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REPORTS OF ALL DECISIONS 


RENDERED IN INSURANCE CASES IN THE FEDERAL COURTS, AND IN 
THE STATE COURTS OF LAST RESORT. 


LIFE 


PHILADELPHIA LIFE INS. CO. v. HAYWORTH. (No. 2121.) 
(Circuit Court of Appeals, Fourth Circuit. February 5, 1924.) 
296 Federal Reporter, 339. 


3. INSURANCE—RETURN OF PREMIUM NOTE ON RECEIPT OF CHECK 
NOT UNCONDITIONAL ACCEPTANCE OF CHECK AS PAYMENT, 


Where, by the terms of a life policy, it became forfeited on failure to pay any 
premium note when due, return of a note by the insurer on receipt and deposit of 
a check for the amount was not an unconditional acceptance of the check as payment, 
but the note continued in force until the check was paid, and on refusal of payment 
by the drawee the policy was forfeited. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 


4. INSURANCE—PLAIN PROVISIONS FOR FORFEITURE IN A POLICY 
WILL BE ENFORCED. 


If there is any real ambiguity in the provisions of a policy for forfeiture for 
nonpayment of premiums, they will be resolved against the insurer; but, if their 
meaning to the ordinary reader is plain, there is no reason why they should net 
be enforced. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 


5. INSURANCE—STATUTE REQUIRING NOTICE PRIOR TO FORFEI- 

TURE OF POLICY. 

Under C. S. N. C. § 6465, providing that no life insurance policy shall be for- 
feited for nonpayment when due of any premium within one year after default in 
such payment unless written notice was given insured of the time and place of 
payment and that forfeiture would follow nonpayment, where there has been a 
default and forfeiture and the insured was furnished a health certificate and 
secured a reinstatement and an extension of time for payment, it is not necessary to 
again give the statutory notice of the time when the extension notes will become due. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

In Error to the District Court of the. United States for the Western District 
of North Carolina, at Greensboro; James E. Boyd, Judge. 

Action at law by Sarah K. Hayworth against the Philadelphia Life Insurance 
Company. Judgment for plaintiff, and defendant brings error. pererean and 
remanded. 

William H. Bobbitt and John J. Parker, both of Charlotte, N. C. (J. F. Spruill, 
of Lexington, N. C., and Plummer Stewart and John A. McRae, both of Charlotte, 
N. C,, on the brief), for plaintiff in error. 

= Walser, of Lexington, N. C., and Louis M. Swink, of Winston-Salem, N. C. 
(D. A. Walser, of Lexington, N. sii Swink, Clement & Hutchins, of Winston- 
Salem, N. C., and Walser, Walser & Walser, of Lexington, N. C., on the brief), 
for defendant in error. 

Before Waddill and Rose, Circuit Judges, and Soper, District Judge. 
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Rose, Circuit Judge. The plaintiff in error was defendant below, and the 
defendant in error, the plaintiff, and they will be so styled here. The plaintiff, 
Sarah K. Hayworth, is the widow of John B. Hayworth and was the beneficiary 
named in a policy upon his life issued by the defendant, the Philadelphia Life 
Insurance Company. By its terms, the defendant bound itself to pay $6,000 if the 
insured died from bodily injuries caused.solely by external, violent and accidental 
causes and $3,000 if death came in any other way, except by suicide, in which 
excepted case there was to be no liability at all. On the afternoon of June 21, 1922, 
the insured was found in his store with a bullet wound in his head and his pistol 
near by. Two days later, he died from this injury which the jury found was not 
self-inflicted. There was evidence to sustain this finding no matter in how great 
mystery it leaves the tragedy. We are not persuaded that there was any error 
in letting the medical man who attended him and examined his wound testify that 
he (the physician) did not see how it could have been self-inflicted. It follows 


that the defendant owes the plaintiff $6,000 if the policy was in force at the time 
of the death. 


It was issued September 24, 1920, when the first annual premium of $100.08 
was paid. It provided, with certain exceptions not here material, “Failure to pay 
any premium or note when due will forfeit the policy and all payments made thereon.” 
The second premium was not paid when it fell due a year later and the policy became 
forfeited. On the 12th of November, the insured furnished the defendant with 
an acceptable health certificate, paid $27.33 in cash, and gave his three promissory 
notes, of $25 each, payable on the 24th days of the succeeding December, March, 
and June, respectively. In each of these premium notes, the insured said: 


“It is understood and agreed by me that if this note is not paid upon its maturity 
or at the expiration of any period to which it shall have been extended, the said 
insurance contract No. 58160 shall lapse and all further liability of the said Phila- 
delphia Life Insurance Company on account of said contract shall immediately 
cease and determine, subject to the privileges and provisions therein stated and 
that the money which had been paid on account of the premium or premiums for 
the balance of which this note is given shall be forfeited to the company. No per- 
sonal liability accrues under this note and in the event of the nonpayment the sole 
remedies of the company shall be as stated herein.” 

The note falling due on December 24, 1921, was paid; that, maturing on March 
24, 1922, was not, and for a second time the policy was forfeited. On the 8th 
of May, the defendant received from the insured a health certificate and a check 
for $25.60 postdated June 6th for the overdue note and interest. On the llth of 
May, the defendant in writing acknowledged the receipt of these papers, accepted 
the health certificate, reinstated the policy, and said “that the time for the payment 
of the overdue note was extended to June 6th on which date we will deposit your 
check and forward this note to you.” On the 7th of June, the day after the 
check bore date, the defendant deposited it in the West End Trust Company, 
Philadelphia, and at the same time mailed the note to the insured. The check 
in regular course reached the Bank of Lexington, N. C., upon which it was drawn, 
on June 9th. Payment was refused because of lack of funds. The check was 
returned to the Federal Reserve Bank of Philadelphia from which it had come and 
apparently reached that institution on the 13th of June. It was then sent back to 
the Bank of North America, and from it to the West End Trust Company, and 
was by it delivered to the defendant on June 21st. On the next day, the 22nd, the 
defendant wrote to the insured that his check had been returned unpaid and that 
as it had been given in payment of his note for $25 together with accrued interest 
due by extension to June 6, 1922, the policy had lapsed. The defendant added it 
presumed that the check was returned by mistake and said that it would be pleased 
to receive a remittance of $25.60 in payment of the note and interest and to rein- 
state the policy provided the remittance was received at defendant’s office on or 
before July 3, 1922, and was accompanied by a health certificate satisfactory 
to its medical department. The insured died before this letter reached Lexington. 

[1] In accordance with the North Carolina practice, the learned court submitted, 
in all, nine issues to the jury. Seven of them related to matters which were not 
in dispute. To the one which asked whether the insured’s wound was self-inflicted, 
the answer was, “No.” The only other was apparently framed upon a misunder- 
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standing of that part of section 77 of the Negotiable Instruments Act (section 
3051, Consolidated Statutes of North Carolina) which declares that— 

“Presentment for payment is not necessary in order to charge the person primar- 
ily liable on the instrument; but if the instrument is by its terms payable at a 
special place, and he is able and willing to pay it there at maturity, such ability 
and willingness are equivalent to a tender or payment upon his part.” 

The issue in question asked, did the assured have funds at the Lexington 
Bank to meet the check on June 6, 1922, and the jury said, “Yes.” The learned 
court below accepted the view of the plaintiff that as the check was postdated 
it was not payable on demand, and therefore section 78 of the Negotiable Instru- 
ments Act (Consolidated Statutes of North Carolina, § 3052) required its present- 
ment on the day of its date. We know of no authority that so holds. Section 192 
of the Negotiable Instruments Act (section 3167, Consolidated Statutes of North 
Carolina) says that “a check is a bill of exchange drawn on a bank payable on 
demand.” Instruments payable on demand may be presented within a reasonable 
time after their issue. Negotiable Instruments Law, § 78 (Consolidated Statutes 
of North Carolina, § 3052). In this respect there is no difference between a post- 
dated check and any other. In either case it should be presented within a reasonable 
time after its issue, but the only effect of a failure to present within such time is 
to discharge the drawer from liability to the extent of the loss caused by the delay. 
Negotiable Instruments Act, § 193 (Consolidated Statutes of North Carolina, § 3168). 
It goes without saying that in contemplation of law, the drawer has suffered no 
loss if the money has, in the meantime, by his voluntary act, been applied to some 
purpose other than that of paying the check. It will make no difference that in 
the result, it turns out that such application was unwise on his part and that he 
would have been far better off had he used the money to pay the check instead 
of spending it otherwise. 

[2] Moreover, even if the defendant with its offices in Philadelphia had been 
under any obligation to present the check at the Lexington Bank on the day it bore 
date, the issue as submitted to the jury was not so framed as to direct their atten- 
tion to the question of fact upon which in view of the evidence they were to pass. 
It simply asked whether the insured had funds in the Lexington Bank to meet the 
check on June 6, 1922. In any conceivable view of the law, defendant was not 
chargeable with laches if it presented the check on June 6th at any time during 
banking hours. It is clear that the insured could not claim that he made a tender 
unless he had the money to meet the check in the bank just before its regular closing 
time, and the evidence offered on behalf of the plaintiff shows that he did not 
then have it there. The plaintiff put in evidence the bank’s books so far as they 
related to the assured’s account. At the close of business June 5th, he had a 
balance of $31.29 to his credit. On June 6th, two checks of his, one for $15 and 
the other for $15.07, were presented, paid, and charged to his account so that when 
the bank closed on that day, his balance was $1.22. Thereafter nothing was ever 
credited to his account, and from some time during the banking day of June 6th 
to his death, he never had more than $1.22 in bank. It is true the bank official 
who produced this account and proved its accuracy said in his direct examination 
that if the check for $25.60 had been presented June 6, 1922, it would have been 
paid, but in redirect he qualified this answer by saying “that if it came through 
regular mail channels, it would have been paid.” He negatived any possibility 
that the insured had arranged with the bank to protect the check in question or 
that the bank would have knowingly permitted the insured to overdraw his 
account. He said the check would not have been paid if presented after the 
two $15 checks had been. His evidence makes plain what he meant by saying 
the check would have been paid if presented on June 6th. He took it for granted 
if that check had been presented that day, it would have reached the bank a little 
after 8 in the morning because that was the time of the arrival of the mail which 
brought the checks from the northeast. He assumed that the other two checks, 
which he supposed were local ones, had come to the counter later in the day; but 
defendant was not bound to have had the check mailed to the bank. It could have 
sent it to some local agent to present on June 6th. If it was under a legal obligation 
to make sure that it was presented on that date, such would have been a judicious 
thing to do. Defendant in effect asked that the jury be told that upon the uncon- 
tradicted evidence, the assured was not willing and able to pay the check at the 
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Lexington Bank just before its closing on June 6th, but its request was denied. 
Plaintiff’s counsel say that even if there was error in submitting this issue to 
the jury or in basing any judgment upon the answer made to it, yet upon the undis- 
puted evidence in the case, the plaintiff is entitled to recover the amount for which 
she sued, and therefore no harm was done. 

[3, 4] In some comments filed by the learned judge below at or about the time 
he allowed the writ of error, he expressed the opinion that defendant had accepted 
in payment of the note of March 24th the postdated check and had relinquished 
its right to forfeit the policy for the nonpayment of the former instrument. This 
view is strongly urged upon us by the able and zealous counsel for the defendant. 
The letter of May 11th makes clear that the defendant did not at that time accept 
the check as payment of the note, for it said it would hold the latter until the date 
the check bore. It is urged that the return of the note to the insured at the same 
time defendant deposited the check amounts to a nonconditional acceptance by it 
of the check as payment of the note. To our apprehension the law is clearly 
otherwise. An agreement that a check is received in satisfaction of a note is not 
implied from the surrender or cancellation of the note. Until the check was paid 
the note was in force, and unless it was paid at the time to which it was extended, 
the policy was by its terms forfeited. Forfeitures, it is true, are not favored in 
the law, but promptness of payment is essential in the business of life insurance. 
New York Life Insurance Co. v. Statham, 93 U. S. 24, 23, L. Ed. 789. If there 
is any real ambiguity in the provisions of a policy providing for forfeiture for 
nonpayment, they will, of course, be resolved against the insurer, but if their 
meaning to the ordinary reader is plain, there is no reason why they should not 
be enforced. New York Life Insurance Co. v. Statham, 93 U. S. 24, 23 L. Ed. 789; 
Thompson v. Insurance Co., 104 U. S. 252, 26 L. Ed. 765; Knickerbocker Life 
Insurance Co. v. Pendleton, 112 U. S. 696, 5 Sup. Ct. 314, 28 L. Ed. 866; Iowa 
Life Insurance Co. v. Lewis, 187 U. S. 335, 348, 23 Sup. Ct. 126, 47 L. Ed. 204. 

[5] The plaintiff in this court has raised a contention which does not from 
the record appear to have been passed upon below. She says that section 6465, 
Consolidated Statutes of North Carolina, provides among other things: 

“That no life insurance corporation doing business in this state shall, within 
one year after the default in payment of any premium, installment, or interest, 
declare forfeited or lapsed any policy * * * nor shall any such policy be forfeited 
or lapsed by reason of nonpayment, when due, of any premium, interest, or install- 
ment or any portion thereof required by the terms of the policy to be paid, within 
one year from the failure to pay such premium, interest, or installment, unless 
a written or printed notice stating the amount of such premium, interest, install- 
ment or portion thereof due on such policy, the place where it shall be paid, and 
the person to whom the same is payable has been duly addressed and mailed, 
postage paid, to the person whose life is insured * * * at least fifteen and not more 
than forty-five days prior to the date when the same is payable. The notice shall 
also state that unless such premium, interest, installment or portion thereof then 
due shall be paid to the corporation or to the duly appointed agent or person author- 
ized to collect such premium, by or before the day it falls due, the policy and all 
payments thereon will become forfeited and void, except as to the right to a 
surrender value or paid up policy, as in the contract provided * * * No such 
policy shall in any case be forfeited or declared forfeited or lapsed until the 
expiration of thirty days after the mailing of such notice.” 

The suggestion that the forfeiture of the policy could not be enforced because 
of noncompliance with this statute was not alluded to by the learned judge either 
in his charge to the jury or in the comments he filed at the time the writ of error 
was allowed. The record shows that the insured knew that the policy had been 
forfeited for the failure to pay the annual premium. He subsequently furnished 
a health certificate which the company required as a condition to its assent that 
the policy should be revived and the same thing happened upon failure to pay at 
maturity the note falling due March 24, 1922. Under such circumstances at the 
trial below everybody evidently felt it unnecessary to prove compliance with the 
statutory requirements as to the notice necessary to sustain forfeiture for the 
original non-payment of the annual premium. The furnishing of the health certi- 
ficate by the insured was strong evidence that the forfeiture provisions of the 
policy had been duly called to his attention and there is nothing in the facts here 
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to rebut that presumption as there was in Aiken v. Atlantic Life Insurance Co., 
173 N. C. 400, 92 S. E. 184. The North Carolina statute is an almost verbal 
copy of the much earlier enacted law of New York upon the subject, and the 
Court of Appeals of that state has held that if the statutory notice be given in 
proper time before the due date of the premium, it is unnecessary to give another 
prior to the time at which the extension notes fall due. Conway v. Phoenix Mutual 
Life Insurance Co., 140 N. Y. 79, 35 N. E. 420. This case was decided in 1893, 
16 years before the North Carolina Legislature enacted in effect the New York 
statute there construed, and was again followed in O’Brien v. Union Central 
Life Insurance Co., 207 N. Y. 180, 100 N. E. 702. In Owens vy. Insurance Co., 
173 N. C. 373, 92 S. E. 168, such construction was tacitly put upon the statute 
by all concerned. There the payment of a note given for the premium had by 
agreement been postponed until the Ist of December, 1915. Throughout the discus- 
sion of the case, it was taken for granted that if the note had not been paid on 
or before December Ist the policy would have been void. The suggestion that 
the statutory notice had to be given not only at the time the premium was payable 
but at the time to which the payment of the premium note had been postponed 
did not occur to anybody. Upon the case made, the defendant was entitled to 
have had granted its request for an instructed verdict in its favor. It follows 
that — — below must be reversed and the case remanded for a new irial. 
eversed. 


BULLARD v. METROPOLITAN LIFE INS. CO. (No. 14505.) 


(Court of Appeals of Georgia, Division No. 2. Feb. 23, 1924.) 
122 Southeastern Reporter, 75. 
(Syllabus by the Court.) 


1. SUFFICIENCY OF EVIDENCE. 


In this suit against a life insurance company, upon a policy providing that it 
shall “become null and void and the company will return only the premiums which 
have been received thereunder,’ if “the insured within one year from the issue 
hereof die by his own hand or act, whether sane or insane,” the evidence upon the 
issue of self-destruction authorized the verdict for the defendant. New York 
Life Ins. Co. v. King, 28 Ga. App. 607, 112 S. E. 383. Upon the other issue raised 
in the plea—as to whether or not the insured in his application for insurance had 
made a material false representation in stating that he had never had disease of 
the heart—the evidence likewise, though slight, authorized the verdict. 


2. INSURANCE—PROVISION VOIDING POLICY IF INSURED “DIED 
BY HIS OWN HAND OR ACT” CONSTRUED; RULE UNDER STAT- 
UTE THAT SELF-DESTRUCTION MUST HAVE BEEN VOLUNTARY 
AND RATIONAL INAPPLICABLE UNDER POLICY. 


The words “die by his own hand or act,” as used in a life insurance policy, are 
in general synonomous with “voluntary suicide,” and convey the idea of intentional 
self-destruction ; but where with such words is coupled the provision “whether sane 
or insane,” it is immaterial whether the insured at the time of the self-destruction 
was insane, or whether his “mental faculties were so impaired as to destroy his 
moral responsibility.” Jenkins v. Nat. Union, 118 Ga. 587, 588, 45 S. E. 449; 
Campbell v. A=tna Life Ins. Co., 20 Ga. App. 281, 283, 93 S. E. 24; 4 Words & 
Phrases,. Second Series, 773, 774. 

(a) The defendant insurer having sufficiently pleaded and relied upon the 
express clause in the policy above quoted, and not upon the Georgia statute provid- 
ing that “death by suicide releases the insurer from the obligation of his contract.” 
(Civil Code of 1910, § 2500), the rule governing a defense under the statute (see 
Life Ass’n v. Waller, 57 Ga. 533), that the self-destruction must have been a con- 
scious, voluntary, intentional, and rational act, was not here applicable. Mutual 
Life Ins. Co. v. Durden, 9 Ga. App. 797, 72 S. E. 295. The court did not err in 
refusing to charge to the effect that the policy would not have been voided “if the 
insured took strychnine from an insané impulse which he had not the power to 
resist,” so that he did not at the time have the power of volition. 
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(b) The court correctly charged the jury the law pertinent to the defense 
by the insurer under the express self-destruction clause of the policy, that it should 
thereby become void whether the insured was sane or insane, and that the burden 
was upon the defendant insurer to show that the death was not the result of 
natural or accidental causes, but that the insured died by his own act or hand from 
taking strychnine with the intention of destroying his life. The requests of the 
plaintiff to charge certain principles of law in this connection, so far as correct 
and pertinent, were covered by the instructions given. 

(For other cases, see Insurance, Dec. Dig. § 446.) 


3. INSURANCE—CHARGE AS TO EFFECT OF HEART DISEASE / AT THE 
TIME OF APPLICATION HELD SUSTAINED BY EVIDENCE; FAIL- 
URE TO DEFINE HEART DISEASE NOT ERROR IN ABSENCE OF 
TIMELY WRITTEN REQUEST. 


The court did not err in charging the jury that, if the insured “did have a 
disease of the heart at the time he signed this application for the issuance of this 
insurance, then the plaintiff would not be entitled to recover,” for the reasons con- 
tended for by the plaintiff in error, to wit, that the court thus failed to construe 
and define the words “heart disease,” and that the evidence did not warrant such 
a charge. The exception as certified by the trial judge recites that the plaintiff in 
effect admitted during the trial that if the insured, at the time of signing the appli- 
cation, in fact had “heart disease,” the representation was of such materiality as 
would defeat the plaintiff's recovery. “Where there is some evidence to show 
the existence of a certain state of facts, it is not error for the court to charge 
in reference thereto simply because the great preponderance of evidence tends 
to show that the supposed state of facts did not in truth exist.” Lyles v. State, 
130 Ga. 294 (8), 60 S. E. 578. “There may be facts on which to base a charge 
of the court, without any direct evidence on the point to which the charge relates. 
It is enough if there be data from which a legitimate process of reasoning can 
be carried on.” Holland v. Long, 57 Ga. 37 (3). While there was no direct evidence 
that the insured had a “disease” of the heart, there was testimony that before 
applying for the insurance he was in the habit ,as he stated on several occasions 
to one of the witnesses, of taking strychnine “for his heart.” From this testimony 
and other evidence of habitual continued use of this drug, the jury were authorized 
to infer such an involvement of the organ as warranted the charge. In the absence 
of a timely written request, it was not error for the court to fail to construe and 
define the meaning of the term “heart disease.” Holmes v. Clisby, 121 Ga. 241, 48 
S. E. 934, 104 Am. St. Rep. 103; Forlaw v. Augusta Naval Stores Co., 124 Ga. 
261, 52 S. E. 898; Zachary v. Zachary, 141 Ga. 404, 81 S. E. 120; Supreme Con- 
clave v. Wood, 120 Ga. 328, 337, 47 S. E. 940. 

(For other cases, see Insurance, Dec. Dig. § 669[7].) 


4. INSURANCE—CHARGE AS TO MISREPRESENTATION VOIDING 
POLICY HELD NOT ERRONEOUS. 


The court charged as follows: “If you find that the defendant company has 
shown by a preponderance of the evidence that Ross H. Ogletree made a representa- 
tion that was not true, why then the plaintiff in this case would not be entitled 
to recover anything, and you should return a verdict for the defendant.” The only 
exception taken to this excerpt is that it instructed the jury that, if “the insured 
made any representation that was not true, the plaintiff could not recover, whereas 
movant contends that even if Ogletree, the insured, made a representation that was 
not true, before it could avoid the policy it must be shown to be a material repre- 
sentation and so material as to change the nature, character, or extent of the risk 
to the insurance company; and whether such representations were made, and, if so, 
whether they were so material, were questions of fact for determination by the 
jury.” The instruction was not error for the reason assigned, in view of the fact 
that the only misstatement contended to have been made by the deceased was with 
reference to a disease of the heart, the application stating that he had no such 
disease, and in view of the admission by the plaintiff during the trial shown by 
the record and referred to in the preceding division of the syllabus, to the effect 
that if the insured in fact had heart disease there could be no recovery. The 
contention of the plaintiff in this connection appears to have been that none of 
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the evidence went further than merely to show some affection or trouble which did 
not constitute a disease of the heart. 


(For other cases, see Insurance, Dec. Dig. § 669[4].) 


8. INSURANCE—FAILURE TO CHARGE AS TO LIABILITY FOR 
RETURN OF PREMIUMS HELD NOT ERROR. 


Exception is taken to the failure of the court “to instruct the jury to the 
effect that, if the jury should find from the evidence that * * * the insured died by 
his own hand or act, the plaintiff was entitled to a verdict for the sum of $14.44, 
the amount of the half annual premium, admitted to have been paid by the insured 
to the insurance company, and admitted in its answer to be due if he should die by 
nis own hand or act.” The petition in no wise sought or prayed for the return 
of premiums paid, under the clause of the policy providing that, “if the insured 
within one year from the issue hereof dies by his own hand or act, whether sane 
or insane, this policy shall become null and void, and the company will return only 
the premiums which have been received thereunder.” The allegations and prayers 
sought only the recovery of the $1,000 liability provided in case of death, except 
as indicated, and for $250 and $200 as penalty and reasonable attorney’s fees. 
While the answer of the defendant admitted that $14.14 in premiums had been paid 
by the insured and that “defendant was only due to return the premium which had 
been paid,” it merely sets forth that such “sum was tendered to the beneficiary and 
declined by her,” and does not admit the defendant’s present liability under the 
pleadings and issues as raised. There was therefore no error in failing to charge 
the jury that, if they should find that the insured came to his death by his 
own hand, they should return a verdict for the plaintiff for the amount of the 
premium paid to the insurer. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

Error from Superior Court, Muscogee County; Geo. P. Munro, Judge. 

Action by M. O. Bullard against the Metropolitan Life Insurance Company. 


Judgment for defendant, and plaintiff brings error. Affirmed. 
G. Y. Tigner and Geo. C. Palmer, both of Columbus, for plaintiff in error. 
Arnold & Battle, of Columbus, for defendant in error. 
Jenkins, P. J. Judgment affirmed. 
STEPHENS and BE tL, JJ., concur. 


HICKOX v. JOHNSTON er at. (No. 25211.) 
(Supreme Court of Kansas. April 5, 1924.) 
224 Pacific Reporter, 905. 

(Syllabus by the Court.) 


INSURANCE—UNADOPTED FOSTER CHILD NOT ENTITLED TO PRO- 


CEEDS OF FRATERNAL BENEFIT CERTIFICATE PAYABLE TO 
“HEIRS.” 


A foster child, whose father failed to perform, in his lifetime, a valid 
contract to adopt her, is not his “heir,” and is not entitled to the proceeds of 
a benefit certificate issued by a fraternal insurance society, payable at his death 
to his heirs. 

(For other cases, see Insurance, Dec. Dig. § 793.) 

Appeal from District Court, Wyandotte County; E. L. Fischer, Judge. 

Action by Mabel Hickox against W. J. Johnston and others. From a judg- 
ment for plaintiff, defendants appeal. Reversed and remanded, with directions. 

Elmer E. Martin and H. E. Dean, both of Kansas City, for appellants. 

David F. Carson and James T. Cochran, both of Kansas City, for appellee. 

Burcu, J. This is a second appeal. The verdict and special findings of the 
jury, determining an issue of fact were approved in Hickox v. Johnston, 113 Kan. 
99, 213 Pac. 1060, 27 A. L. R. 13, 22, and the cause was remanded to the district 
court to make disposition of a sum of money held subject to its order. The money 
has been awarded to plaintiff, and contesting defendants appeal. 

The action was one for specific performance of a contract by Thomas H. John- 
ston to adopt the plaintiff and make her his heir. The contract had been fulfilled on 
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the plaintiff's side, but Johnston had neglected to perform it, in his lifetime. The 
petition stated plaintiff was entitled to all property of which Johnston died seized, 
and prayed specifically for the proceeds of a benefit certificate issued by a fraternal 
insurance society and payable, under existing conditions, to Johnston’s legal heirs. 
The society was made a party to the action. It admitted execttion and validity 
of the certificate, pleaded a by-law which, under the circumstances made the 
benefit payable to Johnston’s legal heirs, and pleaded that proof of sole heirship 
had been made by Johnston’s brothers and his sister. The society then tendered 
into court a sum which it admitted to be due, leaving the question of proper amount 
to be determined between the society and whosoever was adjudged to be entitled 
to the money. Johnston’s brothers and his sister were made parties to the action, 
and the petition called on them to state what interest they had in the certificate. 
Their answer denied existence of the contract to adopt, and stated they were 
Johnston’s legal heirs. A trial was had to determine the issue of fact relating 
to existence of the contract, and the jury returned special findings of fact and a 
general verdict in favor of plaintiff. The formal judgment entered on this verdict 
was simply that plaintiff recover from defendants the costs of the case. 

The contesting defendants filed a motion for judgment notwithstanding the 
findings of fact, and to set aside the findings of fact, which was heard and denied 
on February 5, 1921. They also filed a motion for a new trial, which was denied. 
Afterwards, and on February 5th, the court made the following order: 

“And it appearing to the court that the defendant the Brotherhood of American 
Yeoman has tendered into court the sum of $1,778.50, being the amount claimed 
by said fraternal order to be due on the benefit certificate mentioned in the pleadings 
in this cause, it is ordered that the said amount be held by the clerk of this court 
until otherwise ordered.” 

On February 17, 1921, the contesting defendants served notice of appeal. When 
the appeal was heard in this court, the record was barren of anything approaching 
a judgment awarding the fund in controversy to anybody, and, as indicated, the last 
order made was one expressly reserving it for future disposition. Plaintiff had 
proceeded on the theory that if she established the contract she would be entitled 
to the proceeds of the certificate. She had, however, no judgment in her favor 
expressing that conclusion of law, and awarding her the fund. Likewise, the con- 
testing defendants had no judgment against them expressing that conclusion of 
law, and denying recovery by them. The fund lay in the court’s treasury awaiting 
a final judgment determining who was entitled to it, and disposing of it accordingly. 

The record does not affirmatively show that the specific legal question: Would 
establishment and enforcement of the contract of adoption sustain a judgment 
awarding the money to the plaintiff?—was presented to the court for decision 
by either party. The plaintiff assumed an affirmative answer to the question, and 
the contesting defendants did not raise it in such a manner that it can be said the 
court expressly ruled upon it. The demurrer to the evidence challenged sufficiency 
of the evidence to establish the contract. The motion for an instructed verdict 
was based on insufficiency of evidence. The motion for judgment, notwithstanding 
the verdict, was based on the specific ground the special findings showed there was 
no contract to adopt. The motion for new trial was general in form. 

When the cause reached this court, the parties commenced a debate about 
what had been decided, which has continued until the present time. It is not 
necessary to summarize the voluminous literature on the subject. It may be 
observed, however, that under an assignment of error that the court overruled 
the demurrer to the evidence and refused a peremptory instruction to find for 
defendants, defendants made the following points: 


“Third. If alleged contract was made, it did not create the legal status of 
heirship, plaintiff would not thereby become an heir and as such entitled to 
inherit through Johnston, but only to have said contract enforced against his 
property. This insurance money was not a part of his estate; he had no interest 
in either the policy or the proceeds. 


“Fourth. The policy and by-laws of the fraternal order designate that 
the proceeds go to the legal heirs, which status or situation the plaintiff does not 


occupy and could not occupy by virtue of any contract which may have been made, 
regardless of its terms. 
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“Fifth. The Legislature by chapter 208, Laws 1917 (and this act governs this 
case), said the payment of benefits should be confined to certain persons therein 
named and plaintiff is not within any class therein designated. This is true even 
though she is Johnston’s heir. By that act the fact that a person is an ‘heir’ does 
not entitle them to receive death benefits.” 


In a supplemental brief filed after the oral argument, plaintiff said the only 
material question was whether the contract sought to be enforced was made and 
performed; her position being that specific performance of the contract gave her 
the same right to the proceeds of the certificate as if she had been a child born 
to Thomas H. Johnston and his wife. This position had been supported by author- 
ities cited in the plaintiff’s brief, but the brief concluded as follows: 


“Some argument is presented in appellant’s brief regarding the law as to 
fraternal insurance companies, but that is not well founded: First, because the con- 
tract of insurance was made long prior to 1915, and therefore the statute of 1917 
is not applicable; second, this is not a question now before this court. This is 
an appeal from the verdict of a jury approved by the trial court in which that 
question was not decided, but, as stated in appellant’s brief, was left open pending 
the decision herein to finally determine the heir entitled to the proceeds of 
this policy.” 

When the cause came on for decision the court was obliged to determine what 
was before it for decision, and, after full investigation, it reached the conclusion 
stated in the last paragraph of the former opinion (113 Kan. p. 102, 213 Pac. 1060) 
and confined the decision to the matters stated in the syllabus. 


When the opinion was filed, counsel for the respective parties disagreed as tc 
its effect. Plaintiff contended the first paragraph of the syllabus was an adjudica- 
tion of her right to the money. Defendant contended otherwise. The subject was 
presented to the court by petition for rehearing, and answer to the petition for 
rehearing, and was considered again. The court was not concerned about the 
plaintiff's interpretation, which was clearly wrong. It was concerned, however, 
about what was before it for adjudication, and having reassured itself that there was 
no finding, order, or judgment of any kind in the record giving final expression to 
the conclusion, either of fact or law, that the plaintiff should be awarded the fund, 
the court denied the petition for rehearing. 

When the cause was returned to the district court, that court found plaintiff 
was entitled to the money and awarded it to her, as appears by the following journal 
entry of its judgment: 

“The court having duly considered the matter amd heard the argument of 
counsel finds: 

“(1) That the judgment of this court and findings determining the existence 
of the contract and adjudging enforcement thereof in this case have been affirmed 
by the Supreme Court of Kansas. 

“(2) That on July 2, 1923, the motion of the Brotherhood of American Yeo- 
men for judgment on the pleadings, fully discharging it from further liability 
was sustained by this court, as appears by journal entry thereof of said date. 

“(3) That the plaintiff is entitled to said sum of $1,778.50, proceeds of the 
said beneficial certificate of the Brotherhood of American Yeoman as of date 
when paid into court, January 20, 1921. 

“It is therefore considered, ordered and adjudged that the plaintiff, Mabel 
Hickox, have and the clerk of this court be and is hereby ordered to pay to said 
plaintiff the said sum of $1,778.50 in his hands, being proceeds of said certificate, 
and that defendants, M. M. Johnston, Sadie I. Wood, J. W. Johnston and Adam 
D. Johnston pay the costs of this action.” 

The contesting defendants appealed. Plaintiff filed a motion to dismiss the 
appeal, on the ground this court, upon the first appeal, adjudicated her right to 
the fund. The motion was passed for consideration with the merits and is now 
denied. The court carefully avoided making any such adjudication. It did say 
that, without formal adoption, the contract to adopt might be made the basis of 
a valid claim against the estate of plaintiff’s foster parents, but the proceeds of 
the certificate are not a part of that estate. Pilcher v. Puckett, 77 Kan. 284, 94 Pac. 
132, 17 L. R. A. (N. S.) 1083. The opinion in the Pilcher Case cited Olmstead 
v. Benefit Society, 37 Kan. 93, 97, 14 Pac. 449, 451, in which it was said: 
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“The assured had no interest in the benefit resulting from his membership. 
In no event was it payable to him, nor could it become a part of his estate.” 

The opinion in the Pilcher Case then proceeded to give reasons for this 
doctrine, not adverted to in the Olmstead Case. The doctrine is sound and has been 
approved in Boice v. Shepard, 78 Kan. 308, 96 Pac. 485; Modern Woodmen v. 
Comeaux, 79 Kan. 493, 101 Pac. 1; and Filley v. Insurance Co., 93 Kan. 197, 144 
Pac. 257, L. R. A. 1915D, 134. 

Plaintiff contends her right to the fund in controversy was adjudicated in 
the district court before the first appeal was taken. That matter is res adjudicata. 
This court decided to the contrary when it was obliged to ascertain what was before 
it for decision in the former appeal. Besides that, the decision was correct. If the 
district court had been reversed for adjudging the plaintiff is entitled to the fund, 
it could have complained that it had rendered no such judgment. 

We now come to consideration of the merits of the appeal from the judgment 
of the district court awarding the fund in controversy to plaintiff. 

The benefit certificate was payable to Johnston’s legal heirs. The plaintiff 
could be his legal heir under one of two indispensable conditions: First, by having 
been born his daughter; and, second, by having been adopted. Neither status 
existed, and the district court erred. The principles of law involved are stated 
in a series of decisions, which includes Renz v. Drury, 57 Kan. 84, 45 Pac. 71; 
Malaney v. Cameron, 98 Kan. 620, 159 Pac. 19; Malaney v. Cameron, 99 Kan. 70, 
161 Pac. 1180 (on rehearing); and Ellis v. Coal Co., 100 Kan. 187, 163 Pac. 654. 
A court of equity may give relief for breach of a contract to adopt, and, in case 
the obligor died intestate, may give relief out of his estate, measured by the 
staute of descents and distributions; but it cannot make one person heir of another. 
The Legislature alone can designate who shall take by descent. 

Plaintiff contends that equity regards that as done which ought to have been 
done; contends that those who stand in a decedent’s shoes, as the contesting defen- 
dants do in this case, are estopped to urge what he could not have urged; contends 
for application of other equitable doctrines; and quotes from Thomas v. Maloney, 
142 Mo. App. 193, 198, 126 S. W. 522, 524, as follows: 

“Without any specific agreement to that effect, a child legally adopted will 
inherit from its adoptive parents in like manner as their lawful issue. * * * This 
being true, a contract to adopt carries the incidental right of heirship which, as in 
the case of a natural child, may be cut off only by the will of the adoptive parent.” 

The same contentions were forcefully made to the court in Malaney v. Cameron, 
supra. The court has refreshed its recollection by re-examining the brief for 
plaintiff in that case, who claimed under an unperformed contract of adoption. The 
Thomas-Maloney Case was cited, together with other Missouri decisions and deci- 
sions from other states, of the same tenor. On application of plaintiff, a rehearing 
was granted, the status of a foster child, not adopted pursuant to contract to adopt, 
was again considered, and the conclusion was reached that such a child is not an 
heir of the foster parent. The court is still of the same opinion. 

The judgment of the district court is reversed, and the cause is remanded, with 
direction to award the fund in controversy to the contesting defendants. 

All the Justices concurring. 
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CARRUTH v. TNA LIFE INS. CO. er at. (No. 3555.) 


(Supreme Court of Georgia. Feb. 16. 1924.) 
122 Southeastern Reporter, 226. 
(Syllabus by the Court.) 

1. INSURANCE—THIRD PERSON HELD TO HAVE EQUITABLE INTER- 
EST ENTITLING HIM TO SUE ON CONTRACT MADE FOR HIS 
BENEFIT; THIRD PERSON HAVING EITHER LEGAL OR EQUIT- 
ABLE INTEREST IN PERFORMANCE OF CONTRACT MADE FOR HIS 
BENEFIT MAY SUE THEREON; REPRESENTATIVE OF INSURED 
UNDER GROUP INSURANCE POLICY ISSUED TO EMPLOYER AS 
BENEFICIARY MAY RECOVER THEREON. 


Where a “promise is made for the purpose of conferring a benefit on a person, 
though he be not a party to the contract, or furnish the consideration for the promise, 
he can bring suit upon it.’ Sheppard v. Bridges, 137 Ga. 615, 621, 74 S. E. 245, 248. 
Where an insurance company issues a group policy of insurance on the lives of the 
employees of a manufactory, naming the manufacturing corporation as beneficiary, 
but contemporaneously therewith the latter corporation issues to the employees who 
are referred to in the policy of insurance a certificate promising that the sums payable 
respectively as set forth in the policy will be collected and paid by the employer 
corporation, except upon the breach of certain conditions named in the policy and 
also in the certificate, the insurance named in the policy and in the certificate may 
be recovered upon the death of the person named in the certificate by the personal 
ee of the insured. 

(a) A contract for the benefit of a third person, which evidences an intent to 
benefit such third person and an obligation on the part of the promisee to the.third 
person, creates an equitable right or interest in the beneficiary, growing out of the 
trust relationship, which may be enforced by the real beneficiary or her personal 
representative. The case would not be altered if the transaction be considered as a 
gift if it be accepted by the donee. 

(b) “If the contract, although in form it is with A., is intended to secure a benefit 
to B., so that B. is entitled to say that he has a beneficial right as cestui que trust 
under the contract, then B. would, in a court of equity, be allowed to insist upon and 
enforce the contract.” Gandy v. Gandy, 30 L. R. Ch. Div. 57. A person not a party 
to the contract and not a privy to the consideration may, if the contract was entered 
into for his benefit, maintain an action on it if he has either a legal or equitable 
interest in the performance of the contract. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 


2. INSURANCE—STIPULATIONS AS TO WRITTEN NOTICE OF SICK- 
NESS OR ABSENCE UNDER EMPLOYEES’ GROUP INSURANCE POL- 
ICY MAY BE WAIVED BY EMPLOYER; COMPLIANCE WITH STIPU- 
LATION IN EMPLOYEES’ GROUP [INSURANCE POLICY AS TO RE- 
QUEST BY EMPLOYEES FOR LEAVE OF ABSENCE HELD EXCUSED. 


Performance of stipulations in a contract of insurance, such as that the employer 
be given written notice of sickness or of absence from the employment, but which 
are inserted for the benefit of the employer, may be waived by the actual knowledge 
of the employer, supplying the same information as would have been conveyed had 
the required notice been given. 

(a) One is not charged with the performance of any duty which is prevented 
by providential circumstances which are beyond human control. Where a request 
for permission for absence on account of sickness was prevented by the nature of 
the atrack and the continuance of the illness until death supervened and prevented 
such request for permission to be absent, there was presented such a reasonable 
excuse for noncompliance with the stipulation as was the equivalent of compliance 
therewith. 


(For other cases, see Insurance, Dec. Dig. § 334[1], 378[1].) 


3. INSURANCE—SUFFICIENCY OF EXCUSE FOR FAILURE TO COMPLY 
WITH STIPULATIONS IN GROUP INSURANCE POLICY GENERALLY 
FOR JURY. 


Questions as to the sufficiency of the excuse offered, and the diligence of the 











12 Insurance Law Journal, Vol. 63. [ July, 1924 





beneficiary, are generally questions of fact to be determined by the jury according 
to the nature and circumstances of the particular case. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Error from Superior Court, Troup County; C. E. Roop, Judge. 

Action by Lillian Carruth, administratrix of the estate of Ethel Harmon, de- 
ceased, against the A<tna Life Insurance Company and another. Judgment for de- 
fendants, and plaintiff brings error. Reversed. 

Mrs. Lillian Carruth, as administratrix of the estate of Ethel Harmon, filed a 
petition against the A=tna Life Insurance Company and the Lanette Cotton Mills. 
Both defendants are — corporations, but are alleged to have an agent and office 
in Troup County, Ga., for the purpose of transacting business. The action is based 
on the fact that the A&tna Life Insurance Company insured the employees of the 
Lanette Cotton Mills, including the decedent, under group policy No. 379, and that 
Ethel Harmon had departed this life on September 22, 1918, holding a “certificate” 
No. 937 under the provisions of the policy issued to the Lanette Cotton Mills. The 
policy and certificate both bear as of October 25, 1917. A copy of the certificate 
was attached to the original petition, and by amendment the plaintiff added a copy 
of the policy and the application therefor. The policy of insurance is as follows: 

“The Attna Life Insurance Company of Hartford, Connecticut (herein called the 
company), hereby agrees with the Lanette Cotton Mills of Lanette, County of Cham- 
bers and State of Alabama (herein called the employer), to pay the amount stated 
as the sum insured upon any card attached hereto bearing the stamp seal of the 
company, which card forms a part hereof, less any unpaid premium hereon for the 
current premium paying period, on due proof of the death of the person described 
on said card (herein called the insured) within the term of one year from five o'clock 
p. m. of the date hereof, ending at five o’clock p. m. on the twenty-fifth day of 
October, 1918; provided that the insurance on such life has not been previously 
terminated and such card is then returned to the company. Any sum payable by the 
company as a death claim shall be paid to the beneficiary indicated as such in the 
application for this insurance. The foregoing agreement is made in consideration 
of the application for this policy, which application is hereby made a part of this 
contract, and a copy of which is attached hereto, and in further consideration of the 
premium of forty-four hundred, fifty-four, and 53/100 dollars to be paid upon de- 
livery of this policy. The policy is issued and accepted subject to all the conditions, 
benefits, and privileges described on the subsequent pages hereof, and which are 
hereby made a part of this contract. 

“In witness whereof the said AE tna Life Insurance Company has by two of its 
executive officers signed this contract in the City of Hartford and State of Con- 
necticut, this twenty-fifth day of October, 1917.” 

There are various stipulations as to renewal, payment of premiums, incontesta- 
bility, additions and amount of insurance, termination for discontinued employment, 
settlement of premiums, etc., which are immaterial in this case. In the application 
of the Lanette Cotton Mills (which is made a part of the policy) for group life 
insurance upon the annual renewable-term plan, renewable for 49 years, with pre- 
miums payable annually, upon the lives of its employees, it is stated that the said 
employees are engaged in the kind of work usual to cotton mill employees. The 
application proceeds as follows: 

“The attached descriptive list of the persons whose lives are to be insured by said 
policy described [describes] each and all the employees of the employer, except the 
following, who are excepted for the reason stated below: No exceptions. 

“Schedule of insurance: All employees in their first year of service insured for 
$300. All employees in their second year of service insured for $350. All em- 
ployees in their third year of service insured for $400. All employees in their fourth 
year of service insured for $450. All employees in their fifth year and more of 
service insured maximum $500. Beneficiary as per company’s list form No. 801 
attached hereto: Lanette Cotton Mills. 

“Tt is requested that any sum payable under this policy as a claim shall be paid 
to the Lanette Cotton Mills, employer, as beneficiary. The above schedule shall 
apply to all employees on pay roll at this date. Increase as per above schedule is 
desired to apply both for services already rendered and for services rendered in the 
future. New employees engaged after this date shall not be insured until after they 





have been in the service for thirty days. Rate classification, schedule C. Said per- 
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sons proposed to be insured are now working for the employer on full time and for 
full pay, and are all in good health at the present time to the best of applicant’s 
knowledge and belief. 

“Note.—It is not expected to have this insurance cover any person who is now 
temporarily absent from regular duties on account of poor health; but any such 
person may be hereafter insured in accordance with the conditions of the policy 
hereby applied for, if the company is notified that such person has recovered. 

“Signed at West Point, State of Georgia. This 25th day of October, 1917. 
Lanette Cotton Mills, Geo. H. Lanier, Vice-President & Gen. Mgr.” 

In the fourth paragraph of the petition the plaintiff alleged that the insurance 
was given to the deceased Ethel Harmon in consideration of the continued and faith- 
ful services of the deceased, and shows that the Lanette Cotton Mills delivered a 
certificate of insurance under said group policy to Ethel Harmon and other employees 
of the said mill, in order to make their employment with the mill more attractive to 
them and in appreciation of the employees’ faithful service to said mill. It is alleged 
that at the time of the issuance of the policy and certificate of insurance Ethel Har- 
mon was an employee of the defendant mill company, and continued in that capacity 
until May , 1918, when she was taken sick in the mill and carried to her home; 
that at this time she was too sick to obtain written consent; that the superintendent 
had actual notice of her sickness; and that after having been sick from May : 
1918, until September 22, 1918, she died on the latter date. In another paragraph 
it is alleged that Ethel Harmon had never been dismissed from the employment of 
the mill, and had worked faithfully, and had never quit her employment, and that 
at the time she had to leave the mill she only left temporarily, hoping soon to regain 
her health; and that her sickness was well known to the mill company, the overseer, 
and many other officers inquiring frequently as to her condition. She left neither 
husband nor child and neither father nor mother. The petitioner was appointed 
temporary administratrix on her estate on August 15, 1921. The certificate attached 
to the petition is as follows: 

“The Etna Life Insurance Company, of Hartford, Conn., has insured the lives 
of certain employees of the Lanette Cotton Mills, the undersigned employer, by a 
policy of insurance and delivered to said employer. Under and stibject to the terms 
and conditions of said policy, and the application therefor, the life of Ethel Har- 
mon, an employee, is insured in the sum of three hundred dollars. 

“The Attna Life Insurance Company’s policy expressly provides that the above- 
described insurance shall cease whenever the said employee leaves the service of 
said employer. 

“Lanette Cotton Mills, by Geo. H. Lanier, Vice President. Geo. S. Harris, 
Superintendent.” 

“Date, October 25, 1917. Certificate No. 937.” 

As a part of the certificate is a statement of the benefits as set forth in the 
application, and: an address, “To our Employees,” as follows: 

“This certificate of insurance is presented to you in appreciation of your earnest 
and faithful service, and as an expression, in substantial form, of the value this com- 
pany places upon your loyal co-operation. By special arrangement with the A<tna 
Life Insurance Company we have purchased a group life insurance policy to cover 
certain employees of this company, while in our service. Your life is now insured in 
accordance with the schedule on the opposite page, and you will note that the 
amount of the insurance automatically increases each additional year of continuous 
service rendered, until a maximum of $500 is attained. Provision is thus made for 
the relief of those dependent upon you at a time when they may need it most; and 
to safeguard this fully, this certificate of insurance cannot be assigned or transferred. 
In the event of your death at any time or place from any cause whatsoever while you 
are in the employ of this company and during the continuance of the policy, the 
amount of insurance then in force upon your life will be paid to your widow or 
widower if not [none] to your children, who survive you equally; if none survive, 
to your father and mother, or to the survivor. If neither survives you, to your 
estate. In the event of permanent total disability the insurance may be payable, upon 
your request of Lanette Cotton Mills, to the person of the insured either in one sum 
of installments. Because the group involves so many and the risk is distributed 
mutually among all, this policy is much better than any of us could individually 
obtain. Through our membership in the group we are all gaining this advantage 
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which we can repay only by increased loyalty to the group, by preventing wastes, and 
by more effective co-operation for the good of our common organization. In effecting 
this arrangement, this company is not actuated by any false notion of philanthropy 
or paternalism, but rather by the desire to show, in a practical manner, the value of 
true co-operation. While you continue in our employ this life insurance costs you 
nothing. All we expect of you in return is that you do your part in maintaining 
that spirit of loyalty and co-operation which is so necessary to your own welfare and 
ours. In the event you quit work or are discharged, this life insurance terminates 
by the terms of the policy. Absence for more than two weeks without written per- 
mission of the superintendent will be regarded as equivalent to a termination of 
employment; but permission for absence will be granted on account of sickness or 
other unavoidable causes, provided you will make application to the superintendent. 
The Lanette Cotton Mills reserve the right to discontinue this insurance at any 
time upon (90) ninety days notice. 

“Sincerely yours, Lanette Cotton Mills.” 

In an amendment to the petition it is alleged that, although the application attached 
to group policy No. 379 contains the stipulation that “any sums payable under this 
policy as a claim shall be paid to the Lanette Cotton Mills, employer, as beneficiary,” 
the intention of said policy was to confer certain benefits upon the employees of the 
Lanette Cotton Mills in case of total disability, or, in case of death, to certain bene- 
ficiaries as designated in the certificate attached to the petition; and that said in- 
tention was clearly manifested by the delivery of certificate No. 937 to Ethel Har- 
mon; and that the same was accepted by her. In the fourth paragraph the petition 
alleges that group policy No. 379 issued by the insurance company is made payable 
to the Lanette Cotton Mills as beneficiary for certain parties designated in the cer- 
tificate of insurance, and that as beneficiary the Lanette Cotton Mills is due to 
account for the proceeds of said policy to petitioners for the benefit of the estate of 
Ethel Harmon; that the AZtna Life Insurance Company is due to pay or to have 
paid, which it has not done, to the Lanette Mills as beneficiary, for the purposes as 
specified in the certificate, the sum therein mentioned; that it was in the contemplation 
of the insurance cgmpany and intended by it that payment be made on the death of 
the insured, and a like intent is charged as to the Lanette Mills, to pay the benefits 
specified to those entitled to them as designated in the certificate and group policy; 
that the plaintiff had no adequate remedy at law and was forced to come into a court 
of equity. In addition to the prayers in the original petition, the plaintiff prayed 
for general relief. 

The Lanette Cotton Mills demurred on the ground that the petition failed to set 
out a cause of action, and failed to show any contractural relation between the de- 
fendant and the plaintiff's decedent; and that the exhibits attached to the petition are 
not a contract between the Lanette Cotton Mills and plaintiff’s decedent, nor is it 
such an obligation that either the plaintiff or plaintiff's decedent could maintain an 
action against the Lanette Cotton Mills, there being no duty or obligation on the part 
of the mills to insure the life of plaintiff’s decedent nor any consideration from the 
decedent to the mills for said certificate. Other grounds of denmrrer raised the point 
of misjoinder of parties defendant, and misjoinder of causes of action. There was a 
special demurrer to the allegation in paragraph 4, on the ground that the allegation, 
“in order to make their employment with said mill company more attractive to them,” 
is a conclusion without facts set out on which to base it. Special demurrers were 
likewise filed to paragraphs 6, 7, 8, and 9, upon the ground that the petition failed to 
allege that Ethel Harmon had written permission of the superintendent to be absent 
from her work on account of sickness, and disclosed that she was absent from work 
for more than two weeks without written permission, and that the allegation that 
she was too sick to obtain written permission does not constitute any reason in law 
why the terms of the policy should not be complied with. After the plaintiff had 
amended her petition as above stated, the defendant renewed the general and special 
demurrers theretofore filed, and in addition demurred generally to the petition on the 
ground that it failed to state or set out any cause of action. The defendant also 
demurred specially to the language used in the fourth paragraph, as follows: “Which 
petitioner alleges is made payable to the Lanette Cotton Mills as beneficiary for 
certain parties as designated in certain certificates of insurance,” on the ground that 
this allegation is a conclusion; and that the allegation with reference to any proceeds 
under group policy No. 379 being paid to the mills as beneficiary for certain parties 
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is contrary to the provisions of group policy No. 379, which is made a part of the 
petition. The defendant further specially demurred to the allegations contained in 
paragraphs 5, 6, 7, and 8, of the amended petition, on the ground that the allegations 
contained therein are mere conclusions, and no facts are alleged upon which the con- 
clusions are based. The demurrers of the insurance company were substantially 
the same as those of the cotton mills, except that it was alleged in the original 
demurrer that the allegations in paragraph 9 of the petition were irrelevant, imma- 
terial, and prejudicial, and that the acts of the overseer and other officers of the 
mill were not binding upon this defendant. The court sustained the demurrers and 
dismissed the petition, and the plaintiff excepted. 
J. T. Thomasson, of La Grange, for plaintiff in error. 

Lovejoy & Mayer, of La Grange, for defendants in error. 

Russe LL, C. J. (after stating the facts as above). [1-4] In considering the gen- 
eral demurrer the first question presented is whether this plaintiff can maintain the 
action, and the answer to this question must depend upon the relation of Ethel Har- 
mon, the plaintiff’s decedent, to the contract. We will first review the nature of the 
contract. In brief, it is an agreement on the part of the Attna Life Insurance Com- 
pany, for a named consideration, to insure for one year a group of employees work- 
ing in the mills of the Lanette Cotton Mills, whose identity is to be determined by 
the possession of one of a large number of “certificates” at the time that the policy 
may be matured by death. The policy provides for the payment of the policy to the 
Lanette Cotton Mills as beneficiary. But by the terms of the certificate that Lanette 
Cotton Mills in turn assumes the obligation to pay the full amount of the insurance 
to the husband or wife, father or mother, or child of the person whose life is 
insured, or, in default of these near relations, to pay such sum to her estate. What 
relation does the certificate bear to the policy? It cannot be assumed but that the 
obligation of the certificate was in the contemplation af both of the parties to the 
contract of insurance. The policy refers to the certificate, and the certificate refers 
to the policy as the basis of its issuance. In no event is any payment to be made 
except to the holder of a certificate. The policy and the certificate are interlocked 
like the Siamese twins. Contemporaneous instruments, each affecting and control- 
ling the same subject-matter, to wit, insurance of the life of an employee of the 
Lanette Cotton Mills by the 7Ztna Life Insurance Company, the two writings may 
be considered as essential, indivisible parts of one contract. United it stands, divided 
it falls. Thus construing the rights as applicable to the plaintiff’s decedent (and 
all of those insured with her), the contract could not be upheld, and indeed would 
be void, unless it be held that all of the insured, including Ethel Harmon, had a 
beneficial interest in the contract between the Lanette Cotton Mills and the Aétna 
Life Insurance Company. While the Lanette Cotton Mills is named as beneficiary in 
the policy, Ethel Harmon (upon certain conditions which will be hereafter re- 
ferred to) and, after her death, her estate, is the beneficiary in the certificate. The 
Lanette Cotton Mills of itself has no insurable interest in the life of Ethel Harmon, 
and an attempt to insure her life for its benefit would be a mere wager—a gaming 
contract and void and unenforceable. The insurance company promises to pay upon 
the life of any one of those embraced in group policy No. 379 the particular sum 
indicated by the certificate held by the person insured. The payment is to be made 
to the Lanette Cotton Mills. The use of the two following words “as beneficiary” 
has no significance beyond a narrow technical meaning, when considered in connection 
with the certificate; for the certificate confines the possession of the fund to the 
mere duty of paying the money over to the holder of the certificate in return for the 
certificate, with the duty on the part of the Lanette Mills to convey this certificate 
to the insurance company for cancellation. 

To use the language of Chief Justice Bleckley in Mobile Insurance Co. v. Cole- 
man, 58 Ga. 251, 256, “Insurance is business, and not elaborate and expensive trifling” ; 
and it has been held in every jurisdiction in this country that a contract of insurance 
prepared and proposed by an insurer, if of at all doubtful construction, is to be con- 
strued most strongly against the insurer. Construing the contract as a whole, it seems 
clear that the A<tna Life Insurance Company, subject to the conditions in the policy, 
undertook to insure the life of Ethel Harmon and her fellow employees, merely using 
the name of the Lanette Cotton Mills as beneficiary in order to protect itself, by 
such conditions precedent and warranties as are contained in the application, from 
liability where it would not have been legally bound under these warranties; and 
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using the services of the Lanette Cotton Mills as an agency to see that the insurance 
money is paid to the proper persons, and that in all cases the cancelled certificate, 
which indicated a decrease of the insurer’s risk, should be returned to the insurance 
company. 

The legal representative of Ethel Harmon is not deprived of the right to bring 
this action by reason of the fact that the premium was paid by the Lanette Cotton 
Mills. Section 4249 of the Civil Code declares: 

“Ti there be a valid consideration for the promise, it matters not from whom 
it is moved ; the promisee may sustain his action, though a stranger to the considera- 
ation.” 

Ethel Herman in her lifetime was the real party in interest. According to the 
terms of the certificate and the reasons therein stated by the Lanette Cotton Mills, 
there was a valid consideration for the promise. The proposal of the certificate 
was to insure its holder, free of cost, in return for loyal co-operation and faithful 
service and the continuance of that service to the Lanette Cotton Mills. The accept- 
ance of the certificate by Ethel Harmon was acceptance of the proposal, and there- 
from arose a contract capable of being enforced. 

The remaining assignfnents of error are sufficiently dealt with in the headnotes. 
The court erred in sustaining the demurrers and dismissing the petition. 

Judgment reversed. 

All the Justices concur. 










HORNICK vy. FIRST CATHOLIC SLOVAK UNION OF THE UNITED 


STATES OF AMERICA. (No. 25054.) 


(Supreme Court of Kansas. March 8, 1924.) 
224 Pacific Reporter, 486. 
(Syllabus by the Court.) 


INSURANCE—VALIDITY OF LIMITATION OF ACTION IN CONTRACT 
DETERMINED BY LEX FORI. 


A provision in a fraternal beneficiary certificate that no action may be brought 
thereon unless within 18 months from the date of the death of the member is repug- 
nant to the provisions of our statutes (Rev. St. 60-306), and therefore void. 

For other cases, see Insurance, Dec. Dig. 812.) 

Appeal from District Court, Wyandotte County; F. D. Hutchings, Judge. 

Action by Susie Hornick against the First Catholic Slovak Union of the United 
States of America, a fraternal beneficiary society. From a judgment for plaintiff, 
defendant appeals. Affirmed. 

Geo. R. Allen and James M. Meek, of Kansas City, for appellant. 

J. H. Brady and T. F. Railsback, both of Kansas City, for appellee. 

Hopkins, J. The action was one to recover under a fraternal beneficiary cer- 
tificate. The defendant appeals from an order sustaining a demurrer to a portion 
of its answer. 

The defendant is a corporation organized and existing under the laws of Ohio, 
authorized and doing business in Kansas. The plaintiff and her husband originally 
resided in Pennsylvania. The husband there made application for membership in a 
local lodge or branch of the defendant, became a member, and there received his 
certificate of membership. Later, the plaintiff and her husband removed to Kansas 
City, Kan., and there resided until his death, February 17, 1919. The certificate on 
which the action is based contained this provision: 

“No action at law can or shall be maintained on said certificate unless brought 
within eighteen months from the date of the death of the member, nor until after 
such proofs of death and claim shall have been filed with the Supreme Secretary 
of the society, and acted upon by the Supreme Committee thereof, provided, however, 
that if the said proofs of death and claim are not so acted upon within four months 
after the filing of such proofs of death and claim with the Supreme Secretary of 
the society, an action may be brought, provided eighteen months have not expired 
since the death of the member.” 

The by-laws contained a similar provision. Both were set up as a bar to plain- 
tiff’s recovery. The action was filed more than 18 months after the death of 
plaintiff's husband. Does it follow that, notwithstanding the statutes and adjudica- 
tions of this state, plaintiff’s right of recovery is barred? 
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It is the contention of the defendant that the 18 months’ limitation is a part of 
the contract, the legality of which must be tested by the law of the place in which 
the contract was made; that agreements of this nature constitute a discharge of the 
cause of action; that they extinguish the right; that they are not a part of the remedy 
to be determined by local law; that the instrument it sued on was delivered and ac- 
cepted in the state of Pennsylvania—is therefore a Pennsylvania contract ; that, since 
the 18 months’ limitation is valid in Pennsylvania, it should be held valid and in force 
everywhere. 

Plaintiff contends that the agreement in the policy for a shorter or different time 
for the commencement of an action is in Contravention of the statute of limitations 
of this state; that the limitation must be determined by the lex fori and not by the 
lex loci contractus ; that there is no reason why the laws of the state of Pennsyl- 
vania are selected as a bar in this action except that the deceased was initiated into 
the order in a local lodge in Pennsylvania; that but two laws may be considered in 
determining a contract—one the lex fori, and the other the lex foci contractus; that 
the law of the forum in this case is the law of Kansas; that plaintiff and her hus- 
band were residents of this state; that the husband died here; that the cause of 
action arose in this jurisdiction and was properly brought here, and defendants 
answered here; that the other law is the law of the place of contract, and that is 
not the law of the place where the deceased joined the local lodge, but the law of 
the place of the domicile of the other party where the contract was made; and that 
this contract was made by the defendant corporation in the city of Cleveland and 
state of Ohio. 

The defendant cites substantial authority to sustain its contention that the lini- 
tation was a part of the contract originally entered into between the parties, and that 
its provisions should be governed according to the laws of Pennsylvania. It cites 

2 C. J. 449, where it is said: 

“The general rule as to contracts of all kinds is that they are to be governed 
as to their nature, validity and interpretation by the law of the place where they were 
made, unless the contracting parties clearly appear to have had some other law in 
view.” 

It also cites Cooley on Briefs on the Law of Insurance, vol. 6, p. 167, where 
it is said: 

“In the absence of stipulations or other evidence of a contrary intent, the validity 
of the contract of insurance is to be determined by the law of the place where the 
contract is made.” 

Numerous cases are cited in support of the text. Defendant relies on Roberts v. 
Modern Woodmen of America, 133 Mo. App. 207, 113 S. W. 726, the substance of 
which is as follows: Where a beneficiary association and insured were both residents 
of the state of Illinois at the time the applie-*‘on for insurance was made, and the 
certificate was issued and delivered, the contra. > an Illinois contract, governed by 
the laws of that state.” Where, in an action eneficiary certificate, defendant 
set up that the contract was made in Illinois, an. at under the laws of that state 
a clause in the certificate, requiring suit thereon pe brought within one year after 
insured’s death, was valid, and that the action was not so brought, it was entitled 


to show in bar of the action that the stipulation, tr .° invalid under the laws of 
Missouri, was valid under the laws of Illinois. : 
Other cases cited by defendant sustaining the sai... .. .rine are Brady v. Pru- 


dential Ins. Co., 168 Pa. 645, 32 Atl. 102; Simmons v. M. W. A., 185 Mo. App. 483, 
172 S. W. 492; Clarey v. Union Central Life Ins. Co., 143 Ky. 540, 136 S. W. 1014, 
33 L. R. A. (N. S.) 881; Dolan v. Royal Neighbors, 123 Mo. App. 160, 100 S. W. 
498; Suggs v. Insurance Co., 71 Tex. 579, 9 S. W. 676, 1 L. R. A. 847; Williams 
et al. v. Vt. Mutual Ins. Co., 20 Vt. 222; 2 May on Insurance (4th Ed.) §§ 478, 482; 
19 Am. & Eng. Ency. of Law, 149 and cases cited; Johnson v. Mutual Life Ins .Co. 
of N. Y., 180 Mass. 407, 62 N. E. 733, 63 L. R. A. 833; Travelers’ Ins. Co. v. Cali- 
fornia Ins. Co., 1 N. D. 151, 45 N. W. 703, 8 L R. A. 769. 

While defendant’s reasoning and the authorities cited have great weight, we may 
not overlook the fact that a different policy has been adopted in this state. Whatever 
may be argued with reference to the 18 months’ limitation specified in the certificate 
and by-laws of the defendant company, the provision is an attempt at limitation which 
runs directly counter to our statute. The defendant is a corporation doing business 
beyond the territorial limits of the state of its creation. It does so merely by com- 








18 Insurance Law Journal, Vol. 63. [July, 1924 


ity. The state which it enters and in which it transacts business has the power to 
require it to carry on its business subject to the laws of such state. The defendant 
has seen fit to engage in business in this state. It should not be allowed to enforce 
stipulations which contravene the plain provisions of the statute intended for the 
protection of our citizens with whom it does business. The fact that the contract 
was tnade before the plaintiff became a citizen of this state should make no difference. 
One entering into citizenship here is entitled to the protection of our laws. The 
seventh subdivision of R. S. 60-306, states that— 

Any agreement for a different time for the commencement of actions from the 
times in this act provided [5 years] shall be null and void as to such agreement.” 

True the decided cases in this state, where the statute just mentioned has been 
applied, have not dealt with contracts made in and enforceable in other states. At 
least, the question appears not to have been presented. However, no sound reason 
appears why the same principle should not be applied in both classes of cases. 
Statutes of limitations and contractural limitations in cases of this kind are in- 
herently matters which go to the remedy and not to the right. Many statutory pro- 
visions are made for the protection of personal rights of which the parties may or 
may not avail themselves in their transactions as they please, but where a statute, 
such as is involved in this case is expressive of the public policy, any contract made 
in contravention of it is ipso facto void. Parties will not be allowed to substitute 
a policy of their own for an established public policy. Public policy is impersonal and 
of universal application within the territory of the authority declaring it. Statutes 
of limitation are not mere rules of evidence, presumptions of the payment or extin- 
gvishment of the obligation sued on, but frequently are expressive of the public 
policy. They are not in operation or suspense at the mere will of the parties, but 
in spite of them. It is argued that agreements of the nature presented here stimulate 
diligence on the part of the claimant and militate against the presentation of stale 
demands; that stale demands are always discourged in the law; that lapse of time 
makes fair and full presentation difficult or impossible because of death or dispersion 
of witnesses, loss or destruction of writings and forgetfulness upon the part of those 
who once may have had accurate knowledge of the transactions. It may be said that 
the Legislature considered all of these matters when it adopted the provision of the 
statute which applies here. While the statute means that no suit may be maintained 
upon the class of claims treated by it after the time therein fixed, it means also that 
until time has elapsed the courts are open to hear the claim. 

Agreements in advance, to waive statutes of limitation altogether, are held void 
on the grounds that such statutes are for the repose, the peace, and the welfare of 
society. Greenhood Pub. Pol. 504; Kellogg v. Dickinson, 147 Mass. 432, 18 N. E. 
223, 1 L. R. A. 346; Trask v. Weeks, 81 Me. 225, 17 Atl. 162; Green v. Coos Bay 
Wagon Road Co. (C. C.) 10 Sawy, 625, 23 F ; 

In Union Central Life Ins. Co. v. Spinks, i19 Ay. 261, 83 S. W. 615, 84 S. W. 
1160, 69 L. R. A. 264, 7 Ann. Cas. 913, it was said: 

“The strength of every contract lies in the right of the promisee to resort to 
the courts of public justice for redress for its violation. It is not enough that the 
parties may have voluntarily agreed, nor that there was a satisfactory consideration, 
nor that they have contractual capacity; for, if one has in such agreement bound him- 
self to forego some positive right given to him by the law by which justice is secured, 
he could not be bound, for to do so is to bind one’s self to oppression which is 
contrary to the well-being of society. Courts are established at the public expense 
to redress wrongs, including breaches of contracts. They are open at all times for 
that purpose. Such is the public good. The knowledge of that fact exercises no 
small influence upon the conduct of individuals. It is useless for the oppressor to 
try to get what he knows the courts will not allow. So he regulates his conduct 
by knowledge of that fact. Stale claims, if allowed, would tend to encourage perjury 
and fraud. Therefore a statute is passed to restrict their assertion in the courts. 
On the other hand, claims which are not outlawed, for the reason just assigned, 
ought to have a forum in which they may be asserted against an unwilling or dis- 
honest obligee. The existence of that right is of great value to the claimant, but it 
is likewise of great importance to the public, as by it the weak are assured of their 
rights against the strong—the sum of all government. A contract agreeing in 
advance that the obligee will not resort to the courts for its enforcement after one 
year, when the statutes of the state allow fifteen years within which to begin the 
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action upon it, is merely an agreement not to resort to the courts, in spite of the 
policy and laws of the state which give the right. To enforce such is to put it in 
the oe of one party to practice oppression, and to close the courts against its 
relief.” 

Another provision of our statute applies to actions barred in other states. It 
reads: 

“Where the cause of action has arisen in another state or country between non- 
residents of this state, and by the laws of the state or country where the cause of 
action arose an action cannot be maintained thereon by reason of lapse of time, no 
action can be maintained thereon in this state.” R. S. 60-310. 

Three contingencies must exist before the provisions of this section may operate: 
(1) The cause of action must have arisen in another state. (2) It must be between 
nonresidents of Kansas. (3) It must be barred by the laws where the cause of 
action arose. 

These three contingencies are absent in the instant case. Here the cause of 
action arose in Kansas. It is between a resident of Kansas and a resident of Ohio. 
The cause of action accrued on the death of plaintiff’s husband. He was at the time 
a resident of Kansas, as was also the plaintiff, and the cause of action therefore arose 
in Kansas and is not barred. - 

“The true test to determine when a cause of action has accrued is to ascertain 
the time when plaintiff could first have maintained his action to a successful result.” 
25 Cyc. 1067. 

In Bruner v. Martin, 76 Kan. 862, 868, 93 Pac. 165, 167 (14 L. R. A. [N. S.] 
775, 138 Am. St. Rep. 172 (14 Ann. Cas. 39), it was said: 

“The place where it arises is the place where some court has jurisdiction of the 
subject-matter and the party against whom the cause of action has arisen. The 
cases referred to holding that the cause of action arises where the contratt was entered 
into ignore the true definition of a cause of action and confuse it with the subject 
of the action. The execution of the note is but a part of the transaction out of which 
the cause of action arises; the failure to keep the obligation and to perform the 
promise is the main thing which creates the cause of action, and unless there be 
such a failure no cause of action ever arises.” 

Again the court said: 

“A cause of action cannot be said to have arisen until it actually exists. In other 
words, a cause of action has not arisen until it has accrued. The words are synon- 
ymous. The subject of the action in this case was the promissory note and mort- 
gage. They were executed in Kansas. The subject of the action originated in 
Kansas, but there was no cause of action until the maker failed to pay at maturity.” 

In 25 Cyc. 1018, this language is used: 

“As a general rule, since statute of limitations affect the remedy only, an action 
on a contract is governed by the lex fori; that is, by the statutes of the state or 
country in which the action is brought and not by the lex loci contractus or the 
domicilii.” 

In Woods on Limitations; § 1, the rule is thus stated: 

“Statutes of limitations are such legislative enactments as prescribe the periods 
within which action may be brought upon certain claims or within which certain 
rights may be enforced, and those statutes which merely restrict a statutory or other 
right do not come under this head, but rather are in the nature of conditions put by 
the law upon the right given. * * * The weight of authority now is that the 
statute of limitations as to personal actions affect only the remedy, and does not 
extinguish the right. Mich. Ins. Bank v. Eldred, 130 U. S. 693, 32 L. Ed. 1080; 
Hobbs v. Nat. Bank of Commerce, 96 Fed. 396; Brunswick Terminal Co. v. Balt. 
Nat. Bank, 99 Fed. 635; 48 L. R. A. 625. * * * Note: It results from the rule 
stated in the text, in matters of contract, that the statute of limitations does not 
become a part of the contract. Vore v. Hawkeye Ins. Co., 76 Iowa, 548. Statutes of 
limitations act on the remedy. McFarland v. Cornwell, 151 N. C. 428. They are 
designed to affect the remedy, and not the right of contract. Harrington v. Ander- 
son, 23 Colo. App. 415. They apply only to the remedy without cancelling the 
obligation.” 

In 7 Cooley’s Briefs on the Law of Insurance, 1673, it is said: 

“The general rule is that, unless forbidden by statute, a condition in a policy for 
insurance providing that there shall be no recovery thereon unless suit is brought 
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within a given time is valid [citing authorities]. This is true even though the period 
is less than that prescribed by the statute of limitations. * * * ([Citations.] The 
condition is held to be void (however) when the statute declares that the time 
within which suit shall be brought shall not be limited by contract.” 

In 5 Joyce on Insurance, § 3224, it is said: 

“In many of the states statutes exist relative to actions upon insurance policies, 
and in some states laws have been enacted by which any condition or stipulation 
in a contract of insurance requiring an action to be brought within a period less 
than that specified on or provided for by the statute shall be void. And as a rule, 
although such policy limitation clauses may vary in their terms or form, still, in 
so far as they conflict in this respect with valid express statutory prohibitions on 
the subject, they are to that extent thereby precluded from operating as a bar to 
an action, even though it is not commenced within the contractual limitation 
period.” 

In Miller v. State Ins. Co., 54 Neb. 121, 74 N. W. 416, 69 Am. St. Rep. 709, 
it was said: 

“A contract which provides that no action shall be brought thereon, or for a 
breach thereof, unless within a time therein specified, which is different from the 
time fixed by statute for bringing an action on such contract or for a breach 
thereof, is against public policy and cannot be enforced. Limitations fixed by 
contract other than the period prescribed by the statute of limitations are void.” 

The policy of this state appears to date back as far as 1897. In Mead v. 
Insurance Co., 68 Kan. 432, 435, 75 Pac. 475, 4 L. R. A. 79, 104 Am. St. Rep. 412, 
it was said: 

“When the policy was issued and the loss occurred, the agreement limiting the 
time within which an action to recover on the insurance contract might be com- 
menced was not illegal. (McElroy v. Insurance Co., 48 Kan. 200, 29 Pac. 478.) 
By chapter 91, Laws of 1897, such contracts are no longer permitted. [R. S. 60-306.]” 

Reference to the same provision of the statute was made in Mayes v. Knights 
& Ladies of Security, 92 Kan. 841, 846, 142 Pac. 290. 

In Erickson v. Commercial Travelers, 103 Kan. 831, 176 Pac. 989, it was said: 

“A provision in an agreement that actions on insurance policies can only be 
brought within six months after the claim has been disallowed is repugnant to the 
provisions of section 17 of the Civil Code, and therefore void.” 

In the opinion it was said: 

“Attention is called to the provision in the Constitution of the defendant that 
all actions against the company must be brought within six months after the disal- 
lowance of a claim against the defendant. This action was not brought within that 
period. It was brought, however, within the time specified in the Civil Code for the 
bringing of actions of this kind, and the Legislature has provided that: ‘Any agree- 
ment for a different time for the commencement of actions from the times in this 
act provided shall be null and void as to such agreement.’” 

The same rule was followed in Fair Association vy. Casualty Co., 107 Kan. 109, 
190 Pac. 192. See, also, Nickel v. Vogel, 76 Kan. 625, 92 Pac. 1105; Crow v. 
Hartzler, 103 Kan. 800, 176 Pac. 651; 14 R. C. L. 1418; Galliher v. State Mutual 
Life Ins. Co., 150 Ala. 543, 43 Pac. 833, 124 Am. St. Rep. 83; Bacon on Benefit 
Societies, § 444; Douville v. Pacific Coast Casualty Co., 25 Idaho, 396, 138 Pac. 506, 
Ann. Cas. 1917A, 112; Gaffney v. Royal Neighbors, 31 Idaho, 549, 174 Pac. 1014; 
Phoenix Accident & Sick Benefit Ass’n v. Lathrop, 41 Ind. App. 141, 81 N. E. 227; 
Seay v. Commercial Union Assurance Co., 42 Okl. 83, 140 Pac. 1164; Keys & Keys 
v. Merchants’ & Traders’ Ins. Co., 37 Okl. 480, 132 Pac. 819. 

The judgment is affirmed. 

All the Justices concurring. 





Knock v. Security Ben. Assn. 


KNOCK v. SECURITY BEN. ASSN. (No. 25215.) 
(Supreme Court of Kansas. April 5, 1924.) 
224 Pacific Reporter, 924. 

(Syllabus by the Court.) 


1. INSURANCE—QUESTION AS TO WHETHER ASSURED IN GOOD 
HEALTH AT PAYMENT OF DELINQUENT ASSESSMENTS SO AS 
TO REINSTATE HIM HELD FOR JURY. 


In an action to recover on a fraternal beneficiary certificate of insurance, the 
record examined, and held to contain sufficient evidence, though meager and not 
very convincing, to present a jury question of fact as to whether the assured was 
in good health at the time his delinquent assessments were paid, so as to reinstate 
him from suspension shortly before he died. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

Appeal from District Court, Montgomery County; J. W. Holdren, Judge. 

Action by Irvin B. Knock against the Security Benefit Association. From 
a judgment for plaintiff, defendant appeals. Affirmed. 

A. W. Fulton, of Chicago, Ill, and John Bertenshaw, and Kirke C. Veeder, 
both of Independence, for appellant. 

S. H. Piper, W. R. Hobbs, and W. B. Grant, all of Independence, for appellee. 

Dawson, J. This was an action to recover on a fraternal insurance certificate. 
In January, 1921, the defendant issued to Cecil Knock a certificate of insurance 
which provided, among other appropriate recitals and reservations, that, if. the 
holder at the time of his death was a member of the defendant’s fraternal society 
in good standing, it would pay to Irvin B. Knock, father of the assured, the: 
sum of $1,000. 

To maintain his good standing it was necessary that the assured should make 
certain payments of assessments due on the first day of each month and that these 
should be paid not later than the last day of each month, and if the assured fell 
in arrears in his payments of assessments he would be suspended; but if he would 
pay up such arrearages within 60 days, and if he were in good health at the time 
of such belated payments, he would be reinstated. 

Cecil Knock died on December 10, 1921. Defendant resisted payment of the 
insurance on the ground that the assured was suspended for nonpayment of his 
October assessment, and that a payment of the assured’s October, November, and 
December assessments, by some person in his behalf, made on December 6, 1921, 
four days before he died, was made at a time when he was not in good health 
and was ineffective to reinstate him and revive his lapsed insurance. 

The evidence tended strongly to support the defense, and the evidence for the 
plaintiff was meager and not very convincing. However, the jury returned a verdict 
for plaintiff, and answered special questions, viz.: 

“Ques. 1. What disease, if any, caused the death of Cecil Knock? Ans. 1. 
Typhoid fever. 

“Ques. 2. Was Cecil Knock sick on December 6, 1921? Ans. 2. Yes. 

“Ques. 3. Was the deceased operated on for perforation of the bowels, and 
if so, when? Ans. 3. Yes; December 6. 

“Ques. 4. If you answer the last question in the affirmative, what was the 
cause of such perforation? Ans. 4. Typhoid. 

“Ques. 5. How long does typhoid fever run before perforation of bowels 
takes place? Ans. 5. One day or any time thereafter. 

“Ques. 6. When was the deceased’s October, 1921, assessment paid to the 
financier of defendant company at Independence, Kan.? Ans. 6. November 30, 1921. 

“Ques. 7. At the time this assessment was paid, had said financier been 
informed, or did she know, of the illness of said Cecil Knock? Ans. 7. No.” 

Judgment was entered accordingly. 

Defendant appeals, presenting an abstract of 100 pages and an exhaustive brief 
in support of its assignment of errors; but it all narrows down to this: Can this 
court say trom the record that there was no jury question to be determined ? 

[1] The court is constrained to hold that this controlling question must be 
answered in the negative. There was some evidence that the dead man’s assess- 
ments were paid on November 30. The defendant’s receipt for payment of assess- 
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ments for October, November, and December bears that date. A photographic 
copy of the receipt is presented to us and it might seem that the date 11/30, is 
written over av~ther date which is only partially erased, and which a jury might 
discern to have pveen originally 12/6, meaning December 6, as the date of payment; 
and that would correspond with the testimony of the witness who swore he paid 
the overdue assessments on December 5 or December 6, four or five days before 
the assured died. But the date of payment was a jury question, and the weight 
to be attached to the erasure in the receipt, if there was an erasure, and what were 
the partially erased underlined figures in the date line, if there were any there—these 
were jury questions. The receipt was found in the custody of the defendant’s 
local financier. It had never been in the possession of any one who would presum- 
ably have had an interest in altering the date of payment so as to favor the 
plaintiff. The local financier who issued the receipt testified that she had no inde- 
pendent recollection of the day when the payment was made, but that her records 
showed that payment was made on November 30, 1921. The jury’s finding of fact 
on this point, therefore, did have some substantial evidence to support it. So, too, 
as to the finding of the assured’s good health at the time the overdue assessments 
were paid; such a finding is inferred by the general verdict. While the evidence 
of defendant’s witnesses showed quite persuasively that the assured was ailing of 
his fatal’ malady for some days before the assessments were paid, and that his 
kinsman only paid them the day the assured was taken to the hospital, being 
prompted to do so by his wife because of the illness of the assured; yet there 
was some evidence, not much, but enough to make it a jury question, that on 
Friday, December 2, the assured had been out hunting rabbits, and that on that 
day he made no complaint about being sick and appeared to be enjoying good health. 
Plaintiff testified that the assured became sick on Saturday night, December 3, and 
that he was taken to the hospital the following day. Here again, this court can 
only say, what is perfectly obvious on this controverted matter, it was a jury question. 

[2] Fault is found with one of the instructions to the jury in that it assumes 
that the assured has been reinstated. Other instructions fully covered the question 
of reinstatement. Defendant’s criticism of the instruction is without merit. Burgess 
v. Center Township, 115 Kan. 346, 347, 223 Pac. 475; Glahn v. Mastin, 115 Kan. 
557, Syl. par. 2, 224 Pac. 68. 

And that is all there is to discuss in this lawsuit. This court does not have 
the broad plenary power of the district court to set a verdict of a jury aside when 
there is some substantial evidence—though little worthy of credence—to support 
the verdict. Butler v. Milner, 101 Kan. 264, 266, 267, 166 Pac. 478; Shore v. 
Shore, 111 Kan. 101, Syl. par. 1, 205 Pac. 1027; State v. Frey, 111 Kan. 798, 802, 
208 Pac. 574. 

There is no error in the record which would permit a reversal of this case 
without unsettling the established limits of appellate jurisdiction; we have therefore 
no alternative but to affirm the judgment. 

All the Justices concurring. 


BRATLEY v. BROTHERHOOD OF AMERICAN YEOMEN. (No. 23780.) 


(Supreme Court of Minnesota. April 4, 1924.) 
198 Northwestern Reporter, 128. 
(Syllabus by the Court.) 


1. INSURANCE—PARTIES TO INSURANCE CONTRACT MAY REASON- 
ABLY LIMIT TIME IN WHICH TO BRING ACTION THEREON. 
Parties to an insurance contract may, in a reasonable way, limit the time in 

which an action may be brought thereon. 

(For other cases, see Insurance, Dec. Dig. § 812.) 


2. INSURANCE—LIMITATION OF TIME IN WHICH ACTION MAY BE 
BROUGHT ON INSURANCE CONTRACT CONSTRUED MOST 
STRONGLY AGAINST INSURER. 

When such limitation is not in harmony with other provisions, the uncer- 
tainties are to be construed most strongly against the insurer. 
(For other cases, see Insurance, Dec. Dig. § 726.) 
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3. INSURANCE—LIMITATION IN WHICH ACTION MAY BE BROUGHT 
ON INSURANCE CONTRACT RELATING TO ARBITRATION DOES 
NOT B CIN TO RUN UNTIL ARBITRATION HAD OR FAILS. 
Wher si:t. provisions relate to arbitration which is put under control of 

defendant, auc the time to be consumed is unknown, the limited period in which 

action may be brought does not begin to run until the arbitration is had, or 
until the arbitration shall fail to settle the matter. 
(For other cases, see Insurance, Dec. Dig. § 812.) 


4. INSURANCE—PERIOD OF LIMITATION IN WHICH ACTIONS MAY 
BE BROUGHT ON CONTRACT MAY BE STARTED BY EXERCISING 
RIGHT OF ARBITRATION. 

Period of limitation may be started by exercising right of arbitration. 
(For other cases, see Insurance, Dec. Dig. § 812.) 


5. INSURANCE—DISCLAIMING LIABILITY WAIVER OF INSURER’S 
RIGHT TO ARBITRATE. 
Disclaiming liability is a waiver of the right to arbitrate. 
(For other cases, see Insurance, Dec. Dig. §792.) 


7. INSURANCE—AGENT ACCEPTING APPLICATION CONTRARY TO 
BY-LAWS NOT ADVERSELY INTERESTED SO THAT HIS KNOWL- 
EDGE NOT KNOWLEDGE OF INSURER. 

The agent of a fraternal insurance company does not become interested adversely 
so that his knowledge is not the knowledge of the company where he accepts an 
application for insurance contrary to the by-laws, and which constitutes a cause 
for the removal of the agent and a liability on his bond. 

(For other cases, see Insurance, Dec. Dig. § 724[1].) 


8. INSURANCE—INSURED AND BENEFICIARY NOT AFFECTED BY 

INFIDELITY OF INSURER’S AGENT. 

The insurance company selects its own agent, and, if he wavers in his fidelity, 
the insured and his beneficiary, who are free from fault, should not be required 
to suffer the penalty. 

(For other cases, see Insurance, Dec. Dig. § 695.) 


12. INSURANCE—DISTRICT DEPUTY OF FRATERNAL INSURANCE 
COMPANY HELD WITHOUT AUTHORITY TO MAKE INSURANCE 
CONTRACT. 

Characteristics of agency of district deputy representing a fraternal insurance 
company considered, and his duties and authority held to be in the nature of a solicit- 
ing agent, and that he is without authority to make insurance contracts. 

(For other cases, see Insurance, Dec. Dig. § 695.) 


13. INSURANCE—DISTRICT DEPUTY OF FRATERNAL INSURANCE 
COMPANY HELD NOT AUTHORIZED TO DEPART FROM BY-LAWS 
AS TO INSURANCE CONTRACTS. 

By-laws of such fraternal insurance company require that all contracts of insur- 
ance must be in writing and signed by certain officers; and. district deputies are 
not endowed with any authority which will permit them to depart from by-laws. 

(For other cases, see Insurance, Dec. Dig. § 724[1].) 


14. INSURANCE—DISTRICT DEPUTY OF FRATERNAL INSURANCE 
COMPANY CANNOT WAIVE ITS BY-LAWS NOR FALSEHOOD IN 
APPLICATION. 

A district deputy cannot waive the provisions in the by-laws, nor can he waive 
the falsehood in the application. 
(For other cases, see Insurance, Dec. Dig. § 724[2].) 


15. INSURANCE—FRATERNAL INSURANCE COMPANY HELD NOT 
BOUND BY DISTRICT DEPUTY’S KNOWLEDGE OF FALSE STATE- 
MENT IN APPLICATION. 

The knowledge of such agent to the effect that an insured made a false state- 
ment in application for membership-is not controlling; such fraternal insurance com- 
pany is not bound by such knowledge of such agent. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 
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16. INSURANCE—APPLICANT KNOWINGLY MAKING FALSE STATE- 
MENT IN APPLICATION FOR MEMBERSHIP IN FRATERNAL 
INSURANCE COMPANY CANNOT RECOVER THOUGH AGENT PAR- 
TICIPATES. 

Where the insured knowingly makes false statements in such application, without 
being induced thereto by the agent, he cannot recover, even though the agent parti- 
cipates therein. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

17. INSURANCE—AGENT HAVING UNLIMITED AUTHORITY MAY 
MAKE CONTRACT REGARDLESS OF FALSE STATEMENTS IN 
APPLICATION, 

If an agent has unlimited authority he may make a contract regardless of 
false statements. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

18. INSURANCE—KNOWINGLY FALSE STATEMENTS BY INSURED 
IN APPLICATION RENDER APPLICATION INVALID AND 
AVOID POLICY. 

Where the insured knowingly makes false statements in his application and the 
application is to be forwarded to the insurer as the basis of the contract, such untruth- 
ful statements render the application invalid, and avoid the policy. 

(For other cases, see Insurance, Dec. Dig. § 723[2].) 

19. INSURANCE—KNOWINGLY FALSE STATEMENTS OF APPLICANT 
UNDER AGREEMENT THAT UNTRUE ANSWER SHALL RENDER 
CERTIFICATE VOID DESTROYS POLICY AS MATTER OF LAW. 
Where the applicant knowingly makes such false statements, and agrees that 

untrue answers to any question shall render the certificate issued thereon void, it 

destroys the policy as a matter of law. 

(For other cases, see Insurance, Dec. Dig. § 723[2].) 

20. INSURANCE—LAW THAT MISREPRESENTATIONS BY ASSURED 
SHALL NOT AVOID POLICY UNLESS MADE WITH INTENT TO 
DEFRAUD OR INCREASE RISK HELD NOT APPLICABLE TO FRA- 
TERNAL ASSOCIATIONS. 

Section 3300, G. S. 1913, does not apply to fraternal associations, 

(For other cases, see Insurance, Dec. Dig. § 723[2].) 

21. INSURANCE—FALSE STATEMENTS IN APPLICATION TO FRATER- 
NITY INSURANCE COMPANY HELD TO DESTROY CONTRACT 
WHETHER AGENT HAD KNOWLEDGE OF FALSITY OR WAS IN 
COLLUSION WITH INSURED. 

Where the applicant knowingly makes such false statements, it destroys the 
contract of insurance, whether the agent had knowledge of the falsity or was 
in collusion with the insured. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

Appeal from District Court, Clay County; Carroll A. Nye, Judge. 

Action by Mary Bratley against the Brotherhood of American Yeomen. From 
a judgment for plaintiff, defendant appeals. Reversed. 

Leonard Eriksson, of Fergus Falls (H. W. Pitkin, of Sioux City, Iowa, of 
counsel), for appellant. 

N. I. Johnson, of Moorhead, and E. H. Peterson, of Minneapolis, for respondent. 

Witson, G. J. Appeal from judgment. Plaintiff sued to recover on a benefit 
certificate issued by defendant, a fraternal society, on March 4, 1918, and delivered 
on March 7, 1918, to the insured, who was the husband of plaintiff. Plaintiff is 
named as beneficiary. The insured died May 31, 1920. Suit was started September 
20, 1921. 

The defense was that the action was barred by the contractual limitation stated 
in the policy; no arbitration; that death resulted from a disease existing at and 
prior to the date of the certificate; false and untruthful answers in the application 
blank amounting to warranties. 

The amended reply says that defendant knew, when it issued the certificate, that 
the insured had had spitting of blood, and that he had consulted a physician with 
reference to that trouble, and had been informed, in substance, that there was noth- 
ing the matter with him. 

The jury returned a general verdict for the plaintiff. 
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The jury also made special findings as follows: 

“(1) Q. Was the answer made by Mr. Bratley in his application for insurance 
to = effect that he had not previously had spitting of blood a true statement? 
A. No. 

“(2) Q. Was the answer made by Mr. Bratley in his application for insurance 
to the effect that he had not previously had consumption true? <A. Yes. 

“(3) Q. Was the answer made by Mr. Bratley in his application for insurance 
to the effect that he had not previously had pleurisy true? A. Yes. 

“(4) Q. Was the answer made by Mr. Bratley in his application for insurance 
to the effect that he was then in good health true? A. Yes. 

“(5) Q. Was the answer made by Mr. Bratley in his application for insurance 
to the effect that he had not previously consulted a physician true? A. No. 

“(6) Q. Did Mrs. Riebhoff inform Nels Pehrson previous to the application 
of Mr. Bratley for insurance that Mr. Bratley had recently spat blood and had 
consulted a physician regarding the same, or words to that effect? A. Yes. 

“(7) Q. Did Mrs. Riebhoff inform Nels Pehrson previous to Mr. Bratley’s 
application for insurance that several years prior thereto Mr. Bratley had spat 
blood, and had consulted a physician regarding the same, or words to that effect? 
A. No. 

“(8) Q. Was Mr. Bratley’s application accepted by defendant lodge after 
information had been given to Nels Pehrson by Mrs. Riebhoff that Mr. Bratley 
had recently spat blood and had consulted a physician in reference thereto, or words 
to that effect? <A. Yes. 

“(9) Q. Was Mr. Bratley suffering from the disease known as tuberculosis 
at the time he made application for insurance in defendant lodge? A. No.” 

The contract contains this language: 

“No action can or shall be maintained on this certificate unless brought within 
one year from the date of the death or disability of said member and not at all 
unless the board of arbitration of three members, one appointed by the members 
of the homstead, and one appointed by these two, shall fail to settle the matter.” 

[1] Defendant seeks to brush aside the provision for arbitration as surplusage, 
and has in no way sought to exercise the opportunity of arbitration. Defendant 
on November 8, 1920, denied liability. Unless the clause for arbitration is an ele- 
ment worthy of consideration, this action would be barred because not begun within 
one year from date of death. It cannot be successfully claimed that the parties 
to such a contract may not reasonably limit, by contract, the time in which an 
action may be brought. 26 C. J. § 670; Kulberg v. Fraternal Aid Union, 135 Minn. 
150, 160 N. W. 685; Dechter v. National Council, 130 Minn. 329, 153 N. W. 742, 
Ann. Cas. 1917C, 142. 

[2-5] The fact that the provision in this contract limiting the time to sue and 
the provision for arbitration are not in harmony invokes the rule that uncertain- 
ties in contracts of this character are to be construed most strongly against the 
insurer. In this case the matter of arbitration is apparently exclusively under the 
control of the defendant. 24 Harv. L. Rev. 676. The plaintiff is not given any 
voice in the matter. The time to be consumed in arbitration is unknown, uncertain, 
and, in so far as plaintiff is concerned, is uncontrollable. The defendant may indefi- 
nitely delay or postpone those proceedings so as to consume more than the one 
year in which an action may be brought. Under such conditions the only just con- 
struction to put upon such a provision is to the effect that we should deduct the 
time occupied by the defendant under the reserved right for arbitration purposes 
before the limited period of one year shall begin to run. In other words, the 
language limiting the time to one year, in which an action may be brought, must 
be deémed modified by the other inconsistent clause reserving the right to postpone 
the time when the action may be brought until the arbitration “shall fail to settle 
the matter.” Upon the construction we adopt, the action is not barred. 26 C. J. 
§ 671; Stewart v. National Council, 125 Minn. 512, 147 N. W. 651; Dechter v. 
National Council, supra. If defendant wished the time to be running, it could 
easily have exercised its rights of arbitration. This it did not do. It did disclaim 
liability, which amounts to a waver of the rights of arbitration (Cash v. Concordia 
Fire Ins. Co., 111 Minn. 162, 126 N. W. 524; 26 C. J. 574), and we see no reason 
why the time would not run from that date. This action was seasonably begun 
within one year from that date, and it is not barred by limitation. 
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[6] Defendant insists that the insured died from disease or disability existing 
prior to the date of the benefit certificate. The findings of the jury determine this 
suggestion against the defendant, and there is evidence to support the findings. No 
useful purpose can be served by discussing the evidence in detail. 

[7,8] We are not in harmony with the views of defendant to the effect that, 
because the by-laws provide that “a deputy who knowingly writes an application 
of impaired health * * * or of habits tending to increase the risk * * * such act 
or acts shall be good cause for removal and shall create a liability on his bond” the 
agent, under the facts in this case, becomes interested adversely to defendant, and, 
therefore, notice to such agent is not notice to defendant. The defendant selects the 
agent, and if he wavers in his fidelity in this respect neither an insured nor his 
beneficiary who are free from fault should be required to suffer the penalty that 
defendant’s position would cast upon him. These personal elements are not suffi- 
cient to warrant the conclusion that the agent’s interests are in fact adverse to the 
defendant. 


[9] The record does not justify defendant’s assertion that plaintiff is charged 
with notice of fraud nor.that she has been a party to any fraud. 


[10] The general verdict and the special findings are consistent, and are con- 
sistent with the law as given in the charge of the court to the jury. 


[11] We have considered the assignment of error based upon the court’s refusal 
to strike out the testimony of the plaintiff on the subject of conversations as incom- 
petent under the statute, and, while the record discloses such motion and its denial, 
the record does not show any such testimony to which such motion was directed. 


[12] It is the claim of the defendant that, when the jury answered interroga- 
tories 1 the negative and 8 in the affirmative, it was then, as a matter of law, 
entitled to a directed verdict. This suggestion has received serious consideration, 
and we have concluded that it is meritorious. It has been established by these 
special findings that the insured made false statements. They were of such char- 
acter, being false, it necessarily follows that the insured knew them to be false. 
It is claimed by plaintiff that defendant’s district deputy knew of these false state- 
ments, and the jury has so decided, and that defendant is charged with this knowl- 
edge, and with such knowledge made the contract, and cannot now, after accepting 
premiums making delivery of the certificate, and making the contract with full 
knowledge, complain. This statement seems plausible and reasonable, but it calls for 
some analysis. If the district deputy was personally making a contract involving 
such elements, and had this knowledge, he certainly could not be heard to later 
defend because of the false statements. We must then look to the characteristics 
of the agency of the district deputy to ascertain if his agency carries with it the 
power to make insurance contracts in behalf of his principal. 

Defendant is a fraternal organization, duly incorporated. Its affairs are man- 
aged by a board of directors who are subordinate to the governing body known 
as the Supreme Conclave. The head officer is the Grand Foreman. It has a Chief 
Medical Director. The by-laws specify who are eligible to membership. The 
Chief Medical Director shall pass upon the physical qualifications of applicants, and 
his action shall be final, and no certificate shall be issued in any greater amount 
than such Chief Medical Director recommends. He appoints and has supervision 
over local examiners, with power to issue commissions to them and to revoke the 
same at his pleasure. The Grand Foreman has such authority to appoint and remove 
district deputies as the board of directors may confer upon him, and to prescribe 
rules for their government. The organization has state, district, assistant, local, 
and special deputies. Primarily the duties of a deputy are to solicit members and 
organize in new territories. He institutes local lodges organized by him, and gives 
them ritualistic and floor work, and instructs them as to keeping records. He in- 
stalls and instructs officers. A district deputy receives reports from the lodges in 
his district. ° 

Application for membership shall be made on forms prescribed by the Chief 
Medical Director. Members must be elected by ballot. “If elected he shall be 
examined by the examiner, who shall forward the application to the Chief Medical 
Director, together with his recommendation. If approved by the Chief Medical 
Director, he shall forward it to the Chief Correspondent, who shall forthwith issue 
a benefit certificate, which shall be signed by the Grand Foreman and the Chief 
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Correspondent, for such an amount as the Chief Medical Director shall authorize.” 
The by-laws further provide: 

“The liability of this association for the payment of benefits upon its certificates, 
or the social or other privileges of membership, shall not begin until all the acts, 
qualifications, and requirements prescribed for the applicant in these by-laws shall 
have been fully complied with by him, nor until all acts required of the local 
examiner and the homestead officers shall have been fully complied with, nor until 
his application shall have been approved by the Chief Medical Director and a 
benefit certificate issued thereon and delivered to applicant while in good health. 
A strict compliance with each and all of the details above referred to shall be 
a condition precedent to the validity of each and every benefit certificate issued by 
this association. 

“No officer of this association or any person or persons whomsoever is author- 
ized or permitted to waive any of the provisions of these by-laws, and such officers 
and peysons are hereby prohibited from waiving any provision of these by-laws.” 


These provisions provide the exclusive method for membership. The most im- 
portant powers are vested in the Medical Director and his local examiner. It is’ 
plain that the defendant has never clothed a district deputy with authority to 
make contracts at his pleasure. Its rights in this respect are much better protected 
in the hands of the Chief Medical Director. The application blank has three divi- 
sions. Part I covers name, age, occupation, beneficiary, other insurance and recom- 
mendation of deputy. The filling in of this blank is included in the duties of the 
deputy. Part II covers warranties of applicant and relates to his health. This is 
filled in under direction of the Medical Examiner. Part III covers confidential 
report of Medical Examiner. In the instant case the false representations were 
made to the examining physician. The jury says the deputy had knowledge that 
the statements were false. It is not claimed that the examining physician or his 
superior had any information that the two answers were false. 


[13-15] The record forces us to the conclusion that the district deputy is an 
agent whose principal duty is to solicit and receive applications for membership, 
which are to be turned over to other officials who will decide whether or not the 
corporation will make a contract of insurance with the applicant. Certificates are 
issued only to members. There can be no members until they are approved by the 
Chief’ Medical Director. No contracts of insurance are authorized except in writ- 
ing and signed by certain officers. The provisions against waiver are very broad, 
but should well apply to a district deputy. Such deputies are not endowed with 
any general authority which would permit them to depart from the by-laws. We 
think an agent of a corporation which has its contractual power so wisely restricted, 
as disclosed by the by-laws of the defendant, has no power to make insurance con- 
tracts for his principal; and, if not, we conclude that he cannot effectually waive 
the falsehood in this application. The deputy being unauthorized to make the 
contract imputed to him in this transaction, his knowledge is of minor importance 
under the facts in this case. The agent here has much the same standing as the 
agent in Louden v. Modern Brotherhood of America, 107 Minn. 12, 119 N. W. 425. 


[16,17] This is not a case where the insured was led by the agent into mak- 
ing false statements. Where the insured knowingly makes false statemnets, he 
cannot recover even though the agent participates therein. 25 Cyc. 803. If the 
agent has unlimited authority, and may make such a contract regardless of false 
statements, then, of course, the vice is eliminated because the parties ignore it and 
make a contract of their own choosing. 


[18] Recognizing the type of the agency of the deputy, his knowledge of the 
false statements would not prevent the insurer taking advantage of such statement. 
Haapa v. Met. Life Ins. Co., 150 Mich. 467, 114 N. W. 380, 121 Am. St. Rep. 627, 
16 L. R. A. (N. S.) 1165; 14 R. C. L. 340; Hanf v. N. W. Masonic Aid Ass’n, 
76 Wis. 450, 45 N. W. 315. It is urged that, as the deputy knew of the falsity, his 
knowledge was the knowledge of the company, and, having issued the policy, the 
company is bound. We cannot hold that the insurer is bound by statements con- 
tained ‘in an application when not only the agent, but the assured, knows they are 
untrue, and the application is to be forwarded to the insurer as the basis of the 
contract. To do so would: put the association completely at the mercy of dishonest 
and unscrupulous agents. Mudge v. Supreme Court, I. O. O. F., 149 Mich. 467, 
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112 N. W. 1130, 14 L. R. A. (N. S.) o, _ fo St. Rep. 686; Butler v. Mich. 
Mut. Life Ins. Co., 184 N. Y. 337, 77 N. 

[19] In fact, this court has held Pa " ‘the insured knew that untruthful 
statements were contained in the application, the fact would render the application 
invalid and avoid the policy. Mattson v. Modern Samaritans, 91 Minn. 434, 98 
N. W. 330. This would be true though the insurer’s agent wrote the false state- 
ments into the application. Zimmerman y. Bankers’ Casualty Co., 138 Minn. 442, 
165..N. W. 271. It is fair to construe this language as meaning if the agent knew 
the statements were false. Here the agent did know of the falsity, but he did 
not write the false answer, which was written by the doctor without notice of 
falsity. We cannot see any theory upon which the insured could hope to procure 
a valid contract of insurance when he knowingly makes such false statements in 
the application. The application containing these false statements, which insured 
signed, also contains this language: 

“I hereby warrant all answers herein * * * trve. * * * I agree that any untrue 
answer to any question in parts one and two of this application shall immediately 
* * * render the certificate issued thereon null and void.” 

[20,21] The false statements relate to facts which are material as a matter 
of law. Section 3300, G. S. 1913, does not apply to fraternal associations. Farm v. 
Royal Neighbors, 145 Minn. 193, 176 N. W. 489. Hence the element of intent to 
deceive and the increase of the risk are not here involved. Whether such agent 
had knowledge of the falsity or was in collusion with the insured, we conclude 
that such conduct on the part of the insured, as disclosed by this record, destroys 
the contract of insurance, and it follows that the defendant was entitled to a 
directed verdict. 

Judgment reversed. 


KNAPP v. JOHN HANCOCK MUT. LIFE INS. CO. (No. 18055.) 
(St. Louis Court of Appeals. Missouri. Feb. 5, 1924. Rehearing Denied March 18, 
4 


1924.) 
259 Southwestern Reporter, 862. 


1. INSURANCE—LOAN AGREEMENT HELD NOT TO ABROGATE IN- 

SURED’S RIGHT OF ELECTION UNDER OPTIONS. 

Insured’s loan agreement held not to abrogate his right of election under options 
as to paid-up insurance, extended insurance, and surrender value. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

2. INSURANCE—LOAN AGREEMENT LIBERALLY CONSTRUSED IN 

FAVOR OF INSURED. 

A loan agreement must be read and construed in connection with life policy upon 
which it was ingrafted, and must be given a reasonable construction in consonance 
with the manifest purpose intended to be accomplished by it, and, wherein it would 
abrogate or cut down any right or interest of the insured under the provisions of the 
policy, and there is room for the construction, it must be liberally construed in favor 
of the insured. 

(For other cases, see Insurance, Dec. Dig. § 17914.) 

3. INSURANCE—BENEFICIARY HELD ENTITLED TO ELECT AS BE- 

TWEEN OPTIONS GIVEN INSURED. 

Where insured in life policy has 60 days after default in payment of premium 
to elect as between extended insurance, paid-up insurance, and surrender value, and 
dies before the expiration of the 60 days without making an election, the right of 
election survives to the beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 366.) 


5. INSURANCE—BENEFICIARY’S RIGHT. OF ELECTION BETWEEN 
OPTIONS HELD NOT QUALIFIED BY TIME LIMITATIONS IMPOSED 
AS TO INSURED. 
Where the right of an insured on default in payment of premium, to elect within 
60 days between certain forms of secondary insurance, survives to his beneficiary on 
his death within the 60-day period, the beneficiary is not bound by such time limitation. 
(For other cases, see Insurance, Dec. Dig. § 366. 
Appeal from St. Louis Circuit Court; Charles W. Rutledge, Judge. 
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“Not to be officially published.” 

Action by Evalyn Y. Knapp against the John Hancock Mutual Life Insurance 
Company, a corporation. Judgment for plaintiff, and defendant appeals. Affirmed. 

Leahy, Saunders & Walther, of St. Louis, for appellant. 

Myrtle B. Wood and Atkinson, Rombauer & Hill, all of St. Louis, for re- 
spondent. 

Sutron, C. This is an action upon a life insurance policy issued by defendant 
company on February 21, 1907. The provisions of the policy sued on, so far as per- 
tinent to the issues for decision here, are as follows: 

“The John Hancock Mutual Life Insurance Company of Boston, Massachusetts, 
in consideration of * * * the premium of forty-five and 77/100 dollars, to be paid 
on or before the twenty-first day of February in each and every year, until the pre- 
miums for twenty full years shall have been paid, or until the prior decease of the 
insured, does insure the life of Robert A. Knapp, of Ironton, Ohio, in the amount 
of one thousand dollars, and promises to pay said amount at its home office, in Boston, 
upon satisfactory proof of the death of the said insured, to his wife Evalyn Y. Knapp, 
* * * deducting from said amount, any indebtedness to this company of the other 
parties to this contract. 

“This policy shall not take effect until delivered and the first premium hereon 
paid during the lifetime and good health of the insured. 

“In case of any subsequent premium or installment thereof is not paid when 
due, * * * this policy shall become void except as herinafter agreed. 

“After three full annual premiums shall have been paid hereon, then, in case of 
default in the payment of any subsequent premium or installment thereof, the com- 
pany will (there being then no existing indebtedness as aforesaid) after payment of 
premiums for * * * twelve full years, without any action on the part of the in- 
sured, continue this policy as participating paid-up insurance payable at death for 
* * * $592, or pay on legal surrender on any anniversary of its issue a cash value 
of * * * $342.01. 

“On satisfactory assignment the company will loan on this policy such sum as, 
with one year’s interest, will not exceed the surrender value. 

“After this policy shall have been in force for three full years, then, in case of 
default in the payment of any premium or installment thereof due, the company will, 
upon the written request of the insured, together with satisfactory release of all 
interests and surrender of all rights and privileges held or granted under this policy 
(except to Term Insurance as hereinafter set forth) within sixty days from date 
ot default, and provided there shall be no indebtedness to the company thereunder, 
continue this policy for its full amount, from date of default without grace, as paid- 
up extended term insurance (in lieu of the paid-up and cash surrender values orig- 
inally granted) after the policy shall have been in force for * * * twelve full years, 
for the period of fourteen years and eighty-nine days.” 

On November 20, 1918, a loan of $330 was made by the company to the in- 
sured, and a loan agreement was entered into, whereby the policy was “assigned 
and transferred to said company as security for the repayment of said loan with in- 
terest at five per cent. per annum,” and whereby it was stipulated as follows: 

“In case of default in the payment of said interest, or of any premium or 
installment thereof, on said policy, the company may terminate said insurance, sub- 
ject to any provisions of law or of the policy prescribing the conditions under which 
this right may be exercised, and may deduct the indebtedness hereby secured from 
the amount which would otherwise be the surrender value of the policy, and apply 
the residue thereof, if any, to the purchase of paid-up or extended insurance, when 
such insurance is provided for by the terms of the policy, or pay it in cash if those 
entitled to receive it so elect.” 

It seems to be conceded that the rights of the parties are to be determined 
from a proper interpretation of the provisions of the policy and loan agreement as 
above set forth. 

The insured paid twelve full annual premiums, defaulted in the payment of 
the premium due February 21, 1919, and died April 9th, following, without having 
made any election as to the options given in the policy. 

An agreed statement of facts was put in evidence, from which we take the fol- 
lowing : 

“It is further stipulated and agreed, that at the time of default in the payment 
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of premiums, the policy had a cash surrender value of $342.01, not taking into con- 
sideration any debt of the assured to the defendant. 

“It is further stipulated and agreed that, at the time of default in payment of 
premiums $7.01 would purchase paid-up insurance in the sum of $12 for a person 
of the age of the assured. 

“It is further stipulated and agreed between the plaintiff and the defendant 
that the net value of said policy on February 21, 1919, less the said loan and accrued 
interest, was $7.01, which said sum is and was sufficient to continue said policy for 
its full amount upon the life of the insured from said date of Februray 21, 1919, as 
paid-up extended term insurance for the period of 132 days from February 21, 1919.” 

On October 5, 1921, this suit was brought for the full amount of the policy 
with interest, less the amount of the loan and accrued interest. 

The cause was tried to a jury. There was a verdict and judgment for plaintiff 
for $665, with interest amounting to $91.47, aggregating $756.47. The defendant 
appeals. 

The defendant contends: (1) That the provision of the policy for a continuance 
of the policy as paid-up insurance, for a reduced amount, upon default in the pay- 
ment of the premium, went into effect automatically upon the happening of the de- 
fault, and that, the insured having failed to make his election in his lifetime to take 
extended term insurance as he was entitled to do under the subsequent provision 
of the policy, the beneficiary could not make such election after the death of the in- 
sured, though such death occurred within the period of 60 days allowed by the policy 
for making such election, and that defendant is entitled to settle the policy for the 
amount of paid-up insurance which the residue of the surrender value of the policy 
after deducting the amount of the loan and interest, would purchase; and (2) that 
under the provisions of the loan agreement, the plaintiff’s right of election was 
abrogated and defendant was entitled to terminate the primary insurance, deduct 
the amount of the loan and accrued interest from the surrender value of the policy, 
and to apply the residue thereof to the purchase of paid-up insurarice, and that de- 
fendant is entitled to settle the policy on that basis, that is to say,,by the payment 
of the amount of paid-up insurance which such residue of the surrender value of the 
policy would purchase. So that, whether relying upon the provisions of the policy or 
upon the provisions of the loan agreement, defendant arrives at the same result. 

[1,2] Under the provisions of the policy, the insured was entitled to three op- 
tions upon default in payment of the premium, to wit: (1) To have the policy con- 
tinued for a reduced amount as paid-up insurance, payable at the death of the in- 
sured; (2) to have the policy continued for its full amount as paid-up extended term 
insurance; or (3) to receive the surrender value of the policy in cash, with a de- 
duction in each case of the insured’s indebtedness to the defendant. Stark v. John 
Hancock Mutual Life Ins. Co., 176 Mo. App. 574, 159 S. W. 758. The loan agree- 
ment did not abrogate the insured’s right of election under these options. It did 
not disturb his right to elect which form of secondary insurance, if either, he would 
take upon the termination of the primary insurance. The loan agreement must be 
read and construed in connection with the policy upon which it was ingrafted. It must 
be given a reasonable construction in consonance with the manifest purpose intended 
to be accomplished by it, and, wherein it would abrogate or cut down any right or 
interest of the insured under the provisions of the policy, and there is room for con- 
struction, it must be liberally construed in favor of the insured. The manifest pur- 
pose of the agreement was to evidence the loan and secure its repayment with interest 
To achieve this purpose there was no necessity to abrogate or alter the options given 
the insured under the provisions of the policy. The value of the security pledged 
to defendant in the assignment of the policy was the same whether the insured elected 
to take paid-up insurance, extended term insurance, or the surrender value of the 
policy in cash. The loan was not a gratuity or favor to the insured. He was en- 
titled to it under the express terms of the primary contract. It was secured by gilt 
edge collateral in the assignment to defendant of its own contract of insurance, having 
a cash surrender value exceeding the amount of the loan, and was compensated in 
the payment of interest at the rate of 5 per cent. per annum. No reason suggests 
itself, and none is suggested by counsel, why the insured, in consideration of procur- 
ing this loan, should have given up any beneficial right or interest he had under 
the provisions of the primary contract, not necessary to secure the repayment of the 
loan, nor tending to subesrve that end. To so construe the loan agreement that it 
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would have this effect would be to give it a construction that is unreasonable and out 
of harmony with the manifest purpose of the agreement. 

If the loan agreement does not expressly say that the insured is entitled to 
elect whether he will take, in lieu of the primary insurance terminated for default in 
payment of the premium, paid-up insurance, or extended term insurance, the primary 
contract does so say, and the loan agreement, it is certain, does not say the con- 
trary. Reading the policy and the loan agreement together, and as a whole, and 
construing them together as one instrument, we entertain no doubt that the insured 
was upon default in payment of the premium entitled to whichever form of secondary 
insurance he might elect to take in lieu of the primary insurance lapsing by reason 
of his default, and that he was entitled to 60 days within which to make his election. 

The insured died, however, within the 60 days allowed for making his election, with- 
out having made such election, and the crucial question in this case is whether or not 
the beneficiary was entitled to make such election after his death. It is conceded 
that at the time the insured defaulted in the payment of the premium, the net value 
of the policy, less the loan and accrued interest, was sufficient to continue the policy 
for its full amount as extended insurance for a period of 132 days, and that the in- 
sured died within that period. 

{3] It is very generally held, in cases where the options given in the policies 
were substantially the same as in the policy under review in the instant case, that the 
right of election under the options given is a property right, not a mere privilege 
purely personal to the insured, and that, in case the insured die after default and within 
the period allowed for making his election, the right of election survives to the 
beneficiary. We think the holding is founded upon the soundest sort of judicial 
reasoning. Veal v. Security Mutual Life Ins. Co., 6 Ga. App. 721, loc. cit. 726, 65 
S. E. 714; McEachern v. New York Life Ins. Co., 15 Ga. App, 222, loc. cit. 231, 
82 S. E. 820; State Mutual Life Ins. Co. v. Forrest, 19 Ga. App. 296, 91 S. E. 428; 
Nielsen v. Provident Saving Life Assurance Society, 139 Cal. 332, loc. cit. 338, 73 
Pac. 168, 96 Am. St. Rep. 146; Wheeler v. Connecticut Mutual Life Ins. Co., 82 
N. Y. 543, loc. cit. 554, 37 Am. Rep. 594; New York Life Ins. Co. v. Noble, 34 
Okl. 103, 124 Pac. 612, 45 L. R. A. (N. S.) 391; Dorr v. Phoenix Mutual Life Ins. 
Co., 67 Me. 438; Lenon v. Mutual Life Ins. Co., 80 Ark. 563, loc. cit. 567, 98 S. W. 
117, 8 L. R. A. (N. S.) 193, 10 Ann. Cas. 467. 

A different conclusion was reached, however, in Michigan Mutual Life Ins. Co. 
v. Mayfield’s Adm’rs. 121 Ky. 839, loc. cit. 843, 90 S. W, 607, wherein it was held 
that the provision of the policy for paid-up insurance automatically became operative 
upon default in payment of the premium, and that, the insured having died without 
making his election, his personal representative could not do so after his death, 
though the insured died within the period allowed for making his election. We are 
asked to apply the views expressed in that case to the case at bar. To do so we 
would have to resort to a highly technical construction of the contract, entirely out 
of harmony with the wholesale rule of liberal construction in favor of the insured 
and strict construction against the insurer, so long adhered to with unremitting fidelity 
by the appellate courts of this state. 

Defendant’s counsel rely upon New York Life Insurance Co. v. Head, 234 U. S. 
150, 34 Sup. Ct. 879, 58 L. Ed. 1259, as decisive of this case. The loan agreement 
under decision in that case provided that it should be payable at the home office 
in New York, and that, if any premium on the policy were not paid when due, set- 
tlement of the loan and of any other indebtedness on the policy should be made by 
continuing the policy without further notice as paid-up insurance for a reduced 
amount according to the New York statute. No option or right of election on the 
part of the insured was allowed or recognized. By the express language of the loan 
agreement, the pledge was automatically foreclosed, and the policy continued for a 
reduced amount as paid-up insurance upon default in payment of the premium. The 
distinction between the provisions of the loan agreement in che Head Case and the 
provisions of the loan agreement in the instant case is too obvious for discussion. 
Besides, in the Head Case, upon default in payment of the premium on the policy, 
and pursuant to the terms of the loan agreement and the New York statute, the 
policy was settled on the basis of paid-up insurance, and the policy was at the re- 
quest of the insured sent to him prior to his death and was in his possession at the 
time of his death, whereas, in this case, no steps were taken to foreclose the pledge 
under the loan agreement prior to the insured’s death. 
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[4] The defendant insists, however, that the insured made his election to settle 
the policy for its cash surrender value after he had defaulted in the payment of the 
premium. There was some correspondence between the insured and defendant look- 
ing to the settlement of the policy for its cash surrender value. These negotiations 
were terminated by the death of the insured. The transaction did not amount to 
such an election as will preclude the recovery now sought. It is unnecessary to 
set out this correspondence for the reason that the defendant never at any time re- 
lied upon this transaction as a defense to this suit, but has, since the death of the 
insured, always insisted upon its right to settle the policy on the basis of paid-up 
insurance. The defendant took this position in the negotiations with plaintiff for the 
settlement of the policy after the death of the insured and persistently adhered to it 
throughout the negotiations with the plaintiff and throughout the trial of the cause 
in the court below. It may not now be allowed to take a different position in this 
court. 

[5] Defendant further insists that, though the right of election under the 
options given in the insurance contract was a property right of the insured, not 
purely personal to him, and that upon his death such right of election survived to the 
plaintiff as beneficiary under the policy, yet, since the plaintiff did not make her 
election within 60 days after default in payment of the premium, she was precluded 
from thereafter making such election, and that therefore the defendant is entitled to 
settle the policy on the basis of paid-up insurance. The insistence is without merit. 
Once it is established that the right of election was in the plaintiff as beneficiary un- 
der the policy after the death of the insured, it must follow as the night the day 
that time is then no longer of the essence of the contract. Veal v. Security Mutual 
Life Ins. Co., 6 Ga. App. 721, loc. cit. 726, 65 S. E. 714. 

On April 30, 1919, plaintiff wrote defendant, informing it of the death of her 
husband, and of her own distressing financial needs, and inquiring whether it was 
not possible for her to receive more on the policy than the very small sum due on a 
cash surrender value basis, in which letter she also advised defendant that it had been 
impossible for her to notify defendant sooner of the death of her husband on ac- 
count ot the fact that she had been very ill ever since his death. To this letter de- 
fendant replied, in a letter written on May 2d, followed by another on May &th, 
advising plaintiff that, since the insured defaulted in the payment of the premium, 
the policy had lapsed, and that the amount due under the policy was $12, which was 
the amount of paid-up. insurance purchased by the balance of the cash surrender 
value of the policy after deducting the loan and accrued interest, and that this was 
the amount for which she might make claim. On May 27th, plaintiff’s attorney 
wrote defendant asking for a copy of the policy. A photographic copy of the policy 
was sent to plaintiff on June 3d. On June 18th, plaintiff’s attorney wrote defendant 
demanding payment for the face amount of the policy as extended insurance, less 
the loan. Afterwards there was a large amount of correspondence between the 
plaintiff’s attorney and the defendant, relating to the amount of defendant’s liability 
on the policy in which defendant adhered to its contention that it was entitled to 
settle the policy on the basis of paid-up insurance. On October 29th, plaintiff for- 
warded to defendant a formal election in writing to receive the extended insurance 
provided for in the policy and demanded payment for the face amount of the policy, 
less the loan and accrued interest. Plaintiff testified that she did not make here 
election to take extended insurance under the policy at an earlier date because she 
did not know that she had the right to do so. It is manifest that the plaintiff was 
ignorant of her rights under the policy, and that defendant’s letters had no tendency 
to enlighten her on the subject. She did not have possession of the policy or a copy 
thereof until June 3d, and on June 18th her attorney made demand on defendant 
for the face amount of the policy as extended insurance, less the loan, and on 
October 29th forwarded to the company a formal written election. We think the 
record discloses a state of facts amply sufficient to excuse the plaintiff’s delay in 
making her election to take extended insurance under the policy, if indeed any such 
election on her part were at all necessary to her right of action. 

In the view we take of the law of this case, however, an express election on the 
part of the plaintiff to take extended insurance in settlement of the policy, prior to 
the commencement of her suit, was entirely unnecessary. The insured by the pay- 
ment of annual premiums through a period of 12 years built up a reserve which was 
fairly and rightfully his. By express convention he was entitled to have this reserve 
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in cash or to apply to the purchase of paid-up insurance, or extended term insurance, 
as he might elect. This right of election was a valuable property right and not a 
mere privilege purely personal to him. The right survived to the plaintiff as bene- 
ficiary under the policy upon the death of the insured. The right of the plaintiff to 
elect whether she would receive in settlement of the policy $12, or $665, amounted 
to nothing less than an immediate suable demand for the larger sum. For the 
plaintiff to go through the performance of formally notifying the defendant that she 
elected to take $665 in preference to taking $12 in settlement of the policy, would 
‘have been worse than an idle ceremony. Veal v. Security Mutual Life Ins., 6 Ga. 
App. 621, loc. cit. 726, 65 S. E. 714; Head v. New York Life Ins. Co., 241 Mo. 403, 
loc. cit. 418, 147 S. W. 827. 

We entertain no doubt that the case was rightly adjudged in the trial court, and 
the commissioner recommends that the judgment be affirmed. 

PER CURIAM. The foregoing opinion of SUTTON, C., is adopted as the 
opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 

ALLEN, P. J., and BECKER and DAUES, JJ., concur. 


SOVEREIGN CAMP, W. O. W., v. PETTIGREW et al. (No. 13494.) 


(Supreme Court of Oklahoma. March 18, 1924.) 
225 Pacific Reporter, 545. 


(Syllabus by the Court.) 


1, INSURANCE—RELATION BETWEEN ‘SUBORDINATE LODGE OF 
BENEFIT SOCIETY AND PRINCIPAL LODGE THAT OF AGENCY; 
AGENT’S CONDUCT MAY BE SHOWN IN DEFENSE OF SUIT TO 
FORFEIT CERTIFICATE. 

The relation between a subordinate lodge of a benefit society and the principal 
lodge is that of agency, and, where forfeiture of the certificate of a member of 
the subordinate lodge is sought, it may be shown in defense that the subordinate lodge, 
with knowledge of the alleged cause of forfeiture, treated the insurance as in force, 
receiving dues and paying them over to the principal lodge. 

For other cases, see Insurance, Dec. Dig. § 697, 755(3.) 


2. INSURANCE—RECOGNITION OF CONTINUED VALIDITY OF CER- 

TIFICATE OF INSURANCE HELD WAIVER OF FORFEITURE. 

The recognition of the continued validity of a certificate or policy, with knowledge 
of facts entailing a forfeiture, is a waiver. of the forfeiture as a matter of law, and it 
is not necessary that there be a new agreement or the elements of an estoppel. 

(For other cases, see Insurance, Dec. Dig. § 388(1), 755(1).) 

3. INSURANCE—COLLECTION AND RETENTION OF PREMIUMS WITH- 

OUT OBJECTION HELD WAIVER OF FORFEITURE. 

A forfeiture incurred by the holder of a life insurance policy or contract is 
waived if the company, with knowledge of the facts, subsequently collects premiums, 
dues, or assessments on account of the contract, and retains them, without objection, 
until after the death of the insured. 

(For other cases, see Insurance, Dec. Dig. § 392(1), 755(3).) 

4. INSURANCE—INSURER CONTINUING TO RETAIN PREMIUM UNTIL 

AFTER SUIT DEEMED TO HAVE WAIVED FORFEITURE. 

An insurance company in possession of notice sufficient to work a forfeiture 
of a policy, which continues to keep and retain the premium paid until after suit is 
brought to enforce collection of the policy several months after the death of the 
insured, will be deemed to have waived the forfeitures. 

(For other cases, see Insurance, Dec. Dig. § 392(1).) 


5. INSURANCE—FRATERNAL INSURANCE SOCIETY NOT EXEMPTED 

FROM RULE THAT TECHNICAL DEFENSES NOT FAVORED. 

The benevolent and charitable character of fraternal insurance societies does not 
exempt them from the application of the rule that technical defenses to actions 
on insurance policies are not regarded with favor by the courts. 

(For other cases, see Insurance, Dec. Dig. § 809.) 
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6. INSURANCE—FRATERNAL INSURANCE SOCIETY ESTOPPED FROM 
DENYING LIABILITY UPON CERTIFICATE WHERE COMPLIANCE 
WITH PROVISO AS TO MILITARY SERVICE TENDERED BY AS- 
SURED. 

Where a policy of insurance issued by a fraternal society contains a proviso that, 
should the holder of this certificate so desire, he may within 30 days after entering 
the service of any branch of the United States Army or Navy as an officer, or as an 
enlisted man, notify the sovereign clerk of the home office of the society that he 
has entered such service of the United States Army and pay in advance to the sov- 
ereign clerk of the society the sum of $37.50 per thousand, and upon so doing 
at the death of the member, or as soon thereafter as possible, the amount prescribed 
in the certificate shall be paid to his beneficiary or beneficiaries. And the clerk 
of the local camp of which the assured is a member is given notice that the assured 
has entered such service and is tendered the additional assessment within 30 days 
after such entry in the service, and continues to receive the monthly assessments and 
dues of such member. Held, that such notice and tender is binding upon the sovereign 
society, and in case of death of the assured the society is estopped from denying 
liability. 

(For other cases, see Insurance, Dec. Dig. 755(3.) 

Commissioners’ Opinion, Division No. 3. 

Appeal from District Court, Garvin County; Geo. S. March, Judge. 

Suit by John J. Pettigrew and others against Sovereign Camp of the Woodmen 
of the World. From a judgment for plaintiffs, defendant appeals. Affirmed. 

Moore & West, of Ardmore, for plaintiff in error. 

Bowling & Farmer, of Pauls .Valley, for defendants in error. 

JONES, C. This suit was instituted in the district court of Garvin county, 
Okl., on the 19th day of March, 1921, by the appellees, plaintiffs below, against the 
appellants, defendants below, to recover $750 due plaintiffs by reason of a certain 
policy of insurance issued to Luther Pettigrew, wherein his mother, Dotia Pettigrew, 
was named as beneficiary. The policy was issued on August Ist, 1917, and contained 
a proviso that if the insured entered the United States Army or Navy and should 
give notice to the company of his entry within 30 days thereafter, and advance the 
sum of $37.50 to the society, that his insurance would thereby be maintained in full 
force and effect for a period of one year. 

In September, 1917, the assured was inducted into the United States Army and 
was killed in action in France on September 26, 1918. The mother and beneficiary 
died subsequent thereto, and prior to the institution of this suit, leaving surviving her 
husband and children, plaintiffs herein. 

Plaintiffs allege that within the 30-day period, as provided in said insurance policy, 
after the entry of the assured into the service, notice was given and a tender made 
of $37.50 to Boswell, clerk of the local camp of Woodmen of the World at Brady, 
OkL, of which camp the assured was a member, who refused to accept the money, 
stating that he had no orders to receive the assessment and that he would see Mrs. 
Pettigrew, the beneficiary and at whose instance the tender was made, and fix it up 
with her. 

Defendants answer and deny all of the material allegations of plaintiffs’ petition, 
and specially deny that any tender of the additional assessment was made; deny 
that Boswell was the agent of the Sovereign Camp of the Woodmen of the World 
and had no authority to receive the additional assessment, if in fact ever tendered, 
and that the Sovereign Society was in no wise bound by such notice and tender. 

The cause was tried to a jury on the ——— day of , and resulted in a 
verdict in favor of the plaintiffs for the sum of $750, being the amount due under the 
terms of the policy. Defendant filed a motion for a new trial, which was overruled, 
and from which order and judgment the defendant appeals. 

[6] Numerous assignments of error are set forth by appellants, but the main 
contention of plaintiff in error is that defendants in error failed to comply with 
paragraph 5 of the beneficiary certificate sued on, and pleaded by them, which pro- 
vision is as follows, to wit: , 

“In in the event the holder of this certificate shall die while serving in any 
branch of the United States Army or Navy, either as an officer or enlisted man, 
outside the boundaries of the United States of America, then the amount due under 
this certificate shall be such proportion of the amount thereof as the period he has 
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lived since becoming a member bears to his expectancy of life at the time of becoming 
such member, determined by the National Fraternal Congress Table of Mortality. 
Provided, that should the holder of this certificate so desire, he may within (30) 
days after entering the service in any branch of the United States Army or Navy, as 
an officer or enlisted man, notify the Sovereign Clerk at the home office, of the so- 
c'ety, Omaha, Nebraska, United States of America, that he has entered such ser- 
vice of the United States of America and pay in advacne to the Sovereign Clerk 
for the society, the sum of $37.50 (Thirty-Seven dollars and 50/100 dollars) per 
one thousand dollars and upon so doing at the death of the member.or as soon 
thereafter as possible the amount prescribed in this certificate shall be paid to his 
beneficiary or beneficiaries. Provided, further that should any member of this so- 
ciety who has entered the service of the United States Army or Navy either as an 
officer or enlisted man, pay the additional war risk of $37.50 per one thousand dol- 
lars per annum and die in the United States, without having served outside the 
boundaries of the United States of America, the total amount paid by him as war 
assessments shall be refunded to his beneficiary or beneficiaries.” 

And urge the following proposition: ‘ 

“That it was necessary for the assured, or some one for him, to have paid the 
additional war risk premium of $37.50 per thousand to the Sovereign Clerk of the 
Sovereign Camp of the Woodmen of the World at its home office in Omaha, Nebraska, 
as provided for in said contract.” 


Appellants contend that the constitution and by-laws of the order does not au- 
thorize the clerks of local camps to receive and receipt for the additional war risk 
premium, but admit that the clerk of local camps have authority to collect monthly 
assessments and deliver the beneficiary certificate when first issued, and in support of 
this contention cite the case of Sovereign Camp of the Woodmen of the World v. 
Griffin (Ga. App.) 117 S. E. 261, and state that this is the only authority they are 
able to find announcing this rule. The court in the Griffin Case refers to the case of 
the Woodmen of the World v. Ricks, 26 Ga. App. 374, 106 S. E. 185, wherein the 
court held that local agents of the order could not waive the requirements contained 
in the policy, such as the one which here involved, requiring notice and payment 


direct to the home office of the society, and quotes the following statements from the 
Griffin Case: 


“The evidence considered, the court holds as a matter of law that the defendant 
is estopped by reason of the laws of the order as appearing in section 113 thereof, 
whereby the clerk of each camp is required to forward a detailed statement of the 
standing of the members in the camp as shall be required for the information of the 
Sovereign Clerk, upon blanks furnished for that purpose. It having been made 
to appear that the status of the insured as a member of the United States Army had 
been specifically made known to the clerk of the local camp, and that the defendant 
is estopped to deny proper payments having been made, judgment is hereby rendered 
in favor of the plaintiff, Mrs. Clyde Griffin, and against the defendant, Sovereign 
Camp, Woodmen of the World, for $712.50 principal, $101.21 interest to this date, and 
all future interest at 7 per cent. per annum, and $——— costs of court.” 


From which it will be observed no payment or tender was made or offered, but 
merely the status of the insured as a member of the United States Army was 
made known to the clerk of the local camp, which in some respects is a different 
state of facts from those existing in this case. Here plaintiff alleged and offered 
proof of notice and a tender of payment to the clerk of the local camp. 


The second proposition urged is that plaintiff failed to make proof of the waiver 
pleaded, and failed to prove any waiver at all. The record discloses that two wit- 
nesses testified that a tender of the money was made to the clerk of the local camp 
at Brady, and that the clerk refused to accept the payment, saying he had no order 
to receive same, and the witness who was intrusted with the money by the mother 
of the deceased stated that the clerk said to tell Mrs. Pettigrew that he would see 
her and fix it up all right. One of the witnesses was not positive as to the 
date of the tender and whether it was made within 30 days from the time deceased 
was inducted into the army; said it was about a month thereafter. The other wit- 
ness placed the time of the notice and tender at about three weeks after the insured 
entered the service. The clerk did not remember the incident, but was not willing to 
say that it did not occur. 
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These are matters of fact, and this issue was fairly submitted to the jury, and 
we think the verdict of the jury is conclusive on this point, there being a conflict 
of evidence. 

Appellees cite section 94 of the constitution and by-laws of the society in support 
of the judgment, and of their contention that the clerk of the local camp is the agent 
of the society, and that his act constituted a waiver and was binding upon the society. 
The section is as follows: 

“Sec. 94. (a) It shall be the duty of the clerk to have charge of the records, 
attend to the correspondence, accounts, literature of the camp, and all miscellaneous 
matter pertaining to its welfare. 

(b) He shall keep accurate minutes of the proceedings of every meeting and 
at every meeting read the names of the members who are in arrears. He shall make 
a statement at the first regular meeting each month of all receipts, and a statement 
of all disbursements, in each and every fund carried by the camp, giving the balances 
in the various funds. For failure to do this the camp may declare the office of clerk 
vacant and call an election at the next regular meeting to fill vacancy. On the rejec- 
tion of an applicant, transfer, withdrawal or introduction of a member by card, or 
expulsion of a member, he shall immediately notify the Sovereign Clerk thereof. 

“(c) He shall deliver or forward to the last known post office address of the 
person paying the same, a receipt for all moneys paid due the camp, pay the same 
to the banker, taking his receipt therefor; attest all warrants drawn on the banker; 
also beneficiary certificates and other official documents and attach the camp seal. 

“(d) He shall make all reports, mail or deliver all notices required of him by the 
Sovereign Camp officers and such as are required by the laws of this society. 

“(e) He shall remit all funds due and belonging to the Sovereign Camp to the 
Sovereign Clerk as by law provided. 

“In case of failure of the clerk of the camp to comply herewith, the Sovereign 
Commander shall have the right to declare his office vacant and require the election 
and installation of his successor.” 

[1] And cite the case of Order of Foresters v. Schweitzer, 171 Ill. 325, 49 N. E. 
506, wherein the court said: 

“The relation between a subordinate lodge of a benefit society and the principal 
lodge is that of agency, and where forfeiture of the certificate of a member of the 
subordinate lodge is sought, it may be shown in defense that the subordinate lodge, 
with knowledge of the alleged cause of forfeiture, treated the insurance as in force, 
receiving dues and paying them over to the principal lodge.” 

And in the case of Supreme Lodge, K. of H., v. Davis, 26 Colo. 252, 58 Pac. 
595, the Supreme Court of Colorado announced the following rule: 

“In a mutual benevolent order composed of a Supreme Lodge and subordinate 
lodges, an officer of a subordinate lodge charged with the duty of notifying the mem- 
bers of assessments made by the Supreme Lodge for the purpose of paying insurance 
certificates of deceased members, and of collecting and forwarding to the Supreme 
Lodge such assessments, is an agent of the Supreme Lodge, notwithstanding a rule 
or by-law of the order recites that such officer in collecting and forwarding assess- 
ments shall be the agent of the members of the subordinate lodge, and the Supreme 
Lodge is charged with all knowledge possessed by the agent in making the col- 
lection.” 


{2] In Modern Wooden of America v. Lane, 62 Neb. 89, 86 N. W. 943, the Su- 
preme Court of Nebraska said: 

‘The recognition of the continued validity of a certificate or policy, with knowl- 
edge of facts entailing a forfeiture, is 2 waiver of the forfeiture, as a matter of law; 
and it is not necessary that there be a new arrangement, or the elements of an 
estoppel.” 

[3] The same court, in the case of Modern Woodmen of America v. Colman, 
68 Neb. 660, 94 N. W. 814, and 96 N. W. 154, held: s 

“A forfeiture incurred by the holder of a life insurance policy or contract 
is waived if the company, with knowledge of the facts, subsequently collects premiums, 
dues, or assessments on account of the contract, and retains them, without objections, 
until after the death of the insured.” 

In the case of Modern Woodmen of America v. Breckenridge, a Kansas case, 
reported in 75 Kan. 373, 89 Pac. 661, 10 L. R. A. (N. S.) 136, 12 Ann. Cas. 636, in 
the course of the opinion the following language is used: 
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“It is contended, however, that the following by-laws prohibits the loca! camp 
from waiving any of the provisions of the by-laws: ‘No local camp or officer thereof 
shall waive by-laws: No local camp nor any of the officers thereof shall have the 
right or power to waive any of the provisions of the by-laws of this society.’ This 
has reference only to contractual waivers, and has no application to a waiver by opera- 
tion of law resulting from the subsequent acts of the camp. Forfeitures are not 
favored in law, and certainly a semibenevolent association, such as this claims for 
itself, should not be encouraged to rely upon a forfeiture, and the court is justified 
in laying its hand upon any act of the association showing an intention to waive a 
forfeiture. The camp, with knowledge of Kelly’s misconduct, continued for more 
than a year to receive and remit his dues, and should not now be heard to say,, after 
his death, and after it had collected and appropriated to itself all that it was possible 
to get from him, that the benefit certificate had been forfeited.” 


[4] According to the proof in the case at bar the clerk of the local camp was 
notified within 30 days that the insured had entered the military service, and the 
war risk assessment was tendered to him. He declined to take it, and knowing of 
such tender, knowing that the insured had entered the military service, and knowing 
all of the facts connected with the situation in detail, received the regular monthly 
dues and assessments for 15 months thereafter and remitted the same to the Sov- 
ereign Camp, where such sums were received, accepted, and retained, without objec- 
tion, until after the death of the insured, and claim was made for the payment of 
the policy. 

We will now pass to the consideration of some of the cases that have been 
before the Supreme Court of Oklahoma on the question of authority of the clerk 
of the local camp to waive provisions of the policy, cited by appellees. 


In the case of Sovereign Camp of Woodmen of the World v. Tam, 90 Okl. 196, 
216 Pac. 660, this court said: 


“Counsel for the defendant contends that in these circumstances the case is gov- 
erned by Modern Woodmen of America v. Tevis, 117 Fed. 369, 54 C. C. A. 293, and 
the cases following it, holding that the terms of the contract with the insured, evi- 
denced by the constitution and by-laws of the order, so limit the power of its agents 
that they cannot either extend the time of payment of a benefit assessment or waive 


default in its payment, or reinstate a suspended member without a warranty of good 
health. 


“On the other hand, counsel for the plaintiff contend that the case is governed 
by the great weight of state authority, including this court, holding that the provisions 
for suspension from menibership and forfeiture because of nonpayment of dues or 
assessments contained in the by-laws of a fraternal insurance society are regarded as 
being inserted in contracts of this nature for the benefit of the insurer, and when 
default in the time and manner of payment occurs, the insurer may efficiently waive 
the forfeiture by any course of dealing inconsistent with the claim of suspension, not- 
withstanding the provisions of the by-laws to the contrary. 


_ “While there is a conflict in the authorities on the question under consideration, 
it seems to us that the latter contention is well taken, and that this court has definitely 
‘taken its place with the great weight of state authority.” 


The Supreme Court of Oklahoma, in the case of Sovereign Camp of the Wood- 
men of the World v. Chaffer, 92 Okl. 41, 217 Pac. 353, says: 


“From these authorities we reach the conclusion that the clerk of Cornish Camp 
No. 330, W. O. W., in collecting receipting for, and transmitting the dues and assess- 
ments of Chaffer, was acting as the agent of the Sovereign Camp and not as the 
agent of Chaffer, notwithstanding any provisions in the constitution and laws of the 
order to the contrary, and, being the agent of the Sovereign Camp, and by letting 
dues and assessments of Chaffer pass uncollected from month to month as high as 
three assessments at one time, and for one month on.two other occasions, and then 
accepting the dues and assessments charged against Chaffer and issuing him a receipt 
therefor without requiring a written warranty of good health, and remitting the 
same to the Sovereign Camp, and there the money was retained without requiring ‘a 
written warranty of good health, the clerk did exercise the power and authority to 
waive the certificate of good health, and such action was ratified and acquiesced in by 
the Sovereign Camp and became the waiver of the Sovereign Camp itself.” 
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And in the case of Sovereign Camp of Woodman of the World v. Booker (Okl. 
Sup.) 219 Pac. 931, we find the following language: 

“Under the facts disclosed by the record and set forth in the opinion, the ‘clerk’ 
of the local camp of the sovereign association, in collecting monthly dues and assess- 
ments from the members, acted as the agents of the sovereign association and not the 
individual members.” 

[5] This court, in the case of Fraternal Aid Union v. Helms, 220 Pac. 915, 
quotes with approval an excerpt from the opinion in the case of Trotter v. Grand 
Lodge of Iowa Legion of Honor, 132 Iowa, 513, 109 N. W. 1099, 7 L. R. A. (N. 5.) 
569, 11 Ann. Cas. 533, where the following language is used: 

“The professedly benevolent and charitable character of fraternal insurance so- 
cieties does not exempt them from the application of the rule that technical defenses 
to actions on insurance policies are not regarded with favor by the courts.” 

And the Supreme Court of Oklahoma, in thé case of Knights and Ladies of 
Security v. Bell, 220 Pac. 594, holds: 

“An insurance company in possession of notice sufficient to work a forfeiture of a 
policy, which continues to keep and retain the premium paid until after suit is 
brought to enforce collection of the policy several months after the death of the in- 
sured, will be deemed to have waived the forfeiture.” 

From these authorities we conclude that the clerk of a local camp has authority 
to act for the Sovereign Society in the collection of all dues and assessments from 
the members of the local camp and the instruction given by the court, which is as- 
signed as error, was a fairly correct statement of the facts and the law applicable to 
same; and, finding no reversible error in the case, we recommend that it be affirmed. 


HUBLER et at. vy MODERN WOODMEN OF AMERICA ert at. (No. 22688.) 


(Supreme Court of Nebraska. April 10, 1924.) 
198 Northwestern Reporter, 448. 
(Syllabus by the Court.) 
INSURANCE—CHANGE OF BENEFICIARIES IN BENEFIT CERTIFICATE 

HELD NOT MADE. 

Under the facts outlined in the opinion, held, that there was no legal or equi- 
table change of beneficiaries named in the benefit certificate in controversy issued 
by a fraternal beneficiary association. 

(For other cases, see Insurance, Dec. Dig. § 784[4].) 

Appeal from District Court, Dodge County; Post, Judge. 

Action by Laura A. Hubler and others against the Modern Woodmen of Amer- 
ica and David M. Fager. From a judgment for plaintiffs the defendant last 
named appeals. Affirmed. 

Cain & Johnson, of Fremont, for appellant. 

Henry M. Kidder and S. S. Sidner, both of Fremont, for appellees. 

Heard before Letton, Dean and Day, JJ., and Redick, District Judge. 

Per Curiam. This is an action to recover $2,000 on a fraternal benefit or life 
insurance certificate issued May 4, 1917, by the Modern Woodmen of America, a 
fraternal beneficiary association, insurer, to David M. Hubler, insured. Laura A. 
Hubler, wife of insured, was named in the benefit certificate as beneficiary to 
the extent of $1,000, and the children of insured, John H. Hubler, Elmer W. Hubler, 
Maud D. Henderson, Sadie M. Wintersteen, Emma E. Henderson and Pearl A. 
Raush, as beneficiaries in equal shares to the extent of $1,000 in all. When the 
benefit certificate was in force, insured died February 5, 1920. Plaintiffs are the 
beneficiaries named and defendants are the insurer and David M. Fager a rival 
claimant to the insurance. In answer to the petition, the insurer pleaded that it 
refused to pay the insurance to plaintiffs because Fager claims to be the sole 
beneficiary under a change alleged to have been made in his favor by insured 
January 28, 1920; that insurer refused to recognize Fager as beneficiary for the 
reason insured failed to comply with the by-laws and regulations relating to the 
manner of making such a change and was not mentally competent to make it; that 
insurer be permitted to pay the insurance into court for distribution. This course 
was taken and insurer was discharged from further liability. Fager filed a cross- 
petition pleading a change which made him beneficiary and demanded the insurance. 
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Upon a trial before the district court without a jury, the issues were decided in 
favor of plaintiffs and the cross-petition was dismissed. Fager has appealed. 
The question presented by the appeal is the effect, if any, to be given to the 
attempt to substitute Fager as beneficiary for the wife and children of insured. 
January 28, 1920, insured, using a blank form on the back of the benefit cer- 
tificate, signed and acknowledged before a notary a purported change, expressing 
a wish to surrender the original benefit certificate and to have a new one issued 
in favor of Fager. So indorsed, the benefit certificate was received by the head 
clerk of insurer at Rock Island, IIll., January 30, 1920. The purported change 
did not comply fully with the by-laws and regulations of insurer. There was a 
failure to pay a fee essential to such a change and the relationship of Fager to 
insured was not stated. Beneficiaries are limited to particular classes and there 
was nothing to show that Fager belonged to one of them. A new benefit cer- 
tificate was never issued. Failure to comply with regulations in these respects 
made the purported change inoperative within the meaning of the insurance con- 
tract and the by-laws. Insured did not do all in his power to make the change. 
Insurer, acting within its power and questioning the mental capacity of insured, 
refused to recognize Fager as beneficiary and to issue a new benefit certificate 
in his favor. In this state of affairs insured died February. 5, 1920. On the 
record presented it is clear that there was no legal substitution of Fager for the 
wife and children of insured. It seems equally clear that there was no equitable 
change. The original beneficiaries were within a class of persons entitled to receive 
benefits. They were natural objects of insured’s affections, care and bounty. For 
their benefit the assessments had been paid without any effort to substitute Fager, 
during a period when insured was sound mentally. The purporféd change occurred 
at a time when the mental capacity of insured was at least questionable. It may 
fairly be inferred from the evidence that it resulted from caprice or anger. There 
is no substantial ground for decreeing an equitable change such as took place 
in Smiley v. Modern Woodmen of America (No. 22677), 198 N. W. 157, decided 
herewith. In this view of the facts and the law, there is no error in the record. 
Affirmed. 


SMILEY et at. v. MODERN WOODMEN OF AMERICA 
(SMILEY, Intervener.) (No. 22677.) 
(Supreme Court of Nebraska. April 10, 1924.) 
198 Northwestern Reporter, 157. 
(Syllabus by the Court.) 

INSURANCE—ATTEMPT TO CHANGE BENEFICIARY HELD EQUI- 

TABLE SUBSTITUTION MAKING SONS, INSTEAD OF DIVORCED 

FIRST WIFE, BENEFICIARIES. 


In a controversy between two minor sons of insured and his second wife, his 
widow, to” recover fraternal insurance paid into court by insurer, the facts outlined 
in the opinion held to establish an equitable substitution making the sons bene- 
ficiaries instead of the first wife, who, by a decree of divorce, had been disquali- 
fied as a beneficiary, there having been a partial failure on the part of insured 
to comply with fraternal regulations in attempting to make the change. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 

Morrissey, C. J., dissenting. 

Appeal from Dist, ict Court, Nemaha County; Raper, Judge. 

Action by Emmett. Otis Smiley and others against the Modern Woodmen of 
America, in which Linm. L. Smiley intervened. From a judgment for plaintiffs 
intervener appeals. Affirmed. 

J. C. McReynolds, of Lincoln, for appellant. 

G. E. Hager, of Lincoln, for ->pellees. 

Heard before Morrissey, +, Letton, Rose, Dean, Day, and Good, JJ., and 
Redick, District Judge. 

Rose, J. This is an action to recover $2,000 on a fraternal benefit or life insur- 
ance certificate issued by the Modern Woodmen of America, a fraternal beneficiary 
association, insurer, to ‘William Elmer Smiley, insured. Ora O. Smiley, then the 
wife of insured, was named in the benefit certificate as beneficiary. She and insured 
had two minor sons, Emmette Otis Smiley and Daley D. Smiley, plaintiffs. A par- 
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tial chronology of events follows: June 2, 1909, the benefit certificate was delivered 
to insured; January 24, 1919, insured procured a decree of divorce which became 
final six months later; June.5, 1919, insured, by means of a partially printed 
and partially written indorsement on the back of the benefit certificate, evinced a 
purpose to change the beneficiary by substituting for his former wife their two 
minor sons, plaintiffs; October 2, 1919, insured remarried, the name of his second 
wife being Linnie L. Smiley; August 28, 1920, insured died. 

This action was instituted by P. D. Kelly as guardian of the two minors to 
recover for them the insurance due on the benefit certificate. Linnie L. Smiley, the 
second wife, intervened, pleaded that the first wife, after the decree of divorce 
became final, was not within the class of persons to whom the insurance could be 
paid and that plaintiffs had never been made beneficiaries. Intervener claimed the 
insurance as the widow of insured and as the beneficiary under the benefit certificate 
and the by-laws applicable thereto. Insurer admitted its liability for the full 
amount of the benefit certificate, asked permission to pay the insurance money into 
court, and prayed for an order directing payment of the fund to the person 
or persons entitled to it. Insurer paid into court $2,000 and was discharged from 
further liability on its benefit certificate. Upon a trial of the issues between plain- 
tiffs and intervener, the district court directed a verdict in favor of plaintiffs, and 
from a judgment thereon intervener has appealed. 

A by-law applicable to the benefit certificate forbids payment of the insurance 
to the first wife and she makes no claim thereto, the divorce having disqualified 
her as beneficiary. Another by-law directs payment to the widow, the second wife, 
intervener, unless the minor sons were substituted for the original beneficiary. The 
rival claimants to the insurance fund in court, therefore, are plaintiffs and inter- 
vener, the insurer taking no part in the controversy. The decision depends on 
the effect, if any, to be given to the attempt by insurer to change the beneficiary. 
By means of a blank form on the back of the benefit certificate, insured verified 
and acknowledged the following instrument: 


“Change of Amount or Beneficiary. 


“T, William Elmer Smiley, the neighbor to whom this benefit certificate was 
issued, do hereby surrender and request the cancellation of this benefit certificate, 
and order that a new one shall be issued, to be in full force and effect from and 
after the date of issuance thereof by the head clerk and upon the conditions and 
subject to all of the provisions contained in my original application for membership 
and the by-laws of this society, in the amount of two thousand dollars, and the 
same be made payable to Emmette Otis Smiley and Daley D. Smiley, who are 
related to me as sons. 

“William Elmer Smiley.” 

This instrument was executed after the divorce had been granted and before 
the decree therefor had become final. It is contended by intervener that the con- 
templated change never became effective because insured never complied ‘with regu- 
lations containing the following provisions: For the purposes of such a change 
the benefit certificate shall be returned to the Head Camp through the local camp 
and a new one issued, designating the new beneficiaries. Insured, upon surrendering 
his old benefit certificate, shall pay to his camp clerk a fee of 50 cents, to be 
divided equally between the local and the head camps. A section of the by-laws 
relating to the changing of beneficiaries provides further: 

“No change in the designation of beneficiary or beneficiaries shall be effective 
until the old certificate shall have been delivered to the head clerk and a new cer- 
tificate issued, during the lifetime of the member, and until such time the old 
certificate shall remain in force. * * * No change in the designation of the bene- 
ficiaries shall be of binding force unless made in compliance with this section.” 

The benefit certificate was not returned or formally surrendered. The fee was 
never paid. The insurer did not issue a new benefit certificate. In these respects 
there was a failure on the part of insured to comply with the by-laws relating to 
the method of changing beneficiaries. 

As between the widow who was the second wife and the two sons of insured 
by the first wife, did insured make the change effective? 

The general rule is that by-laws relating to the manner of changing beneficiaries 
must be observed, but there are exceptions resting on reason, justice and equity. 
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Whether the present case falls within an exception is the question presented. A . 
fraternal insurer which has performed its contractual obligations in good faith 
should not be exposed to a double liability through the failure of insured to comply 
with regulations applicable to a change in beneficiaries. The liability of the insurer 
and the rights of the beneficiary are fixed at the time of insured’s death. Prior 
to that event, however, the beneficiary named in the benefit certificate has no 
vested interest in the insurance and insured may substitute another. Payment of 
premiums by the person named in a benefit certificate does not create a right to 
the insurance nor prevent a change in beneficiaries. While a fraternal insurer, 
to protect its contractual rights and to prevent a double liability, may insist on 
compliance with its by-laws, it cannot arbitrarily disregard known changes which 
are valid as between rival claimants to the insurance and which fall within a rec- 
ognized exception to the general rule requiring full compliance with regluations. 
These are principles of fraternal insurance. 

In the present case the insurer is not exposed to the danger of a double lia- 
bility. All interested parties are before the court. Prior to payment of the insur- 
ance to any one, the insurer had notice that there were rival claimants to the fund. 
It did not undertake to decide between them, or to prejudice the claim of either, 
but admitted liability to some one for the face of the benefit certificate, paid the 
fund into court and was released from further liability. Under such circumstances 
can a court of equity, as between the rival claimants, inquire into and determine 
the merits of the different claims? Though the action was commenced as one at 
law to recover the amount alleged to be due plaintiffs on an insurance contract, 
the insurer is not now a suitor. The rival claimants to the fund in court are plain- 
tiffs and intervener. Each side pleaded facts in the nature of equitable considera- 
tions and offered proofs of the same character. The evidence was heard by a 
jury, but at the close of the testimony both sides requested a peremptory instruc- 
tion, which, under the procedure in this jurisdiction, left the decision of both law 
and fact to the trial court. In reviewing the decision in this state of the record, 
it is not necessary to make any distinction between law and equity. 

The evidence on behalf of intervener tends to prove that insured had expressed 
to her a prenuptial wish to transfer to her a part of his life insurance. She be- 
came his wife and continuously performed her duties as such, caring for him 
during his last illness. In the meantime, to keep the insurance in force, she paid 
some of the insurer’s assessments. Unless the original beneficiary was changed she 
is entitled to the fund, under the by-laws, as the widow, since the first wife, after 
the divorce became final, was disqualified as a beneficiary. The evidence, however, 
does not show that insured expressed a prenuptial wish to transfer this identical 
insurance to intervener, but does show that he did transfer to her other insurance. 
As already stated, mere payments of premiums by a third person creates in the 
latter no right to the insurance. Intervener never had possession or control of 
the benefit certificate. In comparison, what are the rights and equities of plain- 
tiffs, the two minor sons of insured by his first wife? Insured signed and verified 
by affidavit on the back of the benefit certificate the instrument, already quoted, 
evincing his purpose to make plaintiffs beneficiaries. He delivered the insurance 
contract to their mother to be safely kept by her for their benefit. He told his 
camp clerk he had made the change and evidently believed he had done so. 
Under the law and the terms of his contract with insurer, he had a right to make 
the change. The new beneficiaries were within the class of persons entitled to 
receive the benefits. They were natural objects of his affections, care and bounty. 
He partially complied with the by-laws applicable to such a change. His inten- 
tion to. make it is clear. The attempted transfer of the insurnace from the first 
wife to the two sons of insured was not a temporary or whimsical act, but was 
a deliberate, permanent effort to substitute beneficiaries. The change, as between 
the rival claimants, took effect during his lifetime when intervener had no vested 
interest in the insurance. Upon acquiring knowledge of the facts before paying 
the insurance to intervener, the insurer protected itself from a double liability. 
Of course, payment in good faith, without notice of a rival claim, to the person 
substituted by the by-laws for the original beneficiary would have prevented a 
recovery by plaintiffs in an action between them and the insurer, but that is not 
the case presented. There is nothing to prevent a court of equity from doing 
justice between the rival claimants and declaring that done which should have been 
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done. In equity, as between the rival claimants, a valid substitution took place 
long before the death of insured. The judgment in favor of plaintiffs rests on 
established facts, equity and justice, and does no wrong to the insurer. 

Affirmed. 


Morrissey, C. J., dissenting. 












CASEY v. METROPOLITAN LIFE INS. CO. 
(Supreme Court, Appellate Term, First Department. April 10, 1924.) 
204 New York Supplement, 199. 
INSURANCE—PRODUCTION OF RECEIPTED POLICY HELD NECES- 

SARY TO COMPEL PAYMENT BY INSURER. 

Under a life policy providing for payment on production of the policy prop- 
erly receipted, the company could not be compelled to pay same without production 
of the policy, and this was not excused because policy was in possession of third 
person in Ireland, since there is a presumption that plaintiff, if entitled to the policy. 
could obtain possession thereof by process. 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 

Appeal from Municipal Court, Borough of Manhattan, Seventh District. 

Action by Michael W. Casey against the Metropolitan Life Insurance Com- 
pany. From a judgment for plaintiff, after a trial by a judge without a jury, 
defendant appeals. Reversed, and i dismissed. 

See, also, 189 N. Y. Supp. 0. 

Argued March term, 1924, before Bijur, McCook, and Crain, JJ. 

Edward M. Grout and Paul Grout, both of New York City (Charles B. La Voe, 
of New York City, of counsel), for appellant. 

Michael W. Casey, of New York City, for respondent. 

Per CurtAM. Plaintiff sues as assignee of the beneficiary of a life insurance 
policy. The policy provides that payment shall be made by defendant upon “pro- 
duction of the policy properly receipted.” The case was tried on an agreed state- 
ment of facts. It is conceded that the policy is held by a third person in Ireland 
upon some claim which appears to be wholly untenable. The plain implication of 
the terms of the policy is that plaintiff’s assignor, as beneficiary, is entitled to 
its possession. 

We do not understand the contention of plaintiff’s counsel that there is no 
process by which possession of the policy can be obtained by the plaintiff. 
On the contrary, the presumption is that there is. The policy is concededly neither 
lost nor destroyed, and defendant cannot be compelled to pay, except according 
to the terms of its contract. 
Judgment reversed, with $30 costs, 






















and complaint dismissed, with costs. 


MARKOWITZ v. METROPOLITAN LIFE INS. CO. 


(Supreme Court, Appellate Term, First Department. March 6, 1924.) 
203 New York Supplement, 534. 

1. INSURANCE—INCONTESTABLE CLAUSE NOT APPLICABLE, WHERE 
INSURED DIED BEFORE EXPIRATION OF TWO YEARS, BUT SUIT 
WAS BROUGHT THEREAFTER. 

A clause in a policy providing that, except for non-payment of premiums, the 
policy “shall be incontestable after two years from the date of its issue,” held not 
to exclude the defense of false warranties, where insured died before, and the action 
was brought after, the expiration of the two-year period, as the rights of the parties 
are fixed by insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from Municipal Court, Borough of Manhattan, Second District. 

Action by Bertha Markowitz against the Metropolitan Life Insurance Com- 
pany. From a judgment for plaintiff, after a trial by the court without a jury, 
defendant appeals. Reversed, and new trial ordered. 

Argued February term, 1924, before Guy, Burr, and Proskauer, JJ. 

Edward M. Grout & Paul Grout, of New York City, for appellant. 

William M. Silverman, of New York City, for respondent. 

ProsKAvUER, J. Defendant issued a policy insuring the life of Benni Mar- 
kowitz for the benefit of his wife, the plaintiff. False warranties and represen- 
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tations, sufficient to defeat the policy, are alleged to have been made by the insured. 
The policy provided that, except for non- payment of premiums, it “shall be incon- 
testable after two years from the date of its issue.’ The insured died before, and 
suit was brought after the expiration of the two years. There has been judg- 
ment for plaintiff on the ground that the incontestability clause is conclusive against 
defendant after two years, even though the insured had previously died. 

[1] This question seems never to have been squarely decided by the New 
York courts. The great weight of authority is against the plaintiff’s contention. 
Mutual Life Ins. Co. of New York v. Stevens (Minn.), 195 N. W. 913; Jefferson 
Standard Life Ins. Co. v. Smith, 157 Ark. 499, 248 S. W. 897; Jefferson Standard 
Life Ins. Co. v. McIntyre (D. C.), 285 Fed. 570. The reasoning of these cases 
is supported by the dissenting opinions in the Appellate Division in McCormack 

, Security Mut. Life Ins. Co., 161 App. Div. 33, 146 N. Y. Supp. 613, reversed 
in 220 N. Y. 447, 116 N. E. 74. The only cited authority —_— plaintiff is 
Monahan v. Metropolitan Life Ins. Co., 283 Ill. 136, 119 N. E. 68, L. R. Av 1918D, 
1196. 

[2] The rights of the parties under the policy are fixed by the death of the 
insured. The insurer cannot ordinarily after death of the insured sue in equity 
to rescind for fraud, because fraud may be asserted as a oa in the action 
on the policy. Globe Mut. Life Ins. Co. v. Reals, 79 N. 202, 205; Cable v. 
United States Life Ins. Co., 191 U. S. 288, 24 Sup. Ct. 74, 48 i Ed. 188; Biermann 
v. Guaranty Mut. Life Ins. Co., 142 Iowa, 341, 120 N. W. 963; 2 Black on Resci- 
sions, p. 1493. The beneficiary, by delaying suit beyond the two-year period, should 
not be allowed to deprive the insurer of a meritorious defense. 

The incontestability clause is intended to make certain to the insured that, after 
the insured has paid his third premium, his beneficiary will be cared for, and to 
impose on the insurer the correlative obligation, after receipt of three premiums, 
to pay the beneficiary at all events. Where the insured has died befor making 
these payments, the insurer should not be compelled to respect an engagement pro- 
cured from it by fraud. On a retrial the court should determine whether in fact 
material fraudulent misrepresentations or breaches of warranty existed. 


Judgment reversed, and new trial ordered, with $30 costs to the appellant to 
abide the event. All concur. 


MODERN WOODMEN OF AMERICA y. MICHELIN. (No. 12844.) 


(Supreme Court of Oklahoma. March 25, 1924.) 
225 Pacific Reporter, 163. 
(Syllabus by the Court.) 

5. INSURANCE—RULE THAT MAN PRESUMED DEAD AFTER SEVEN 
YEARS OF UNEXPLAINED ABSENCE CANNOT BE CHANGED BY 
CONTRACT; RULE THAT MAN PRESUMED DEAD AFTER SEVEN 
YEARS OF UNEXPLAINED ABSENCE CANNOT BE ABROGATED 
BY LIFE POLICY OR BY-LAWS. 

That under certain circumstances a man is presumed to be dead after seven 
years’ absence is a well-recognized rule of evidence in force in this state. It can- 
not be abrogated by contract. The provision in the policy of life insurance or in 
the by-laws of the corporation that said rule shall not be applicable or available in 
proof of death of the insured as a basis for recovery under said policy is con- 
trary to public policy and void. 

(For other cases, see Insurance, Dec. Dig. § 718.) 

6. INSURANCE—BY-LAW OF INSURER CHANGING RULE OF PRE- 
SUMPTION OF DEATH FROM SEVEN YEARS’ ABSENCE HELD 
VOID. 

In this case the insurer issued and delivered its benefit certificate to the in- 
sured and thereafter adopted a by-law which, according to the terms of the policy, 
was binding upon the insured, and reads as follows: 

“The disappearance of long-continued absence of any member unheard of shall 
not be regarded as evidence of death or give any right to recover on any benefit 
certificate heretofore or hereafter issued by the society until the full term of the 
member’s expectancy of life, according to the National Fraternal Congress Table 
of Mortality, has expired within the life of the benefit certificate in question, and 
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this law shall be in full force and effect, any statute of any state or country or 
rule of common law of any state or country to the contrary notwithstanding.” 

We hold that such by-law is contrary to public policy and absolutely void. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

Appeal from District Court, Tulsa County; Albert C. Hunt, Judge. 

Action by Marie L. Michelin against the Modern Woodmen of America. From 
a judgment for plaintiff, defendant appeals. Affirmed. 

Truman Plantz, of Warsaw, Ill.; Geo. G. Perrin, of Rock Island, Ill., and 
Geo. L. Bowman, of Kingfisher, for plaintiff in error. 

_ Poe & Lundy, J. E. Curran, and R. E. Morgan, all of Tulsa, for defendant 
in error. 

Lypick, J. On January 29, 1903, the Modern Woodmen of America, as insurer, 
issued, and on February 5, 1903, delivered, to Solomon E. J. Michelin, as insured, 
its benefit certificate, by the terms of which it promised to pay the insured’s mother, 
Marie L. Michelin, as beneficiary upon the death of the insured, the sum of $1,000. 
Alleging the death of the insured, the beneficiary brought this suit in the district 
court of Tulsa county against the insurer and sought and obtained judgment 
thereon. The insurer brings the case here on appeal. The plaintiff in her peti- 
tion alleged that the insured had been absent and missing for a period of seven 
years, and that by diligent search and inquiry she was unable to learn of his being 
alive during that seven-year period, and for said reasons she therefore alleged 
that the insured was dead. Under a general denial contained in its answer, the 
company urged that the insured was seen alive during that seven-year period of 
time. The insurer denied that plaintiff had made inquiry concerning the insured 
sufficient to satisfy the rule of evidence on which the plaintiff relied in support 
of such proof of insured’s death. Distinctly separate from this defense, the com- 
pany pleaded that this rule of evidence had been abrogated in this case by a by-law 
of its own making, wherein it is recited: 

“The disappearance or long-continued absence of any member unheard of shall 
not be regarded as evidence of death or give any right to recover on any benefit 
certificate heretofore or hereafter issued by the society until the full term of the 
member’s expectancy of life, according to the National Fraternal Congress Table 
of Mortality, has expired within the life of the benefit certificate in question, and 
this law shall be in full force and effect, any statute of any state or country or 
rule of common law of any state or country to the contrary notwithstanding.” 

This by-law was adopted by the company long after this benefit certificate 
was issued, but in the lengthy printed benefit certificate it is provided that the 
insured shall be bound by by-laws thereafter adopted. 

For a further defense the company pleaded that the benefit certificate was 
executed and delivered in Kansas, and .was therefore a Kansas contract, to the 
interpretation and enforcement of which must be applied the laws of the state of 
Kansas, under which, so the company pleaded, the action was barred by the stat- 
ute of limitations at the time it was instituted. This defense was later abandoned. 

The material facts in support of the plaintiff’s allegation of the insured’s 
absence for seven years and of the inquiry which was made concerning him are 
about as follows, to wit: 

Marie L. Michelin and her husband, the parents of the insured, lived for 23 
years at Madison, Kan., and on November 24, 1907, the family moved to Grannis, 
Ark., and established a home. The family then consisted of the parents, and 
the insured, and of one brother and one sister. In August, 1909, the insured was 
25 years of age, unmarried, and living with his parents at the family home. He 
had then held the benefit certificate sued on in this case for nearly seven years, 
and same was in full force and effect. He left home without declaring just where 
he was going. He was a carpenter by trade and had spent a part of his time in 
the organization of lodges for the Woodmen of the World. In January, 1910, 
his father received a postal card from the insured, on which the insured had 
written these words: “Jan. 10, 1910. Will write soon, all O. K. Sol.” The postal 
card was mailed in the republic of Mexico. A photographic copy of same is set 
out in the record, but we are unable to learn therefrom the post office in the 
republic of Mexico where the same was mailed. On the back of the card appears 
a picture of a public building, designated as being Juarez. The card was addressed 
to the insured’s father and received by him shortly after its date. A young 
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lady in the little town of Grannis received a card on which was written the same 
word, mailed at the same time as the other card. The insured was engaged to 
marry this young lady when he went away, but, on account of her youthfulness, 
he agreed he would return in two years and marry her. 

The following December the father died and a few months later the daughter 
died, leaving and surviving at the home in Grannis only the mother and the other 
son. Except for a short time spent in Boynton, Okla., the family and its survivors 
continued to live in Grannis, Ark., until 1920, when the widow and the remaining 
son moved to Ardmore. The town of Grannis is a small village of 200 or 300 
inhabitants, and the family was well acquainted: and well known throughout the 
neighborhood. Receiving no further word from the son after the receipt of the 
postal card referred to, the mother began making inquiry when the father died, 
in an effort to locate this son. She wrote a friend of her son at Kansas City, Mo., 
with whom her son had been corresponding when he went away, but he had no 
word from the insured. She made inquiry from the young lady to whom the 
insured was engaged. The other son consulted a clairvoyant, who told him the 
insured was located in Bismarck, N. D. She made it known throughout the 
neighborhood that she was endeavoring to locate the son. Apparently believing 
that the fraternal love existing between the members of the Modern Woodmen of 
America would impel the company’s head officers to aid the widowed mother in 
search for this missing or deceased brother in the order, she called upon the local 
clerk of the order at their former home in Madison, Kan., where the benefit cer- 
tificate was issued, but he had no information concerning the son. This clerk 
referred the mother to the head clerk of the order at Rock Island, Ill, but he too 
refused to aid her in the search, but referred her to the general attorney of the 
order, who also declined to extend his aid. These officers were informed of the 
existence of the benefit certificate and the result of the mother’s investigation and 
the facts generally. The investigation by the family continued, and the mother 
testified : 

“Well, I wrote to Kansas City, and of course inquired from everyone whom 
I thought would know anything about him at the time of his father’s death.” 

The other son, brother of the insured, testified and closely corroborated the 
mother’s story, and, among other things, said: 

“Well, I have tried every way in the world that I could, just as far as writ- 
ing is concerned. We have never advertised in any way in the world, except mama 
—she wrote every place she figured there was a chance to find somebody knowing 
something about him.” 

The family relations with insured had always been friendly, and, except for 
a few months, the insured had lived at home with the mother until the time when 
he left home as stated. Neither the mother nor the son had ever heard that 
anyone claimed to have seen the insured during that seven-year period of time, 
except that, after this suit was instituted, this remaining son heard of assertions 
made to that effect by the two witnesses whom the company produced at the trial. 
The mother and son testified that insured had never had any difficulty or trouble, 
except that three years before he left home, he was arrested before a justice of 
the peace for running a fortune wheel at a picnic, but the case had been dismissed 
long before the insured went away. 

The company produced two witnesses from Grannis, Ark., who testified that 
they had seen the insured on the train near Grannis in the spring of 1914. Some 
very indefinite evidence was produced tending to show that at some uncertain 
time before the insured went away he was threatened with some trouble about a 
$5 check he had given when he had only $4.50 in the bank, and a little trouble 
was threatened about not paying for a watch he had bought, but which bill the 
mother gaid he did pay. We have carefully read all the testimony of these two 
witnesset, who claimed they had seen the insured in 1914, and we have given 
particular attention to the pages of a diary which one of them produced in evi- 
dence, where it is noted that he had seen the insured on a certain date. Appar- 
ently the jury declined to believe these witnesses. 

The company complains here because of the admitted failure of the mother 
in three respects, to wit: 

“First. That she did not inquire concerning her son in the republic of Mex- 
ico, from which place the postal card was mailed. 





46 Insurance Law Journal, Vol. 63. [July, 1924 


“Second. She did not advertise in the press. 

“Third. She did not notify the police authorities.” 

The assignments of error here presented may be determined by proper dis- 
position of the following propositions: 

First. Does the evidence show that sufficient search was made for the insured 
to establish his death under the rule relating to seven years’ absence. 

Second. Is the company’s by-law abrogating the application of this rule of 
evidence relating to the effect of seven years’ absence a valid by-law and this rule 
of evidence therefore inapplicable to this case? 

Addressing ourselves to the first proposition, we desire to determine the exact 
provisions of this particular rule of evidence. In Jones on Evidence, vol. 1, p. 302, 
par. 57, it is said: 

“Presumptions of Death After Seven Years’ Absence—Origin of Presumption.— 
* * * Like all other rules, it took its shape from necessity—the necessity of settling 
property rights and very often status. As the courts had to resort to the presump- 
tion of the continuance of life, in the absence of direct proof of life or death, 
in order to settle important rights which were often involved, it became equally 
necessary to adopt some counter presumption in classes of cases where the death 
of the person would in the ordinary course of events seem more probable than 
the continuance of life. Accordingly, in analogy to certair Fnelish statutes, the 
courts adopted the rule that, ‘a person, shown not to have been heara of for seven 
years by those (if any) who, if he had been alive, would naturally have heard 
of him, is presumed to be dead, unless the circumstances of the case are such as 
to account for his not being heard of without assuming his death.’ Thayer, in 
his usual thorough way, gives an interesting and instructive account of the pre- 
sumption, and fixes its application in its present form as of 1805, and that it 
appeared for the first time in the text-books in 1815 and was speedily followed 
by other eminent writers, ending in 1876 with Stephen. ‘Here, then,’ says Thayer, 
‘in seventy years we find the rule about a seven years’ basence (1) coming into 
existence in the form of a judicial declaration about what may or may not fairly 
be inferred by a jury in the exercise of their logical faculty; the particular 
period being fixed by reference to two legislative determinations, in specific cases 
of a like question; (2) passing into the form of an affirmative rule of law requir- 
ing that death be assumed under the given circumstances. This is a process of 
judicial legislation, advancing from what is a mere recognition of a legitimate step 
in legal reasoning to a declaration of the legal effects of certain facts.’ 

“Same—American Development of the Presumption—lIn this country the rule 
has generally been applied only to those who were absentees from their home; and 
it is thus stated in a Massachusetts case: ‘If a man leaves his home and goes into 
parts unknown and remains unheard from for the space of seven years, the law 
authorizes, to those that remain, the presumption of fact that he is dead; but it 
does not authorize him to presume, therefore, that any one of those remaining in 
the place which he left has died.’ It is not necessary, in order to raise this presump- 
tion, that the removal should be beyond the seas or even to a distant state; but if 
one removes from his state to a fixed place of residence in another state, the fact 
that he has remained unheard of in the former state does not alone authorize the 
presumption. It need hardly be added that this is not a conclusive presumption. 
It is one of fact and is subject to be controlled by the facts of the case. It is 
one which varies in weight according to the circumstances. The presumption under 
discussion is an arbitrary one, rendered necessary on grounds of public policy in 
order that rights depending on the life or death of persons long absent and unheard 
of might be settled by some certain rule. It is not enough to raise the presumption 
that the person has not been heard from for seven years. It is not only necessary 
to show this, but also to show his absence from home and that inquiry has been 
made at the place of residence of such person abroad, if he had any known fixed 
residence. And this is so even though such residence is beyond the seas; but no 
inquiry need be made at places merely visited.” 

The Supreme Court of Iowa, in the case of Haines v. Modern Woodmen of 
America, 189 Iowa, 651, 178 N. W. 1010, said: 

“It is first argued for the appellant that the presumption of death from disap- 
pearance and continued absence of seven years does not arise, unless it be further 
shown that the missing person had been diligently sought and inquired after without 
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avail, and that there is in this case a failure of such proof. There is considerable 
variance in the view of the courts upon this feature of the rule. By some the 
idea expressed by appellant’s counsel is approved, and the party relying upon the 
presumption must show a high degree of diligence in making inquiry and search. 
By others it is distinctly held that proof of disappearance and continued unexplained 
absence for seven years, without being heard from by those with whom, in the 
natural course of things, the person would be likely to communicate, is all that is 
necessary, and that the presumption is not rebutted or overcome by a failure to 
show specific acts of search or inquiry. Miller v. Sovereign Camp. 140 Wis. 505, 
122 N. W. 1126, 28 L. R. A. (N. S.) 178, 133 Am. St. Rep. 1095; Page v. Wood- 
man, 162 Wis. 259, 156 N. W. 187, L. R. A. 1916F, 438, Ann. Cas. 1918D, 756. 

“In none of our cases have we gone to either extreme. We have said that 
‘when (the absence) is shown to have continued for seven years, * * .* wunaccom- 
panied by circumstances which reasonably account for his disappearance on a 
theory not involving his death, it becomes sufficiently strong to cast the burden of 
rebutting it upon the party asserting a continuance of life. * * * Slight evidence 
may sometimes be sufficient to rebut the presumption of death; but ordinarily it is 
a question for the triers of fact to determine whether the presumption shall prevail. 
In short, the circumstances both for and against the theory of death are to be taken 
into consideration, and therefrom the truth arrived at as nearly as may be possible 
under the established rules of law governing the adjudication of disputed facts.’ 
Magness v. Woodmen, 146 Iowa, 5, 123 N. W. 171. 

“Such is also the effect of our recent decision in Richey v. Woodman, 184 Iowa, 
10, 168 N. W. 276, L. R. A. 1918F, 1116. And see Kennedy v. Woodmen, 243 III. 
560, 90 N. E. 1084, 28 L. R. A. (N. S.) 181.” 

In the case of Modern Woodmen of America v. Ghormley, 41 Okl. 532, 139 Pac. 
306, L. R. A. 1915B, 728, Ann. Cas. 1915C, 1063, this court had before it a dif- 
ferent phase of the same subject-matter. There the question was whether there 
was still living a certain brother of the insured; it being admitted that the insured 
was dead. The insured and his younger brother, when boys, were living in Ken- 
tucky, ‘when the insured went away to Texas and afterwards died. The interested 
parties in their efforts to prove that the younger brother, who had been left in 
Kentucky should be presumed to be dead, attempted to invoke the rule which we 
are discussing, but same was not applicable thereto. This court quoted from 
Chamberlayne’s Modern Law of Evidence, § 1096, as follows: 

“The presumption of death being based upon an inference of fact that the 
persons will naturally communicate with their homes, it may be premised that in 
certain contingencies, where these facts are not shown to exist, the rule of law 
does not come into operation; for example, it is of no special significance that one 
who has left home, and is of parts unknown, has failed to hear from or about 
those whom he has left there.” 

The rule we here consider was inapplicable to that case, but this court, rather 
in the nature of dictum, said in sections 2 and 3 of the syllabus: 

“In order that the presumption that a person once shown to have been alive 
continues to live may be overcome by the presumption of death, arising from seven 
years’ unexplained absence from home or place of residence, there must be a lack 
of information concerning the absentee on the part of those likely to hear from 
him, after diligent inquiry. 

“The inquiry should extend to all those places where information is likely to 
be obtained, and to all those persons who in the ordinary course of events would be 
likely to receive tidings if the party were alive, whether members of his family 
or not; and, in general, the inquiry should exhaust all patent sources of information, 
and all others which the circumstances of the case suggest.” 

It is argued that this rule was adopted in the early days when travel was 
dangerous and means of communication most primitive, and that the rule has no 
place under modern conditions. The existence of the rule is admitted, and we 
are without right to repeal it. These suggestions are without argumentative force 
here, because the missing man was last located in the republic of Mexico, on the 
eve of a revolution that spread over its domain famine, disease, and death. 

Authorities are numerous and conflicting. We approve the rules laid down 
in the text and decisions of the Supreme Court of Iowa. In our opinion, the 
party upon whom devolves the duty to make inquiry concerning the missing one 
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is required to make only such search and inquiry at such places and sources of 
information and from such persons as a reasonably prudent persoft’ under the 
same or similar circumstances would deem to be sufficient under the terms of 
the rule as stated. Under proper instructions, the sufficiency of the search and 
inquiry is one for the jury, upon consideration of the evidence, and the jury’s 
determination that same was sufficient will not be disturbed by this court on appeal, 
unless, from an examination and consideration of all the evidence in the record, we 
can say, as a matter of law, that the minds of all reasonable men should concur 
in holding same insufficient under the rule announced. 

[1] Upon this point the court gave an instruction which we think states 
the law ably and well. Same reads as follows: 

“You are instructed, gentlemen of the jury, that it is a rule of common law 
that a person shown not to have been heard of for seven years by those, if any, 
who, if he had been living would naturally have heard of him, is presumed to be 
dead, unless the circumstances of the case are such as to account for his not being 
heard of without assuming his death; and in this connection you are instructed 
that there must also be evidence of diligent inquiry at the place of the person’s 
last residence in this country and among his relatives and any others who would 
probably have heard of him if living; and, if you find from the evidence in this 
case that the plaintiff has made diligent inquiry in an effort to locate Solomon E. J. 
Michelin, and further find that he had not been heard of within seven years from 
January 10, 1910, and prior to the filing of this petition herein, then and in that 
event your verdict should be for the plaintiff for the amount sued for.” 

Measured by this rule, is the evidence in the case sufficient to support a verdict 
of the jury? The Supreme Court of Illinois, in the case of Kennedy v. Modern 
Woodmen of America, 243 Ill. 560, 90 N. E. 1084, 28 L. R. A. (N. S.) 181, said, 
in section 4 of the syllabus: 

“A jury need not accept the testimony of a witness -merely because there is 
no direct testimony contradicting it, where it contains such inherent improbabilities 
as satisfies them of its falsity.” 

That was a case involving the same rule of evidence here being considered, and 
the testimony which the jury had evidently rejected was very similar to the testi- 
mony of the two witnesses produced by the company in this case, in which they 
testified they had seen the insured alive during the seven-year period. We believe 
that under this rule the jury was within its legal right in rejecting the testimony 
of the witness who claimed to have seen the insured alive during the seven-year period. 

[2] Should the mother have made more diligent search for her son? The 
result in this case is only mercenary, and it is worth the same number of dollars to 
the company as to the plaintiff that the insured be located. With knowledge of 
all facts which the mother had, and knowing this suit was to be filed, the company 
refused to make search. In its reply brief, and as reason for not making search, 
the company says: 

“We have located the insured in numerous cases such as this, but can no longer 
attempt to do so, and did not make such attempt in this case, because the cost 
is prohibitive when intrusted to agencies which specialize in such work.” 

Perhaps the jury believed the company’s reason for not extending the search 
was good, and believed it was equally good for the mother’s failure so to do. She 
might have written a letter to Juarez, in the republic of Mexico, from whence 
her son’s postal card came, and so the company might have done. It does not 
appear that the son had even intended to make that place a domicile or that he 
did so. From the evidence we can say no more than that he incidentally stopped 
there for a day in his travels. Under the rule laid down by Jones on Evidence, 
heretofore quoted, she was under no obligation, as a matter of law, to address him 
there, and the company having an equal financial interest in his discovery apparently 
thought it not necessary to address an inquiry to that revolutionary and war-ridden 
community. The mother did not notify the police authorities. Why should she 
have done so? He was not wanted by them, and they were under no duty at their 
own expense to endeavor to locate this.son in a foreign country or elsewhere. The 
company argues in its brief that much expense in such case is ill-advised. The 
jury perhaps thought that under the rule requiring diligent search, the taking of 
this step was not necessary. It is true that the company is under no legal obligation 
to make any inquiry or search for this son, and the sole duty in that respect was 
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upon the mother. Being equally interested in the discovery of the son, and 
knowing all the facts, the company’s failure to do any of these three additional 
things, which they suggested the mother should have done, at least tends to detract 
from the appearance of good faith on the part of the company in complaining 
that the mother did not do so. The company presents a battle front more technical 
than substantial. 

[3] This court has sometimes said that on appeal it will not disturb the verdict 
of the jury, if there is any evidence tending to support the verdict, but that expres- 
sion must not be given too liberal, technical, and strict an interpretation, else it may 
be given a construction that will be an erroneous statement of the law. In order 
for the verdict of a jury to stand, there must be in the record such competent 
evidence that, if uncontradicted and unimpeached, will constitute prima facie proof 
of every fact, essential as a matter of law to the establishment of the cause of action 
or defense upon which the verdict is based. 

Under the rules herein announced concerning the presumption of death and 
the sufficiency of the evidence, we are of the opinion that the evidence in this case 
is sufficient to support a verdict of the jury to the effect that the insured was dead 
prior to the time of making the proofs of death and the institution of this suit. 

[4] It remains for us to determine the validity of the company’s by-law abro- 
gating the rule as to the presumption of death. Apparently such abrogation of this 
rule by contract is a very modern invention, but authorities are not wanting as to 
the validity thereof. Two lines of decisions by courts of last resort are in direct 
conflict on the point. Perhaps the leading case to the effect that such by-law is valid 
is the recent decision of the Supreme Court of Illinois in the case of Steen v. 
Modern Woodmen of America, 296 Ill. 104, 129 N. E. 546, 17 A. L. R. 406, and 
there we find collected all authorities in support of that position. The Supreme 
Court of Kansas has held to the contrary in the recent case of Hannon v. Grand 
Lodge of A. O. U.. W., 99 Kan. 734, 163 Pac. 169, L. R. A. 1917C, 1029, and 
therein is collected a considerable number of authorities in support of the rule 
announced. The Kansas court quotes with approval from Utter v. Ins. Company, 
65 Mich. 545, 32 N. W. 812, 8 Am. St. Rep. 913, in relation to a rule applicable 
generally to contracts seeking to abrogate recognized rules of evidence or to 
establish new ones, as follows: 

“Courts will not permit the course of justice, upon trials before them, to be 
stipulated or contracted in such manner as to defeat the ends to be subserved by 
such trials. The parties to the contract cannot agree to oust the courts of juris- 
diction over such contract. The operation of this clause, requiring direct and posi- 
tive proof, in many cases would, in effect, preclude the court from jurisdiction and 
bar a recovery. If they can make this agreement, they can also stipulate that 
the evidence must come from certain persons, or make any agreement they see 
fit, controlling and directing the course of proceeding upon the trial. They may 
contract in relation to a condition precedent before bringing suit, or in relation 
to anything going to the remedy, but not to the right of recovery itself.” 

The Supreme Court of Kansas, in the body of its opinion, said: 

“The application for membership contained an agreement to comply with all 
laws, rules, and regulations thereafter enacted by the order. The power of the 
association to make the by-law in question binding upon one who was already 
a member depends upon whether or not it was reasonable as applied to him. Uhul 
v. Life Association, 97 Kan. 422, 155 Pac. 926. If it were to be given effect in 
the trial of an action brought upon the beneficiary certificate previously issued to 
such a member, it would amount to a declaration of a rule of evidence to be applied 
by the court to the determination of a question of fact—a regulation of the amount 
and character of evidence by which such fact might be determined. It is one of 
the functions of a court, where the rights of the parties to a controversy turn 
upon a disputed matter of fact, to investigate and decide, for the purpose of that 
case, the question at issue. Its decision may be mistaken, but it is binding on the 
parties to the litigation because it is necessary that some final settlement of the 
disagreement should be had. That the probability of correctness may be increased, 
rules of evidence which experience is thought to have shown to be salutary have 
been established. One of them is that the unexplained absence of a person for a 
period of seven years, during which time he has not been heard from, although 
inquiries concerning him have been diligently prosecuted, is sufficient to raise a 
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presumption of death. The courts do not assume to say that mere absence or 
disappearance shall ever be given the effect of death, but that disappearance and 
absence for a fixed period, accompanied by certain other circumstances, may 
constitute prima facie evidence that death has actually taken place. For the fra- 
ternal association to require a court to disregard that rule in an action where one 
of the issues is whether a member, to whom it had issued a certificate payable at 
his death, is living or dead, would be substantially to impose upon that tribunal 
a new method of procedure, much as though it were to direct that death was not 
to be regarded as having taken place unless it should be proved beyond a reasonable 
doubt, or by the testimony of witnesses who saw the corpse and identified it from 
personal acquaintance with the member. We think such a regulation, as applied 
to existing certificates, is unreasonable, and therefore transcends the power of the 
association. 

“The rule as to the circumstances under which unexplained absence shall be 
deemed to raise a presumption of death is so well settled in this state as to have 
acquired substantially the force of a statute. It has been declared and applied 
by the courts and acquiesced in by the Legislature. Where the rule has been 
confirmed by statute, by-laws similar to that here involved have been held inopera- 
tive as to certificates already in existence (Samberg v. K. O. T. M. M., 158 Mich, 
568, 123. N. W. 25, 133 Am. St. Rep. 396; Sovereign Camp of Woodmen of the 
World v. Robinson [Tex. Civ. App.] 187 S. W. 215), and even as to those there- 
after issued (Supreme Ruling of Fraternal Mystic Circle v. Hoskins [Tex. Civ. 
App.] 171 S. W. 812; Utter v. Insurance Co., 65 Mich. 545, 554, 32 N. W. 812, 816, 
8 Am. St. Rep. 913).” 

[5] By the provisions of the by-law in question, it is provided that death 
may be presumed in this case, after the expiration of “the full terms of a member’s 
expectancy of life according to the National Fraternal Congress Table of Mortality.” 
The Supreme Court of Illinois argues that such a provision is not contrary to 
public policy, because it says: 

“We do not see how it can reasonably be said that a rule of evidence based 
upon human experience, rather than upon necessity and convenience, is contrary 
to public policy.” 

The fallacy of this line of reasoning is easily apparent. This table of mortality 
is made by a computation of the average length of life of all the millions of men 
who have been insured by companies furnishing the data. It is not based upon 
the length of lives of men who, like the insured here, left home and were missing 
for seven years or more, but it is based upon the length of the lives of men, all 
but a very small per cent. of whom stayed at home. It would be impossible, of 
course, to know the average length of life of those insured who were missing for 
seven years, but if same could be prepared, it would more than likely show that 
these missing men, disappearing under circumstances satisfying this rule, live an 
average of much less than seven years after their disappearance. A table of mor- 
tality based on the experience of those lost and missing men and no other kind of 
a mortality table would fit the reasoning of the Supreme Court of Illinois. The 
rule we follow permits the company to charge and collect its annual dues on 
insurance for a period of seven years after the insured’s disappearance. If the 
facts in all such cases could be known, it is more than likely that this rule brings 
more money into the coffers of the insurance companies than it would receive if 
in all cases the time of actual death could be definitely determined. 

[6] If a rule of evidence can be abrogated like this, how long will it be before 
the procedure in all the courts of the land will be controlled by contracts regulating 
the method of procedure and the competency of testimony and of witnesses and 
the sufficiency of proof. Why this by-law, if valid, effectively repeals any statute 
contrary to its provisions. This company has made a little Legislature of itself, 
and would now perform the judicial functions of this court in controlling through 
this by-law how we shall determine the existence of a disputed fact. This course 
must be stopped at the threshold, or course of justice will become lifeless and 
inanimate machines, mechanically operated by contracts often unfairly depriving 
an unsuspecting party of statutory rights, which he did not intend to surrender. 
So we say, because we know that a contract of life insurance usually contains 
but a few lines of bold type, by which the company promises to pay, and hundreds 
of lines of small type reciting conditions where it will not pay. In addition thereto, 
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it often undertakes to provide by-laws which it amends from time to time providing 
other conditions where it will not pay. In the enforcement of valid provisions of 
life insurance policies, the courts, for sound and well-known reasons, must con- 
clusively and yet arbitrarily assume that the insured read and understood the contract 
and acquired a copy of the company’s by-laws as amended from time to time and 
read and understood them. This the court must hold for well-known reasons of 
public policy, and yet we know such presumption is usually an absurd fiction. 
Few read more than the lines promising to pay; fewer yet understand the full 
significance of the remainder of the provisions of the policy when they have read 
the same, and none inexperiencetl in the business, would think to examine the 
lengthy policy and by-laws of the company to learn whether it effectively repealed 
the acts of the state Legislature and deprived the courts of their inherent power 
to determine the existence of disputed facts. To confer upon an insurance company 
these rights is contrary to the very traditions of our government, and must not 
be permitted in manner attemptéd here where the circumstances are such that the 
insured will seldom know that he is surrendering such valuable rights given him 
by law. The demands of public policy are the sole reasons for the establishment 
of this rule. It is not only enforced generally in this state by virtue of the common 
law adopted by our statutes, but it is specifically enacted into the statutes of the 
state in relation to the subject of escheat. See section 11320, Compiled Oklahoma 
Statutes 1921. The Illinois court in its decision, supra, said: 

“That the public policy of a state or of a nation is to be found in its Constitu- 
tion and its statutes.” 

It is inconceivable in our opinion to say that a by-law is not contrary to public 
policy when its very purpose is to abrogate a rule of evidence established for no 
purpose other than to serve public policy. Its sole purpose is to abrogate a declared 
public policy. In its brief, the company argues that this by-law should be inter- 
preted according to the holding of the Supreme Court of Illinois, urging as a special 
reason that it is chartered there; yet in its answer it pleads that its contract was 
executed in Kansas and asks that the Kansas law be applied to the defense which 
it originally urged but since abandoned, and based on the statute of limitation. 
That the separable parts of one single indivisible contract should be parceled 
out for interpretation among the laws of several states in order to reach con- 
clusions favorable to the party who wrote the contract is novel, but we are unable 
to find authorities justifying us to so do. The company ought not to complain 
that we here adopt the interpretation of the law concerning its by-law, as made 
by the Supreme Court of Kansas, because it was there the contract was executed 
and delivered to the insured. In the case at bar, the by-law in question was 
adopted by the company after the insured received his benefit certificate, and 
therefore comes clearly within the Kansas decision. As the Kansas law on that 
point is not pleaded in this case, the decision of the Supreme Court of that state 
is not absolutely controlling, but we follow it here because we approve the reasoning 
as therein announced. We hold this by-law is absolutely void, regardless of whether 
it was adopted before or after the issuance of the benefit certificate. 

Finding no error in the record, the judgment of the lower court is affirmed. 

Johnson, C. J., and Nicholson, Harrison, Mason, and Warren, JJ., concur. 
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JEFFERSON STANDARD LIFE INS. CO. v. BAKER er ar. (No. 9039.) 


(Court of Civil Appeals of Texas. Dallas. March 1, 1924. Rehearing Denied 
March 29, 1924.) 


260 Southwestern Reporter, 223. 


1, INSURANCE—AS TO AMBIGUOUS POLICY, VIEW SUSTAINING 

CONTRACT SHOULD BE ADOPTED. 

If policies contain inconsistent provisions or are so framed as to be fairly open 
to construction, that view should be adopted, if possible, which will sustain rather 
than forfeit the contract. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—CONDITIONAL RECEIPT ISSUED BY INSURER PRIOR 
TO DELIVERY OF POLICY BUT NOT INCORPORATED THEREIN 
HELD NOT PART OF POLICY. 

Where a conditional receipt issued by insurer prior to delivery of policy was 
not incorporated in the policy so as to become a part of it, it could not be construed 
in connection with the policy, in view of Vernon’s Sayles’ Ann, Civ. St. 1914, art. 
4953, and a policy provision that the policy and attached papers constituted the 
entire contract. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 


3. INSURANCE—ANNIVERSARY DATE OF CONTRACT OF INSURANCE 
HELD DATE OF DELIVERY, AS RESPECTS BEGINNING OF 30 DAYS’ 
GRACE PERIOD; “ANNIVERSARY HEREOF”; “FROM NOW”; “FROM 
HENCEFORTH”; “ANNIVERSARY.” 


Where a policy did not by its terms become effective untl approved by the final 
medical examination of insurer’s medical director at its home office, and delivered 
to and received by the insured during his lifetime in good health, the “anniversary” 
of the policy was on the date of its delivery as respects computation of 30 days 
of grace period; the words “anniversary hereof” meaning “annually from now” 
or “annually from henceforth,” and “from now” or “from henceforth” referring, 
not to a time prior to the birth of the instrument, but to the time from its delivery, 
or at least from a date not before the time it came into existence. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 


Appeal from District Court, Grayson County; Silas Hare, Judge. 

Action by Fannie Lee Baker and others against the Jefferson Standard, Life 
Insurance Company. Judgment for plaintiffs, and defendant appeals. rmed. 

Head, Dillard, Smith, Maxey & Head, of Sherman, for appellant. 

Webb & Webb, of Sherman, for appellees. 

VauGHAN, J. This was an action on a life insurance policy. The application 
was made on the 15th day of September, 1920, at Gunter, Grayson County, Tex., 
by Thee Zack Baker, through C. E. Brown, agent of appellant, for insurance on 
his life in the sum of $2,500 for the benefit of his mother, Fannie Lee Baker, and 
paid thereon the sum of $73 as the first annual premium in the event his application 
should be accepted and policy issued. The principal and home office of appellant 
was at Greensboro, N. C., Thee Zack Baker was examined at Gunter, Tex., by one 
of appellant’s field physicians. The report of said examination was turned over 
to the said C. E. Brown, and by him mailed, together with said application, on the 
16th day of September, 1920, or some day thereafter, to the home office of appel- 
lant. Some time thereafter, and prior to the 2nd day of October, 1920, appellant’s 
medical board, at its home office, examined said report and approved the same 
for insurance. Between the date of September 23 and October 2, 1920, appellant 
made out the policy of insurance sued on, and forwarded it to the said agent Brown 
at Gunter, Tex., and was received by him on the 2nd: day of October, 1920, and on 
that day handed to the said Thee Zack Baker, who returned the policy to the said 
Brown at once, requesting him to place it in the bank at Gunter, where it was found 
after \his death. No second annual premium was paid. Thee Zack Baker died on 
the 19th day of October, 1921. 

The policy sued on contained photographic copies of said application and 
medical report. The application contained the following: 

“That the company shall incur no liability under this application (unless properly 
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executed conditional receipt bearing the same number as this application has been 
delivered to me, and then only subject to its provisions), unless and until (a) it 
has been received and approved; (b) the policy issued and actually delivered; 
(c) the premium has been actually paid to and accepted by the company or its 
authorized agent, all during my lifetime and while I am in good health.” 

The policy contained the following: 


“This policy and the application therefor, or parts 1 and 2, copies of which 
are attached hereto, constitute the entire contract, and no statement shall void any 
payment under this policy or be used in defense of any claim hereunder unless it is 
contained in one of these instruments.” 


The latter clause meant the policy application and medical examination and 
photographic copies as attached to and made a part of said policy and so designated 
as parts 1 and 2. The first clause above set out was the part No. 1 referred to 
in the last clause set out. No such executed conditional receipt bearing the same 
number as the said application was attached to and made a part of the policy or 
6f parts 1 and 2 of the attached copy of said application. Further, no such condi- 
tional receipt or copy of same was attached to or made a part of the policy issued. 


Appellees allege that the policy contract was not binding upon appellant, and 
was not in fact executed until the said application was received and approved, which 
was on or after the 23rd day of September, and prior to the 2nd day of October, 
1920, and not until the policy was issued and actually delivered to the said Thee 
Zack Baker on the 2nd day of October, 1920, and that the anniversary of the policy 
was on the date of the delivery of same, to wit, October 2, 1920; and, in the alter- 
native, if mistaken in this date, then a date previous thereto and not before the 
23rd day of September, 1920, the earliest date on which the policy could possibly 
have been issued. And, further, that Thee Zack Baker paid the first premium of 
$73 before the policy was delivered to him, and that according to its provisions a 
second annual premium was not due until 30 days after the anniversary of the 
policy, which was the 2nd day of October, 1920, or at some prior date not earlier 
than the 23rd day of September, 1920; that 30 days after the anniversary of the 
‘policy was the 2nd day of November, 1921; and that according to the terms of the 
policy appellant insured the life of Thee Zack Baker for 1 full year and 30 days 
thereafter, which expired not earlier than the 23rd day of October, 1921, and that 
on the 19th day of October, 1921, while said policy was in full force and effect, 
Thee Zack Baker died. 


It is the contention of appellant that because the date of the application for 
the policy was the 15th day of September, 1920, the date the policy bore, and 
which was accepted and retained by Thee Zack Baker until his death, there being 
no proof of any fraud or mistake as to the date of the policy, the 15th day of 
September. was the anniversary of the policy, therefore the second premium fell 
due on the 15th day of October, 1921, and, as the premium was not then paid, and 
never was paid, the policy forthwith lapsed. 


This involves the only questions necessary to be discussed in order to dispose 
of this appeal, to wit, were appellees estopped to question the date borne by the 
policy of insurance, September 15th, 1920, as the true date because same was 
received with that date by Thee Zack Baker and retained by him until his death 
without objection being made thereto? Did the word “anniversary” as used in 
said policy, viz., “and of the payment of a like sum each year on each anniversary 
hereof until twenty full years have been paid,” have reference to and mean the 
date borne by said policy, to wit, the 15th day of September, or to the recurrence 
of the date on which said policy took effect through the issuance and delivery 
of same to Thee Zack Baker during his lifetime and while in good health? 


{1] To sustain appellant’s contention on either of said questions would be to 
defeat appellees’ cause of action purely on the ground of forfeiture, which is by 
no means looked upon with favor by the courts. The rule being that “if policies 
of insurance contain inconsistent provisions or are so framed as to be fairly open 
to construction, that view should be adopted, if possible, which will sustain, rather 
than forfeit, the contract.” Prudential Ins. Co. of Am. v. Stewart, 237 Fed. 70, 
150 C. C. A. 272, 6 A. L. R. 766; McMasters v. N. Y. Life Ins. Co., 183 U. S. 25, 
22 Sup. Ct. 10, 46 L. Ed. 64. 
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= _ Supreme Court in the case of U. S. v. Le Baron, 19 How. 73, 15 L. Ed. 
, said: 

“It was resolved, that ‘from henceforth’ should be counted from the day of 
delivery of the indentures, and not from the day of their date; for the words of an 
indenture are not of any effect until delivery.” 

In the case of Rolerson v. Standard Life Ins. Co. (Tex. Civ. App.) 244 S. W. 
345, in a well-considered opinion the court, in passing upon the instrument there 
involved, used the following language: 

“Evidently the clause in the policy fixing the ‘3rd day of October in each and 
every year’ as the time of paying the second and recurring premiums was intended 
to make definite and particular the time in each year when the ‘annual’ payments 
were to be made. If no date had been expressly specified in the policy for the 
payment of the second and recurring premiums, then the premium period would 
cn be computed from the date of the actual delivery, instead of the date of 
the policy.” 

In the case of Landrigan v. Mo. State Life Ins. Co., 211 Mo. App. 89, 245 S. W. 
382, the court holds: 

That “where a life insurance policy taking effect on delivery, which was some- 
time subsequent to the date of the policy, provided thirty-one days of grace for 
the payment of a premium, the days of grace are to be counted from the expiration 
of one year from the delivery of the policy, not from the date the premium was 
payable under the terms of the policy, which was one year after the date on the 
policy, since grace is used in contradistinction to right as a time of indulgence 
granted, and there could be no indulgence until after the expiration of the insurance 
as a matter of right.” 

[2] We now address ourselves to determine whether or not it is possible, with- 
out doing violence to any rule of construction, to sustain the contract. In this 
connection we think it advisable to first dispose of appellant’s contention that 
the conditional receipt issued by appellant on the 16th day of September, 1920, should 
be looked to in order to determine the meaning and effect that should have been 
given to the word “anniversary” as used in said policy. This position cannot be 
sustained; same being in contravention of article 4953, V. S. T. C. S. 1914, which 
provides : 

“Every policy of insurance issued or delivered within this state on or after the 
first day of January, 1910, by any life insurance company doing business within 
this state, shall contain the entire contract between the parties, and the application 
* * * may be made a part thereof.” 

Therefore the policy issued by appellant must be looked to to determine the 
contractual relations between appellant and the assured, and, as said receipt was not 
incorporated in said contract so as to become a part thereof, same could not be 
construed in connection therewith. Further, by the very terms of the policy said 
receipt was excluded from being considered in connection therewith, to wit: 


“This policy and the application thereof (parts 1 and 2) copies of which are 
attached hereto, constitute the entire contract, and no statement shall void any 
payment under this policy or be used in defense of any claim hereunder unless it 
is contained in one of these instruments.” 

Therefore under this provision said conditional receipt could not be in any 
respect considered as a part of said contract of insurance, same not having been 
incorporated therein. 


As to the date of the policy, there was no dletditen in the policy, which was 
the sole contract between the parties, that the policy should bear a date prior to 
its actual springing into existence, and that any and all stipulations in the policy 
should be considered as from that date. 


[3] The statutes of Texas as above quoted expressly state that the only con- 
tract between the insurer and insured shall be the policy; therefore, where the 
policy is silent, the courts cannot read into it other stipulations. It is apparent from 
the language found in the contract of insurance that the words “anniversary 
hereof,” mean “annually from now,” or “annually from henceforth,” and that “from 
now” or “from henceforth,” cannot refer to a time prior to ‘the birth of the 
instrument, but does refer to the time from its delivery, or at least from a date not 
before the time it came into existence. By the very terms of the contract it did 
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not becoming a binding obligation between the parties whereby the appellant became 
the insurer of the life of Thee Zack Baker until said policy had been in fact 
approved by the final medical examination of appellant’s medical director at its 
home office and the policy delivered to and received by the insured during his 
lifetime while in good health. Therefore the anniversary date of the contract 
of insurance was the second day of October following the date of the delivery 
of said policy, October 2, 1920. The anniversary date of said policy being the 
2nd day of October, 1921, and adding to this the 30 days of grace, said policy 
was continued in force until November 1, 1921, and was in force on the 19th day 
of October, 1921. 

Even conceding that the language under investigation is susceptible of more 
than one construction in determining the rights of the parties, that interpretation 
which will prevent a forfeiture and secure the enforcement of the obligation so 
as to protect the beneficiaries in the policy of insurance should be accepted and 
adhered to as the correct rule of decision. This rule is only intensified by the 
fact that the language employed was selected by appellant, the author of the instru- 
ment as prepared. 

As said in the case of Prudential Ins. Co. of America v. Stewart, supra: 

“The construction which” appellant “contends for would require the assured 
to ignore a plain provision of the contract and to pay a premium for insurance 
which he never received. * * * It would have been a very easy matter for 
the plaintiff in error to prepare a policy which was not ambiguous. If it intended 
not to be bound by the provision that the policy took effect on delivery and that 
the premiums were payable quarterly yearly thereafter, it should have made known 
its intention in plain words.” 

Nowhere in the policy is it stated that the insurance shall run from one definite 
date to another definite date, or that the premium shall be paid on a definite date 
and the anniversary of that definite date. 

We therefore conclude that, as appellant in its policy undertook to limit its 
liability until the actual issuance and delivery of an annual policy providing for 1 
month’s grace, the insured was protected against forfeiture for 13 months from 
its execution and delivery, and therefore the judgment of the court below should 
be affirmed. 

Affirmed. 


FEIERMAN v. EUREKA LIFE INS. CO. OF BALTIMORE, MD. 
(Supreme Court of Pennsylvania, Feb. 25, 1924.) 
124 Atlantic Reporter, 171. 


1, INSURANCE—INSURER MUST DISAVOW LIABILITY WITHIN CON- 
TESTABLE PERIOD. 


Where a life policy provided that it was incontestable after two years except for 
non-payment of premiums, insurer must disavow liability within that period, not 
necessarily by legal action, but by some definite step specifying the ground of com- 
plaint in such form as to effect a cancellation. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


2. INSURANCE—POLICY INCONTESTABLE AFTER TWO YEARS INDIS- 
PUTABLE AFTER THAT PERIOD. 


A life policy providing that it is incontestable after two years from date of 
issue, except for nonpayment of premium, cannot be challenged, opposed, or litigated 
after two years. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


3. INSURANCE—DEATH WITHIN INCONTESTABLE PERIOD DOES NOT 
RELIEVE INSURER OF DUTY TO INVESTIGATE INSURED’S FALSE 
STATEMENTS. 


The clause that a life policy shall be incontestable after two years from date 
of issue except for nonpayment of premriums is for insurer’s benefit, and insured’s 
death within the time does not stop investigation or relieve insurer of the duty to in- 
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age false representations or other fraudulent circumstances on which policy was 
ased. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Jud Appeal from Court of Common Pleas, Philadeiphia County; John Monaghan, 
udge. 

Action by Sarah Feierman against the Eureka Life Insurance Company of Balti- 
more, Md. Judgment for plaintiff, and defendant appeals. Affirmed. 

Argued before MOSCHZISKER, C. J., and FRAZER, WALLING, SIMPSON, 
KEPHART, SADLER, and SCHAFFER, JJ. 

George Gowen Parry, Albert B. Mairs, and Thomas Raeburn White, all of 
Philadelphia, for appellant. 

Adolph Eichholz, of Philadelphia, for appellee. 

a J. The policy of insurance on which suit was brought contained 
a clause: 

“This policy * * * shall be incontestable after two years from its date of issue 
except for nonpayment of premiums.” : 

The insured died within two years from its date of issue, but proof of death was 
filed thereafter. Defendant refused to pay the insurance on the ground that the in- 
sured had made material representations relative to his risk that were false. In 
answer to the interrogatory whether he had been refused insurance by another com- 
pany, he replied he had not, when the fact was three or four companies had re- 
fused him insurance. The company did nothing until proof of death was filed and 
this suit begun. We now have the question whether death fixes all rights of the 
parties under the policy. 

[1-3] The great weight of authority supports the position that the insurer must 
at least disavow liability within the contestable period to be relieved—not necessarily 
by legal action, but some definite step, specifying the ground of complaint, in such 
form as to effect a cancellation of the contract. The clause means precisely what its 
language states: The policy will not be challenged, opposed, or litigated, and is 
indisputable after two years. During this period, the company may contest it for 
any sufficient reason. The incontestable clause is for the benefit of the insurer, in 
that it induces people to insure in the company, and requires no act of the insured 
to put it in motion or aid in the discovery of facts on which it may fasten to the 
insurer’s benefit. Therefore insured’s death within the time does not stop investi- 
gation or relieve of the duty to investigate false representations or other fraudulent 
circumstances on which the policy is based. The knowledge that false representations 
have been made must be ascertained within the two years, and, in the same time, 
the company, by some act, must rescind, cancel, or notify the insured or the bene- 
ficiary that it will no longer be bound by the policy. 

While it is true a cause of action arises at the death of the insured, the terms 
of the policy are not changed; and, though payment of the insurance money is the 
result of death, and payment of premium ceases, the incontestable stipulation is not 
affected; it survives and continues in unbroken force until it expires by its own 
limitation, two years from the date of issue. The insurer is not placed at any dis- 
advantage; its position is not in the slightest degree affected. It is in precisely the 
same position as if the insured had lived during the two years. Had the policy read 
two years from the date thereof, “provided the insured does not die within the 
two years,” a different question would be presented. 

While the point has not been directly decided in this state, it was considered 
by President Judge Rice in Central Trust Co. v. Fidelity Mutual Life Ins. Co., 45 Pa. 
Super. Ct. 313, 317: 

“Its purpose is not to preclude inquiry into the truthfulness or good faith of the 
statements made in the application, but to fix a time within which such inquiry 
shall be made. This is unquestionably a matter concerning which the parties may 
contract, and such contracts have been upheld as reasonable and proper, and not 
against public policy. The principle involved is thus expressed in Wright v. Mutual 
Benefit Life Association of America, 118 N. Y. 237, 6 L. R. A. 731: “No doubt the 
defendant held it out as an inducement to insurance by removing the hesitation in the 
minds of many prudent.men against paying ill-afforded premiums for a series of 
years; and in the end, and after the payment of premiumis, the death of the insured, 
and the loss of his and the testimony of others, the claimant, instead of receiving the 
promised insurance, is met by an expensive law suit to determine that the insurance 
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which the deceased has been paying for through many years has not, and never had, an 
existence except in name. While fraud is obnoxious, and should justly vitiate all con- 
tracts, the courts should exercise care that fraud and imposition should not be suc- 
cessful in annulling an agreement to the effect that if cause be not found and 
charged within a reasonable and specific time establishing the invalidity of the con- 
tract of insurance, it should thereafter be treated as valid.’ In Murray v. State 
Mutual Life Insurance Co., 22 R. I. 524, 53 L. R. A. 742, it was said that the in- 
sertion of such a provision in the policy is virtually saying to the insured, ‘We will 
take two years in which to ascertain whether your representations are false or not, 
and whether you have been guilty of any fraud in obtaining the policy; and if, 
within that period, we cannot detect any such falsity or fraud, we will obligate our- 
selves to make no further inquiry, and to make no defense on account of them.’ ” 

See, also, Lawler v. Home Life Insurance Co., 59 Pa. Super. Ct. 409. 

The following cases in other jurisdictions directly rule, as we have, the point 
under consideration: Ramsey v. Old Colony Life Insurance Co., 297 Ill. 592, 131 N. 
E. 108; Hardy v. Phoenix Inc. Co., 180 N. C. 180, 104 S. E. 166; Plotner v. North- 
western Nat. Life Ins. Co. (N. D.) 183 N. W. 1000; Reliance Life Inc. Co. v. 
Thayer, 84 Okl. 238, 203. Pac. 190. 

The cases cited by appellant do not control. The difference in the language 
of the incontestable clauses distinguishes the cases. The court did not err in enter- 
ing judgment for want of sufficient affidavit of defense. 

Judgment affirmed. 
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FIRE 


HARTFORD FIRE INS. CO., HARTFORD, CONN., v. WAR EAGLE 
COAL CO. (No. 2165.) 


(Circuit Court of Appeals, Fourth Circuit. February 5, 1924.) 
295 Federal Reporter, 663. 


1. INSURANCE—WHETHER CIVIL COMMOTION CAUSED LOSS BY 
FIRE QUESTION OF FACT. 


In an action on a fire policy covering mine property in a county where miners 
were on strike, whether the destruction of the property was a consequence of civil 
commotion, within the meaning of an exception in the aa a question of fact. 

(For other cases, see Insurance, Dec. Dig. § 668[1 

In Error to the District Court of the United States for the Southern District 
of West Virginia, at Huntington; George W. McClintic, Judge. 

Action by the War Eagle Coal Company against the Hartford Fire Insurance 
Company, Hartford, Conn., which was removed from the state court on the ground 
Saw of citizenship. Judgment for plaintiff, and defendant brings error. 

rmed. 

Harry Scherr, of Williamson, W. Va. (E. H. Hicks, of Leitchfield, Ky., and 
Wells Goodykoontz and Lant R. Slaven, both of Williamson, W. Va., on the brief), 
for plaintiff in error. 

Joseph M. Sanders, of Bluefield, W. Va. (S. D. Stokes, of Williamson, W. Va., 
and Geo. P. Crockett and A. G. Fox, both of Bluefield, W. Va., on the brief), for 
defendant in error. 

Before Woods, Waddill, and Rose, Circuit Judges. 

Woops, C. J. The Hartford Fire Insurance Company issued its policy for 
$35,000, dated December 14, 1920, covering the buildings of War Eagle Coal Com- 
pany in Mingo County, W. Va. The policy contained the provision that the 
insurer “shall not be liable for loss or damage caused directly or indirectly by 
invasion, insurrection, civil war or commotion.” A part of the property of the value 
of $4,383.07 was destroyed by fire on May 19, 1921. This action on the policy 
was removed from the state court on the ground of diversity of citizenship. At 
the trial in the District Court it was stipulated that this action and others of like 
nature “may be heard by the court together in lieu of a jury, the parties hereto 
waiving trial by jury”; and that the trial should be solely on the issue made by 
the answer “that the loss or damage sustained by the plaintiff was caused either 
directly or indirectly by riot or civil commotion.” At the trial of the cause without 
a jury on the issue stated, the District Judge, after hearing evidence and arguments, 
found in favor of the plaintiff and entered judgment accordingly. A motion 
afterwards made for a new trial and for a judgment in favor of the defendant was 
refused. The defendant’s exceptions and assignments of error set up only one 
general ground for reversal, namely, that the court erred in finding in favor of the 
plaintiff and against the defendant on the one issue of fact whether the loss or 
damage was caused either directly or indirectly by riot or civil commotion. 

In support of the defense on the exception in the policy, the defendant proved 
a state of organized and continued lawlessness in Mingo County attending a strike 
of miners and the struggle of the United Mine Workers of America to organize 
the mines of the county as union mines; fear and apprehension of the people; an 
order of the circuit court of Mingo County obtained by the plaintiff on October 
7, 1920, enjoining the United Mine Workers of America and others acting with 
them from trespassing upon the property of the plaintiff, and from offering threats, 
doing violence or using force, and from intimidating or molesting any of plaintiff’s 
employees or servants; the proclamation of the Governor dated May 19, 1921, declar- 
ing a state of war, insurrection, and riot to exist in Mingo County, and putting 
the county under martial law. The uncontradicted evidence on behalf of the 
defendant tended strongly to prove the formation of a conspiracy the day before 
the fire by five men to blow up with dynamite mine property of the War Eagle 
Coal Company in furtherance of the effort to unionize the mines; and the carrying 
out of the conspiracy, resulting in the fire and terror of the people living in the 
vicinity. 
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On the other hand, the plaintiff introduced evidence tending to prove conditions 
of disorder much greater in. other portions of the county along the railroad than 
in the vicinity of the War Eagle mines; the comparative quiet at the War Eagle 
mines; the current operation of the mines without interference; the fact that 
the mining company had not asked for official mine guards; and the absence of 
any disorders at the mine for some time preceding the explosion and fire. 

The evidence showed that the fire was not caused by riot, for there was no 
tumult nor disturbances, nor even a demonstration before the fire. On the ‘contrary, 
the conspirators went to the property at 1 o’clock in the morning and did their 
work secretly. 

A “civil commotion” has been defined: 

“An uprising among a mass of people which occasions a serious and prolonged 
disturbance and an infraction of civil order, not attaining the status of war or 
an armed insurrection. A civil commotion requires the wild or irregular action 
of many persons assembled together.” 11 C. J. 794. 

[1, 2] We think there can be little doubt that civil commotion arose from 
time to time in some portions of Mingo County. It seems to us the evidence raised 
a serious question whether the conspiracy and destruction of the War Eagle mine 
property was a consequence of lawlessness in sections of the county where there 
had been civil commotion, or was due to the independent initiative of the five 
conspirators acting secretly and quietly in furtherance of the effort to unionize 
the mines. Since the evidence raised this issue of fact, the finding of the trial 
judge was final. 

[3] No exceptions to the rulings of the court in the course of the trial are 
presented, and this court, is, therefore, without power to review the judgment. 
Martinton v. Fairbanks, 112 U. S. 670, 5 Sup. Ct. 321, 28 L. Ed. 862; Lloyd v. 
McWilliams, 137 U. S. 576, 11 Su. Ct. 173, 34 L. Ed. 788; British Queen Mining 
Co. v. Baker Silver Mining Co., 139 U. S. 222, 11 Sup. Ct. 523, 35 L. Ed. 147; 
Behm, Meyer & Co. v. Campbell, & Go Tauco, 205 U. S. 403, 407, 27 Sup. Ct. 502, 
51 L. Ed. 857; King v. West Virginia et al., 216 U. S. 92, 100, 30 Sup. Ct. 225, 
54 L. Ed. 396. 

Affirmed. 


SMITH v. AMERICAN INS. CO. (No. 35755.) 
(Supreme Court of Iowa. April 2, 1924.) 
198 Northwestern Reporter, 48. 


2. INSURANCE—POLICY HELD NOT CANCELED BY ORAL NOTICE TO 
INSURED OF SUCH INTENTION BY INSURER’S AGENT. 


Where insured was notified orally by insurer’s agent of the fixed purpose of 
the insurer to avail itself of the reserved right to cancel the policy, such cancellation 
was ineffective, in view of a clause in the policy providing that the insurer might 
cancel the policy by giving five days’ written notice of such cancellation. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 


3. INSURANCE—PLEA OF NONWAIVER BY INSURED IN REPLY IN 
ACTION ON FIRE POLICY AND DENIAL BY INSURER HELD 
INSUFFICIENT TO RAISE QUESTION OF WAIVER. 


In an action on a fire policy, where insured pleaded in reply that he never 
waived the requirement of the policy of the giving of five days’ written notice 
of cancellation, it was insufficient to bring the question of waiver into issue, though 
by operation of law such allegation was denied, since the defense of waiver is 
not available to insurer without pleading. 

(For other cases, see Insurance, Dec. Dig. § 639.) 


4. INSURANCE—INSURED’S ACCEPTANCE OF RETURNED PREMIUM 
AFTER POLICY CANCELLATION HELD COMPETENT TO SHOW 
WAIVER OF DEFECTIVE PROCEDURE OF CANCELLATION OR 
RATIFICATION THEREOF. 


In an action on a fire policy, in which insurer pleaded as a defense the cancel- 
lation of the policy, the pro rata return of insured’s premium and its acceptance 
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by him after the alleged cancellation was competent only to show that insured had 
waived the defects of procedure or had ratified the cancellation which insurer 
purported to make. 

(For other cases, see Insurance, Dec. Dig. § 235.) 


5. INSURANCE—BURDEN ON INSURER TO PROVE AND PLEAD 


WAIVER OF DEFECTIVE CANCELLATION OR RATIFICATION 
THEREOF. 


The burden of pleading and proving a waiver of a defective cancellation or 
ratification thereof is upon insurer. 

(For other cases, see Insurance, Dec. Dig. § 235, 646[1].) 

Appeal from District Court, Pocahontas County; D. F. Coyle, Judge. 

Action upon a fire insurance policy. The defense is that prior to the time of 
the fire the policy had been duly canceled. At the close of all the evidence there 
was a directed verdict for the plaintiff, and the defendant appeals. Affirmed. 

Price & Burnquist, of Ft. Dodge, for appellant. 

Healy & Breen, of Ft. Dodge, for appellee. 

Evans, J. The controversy herein turns wholly upon the affirmative defense 
of cancellation. Was the policy duly canceled? The policy in question was for 
$3,500, and covered a hotel at Fonda. It was issued on April 26, 1921, for the 
term of one year, the premium therefor being paid in full. On October 15, 1921, 
a fire loss occurred, which was duly adjusted by the payment of $1,259, and such 
amount was credited upon the policy, leaving still in force insurance for $2,241. 
On January 5, 1922, a complete fire loss occurred, the amount of such loss being 
in excess of the remnant of the policy. The claim of the defendant is that the 
policy was duly canceled on December 8 preceding. The following stipulation appears 
in the record: 

“It is hereby agreed by the parties hereto that the defendant company on the 
26th day of April, 1921, signed, executed, and delivered Exhibit A to Albert Smith; 
that in the month of October, 1921, the property described in said Exhibit A (the 
insurance policy) was damaged by fire, and that the defendant paid to the plaintiff 
the sum of $1,259. 

“It is further agreed that the plaintiff at the itme of the execution and delivery 
of said Exhibit A paid to the defendant company $63.35, the premium stipulated 
in said policy; that in the month of January, 1922, the property described in said 
Exhibit A was totally destroyed by fire; that on the 21st day of February, 1922, 
the defendant received from the plaintiff Exhibit B (proof of loss); that at all 
times since the 8th day of December, 1921, the defendant has denied any and all 
liability to this plaintiff under the terms of the policy marked Exhibit A, claiming 
that the same had been canceled, as of that date.” 

It appears without dispute that the company did enter a cancellation upon the 
policy on December 8, and that it has been in possession of such policy ever since. 
It further appears, however, that it obtained the actual possession of such policy 
at the time of and in connection with the adjustment of the fire loss of October 15, 
and that it never thereafter returned the same to the plaintiff. The field of the 
evidence pertaining to the negotiations between plaintiff and defendant pertaining 
to such policy extends up to December 28. In view of the fact that the sole issue 
is that of cancellation, and that the defendant claims to have made the cancella- 
tion on December 8, and purported to cancel the same as of such date on its 
records and upon the policy, it will simplify the discussion to confine our first 
attention to the mutual status of the parties as of December 8, and to ignore for 
the moment subsequent events between them. The agent of the company at Fonda 
was Jordan. It appears that on and after November 2, 1921, the home office was 
contemplating the cancellation of the policy in question, and conducted a corre- 
spondence with their agent on the subject. The agent promptly notified the insured 
of the attitude of the home office. The insured was without dispute dissatisfied 
with such attitude, and beseeched Jordan with much importunity to intercede 
for him against such a course. This Jordan promised to do, and did do. The 
progressive attitude of the home office -is indicated in four successive letters to 
Jordan as follows: 

“Rockford, Ill., November 2, 1921. 

“Mr. J. E. Jordan, Fonda, Ilowa—Dear Sir: No. 3160—Albert Smith. As you 
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know, we recently settled and paid a claim under this policy amounting to $1,259.05. 
According to adjuster’s report, the origin of the fire was probably incendiary. We 
have not yet fully decided to ask you for the cancellation of this policy, but will 
be pleased to have your advices relative to the present condition of the risk. For 
instance, we would like to know the name of the present tenant occupying the 
premises, as we presume the former tenant is no longer at the place. Please give 
us full information as to present conditions, and oblige, 
“Yours truly.” 
“Rockford, Ill, November 18, 1921. 

“Mr. J. E. Jordan, Fonda, Iowa—Dear Sir: No. 3160—Albert Smith. We 
are in receipt of your letter of the 12th, relative to the above mentioned policy. 
After further consideration we have concluded to ask you to cancel, as we are 
rather of the opinion that the risk is not desirable, while the building is in its 
present condition—unoccupied, on account of the recent fire. Please act promptly, 
and oblige, 

“Yours truly.” 
“Rockford, Ill., December 3, 1921. 

“Mr. J. E. Jordan, Fonda, Iowa—Dear Sir: No. 3160—Albert Smith. We 
have considered your letter of the 2lst very carefully regarding the condition of 
the property insured under this policy, but believe that we should not reconsider 
our request for cancellation. Will you kindly get up the policy and return to this 
office, and very much oblige, 

“Yours truly.” 
“Rockford, Ill., December 7, 1891. 

“Mr. J. E. Jordan, Fonda, Iowa—Dear Sir: No. 3160—Albert Smith. While 
we have taken into consideration your various letters, including the one of the 5th 
inst., recommending this risk, as previously advised, we are of the opinion that the 
policy should be canceled. It would seem that the building at the present time is 
practically vacant and out of repair. 

“In this connection the writer took up the matter with the State Agent Mc- 
Cormick when he was in the office and he also was of the opinion that the policy 
should be returned. d 

“Please do not delay the matter further, but let us have the canceled policy, 
thus obliging, 

“Yours truly.” 

After the receipt of the letter of December 7, Jordan, who had had the policy 
in his possession since October 15, noted a cancellation thereon, and sent it to the 
home office with the request for pro rata return premium. Before doing so, how- 
ever, he orally advised the insured of the final peremptory attitude of the company. 
He also claims to have obtained thereby the consent of the insured to the proposed 
course. Concerning this conversation, he testified as follows: 

“On the 8th day of December, 1921, I had received a letter from the com- 
pany, and I told Albert Smith that they would not carry the risk any longer, 
and I showed him the tetter. This was at the Go-Gas Oil Station in Fonda, Iowa, 
on the 8th or 9th of December, 1921. I think I received Exhibit No. 4 on the 
8th or 9th of December. * * * The last talk I had with Mr. Smith about that 
policy prior to the 28th of December was on the 8th or 9th of December. * * * 
On the 8th or 9th of December I showed him the letter, and told him the com- 
pany positively refused to carry the risk any longer, and he said let it go; to 
send it in.” 

[1,2] The alleged consent of the insured is predicated upon the last sentence 
of the testimony above quoted. Though his evidence at this point was disputed 
by the insured, we must accept it as true for the purpose of this appeal, in view 
of the directed verdict. However, in order to interpret the force and effect of the 
language attributed to the insured on this occasion, consideration must first be 
given to the provision of the policy concerning cancellation. Unfortunately, no 
copy of the policy or of any part thereof is incorporated in the record before us. 
However, the respective briefs of counsel and the opinion of the trial court dis- 
close that the policy did contain a provision whereby the company could cancel 
the policy by pursuing an expressly defined course. This policy method of can- 
cellation is set forth in the opinion of the trial court as follows: 

“The policy provides that the defendant company may cancel the same at any 
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time by giving five days’ notice of such cancellation either by registered letter 
direct to the insured at his last known address or by personal written notice.” 

The course thus indicated was not followed by the insurance company. No 
other notice was given to the insured than the conversation with Jordan testified to 
by him. There was a series of these conversations. None of them were peremptory, 
except the last. At the time of these conversations the policy was not in the pos- 
session of the insured, but in the possession of Jordan. It is undisputed that Jordan 
instructed the insured that in the event of cancellation he would be entitled to a 
written notice five days in advance of such cancellation, and until the expiration of 
five days after written notice the policy would continue in force. The policy was 
for a term of one year, and the full premium was paid in advance. Except for 
the provision for cancellation here referred to, the company could not have can- 
celed it at all before the expiration of the term. But by following the specified 
course the company had a right to cancel. It needed no permission of the plaintiff 
to exercise such right. The importunities of the plaintiff through Jordan were di- 
rected against the announced intention of the company to avail itself of its right 
of cancellation under the policy. Jordan was not seeking to gain the plaintiff's 
consent to the cancellation. He was only advising him, first of the tentative inten- 
tion of the company, and finally of the failure of his importunate intercession for 
the plaintiff and of the fixed intention of the company to avail itself of its right 
of cancellation. All this is without dispute. The final word of the plaintiff, appear- 
ing on the last sentence of the testimony of Jordan quoted above, must be inter- 
preted in the light of these undisputed facts. It means nothing more than a 
yielding of his importunity. He had not been asked to yield any right which 
he had under the policy. He did not purport to yield any right under the policy. 
His only absolute right, irrevocable by the company, was to continue his policy in 
force for five days after receipt of written notice of cancellation. He was not 
asked to consent to a surrender of that right. On the contrary, Jordan testified to 
his own assurance to the plaintiff of the continuation of such right, even though 
the purpose of the company to cancel should prove inflexible. We think, therefore, 
that the words and conduct of the plaintiff up to December 8 will fairly bear no 
other interpretation than we here put upon it. The net result, therefore, of the 
negotiations between Jordan and the plaintiff was that plaintiff was orally notified 
on December 8 or 9 of the fixed purpose of the company to avail itself of its 
reserved right to cancel the policy pursuant to its terms and conditions. It never 
did give the plaintiff written notice of the cancellation which it purported to make 
on December 8. If it had given such written notice, the plaintiff would still have 
five days of grace thereafter before the termination of the life of the policy. Under 
the terms of the policy the company could not deprive the plaintiff of his five 
days of grace after written notice of cancellation. To defer the time of giving 
the written notice was to defer the running of the five-day period. Without such 
written notice it could only cancel by consent of the plaintiff. It never negotiated 
for such consent. The conduct and language of the plaintiff did not imply any 
consent to yield any right that he had. On the contrary, it was an importunity that 
the company should not avail itself of such rights as it had. 

We deem it clear, therefore, that the purported cancellation made by the com- 
— = December 8 was not effective for want of compliance with the terms of 
the policy. 

3-7] This brings us to subsequent events and to the question of the effect 
of subsequent events upon the rights of the parties. No further communication 
ensued between the plaintiff and Jordan until December 28, on which date Jordan 
orally reported to the plaintiff the amount of the return premium due him as $15.89. 
He claimed a personal offset thereon of $6.14 due to himself from the plaintiff 
on account for other matters. He delivered to the plaintiff his check for $9.75, 
which purported to be in full for the return premium on this policy. This was 
received and used by the plaintiff without protest or question. Much weight is put 
upon this circumstance by the appellant, and its full significance is utilized in argu- 
ment. It is contended with much force that this circumstance was sufficient to 
make a case for the jury. The significance of this circumstance is that it tended 
to show waiver or ratification of the purported cancellation. The trial judge 
predicated his disposition of this feature of the case upon the state of the plead- 
ings, in that no waiver was pleaded. As against this point the appellant urges that 
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there was a sufficient pleading of waiver in this: The plaintiff pleaded in his reply 
“that he never waived the requirement in said policy of the giving of said five days’ 
written notice.” By operation of the law the defendant had the benefit of a 
general denial of the affirmative allegation of the reply. It is argued, therefore, 
that this brought the alleged waiver into issue. We think the construction put 
upon the pleadings by the trial court was tenable and proper. Even though the 
plaintiff in his reply pleaded a negative, he was not thereby required to prove it. 
The defendant had the election whether to rely on_a waiver or not. Such a 
defense was not available to it without pleading it. The defense pleaded was the 
cancellation of the policy. The only cancellation which the defendant purported 
to make was on December 8. It is stipulated into the record that the company 
has always denied any liability on the policy after December 8. Not only had it 
failed to give the written notice, but for 20 days it failed to return the unearned 
premium. If nothing more had been done after December 8 and until the date of 
the fire, there would be little room for debate as to the liability on the policy. 
What therefore was the legal effect of the transaction of December 28? Assum- 
ing that it had a curative effect upon the previous failure of the company to 
accomplish a legal cancellation on December 8, what was the mode of its opera- 
tion or influence thereon. It changed no prior existing fact. It still remained 
true that no written notice had been given to the plaintiff. But though the com- 
pany had failed on December 8 and thereafter to accomplish a legal cancellation for 
want of written notice, it was still competent for the plaintiff to waive the defect 
of procedure or to ratify the cancellation which the defendant purported to have 
made. This in our judgment was the sole function for which the transaction of 
December 28 was available to the defendant. The burden of the affirmative either 
of waiver or of ratification was upon the defendant both to plead and to prove. 
The trial court was justified in construing defendant’s pleadings most strongly 
against the pleader. We are required to construe them most favorably to the sus- 
taining of the judgment below. The order directing the verdict for the plaintiff 
must accordingly be sustained. The judgment affirmed. 
rmed. 
Arthur, C. J., and Preston and Vermilion, JJ., concur. 


TRICHEL v. HOME INS. CO. (No. 24944.) 
(Supreme Court of Louisiana. Jan. 28, 1924. Rehearing Denied by the Whole 
Court March 3, 1924.) 
99 Southern Reporter, 403. 
1. INSURANCE—CONTRACT BY INSURED TO SELL HELD NOT TO 

CHANGE TITLE SO AS TO VOID FIRE POLICY. 

Where a fire policy containing a loss payable clause in favor of a mortgagee 
provided that the policy should be void if the interest of the insured were other 
than. unconditional and sole ownership, or if any change other than by death of 
insured took place in the interest, title, or possession of the subject. of insurance. 
held, that a contract by insured to sell the property, the purchase price to be paid 
in instalments, and when the principal of the indebtedness was reduced to a certain 
amount insured was to make a warranty deed on payment of the balance, did not 
constitute a change of title so as to forfeit the policy. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 

3. INSURANCE—CONTRACT OF SALE NOT A CHANGE IN INTEREST 

VOIDING FIRE POLICY. 

Where a fire policy provides for forfeiture in case of a change in the interest 
of insured in the property, a mere promise of sale on the part of insured does not 
operate as a forfeiture. 

(For other cases,-see Insurance, Dec. Dig. § 328[5].) 
ma ie from First Judicial District Court, Parish of Caddo; J. H. Stephens, 
r., Judge 

Action by J. C. Trichel against the Home Insurance Company. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

Atkinson, Alex Smith, J. Fair Hardin, and Keeney & Dimitry, all of 
Shreveport, for appellant. 

Foster, Looney, Wilkinson & Smith and E. W. & P. N. Browne, all of Shreve- 

port, for appellee. 
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By Division C, composed of Overton, St, Paul, and Thompson, JJ. 

St. Paut, J. On March 26, 1918, plaintiff insured his house with defendant 
for $3,000 with a “loss payable” clause in favor of W. P. Hall, mortgagee. On 
December 27, 1917, plaintiff entered into, with one Mrs. W. G. Cavell, a certain 
agreement which they styled “contract to sell.” On February 28, 1919, the house 
was destroyed by fire. 

As the “loss payable” clause in favor of the mortgagee was unconditional, 
defendant paid the mortgage in full, took a subrogation from the mortgagee and 
proceeded to foreclose. Whereupon plaintiff sued out an injunction, which the 
lower court perpetuated, and defendant appeals. 


i 


It may be conceded for the purposes of this case that a contract of insurance 
may be so written that the mortgagee is protected unconditionally, whilst the owner 
is protected only conditionally, and that in such case the insurer on paying the 
mortgage may be subrogated to the latter’s rights, and the policy in this case 
seems to be so written. 

The question therefore arises whether in this case the policy has been voided as 
to owner. 

<i. 


The clause in the policy relied upon by the defendant as voiding the policy as 
to the owner is as follows: 

“This entire policy * * * shall be void * * * if the interest of the insured be 
other than unconditional and sole ownership * * * or if any change, other than by 
the death of an insured, take place in the interest, title, or possession of the subject 
of insurance (except change of occupants without increase of hazard. * * *” 

And the fact relied upon as operating a forfeiture under said clause is the 
aforesaid “contract to sell,” which provides, substantially: 

That the said Trichel agrees to convey by deed of warranty to the said Mrs. 
W. G. Cavell the following described property * * * upon the payment to the said 
Trichel by the said Mrs. Cavell of $5,750 as follows: $900 cash in hand paid, 
and the balance at the rate of $50 per- month with interest from sale. Whenever 
the said Mrs. Cavell shall have reduced the principal to such an amount as she 
can [and will] borrow [from a certain building association], said Trichel agrees 
to make said warranty deed, on being paid said balance. Failure of said Mrs. 
Cavell to meet any payment within 60 days after the same becomes due shall 
entitle said Trichel to annul this contract and forfeit all previous payments, as 
rent and liquidated damages for possession of the premises. 

[1] It is claimed by the defendant that the foregoing contract operated a change 
of title, or at any rate a cahnge of interest in the assured. 

The trial judge did not think so; nor do we. 


III. 


The cases of Barber Asphalt Co. v. St. Louis Cypress Co., 121 La. 152, 46 
South. 193, and Adams Machine Co. v. Newman, 107 La. 702, 32 South. 38, are 
not applicable here. Those cases deal with personal property, as to which the sale 
is complete between the parties by their mere consent, and as to the whole world 
by delivery. Hence, where the thing sold has been delivered and there remains 
only to pay the price, it is quite immaterial what name the parties give to such 
price, rent or what not; the fact remains that there has been a sale and transfer 
of ownership. 

{2] But with real estate the case is different; neither consent, nor delivery, 
nor payment of price suffice to transfer the ownership; there must be a deed 
translative of the title. And the question in this case is whether there was such 
a deed. 

IV. 


In Geo. P. Claire v. Mutual Building & Homestead Association, No. 7315 of 
its docket, the Court of Appeal for the Parish of Orleans held that— 

A promise of sale amounts to a sale only in the sense that it entitles either 
party to enforce specific performance; but a promise of sale is not translative of 
property, and does not change the ownership of, or dominion over, the thing, even 
as between the parties, or put the thing at the risk of the promisee—citing McDon- 
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ald v. Aubert, 17 La. 449; Bennett v. Fuller, 29 La. Ann. 663; Broadwell v. Raines, 
34 La. Ann. 677; Thompson v. Duson, 40 La. Ann, 712, 5 South. 58; Baldwin 
v. Morey, 41 La. Ann. 1107, 6 South. 796; Collins v. Desmaret, 45 La. Ann. 108, 
12 South. 121; Peck c. Bemiss, 10 La. Ann. 160; Satterfield v. Keller, 14 La. Ann. 
606; Garrett v. Crooks, 15 La. Ann. 483; Knox v. Payne & Harrison, 13 La. Ann. 361. 

And the practical application of that doctrine in that case was that the loss 
of a building destroyed by the great hurricane of 1915 must fall upon the promisor 
and not upon the promisee. 

A writ of review was applied for to this court, under No. 23193 of its docket, 
and the writ was refused on November 4, 1918. 

In McDonald v. Aubert, 17 La. 449, the practical application of the doctrine 
was this: That a promise of sale made by a husband during the life of his wife 
did not transfer the title to such property, and that accordingly a deed to such 
property executed by the husband alone after the death of his wife, even though 
made in pursuance of said promise of sale, conveyed only his own half interest 
therein and not the half interest of his deceased wife. 

So that a promise of sale differs widely from a sale it does not transfer the 
ownership of the thing, but gives only the right to demand specific performance, 


V 


In Capo v. Bugdahl, 117 La. 992, 42 South. 478, this court held that a contract 
reading as follows was a mere promise of sale, and not a sale, to wit: 

“This is to certify that I have this day sold my house, No. 1904 St. Louis St., 
to Thomas Capo, for the sum of $2,300, ten per cent. paid: cash, balance when act 
of sale ts passed.” (Italics ours.) 

It will be observed that another deed was contemplated by the parties; hence, 
it follows that the agreement abovesaid could not have vested title in the promisee, 
since “he who has once acquired the ownership of a thing by one title cannot 
afterwards acquire it by another title; unless it be to supply a deficiency in the 
first title.” R.C. C. art. 495, 

A similar holding will be found in Legier v. Braughn, 123 La. 463, 49 South. 22; 
and our conclusion is that any agreement for the sale of real estate which is not 
intended to be the final writing between the parties, but, on the contrary, to be 
followed by another and final deed, is a mere promise of sale and not a sale, 
and does not transfer the title to said property; unless it clearly appear that the 
parties contemplated that the new deed should be only a confirmation of the first, 
and not indispensable for the transfer of title. And on the face of the agreement 
herein entered into between Trichel and Mrs. Cavell, it will be seen that it was 
not to be final, but was to be followed by a formal deed under certain conditions. 

Kinberger v. Drouet, 149 La. 986, 90 South. 367, is in perfect accord with the 
foregoing; it was there held that an option or right to purchase gave a right to 
demand specific performance; and that the court would enforce specific perform- 
ance; indirectly, if it could not do so directly. It will be observed that the court 
said, not that plaintiff was the owner of the property, but that defendant should 
make him such, and in default thereof that the judgment of the court should 
do so. 

VI. 


[3] Several.cases are cited from other jurisdictions which seem to hold that 
a mere promise of sale on the part of an owner operates such a change in his 
interest in the property as to forfeit the insurance thereon. As to these we say 
simply that we decline to follow them. We think that such a doctrine is subversive 
of the whole theory of insurance which (in theory at least) is intended to provide 
protection for the assured. As we have heretofore said, the property insured remains 
at the risk of the insured, notwithstanding a promise to sell the same; and in 
dollars and cents (which is the practical side of the question) his interest in the 
property is precisely the same before and after his promise to sell; his risk not 
ceasing therein until the actual sale. In Power v. Ocean Insurance Co., 19 La. 28, 
36 Am. Dec. 665, this court said: 

“The nullity mentioned in the clause relied on by defendants, was, in our opinion, 
intended and understood by the parties for the case where by sale or otherwise an 
absolute transfer or termination of the interest of the insured should take place 
so as to leave him without interest at the time of the loss.” (Italics ours.) 
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We think that doctrine perfectly sound; and we will follow it. 
Decree. 

The judgment appealed from is therefore affirmed. 

Rehearing refused by the Whole Court. 


POMERANTZ v. MUTUAL FIRE INS. CO OF CHESTER COUNTY 


(Supreme Court of Pennsylvania. Feb. 25, 1924.) 
124 Atlantic Reporter, 139. 


1. INSURANCE—CANCELLATION CONDITIONS STRICTLY COMPLIED 
WITH UNLESS WAIVED. 


Where policy attempted to be canceled by the insurer followed standard form 
required by Act May 17, 1921 (P. L. 682, 737), the conditions on which the right 
is exercised must be strictly complied with unless insured waives this requirement. 

(For other cases, see Insurance, Dec. Dig. § 228.) 


2. INSURANCE—WRITTEN NOTICE OF CANCELLATION NECESSARY 
TO TERMINATE CONTRACT. 


Where policy is in standard form required by Act May 17, 1921 (P. L. 682, 737), 
to successfully terminatesthe relation of insured and insurer the company must give 
a written notice of such cancellation to insured, when the relation will terminate 
at the end of five days from its receipt. 

(For other cases, see Insurance, Dec. Dig. §229(1.) 


3. INSURANCE—NOTICE OF CANCELLATION MUST BE POSITIVE 
AND UNEQUIVOCAL. 


Where policy is in standard form as required by Act May 17, 1921 (P. L. 682, 
737), while no particular form of notice of cancellation of a policy is necessary, it 
must be a positive and unequivocal act indicating unmistakably the intention of the 
company no longer to be bound by the policy five days after the receipt of notice. 

(For other cases, see Insurance, Dec. Dig. § 229(2.) 


4. INSURANCE—LETTERS MERELY REQUESTING RETURN OF POL- 
ICY HELD NOT TO BE AN UNEQUIVOCAL CANCELLATION. 


Where fire insurance policy in form required by Act May 17, 1921 (P. L. 682, 
737), provided that it might be canceled by giving insured five days’ written notice, 
notice in letters sent by insurer’s agent to insured merely requesting a return of the 
policy for cancellation was not in compliance with its terms. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 


5. INSURANCE—NOTICE OF CANCELLATION MUST STATE EXCESS 
PREMIUM WILL BE REFUNDED. 


Standard form of policy as provided by Act May 17, 1921 (P. L. 682, 737), does 
not require a return of the policy to effect cancellation; all that is necessary to 
cancel it being a definite notice coupled with information that the unearned premium 
will be refunded on demand. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

Appeal from Court of Common Pleas, Philadelphia County; William C. Fergu- 
son, Judge. 

Action by Emanuel Pomerantz against the Mutual Fire Insurance Company of 
Chester County. Judgment for plaintiff, and defendant appeals. Affirmed. 

Argued before FRAZER, WALLING, SIMPSON, KEPHART, SADLER, and 
SCHAFFER, JJ. 


William Tregay, of Coatesville, Jos. G. Denny, Jr., of Philadelphia, for ap- 
pellant. 

Joseph J. Brown and Henry P. Brown, both of Philadelphia, for appellee. 

KEPHART, J. [1] Following the standard form of policy required by the 
Act of May 17, 1921, P. L. 682, 737, the provision as to cancellation was as fol- 
lows: 

“This policy may be canceled at any time by the company, by giving to the 
insured a five days’ written notice of cancellation, with or without tender of the 
excess of paid premium above the pro rata premium for the expired time, which 
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excess, if not tendered, shall be refunded on demand. Notice of cancellation 


—, state that said excess premium (if not tendered) will be refunded on de- 
mand.” 


The law requires, where a policy is to be canceled, the conditions on which 
the right is exercised. must be strictly complied with (Scheel v. German Ameri- 


can Inc. Co., 228 Pa. 44, 76 Atl. 507), unless the insured waives this require- 
ment. 


[2, 3] To successfully terminate the relation of insured and insurer, the 
company must give a written notice of such cancellation to the insured, when 
the relation will terminate at the end of five days from the receipt of such 
notice. While no particular form of notice is necessary, it must be a positive 
and unequivocal act of cancellation indicating unmistakably the intention of the 
company no longer to be found by the policy five days after the receipt of notice 
of cancellation. If the notice be equivocal or not indicative of a present can- 


cellation, but a mere intention or desire to cancel in the future, a cancellation 
will not be effected. 


[4] In the present case there is no doubt defendant company desired to 
cancel the policy, and plaintiff was made acquainted with that fact. But, owing 
to the indefiniteness of the notice, plaintiff could not know when it was to take 
place, if at all. Appellant claims the notice came from letters sent by the insurer’s 
agent to the insured, but, giving them such effect, the notice did not comply with 
the terms of the policy; the letters to the insured merely requested a “return of the 
policy for cancellation.” This, for various reasons, could not and should not be 
done. While the letter of the 25th does say “under policy ordered canceled by the 
company,” that letter is in answer to an inquiry as to the return premium, and it 
was not regarded by the agent of the company as terminating the relationship, for 
later another letter was written asking that the policy come forward promptly for 
cancellation. In the instructions issued by the general agent to the broker, he was 
not authorizd to notify appellee the policy was actually canceled and would cease to 
be effective, after five days; his only instructions were to procure the policy and re- 
turn it for cancellation. The insured was not required to surrender the policy. 
The fire occurred within five days after the receipt of the letter of December 12th 
which might be held to be a positive notice of cancellation of the policy, not effective, 
however, until after the termination of the five days. The prior letters must all be 
read in connection with each other, and when so read there was not such a clear 
unequivocal cancellation of the policy as the notice required, and the testimony of 


Miss Hand did not aid in this respect; it was merely discursive of the legal effect of 
the notice. 


[5] In addition, “the notice must state that the excess premium (if not ten- 
dered) will be refunded on demand.” Under the provisions of the policy, privilege 
is given the company to pay or “tender the excess paid premium above the pro rata 
for the expired time,” or, “if not tendered, will be refunded on demand.” For- 
merly the unearned premium was required to be tendered when the policy was can- 
celed; otherwise the latter would continue in effect. Gosch v. Firemen’s Insurance 
Co., 33 Pa. Super. St. 496. The weight of authority was that the return or tender 
of the unearned premium was a condition precedent to a valid cancellation under the 
clause. Baldwin v. Pennsylvania Fire Insurance Co., 206 Pa. 248, 253, 55 Atl. 970. 
But here there was coupled with the statement that the premium would be refunded 
on demand, a condition requiring the return of the policy. 

The standard form of policy does not require a return of the policy to effect can- 
cellation. Such return is unnecessary. There may be good reasons why the policy 
should be retained by the insured. He may have rights thereunder which cannot be 
asserted save by and through the policy as evidence; therefore it may remain in his 
hands. If it should be surrendered, any right he might have may be defeated, or 
made difficult of assertion, and it can easily be imagined how an insurer could take 
advantage of just such a situation. All that is necessary to cancel the policy is a 
definite notice as above indicated, coupled with the further information regarding the 
unearned premium, as the policy requires. The insurer, to be relieved of liability, must 
literally comply with the requirements of this clause; otherwise, the policy will con- 
tinue and the company will be bound for any loss occurring thereunder. The insured 
may depend on his rights as thus established; he need not be put to the unnecessary 
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and useless expense of securing other insurance, or, ascertaining of his own initiative, 
the insurer’s state of mind. 


The judgment of the court below is affirmed. 


MONPLEASURE er at. v. HOME INS. CO. OF NEW YORK. (No. 3427.) 


(Springfield Court of Appeals. Missouri. Feb. 27, 1924.) 
259 Southwestern Reporter, 815. 


INSURANCE—POLICY HELD NOT VOID ON GROUND THAT INSURED 
NOT SOLE AND UNCONDITIONAL OWNER. 


Husband, who furnished funds for purchase of property, but caused deed to be 
executed to himself and wife as tenants. by the entirety in the belief that he 
thereby eliminated expenses of administration if he died prior to wife, could recover 
on fire policy, though he stated in application therefor that he was the sole and 
absolute owner of the property, and the policy provided that the policy would 
be void if the insured was not the sole and unconditional owner in fee. 

(For other cases, see Insurance, Dec. Dig. § 282[5].) 

Appeal from Circuit Court, Laclede County; W. E. Barton, Judge. 

Action by J. L. Monpleasure and another against the Home Insurance Company 
of New York. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Kirby Lamar, of Houston, Fyke, Snider & Hume, of Kansas City, and E. L. . 
Snider, of Chicago, Ill., for appellant. 

Mayfield & Mayfield, of Lebanon, for respondents. 

Brab.ey, J. This is a suit on a fire insurance policy by the owner and the 
mortgagee to recover for the loss of a dwelling and barn. The cause was tried 
before the court and a jury. Plaintiff recovered, and defendant appealed. 

In using the term “plaintiff,” we have reference to plaintiff Monpleasure, as 
the mortgagee is not mentioned except in the petition. In the application plaintiff 
stated that he was the sole and absolute owner of the property insured. The 
policy provided that, “if the insured shall not be the sole and unconditional owner 
in fee of said property,” then the policy would be null and void. A breach of 
the warranty of “sole and unconditional owner in fee” is the defense. 

The policy was issued September 6, 1921, for a period of five years. May 1, 
1922, the property insured was destroyed by fire. January 21, 1918, the land upon 
which the destroyed dwelling and barn were situate was conveyed to plaintiff and 
his wife, and under the deed they are tenants by the entirety. Plaintiff pleaded 
in his reply as follows: 

“Plaintiffs for further reply to defendant’s answer state the facts to be that 
in truth and fact the plaintiff J. L. Monpleasure is the sole equitable owner and 
has the full equitable title to the property insured by the defendant; that the 
plaintiff J. L. Monpleasure purchased said property out of his separate and per- 
sonal estate, and furnished the entire purchase money for said property out of 
his personal property and estate, and that he purchased the same with the inten- 
tion on his part of becoming the sole owner of this property, and that if the title 
to said property appears as joint owner, tenant by the entirety, or otherwise than 
in the name of this plaintiff, J. L. Monpleasure, that it was never the intention 
of the plaintiff J. L. Monpleasure to make a gift, advancement, or settlement on 
anyone to the title of said lands; that it was, has been at all times, and is now 
his = intention to retain said property as his own estate, and in his own right 
and title.” 

Plaintiff testified in support of the allegations of the reply, and on that point 
the court instructed as follows: 

“You are further instructed that although you may find and believe from the 
evidence that at the time of making the application for insurance, and at the time 
said policy was issued to the plaintiff by defendant, that the title to the property 
in question was in the joint names of the plaintiff and his wife, yet if you further 
find and believe from the evidence that at the time of the making of said deed 
the plaintiff's money purchased all of said property and was paid for by him, and 
that he did not intend to make said deed in his wife’s name as any advancement 
to her, or any settlement with her, but only intended to avoid costs in case of 
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his death and with no intention of making it as an advancement, or settlement or 
gift, then, and in that event, his title would be sufficient to entitle him to a verdict 
in this action.” 


The facts in Turner v. Home Ins. Co., 195 Mo. App. 138, 189 S. W. 629, are 
similar to the facts of the case at bar. In the Turner Case plaintiff bought the 
property for himself and paid for it with his own money, and directed that the 
deed be made to him, and supposed that such was the deed until after the fire 
occurred, and not until after the fire did he learn that his wife’s name had been 
inserted in the deed as one of the grantees; that he purchased and paid for the 
property without any intention of making it a provision for or gift to his wife, 
and without intending that any interest be conveyed to her. The facts in the case 
at bar are substantially the same as in the Turner Case, except that plaintiff did 
not direct that the deed be made to him alone. The deed in the instant case was 
made to plaintiff and his wife on the belief or notion, as plaintiff testified, that 
if the deed were so made and he should die first it would save the expense of 
administration. The law applicable to the facts is discussed in the Turner Case, 
and it is not necessary to repeat here. The policy was held valid in that case, 
not because the deed had been written contrary to the directions of the insured, 
but because under such facts the wife was held to be a mere trustee, holding 
whatever title she had in trust for her husband, who purchased and paid the 
purchase price without any intention of making any advancement, gift, or settlement 
upon his wife. In the Turner Case it is said: 


“The undisputed evidence here is that the husband purchased and paid for this 
land without any intention of making it a provision for or gift to his wife, and in 
fact without intending that any interest in it be conveyed to her. In cuch cases 
there is a resulting trust in the husband’s favor, and he is the equitable owner 
of the property.” 


This court indicated in the Turner Case what it thought about the question 
of the husband’s sole and unconditional ownership under a deed by which the 
grantees become tenants by the entirety of the property conveyed. On this point 
the court said: 

“There is considerable authority holding that where the assured’s title is under 
a deed making him only a tenant by the entirety with his wife he is not the sole 
and unconditional owner. [Citing cases.] If this had been all that was shown in 
this case as to the title we would be inclined to hold the policy void, in view of 
what the Supreme Court held as to the wife having a substantial interest when 
holding as a tenant by the entirety in Holmes v. Kansas City, 209 Mo. 513, 108 
S. W. 9, [and] 1134.” 

On the authority of the Turner Case, and cases there cited, we hold that 
under the facts in the case at bar the policy was not void on the ground that 
the plaintiff was not the sole and unconditional owner in fee of the insured property. 

We do not think that our conclusion is contrary to any rule of law announced 
in Haguewood v. Britain, 273 Mo. 89, 199 S. W. 950, and Larrick v. Heathman, 
288 Mo. 370, 231 S. W. 975. It appears to us from these two last mentioned cases 
that the controlling fact is the intention of the one who furnished the purchase 
money. If plaintiff in the case at bar intended to vest in his wife some interest 
in the property purchased, or to make an advancement to her, and to that end 
directed the deed to be made as here, then he would be precluded from questioning 
the character of such conveyance. 

The judgment should be affirmed, and it is so ordered. 

Farrington, J., concurs. 

Cox, P. J. I concur in affirming the judgment in this case, but reach that 
conclusion upon different ground from that stated in the opinion of my Brother 
Bradley. I do not think the evidence in this case sufficient to bring it under the 
rule announced by this court in Turner v. Home Insurance Co., 195 Mo. App. 138, 
189 S. W. 626. In that case the insured testified that he paid the entire considera- 
tion and intended that the deed should be made to him alone and did not know 
that the name of his wife was in the deed until after the fire. This court in 
that case properly held that, since he had paid al! of the consideration and a mistake 
had been made in writing the deed, he was the full equitable owner, and that met 
the condition of the policy which required the insured to be the absolute owner, 
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as does this policy here involved. In this case the evidence shows that the in- 
sured paid all of the consideration when the property was purchased, but it is 
not shown there was any mistake in writing the deed. We must therefore assume 
that his wife’s name was inserted in the deed as grantee with his knowledge and 
consent, if not by his express direction. The only testimony preserved in the 
record here that has any bearing on the question of whether the title was, in equity, 
solely in the husband, is his testimony as follows: After stating that he had paid 
all of the consideration, he was asked: “Q. At the time the deed was made to 
this property, did you have any intention of making an advancement to your wife 
for her use and benefit?” To this question he answered, “No.” In my judgment 
this evidence, standing alone, is not sufficient in either law or equity to establish 
the fact that he was the sole owner in such a sense that he could by any form of 
action have reformed the deed by having the name of his wife as a grantee stricken 
out. In the Turner Case a court of equity, on the evidence there given, could 
have reformed the deed; but I do not think a reformation could have been upheld 
on the evidence in this case, and for that reason I do not think the Turner Case 
applicable in this case. 


I do think, however, that plaintiff ought to recover in this case, notwithstand- 
ing the provisions of the policy in relation to the title. The policy in this case 
contains the following provisions: 


“And the said Home Insurance Company hereby agrees to indemnify and make 
good unto the assured * * * executors, administrators and assigns, after compliance 
with the conditions of this policy by the assured, * * * all such immediate loss 
or damage not exceeding in amount the sum or sums insured as above specified 
nor the interest of the insured in the property except as herein provided, nor exceed- 
ing the actual cash value of the property at the time of the loss, as shall happen 
by fire and lightning to the property so specified. 


“This indemnity contract is based upon the valuation and representations con- 
tained in the assured’s application and diagram of even number herewith, which the 
assured has signed and permitted to be submitted to the company and which 
are hereby made a warranty and a part hereof, and it is stipulated and agreed that 
if any false statements are made in said application or otherwise, or if * * * any 
change shall take place in the title or interest or possession of the property herein 
described, or if the assured shall not be the sole and unconditional owner in fee 


of said property, * * * then in each and every one of the above cases this policy 
shall be null and void.” 


It will be observed that the policy sought by its terms to make representations 
or statements in the application for insurance signed by the insured warranties. 
That provision in the policy, however, is controlled by our statute (sections 6233, 
6234, and 6235, Stat. 1919), and by force of the statute all statements or representa- 
tions made by a party who has an insurable interest in the property insured which 
are designated by the policy as warranties must be construed as representations only 
unless material to the risk. The test for determining whether or not a warranty 
or statement is material to the risk is whether, if the facts as they existed had 
been disclosed, the insurer would either have declined to issue the policy, or, if 
issued, would have charged a higher rate of premium. Boggs & Leathe v. 
American Ins. Co., 30 Mo. 63; Tebeau v. Globe & Rutgers Ins. Co., 271 Mo. 626, 
635, 197 S. W. 130, 2 A. L. R. 1041; Farber v. American Automobile Ins. Co., 
191 Mo. App. 307, 117 S. W. 675. 


The deed to the land on which the buildings covered by this policy stood was 
made to plaintiff and his wife, so they held the title as an estate by the entirety. 
In the application for insurance signed by plaintiff appears the following ques- 
tions and answers: 

“Q. Are you the sole and absolute owner of the property proposed to be 
insured? Answer: Yes. 

“Q. Is title to land on which buildings are situated in your name? Answer: 
Yes.” 

It is contended by appellant that since the estate was one by the entirety, 
the answers to the above questions were false, and the statement by the insured 
that he was the sole and absolute owner of the property, and that title was in 
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his name, was a warranty and, being false, rendered the policy void. Our statute 
(section 6233, Stat. 1919) provides: 

“The warranty of any fact or condition hereafter made by any person in his 
or her application for insurance against loss by fire, tornado or cyclone, which appli- 
cation, or any part thereof, shall thereafter be made a part of a policy of insurance, 
by being attached thereto, or by being referred to therein, or by being incorporated 
in such policy, shall, if not material to the risk insured against, be deemed, held 
and construed as representations only, in any suit brought at law or in equity in 
any of the courts of this state, upon such policy to enforce payment thereof, 
on account of loss of or damage to any property insured by such policy.” 


Section 6234 as to the question here involved is in substance the same as 
section 6233. 


Section 6235 provides: 

“No insurance company, corporation or association of persons doing a fire, 
cyclone or tornado insurance business in this state shall have the right, power or 
authority, by contract or otherwise, to contract against or in any manner what- 
ever evade the provisions of sections 6233 and 6234 of this article.” 

These provisions of the statute, of course, apply only to representations made 
by or for a party who has an insurable interest in the property. If he did not 
have such an interest, the policy would be void regardless of :the statute. 

As already stated, under our statute a statement designated in the application 
or policy as a warranty is not to be so construed unless material to the risk. 
Whether or not the alleged misrepresentation is material to the risk is determined 
by an ascertainment of the fact whether, if the truth had been known, the insurer 
would not have issued the policy, or, if issued, would have charged a higher rate. 
On that question no evidence was offered; hence, we are asked to declare as a 
matter of law that the statement of plaintiff that he was the sole owner and that 
title was in his name was both false and material. This I do not think we can do. 
It could not be said as a matter of law that the risk is greater because the estate 
is one by the entirety in husband and wife than it would be if the estate were 
held by the husband alone. If the risk were no greater, then the rate would be 
no higher, and for the same reason the insurer would as readily issue the policy 
in the one case as the other. Had the agent of the insurer who wrote the policy 
known that the name of the wife was in the deed as grantee with the husband, 
he might have included her name with his in the policy; but, in the absence of 
evidence to the contrary, we must assume that, if the facts had been known, the 
policy would have been issued and the same rate of premium charged, and hence 
the alleged misrepresentation was not material to the risk, and therefore under our 
statute was not a warranty and did not render the policy void. 

Complaint is made of an instruction for plaintiff which told the jury that if 
they should find for plaintiff to find in the sum of $800, the amount of the policy. 
The loss was a total one, and no evidence was offered to show any depreciation in 
the value of the property after the policy was issued. In that state of the case, 
the plaintiff, under our statute, if he had an insurable interest in the property, 
was entitled to recover the full amount of the policy. 

This brings us to the question whether plaintiff had an insurable interest in the 
property, for if he had an insurable interest the policy, as we have already stated, 
was not void, and if not void then the defendant, under the evidence, was liable 
for the amount stated in the policy. In Key ex rel. v. Continental Insurance Co., 
101 Mo. App. 344, loc. cit. 353, 74 S. W. 162, 165, it is said: 

“What is the interest in the property which shall make the contract valid? 
We think the best definition to be, ‘any such interest as shall make the loss of that 
property a pecuniary damage to the insured.’” 

That definition of an insurable interest is certainly correct, for the very pur- 
pose of.fire insurance is to secure protection to a person’s interest in the property 
by providing for payment to the insured of the amount of his pecuniary loss in 
case of destruction of the property by fire. It is said, however, that plaintiff and 
his wife held that estate as an entirety, and that means that they together are 
one, and that each separately and singly does not hold the title, but the title is 
in the united person, which is the product of the union of the two persons by mar- 
riage. It is true that the two are united, and the old rule was that by the mar- 
riage this unity was formed by the personality of the wife being merged in that 
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of her husband. The unity is now held in this state, since the passage of the 
Married Woman’s Act, to be a unity of equals. Stifel’s Union Brewing Co. v. 
Saxy, 273 Mo. 159, 201 S. W. 67, L. R. A. 1918C, 1009. 

It is also held in that case that notwithstanding the unity is of equals, yet in 
estates by the entirety each owns the whole estate, and when one dies the other 
does not take by survivorship, but simply retains what was previously held with 
all restrictions on the power to sell or incumber removed. In Asbaugh v. Asbaugh, 
273 Mo. 353, 201 S. W. 72, this unity of husband and wife in estates by the entirety 
is described as a fiction of the law, and it is a fiction, for while it is held that 
the full title is vested in each, it is also held that neither can sell or incumber with- 
out the concurrence of the other. While, however, neither can sell or incumber 
without the other, either can, acting alone, protect the property and can drive away 
trespassers or sue and recover in ejectment without joining the other party. Bains 
v. Bullock, 129 Mo. 117, 31 S. W. 342. 

In the case just cited the plaintiff was the wife, and the point was made by 
the defense that she could not maintain the suit alone, and that it was necessary 
that her husband be joined with her. This the Supreme Court held was not a 
defense. That as to a third party either the husband or wife could, without join- 
ing the other, sue in ejectment and recover possession of the property and also 
rents and damages. "We can see no difference, in principle, between that case and 
this. If either the husband or wife acting alone can recover in ejectment, we see 
no reason why he or she when acting in good faith cannot protect the property 
against loss by fire by insuring it at his or her own expense and in his or her 
individual name, and when a loss occurs, and the company refuses to pay, sue and 
recover for the protection of the estate upon the same theory that the same party 
could eject a trespasser or sue in ejectment and recover possession and damages. 

My conclusion upon the whole case is that for the purpose of protecting the 
property by securing the insurance thereon the plaintiff in this case, as long as he 
acted in good faith, had the right to act alone and his statement that he was the 
sole owner and the title in his name, as far as it affected his right to insure the 
property at his own expense, was not a misrepresentation at all, but was the truth. 
In any event, if it can be said that it was technically a misrepresentation, it was 
not, under the statute in this state, a material misrepresentation which should render 
the policy void. 

For the reasons stated, I concur with my Brother Bradley that the judgment 
is for the right party and should be affirmed. 


BLOOMER v. CICERO MUT. FIRE INS. CO. 


(Supreme Court of Wisconsin. April 8, 1924.) 
198 Northwestern Reporter, 287 


1, INSURANCE—AGENT’S KNOWLEDGE OF CHATTEL MORTGAGE 
HELD NOT IMPUTED TO COMPANY. 


Where chattel mortgagee of property covered by a fire policy, some time after 
the policy was issued, inquired of agent not in his capacity as insurer’s agent, what 
she should do with the mortgage, held that agent’s knowledge was not notice to 
the company of the giving of the mortgage within a provision making the policy void 
for failure to notify the company of egg inge 

(For other cases, see Insurance, Dec. Dig. § 378[4].) 

2. INSURANCE—CONTRACT INDIVISIBLE IF BREACH AS TO ONE 

ITEM INCREASES RISK AS TO OTHERS. 

Where a fire policy covers different items of property, the contract is indivisible 
if the breach of the contract as to one item of property affects or may reasonably 
be expected to affect the other items by —, ~ risk thereon. 

(For other cases, see Insurance, Dec. Dig. § 179.) 

3. INSURANCE—FIRE POLICY ‘COVERING FARM BUILDINGS AND CON- 

TENTS HELD NOT DIVISIBLE. 

A fire policy covering farm buildings, household furniture, wearing apparel, 
stock, and grain, where the buildings were in such close proximity that fire in one 
necessarily jeopardized the others, was not divisible, and a chattel mortgage placed 
on personalty without notice to the company made policy void. 

(For other cases, see Insurance, Dec. Dig. § 330[5].) 
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4, INSURANCE—POLICY PROVISIONS AVOIDING POLICY ON INCUM- 


rg PROPERTY WITHOUT NOTICE TO COMPANY HELD 


A fire policy provision of a mutual company that the policy should be void on 
incumbering the insured property without notice to the company, though neither the 
by-laws nor resolution adopted at the annual meeting authorized such limitations as 
required by St. 1921, § 1932, held available as a defense in an action on a policy. 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 

Appeal from Municipal Court, Outagamie County; Albert M. Spencer, Judge. 

Action by William Bloomer against the Cicero Mutual Fire Insurance Company. 
Judgment for defendant, and plaintiff appeals. Affirmed. 

Action to recover on a fire insurance policy. The policy was issued by the de- 
fendant insurance company February 24, 1921. It insured against loss by fire plain- 
tiff’s farm buildings, household furniture, wearing apparel, stock and grain. On the 
6th day of February, 1922, the property was destroyed by fire. On February 14, 1921, 
the plaintiff executed a chattel mortgage on the personal property covered by the in- 
surance policy to secure the sum of $1,500. The insurance policy contained this 
provision : 

“And if the said insured and his assigns shall hereafter make or procure any 
other insurance on the same property or any part thereof, or incumber or suffer the 
same to be incumbered, or adidtionally incumbered, after the application shall have 
been made and subscribed and shall not with all reasonable diligence give notice 
thereof to the secretary and have same indorsed on this instrument or otherwise 
acknowledged by this corporation in writing, this insurance shall cease and his policy 
shall be void and of no effect.” 

The trial court found that plaintiff did not give notice to the company of the 
execution of said chattel mortgage, and held that the policy was thereby made void. 
Judgment was rendered in favor of defendant, from which judgment plaintiff ap- 

ealed. 
r Bradford & Bradford, of Appleton, for appellant. 

Albert Krugmeier, of Appleton, and Olin, Butler, Thomas, Stebbins & Stroud, 

of Madison, for respondent. 


OWEN, J. [1] Appellant claims, first, that the company had notice of the giving 
of the chattel mortgage, and, second, that the policy was divisible and the placing 
of the chattel mortgage only voided the policy as to those items covered by the chattel 
mortgage, if it voided any part thereof. There is no pretension that the plaintiff 
gave notice to the company of the execution of the chattel mortgage. The fact relied 
upon to establish notice to the company is that one of the mortgagees inquired of the 
company’s agent who procured the issuance of the policy what she should do with 
the chattel mortgage. The agent advised her to file it with the town clerk. This 
was some time after the policy had been issued, and constituted a transaction entirely 
distinct from the issuance of the insurance policy. She did not call upon him in his 
capacity as agent of the insurance company, nor is there any evidence in the record 
that he was advised that the chattel mortgage covered the property insured by the 
policy. The conversation with the agent was not for the purpose of bringing home 
to the company the fact that a chattel mortgage had been issued upon property 
covered by the insurance policy, but rather to secure information as to what was 
necessary to be done to preserve the lien of the chattel mortgage. It is plain that 
whatever knowledge came to the agent, of the execution of the chattel mortgage 
upon property insured by the company, was not acquired by him within the scope of 
his authority or duty as agent of the company. Under such circumstances the knowl- 
edge of the agent is not imputed to the principal. 2 C. J. 364. See, also, Johnson v. 
Blumer (Wis.) 197 N. W. 340. The finding of the trial court, therefore, upon the 
questidn of notice cannot be disturbed. 


[2] The next question is whether the policy is divisible so that an incumbrance 
upon a portion of the insured property does not void the policy as to the unincum- 
bered property. The rule is that— 

“Although the insurance is distributed to the different items of insured property, 
the contract is indivisible if the breach of the contract as to an item of the property 
affects, or may reasonably be supposed to affect, the other items, by increasing the 
risk thereon.” Loomis v. Rockford Ins. Co., 77 Wis. 87, 45 N. W. 813, 8 L. R. A. 
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834, 20 Am. St. Rep. 96; Worachek v. New Denmark Mutual Home Fire Ins. Co., 
102 Wis. 88, 78 N. W. 411. 

In the former case it was held that where the insurance policy covered three 
sets of farm buildings several miles apart, the sale of one of the farms did not in- 
validate the policy as to the buildings located on the other farms, under a provision 
that “if any change takes place in the title to the property insured without the con- 
sent of the secretary of the defendant company, the policy shall be null and void,” 
because the change in the title to the one farm did not affect the risk as to the build- 
ings located on the other farm. It has been held that a policy covering a building and 
its contents is indivisible. Worachek v. New Denmark Mutual Home Fire Ins. Co., 
102 Wis. 88, 78 N. W. 411, and cases there cited. 

[3] In the instant case the insurance policy covered farm buildings and their 
contents. That which increased the hazard as to one.item of property neces- 
sarily increased the risk with reference to all other items. The buildings were no 
doubt in such close proximity that fire in one necessarily jeopardized the others. It 
may be presumed, too, that the chattel mortgage covered the contents of all the 
buildings—furniture in the dwelling, stock and grain in the outbuildings. The per- 
sonal property could not be subjected to an extra hazard without increasing the risk 
on the buildings. The policy cannot be held divisible, and if void as to the personal 
property it is void as to all the property covered by the policy. 

[4] Section 1932, Stats., relating to town mutual insurance companies, authorizes 
the board of directors to issue policies of insurance agreeing to pay loss or damage 
occasioned by fire, “and providing for such conditions of insurance as may be de- 
termined by the by-laws of such corporation or by the resolutions of its annual 
meeting.” Upon the back of the policy introduced in evidence appeared what pur- 
ported to be the by-laws of the defendant. Such by-laws contained no provision au- 
thorizing the insertion of the chattel mortgage clause here under consideration. The 
question occurred whether the defendant was authorized to insert such clause in its 
policy and whether it could take advantage of such a clause to avoid liability if its 
insertion in the policy had not been authorized by a by-law or a resolution adopted at 
its annual meeting. Consideration of the case was suspended, and the attorneys were 
asked to file a stipulation indicating whether or not any action under section 1932 had 
been taken by the company authorizing the provision, and unless a stipulation be 
filed showing that the insertion of the provision had been duly authorized, to file briefs 
upon the question whether such provision is valid and is available as a defense. The 
attorneys for the defendant offered to stipulate that neither a by-law nor a resolution 
had been adopted, but insisted that the stipulation should contain facts showing a 
substantial compliance with the statute. To this the plaintiff’s attorneys refused 
to stipulate, so that we do not have before us a record upon which it may be de- 
termined whether the provision was lawfully authorized. However, the attorneys 
filed briefs upon the questions of whether the provision is available as a defense, 
even though not authorized. Upon a further consideration of the case we conclude 
that the question propounded for additional briefs is settled in the affirmative by the 
case of McCoy v. Northwestern Mutual Relief Association, 92 Wis. 577, 66 N. W. 
697, 47 L. R. A. 681, and we shall indulge in no further discussion thereof. 

After giving this case our most careful consideration we are unable to discover 
any escape from the judgment of the court below, and it must be affirmed. 

So ordered. 


BUSBOOM vy. CAPITAL FIRE INS. CO. 
(No. 22726.) 
(Supreme Court of Nebraska. March 22, 1924.) 
197 Northwestern Reporter, 957. 
(Syllabus by the Court.) 
1, INSURANCE—EVIDENCE HELD TO SHOW AUTHORITY OF IN- 
SURER’S AGENT TO RECEIVE PAYMENT OF PREMIUM NOTE. 


Evidence as to authority of an insurance agent to receive payment of a premium 
note examined, and held sufficient to sustain a verdict in the affirmative. 
(For other cases, see Insurance, Dec. Dig. § 92.) 
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2. INSURANCE—MISSTATEMENTS IN APPLICATION MADE BY IN- 
SURER’S AGENT HELD NOT TO AVOID POLICY. 


An insurance company is liable on its policy issued on a written application mis- 
stating the facts, where such misstatements were written in the application by the 
commpany’s agent, the insured having correctly stated the facts and acted otherwise in 
good faith, not consenting to or knowing of the misstatements. 

(For other cases, See Insurance, Dec. Dig. § 379[5].) 


3. INSURANCE—MERE ACCEPTANCE BY INSURED OF POLICY CON- 
TAINING FALSE STATEMENTS WILL NOT CHARGE HIM WITH 
DUTY OF NOTIFYING INSURER. 


The mere acceptance by the assured of a policy of insurance containing false 
statements from the application will not charge the assured with the adoption of such 
statements as his own, and thereby make it his duty to notify the company thereof. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

Appeal from District Court, Cheyenne County; Blackledge, Judge. 

Action by Ernest Busboom against the Capital Fire Insurance Company. From 
a judgment for plaintiff, defendant appeals. Affirmed. 

McCarty & Hager, of Lincoln, for appellant. 

Kepler & Kratz, of Sidney, for appellee. 

Heard before MORRISSEY, C. J., ROSE, GOOD, and DAY, JJ., and‘-REDICK, 
District Judge. 

REDICK, District Judge. Action for loss under a policy of fire insurance upon 
a threshing machine. The Capital Fire Insurance Company, having its principal place 
of business at Lincoln, Nebraska, was represented by Lavoni & Son as agents for the 
writing of insurance at Sidney, Nebraska. Plaintiff, Ernest Busboom, was a farmer, 
and while out in the field was solicited by Carl Lavoni, an employee of Lavoni & 
Son, and J. H. McNew, district manager of defendant, to take out a policy of in- 
surance on the thresher in question. McNew wrote out the application and the plain- 
tiff signed it, together with a note for the premium in the sum of $52 payable Sep- 
tember 1, 1921, at the home office of the company. McNew and Lavoni then went to 
the yard where the thresher was located, obtained the numbers and some other de- 
tails which were inserted in the application by McNew, and in due time the policy 
in suit was mailed to the plaintiff. Prior to the maturity of the note, the company 
sent plaintiff two notices to pay the same, but it was not paid when due. On Septem- 
ber 21, 1921, plaintiff paid to Carl Lavoni $52.21, being the amount due upon said note 
with interest. Carl was not the. agent of defendant for any purpose, but turned the 
money over to Lavoni & Son, who on September 22 mailed a check for said amount 
to defendant at Lincoln, with letter of transmittal requesting the return of the note 
to them. If the check was mailed at Sidney before 6:40 p. m. on the 22d, it should 
have arrived in Lincoln 10:50 a. m. of the 23d by usual course of mail, but, as evi- 
denced by the receiving stamp of the company, it did not arrive until the morning 
of the 24th of September, when it was accepted by defendant, and the note mailed to 
Lavoni & Son. Some time on September 23d the threshing machine and other 
articles covered by the policy were destroyed by fire, and notice thereof given the 
defendant on the 25th or 26th, and defendant thereupon caused an investigation to 
be made by their agent at Sidney, and, upon receiving his report, returned the sum 
of $52 to the plaintiff, the matter of the small amount of interest having been over- 
looked, but which was tendered upon the trial. 


Defendant presented two defenses upon the trial: (1) That Lavoni & Son were 
not the agents of the defendant for the purpose of collecting said note and had no 
authority from said defendant to receive payment thereof; and (2) that plaintiff in 
said application falsely represented that there were no incumbrances upon the property 
insured, whereas in truth and in fact there were three chattel mortgages past due 
thereon. The case was tried to a jury and resulted in a verdict and judgment for 
the plaintiff for the full amount of the policy less the premium returned, and de- 
fendant appeals. 

[1] 1. As to both defenses, the contention is that the verdict is not supported 
by the evidence, and we will first consider the one relating to the agency of Lavoni 
& Son. The evidence of defendant leaves no doubt that the collection of premium 
notes was not within the general duties of Lavoni & Son, but there is evidence that 
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sometimes they did collect such notes and transmitted to defendant, and that other 
agents did the same, and such remittances were accepted. 

“Whether the relation of principal and agent exists between two parties is gen- 
erally a question of fact, and, while it is not necessary to prove an express contract 
between the parties to establish such relation, either that must be done, or the conduct 
of the parties must be such that the relation may be inferred therefrom.” Bankers’ 
Life Ins. Co. v. Robbins, 53 Neb. 44, 73 N. W. 269. 

It is the almost universal custom for the assured to pay the premium to the solicit- 
ing agent, and the fact that the note was payable at the company’s office at Lincoln did 
not preclude payment to defendant’s agent elsewhere. It would seem, therefore, that 
the transaction in question was in the ordinary course, and that under ordinary con- 
ditions the acceptance of the money from the agents would bind the insurance -com- 
pany on the principle of the agent’s apparent authority and that of ratification. But 
defendant contends that, when they accepted the money, they were not aware that a 
loss had occurred, which fact is clearly shown by the evidence, and that if they had 
known of the loss they would not have accepted the money. This proposition would 
have great force if it were claimed that by the receipt of the money the agent had 
waived some provision of the policy or had estopped the defendant from making 
some defense which then existed; as, for example, if the loss had occurred before 
payment. But we think that the fact of the loss intervening between the payment 
to Lavoni,and the receipt of the money by defendants is not pertinent upon the ques- 
ton of agency here presented. The position is hardly tenable that Lavoni & Son 
were authorized to receive the money if no loss had occurred, but were not so author- 
ized because of that circumstance taking place subsequently. It cannot be doubted 
but that, if the loss had occurred at any time after the receipt of the money by de- 
fendant, no question of the agents’s authority would have arisen, and if in such case 
the evidence would be sufficient to sustain the authority of the agent at the time 
it was paid, we are unable to perceive how such authority can be destroyed by some- 
thing occurring subsequently. The finding of the jury was for the plaintiff on this 
issue and is sustained by sufficient evidence. 

[2] 2. The application contained the following: “Incumbrance on the above de- 
scribed property, $ .” And it contained the following warranty: 

“T further warrant that all answers to above questions as shown herein are true, 
* * * and I further warrant that no one except the signer or signers hereof has any 
interest in the property above described, except as stated in the application, either as 
mortgagee or otherwise.” 

The plaintiff testified as to what occurred at the time the application was written 
up by defendant’s agent McNew, as follows: 

“Q. Just state what was asked you by the agents? A. They asked me whether 
I had anything against this machine, and I said there was, and they asked me what 
it was, and I told them I had two small mortgages against it, that I didn’t think 
they were on record; and he just branched off and said, ‘If they are small we will 
not pay any attention to that.’ He let it go, and he didn’t put it on.” 

With reference to this matter, McNew testified that he got the information from 
which the application was prepared from the plaintiff, and that he stated truth- 
fully in the application the information given him; “could not positively say whether 
I read it to him or not. I prepared the application and asked the questions and com- 
pleted it and handed it to him; could not say whether I read it to him or left it to him 
to read.” Plaintiff testified that he did not think the application was read over to him, 
but could not remember. There is no positive evidence that the plaintiff knew how 
the answers were put down in the application; at any rate this was a question for 
the jury. It appears that at the time of the application there were three mortgages 
upon the threshing machine, one for $1,237, which also covered 5 cows, 4 heifers, 
1 steer, 3 calves, 4 horses and a lot of farming machinery not included in the policy 
of insurance; also one for $429.10, which also covered one Model 83 Overland Auto- 
mobile and one Titan engine not covered by the policy, also one for $400 on the Avery 
separator alone, which appears to have been given to a former partner of plaintiff 
for his half interest in the separator, but which mortgage plaintiff claims had been 
settled and paid off, although this is disputed by the mortgagee. The existence of 
these mortgages was undoubtedly a material fact which, if known, would have pre- 
vented the issuance of the policy. It is clearly established by the evidence that the 
policy would have not have been issued by the insurance company if it had known 
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of these chattel mortgages; and if false representations with reference thereto were 
made by the plaintiff a perfect defense to this action is made out. It seems, how- 
ever, that the plaintiff, when asked the question as to incumbrances, stated to de- 
fendant’s agent that there were two small mortgages upon it; plaintiff testifying that 
he considered them small mortgages from the fact that they covered considerable 
other property, and that he didn’t mention a third mortgage because he understood 
it had been paid. If plaintiff’s version of the conversation is correct, he was not 
called upon at that time to more definitely describe the mortgages. McNew, by his 
testimony quoted above, inferentially denied the making of these statements by 
plaintiff, but does not make any specific denial thereof. Carl Lavoni, the other per- 
son present at the time, was not called as a witness by either party. The question, 
then, whether or not plaintiff gave the information was one of fact for the jury, 
who found for the plaintiff. The situation we must assume, then, is that the agent 
of the defendant who prepared the application was notified by the plaintiff of the 
existence of two mortgages upon the subject of insurance, but considering them un- 
important wrote the answer “no” in the application. Such a situation is not new 
in this state, and it has been held that, where the applicant makes a truthful dis- 
closure as to the situation of the property relative to incumbrances and the solicitor 
of the insurance writes false answers in. the application, he acts as the agent of 
the insurance company, and the latter is estopped from claiming the répresentation 
is false. 

In State Ins. Co. v. Jordan, 29 Neb. 514, 45 N. W. 792, it was held: 

“Where it appeared that the insured was unable to read and write, and the appli- 
cation was made out by the agent of the insurance company, who testified that he 
read it over to the insured, while the latter testified that the agent did not so read it, 
and he had no knowledge of its contents, there being thus a conflict of evidence on 
this point, and the jury having found for the plaintiff, held, that if the insured was 
= aware of the contents of the application, he would not be bound by statements 
therein.” 

And in Home Fire Ins. Co. v. Fallon, 45 Neb. 554, 63 N. W. 860: 

“An insurance company is liable on its policy issued on a written application 
misstating the facts, where such’ misstatements were written in the application by the 
company’s agent, the insured having correctly stated the facts and acting otherwise in 
good faith, not consenting to or knowing of the misstatement.” 

And in the opinion with reference to the Jordan Case it is stated, it is true, that 
in that case it appeared that the insured was unable to read. But we do not think 
the distinction in the cases material. When the insured states the facts correctly to 
the company’s agent, he is not bound to exercise vigilance thereafter to determine 
whether the agent is exercising care or good faith in his transactions on behalf of the 
company. In other words, the company is estopped from seeking to avoid its contract 
because of a mistake or fraud committed by its own agent, the insured having acted 
in good faith, although, perhaps, somewhat negligent. It is not necessary to cite 
further cases. ‘ We are of the opinion that those already referred to rule the case at 
bar, and that the finding of the jury cannot be disturbed. 

[3] A further contention of defendant is that, when the plaintiff accepted the 
policy of insurance which contained a copy of the application with the false answer 
referred to, it was his duty to read it, and whether he did or not he was bound to 
know of the false statement in the application and notify the insurance company 
thereof, and that having failed to do so he cannot now be heard to deny that the 
statements thus made are his own, and cites Hayes v. Automobile Ins. Exchange 
(Wash.) 218 Pac. 252, which sustains that proposition. The case might be distin- 
guished, in that it appeared that the applicant signed a blank application and the agent 
of the insurance company filled in the false statements, and the policy contained the 
express provision: 

“By the acceptance of this policy * * * the insured makes and warrants to be 
true each of the following statements, and the Exchange hereby issues the policy, 
relying upon the truth thereof.” 

The court distinguishes that case from those wherein the assured is held not 
rsponsible where the company’s agent has advised him that the statements are proper 
ones to make, and from Eaton v. National Casualty Co., 122 Wash. 477, 210 Pac. 
779, wherein the agent incorrectly recorded truthful answers given by the assured. 
We think that case is not authority in this. “Moreover, in Insurance Co. v. Bachler, 
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44 Neb. 549, 62 N. W. 911, it was held that the assured’s acceptance of the policy 
under the circumstances of that case was not a representation that the insured prop- 
erty was free from incumbrance. We think it would be too harsh a rule in all cases, 
and especially under the circumstances shown in the case at bar, to hold that the 
mere acceptance by the assured of a policy containing misstatements of fact bound 
him thereby as false representations made by him 

The objection to a portion of instruction No. 2 given by the court, quoted in 
appellant’s brief is not well taken when the entire instruction is considered. The jury 
were plainly told that if Lavoni & Son were not the agents of the defendant, 
authorized to receive the money, and the money did not reach defendant’s 
home office at Lincoln until after the fire had occurred, the plaintiff could not recover. 

All questions of fact were fairly submitted to the jury, and finding no error in 
the record, judgment must be affirmed. 

firmed. 


ELECTRONE AUTO MUSIC CO., Inc., v. RICHMOND INS. CO. 
OF NEW YORK 
(Supreme Court, Appellate Term, First Department. March 10, 1924.) 
203 New York Supplement, 531. 


1, INSURANCE—FIRE POLICY HELD NOT TO COVER PIANO IN BUILD- 
ING OCCUPIED FOR MANUFACTURING PURPOSES. 


A fire loss of a piano situated in a restaurant in a building part of which was 
occupied by a manufacturing furrier is not within a policy insuring pianos con- 
tained in any building “occupied as stores and dwellings, theaters, apartment houses, 
churches, schools and public buildings.” 

(For other cases, see Insurance, Dec. Dig. § 165.) 


2. INSURANCE—CLAUSE EXCLUDING DEFENSE OF BREACH OF WAR- 

RANTY HELD NOT APPLICABLE. 

A fire policy clause negativing exemption of insurer from liability for breach 
of warranty by insured does not apply to proof that the burned piano never came 
within the terms of the policy. 

(For other cases, see Insurance, Dec. Dig. § 387.) 

Appeal from Municipal Court, Borough of Manhattan, Third District. 

Action by the Electrone Auto Music Company, Inc., against the Richmond 
Insurance Company of New York. From a judgment after trial by the court 
without a jury, defendant appeals. Reversed, and complaint dismissed. 

Argued February term, 1924, before Guy, Burr, and Proskauer, JJ. 

Leslie C. Ferguson, of New York City, for appellant. 

Dowling & Alexander, of New York City (Jacob J. Alexander, of New York 
City, of counsel), for respondent. 

ProsKAueEr, J. [1] Plaintiff has recovered for a fire loss of a‘ piano situated 
in a restaurant in a building at 112 West Twenty-eighth street. The policy insured 
pianos contained in any building “occupied as stores and dwellings, theaters, apart- 
ment houses, churches, schools and public buildings.” Part of the premises 112 
West Twenty-eighth street were occupied by a manufacturing furrier, who employed 
several workmen and operated six machines and had in his premises from 1,500 to 
5,000 raw furs, 500 to 2,000 finished garments and raw supplies, such as rolls of 
cotton and thread. This portion of the building was clearly used for manufacturing 
purposes, and the policy did not cover a piano contained in such a building. Cooley 
on Law of Insurance, vol. 1, p. 732; Chase v. Insurance Co., 20 N. Y. 52; Jackson 
v. Insurance Co., 33 Hun, 60; Wall v. East River Ins. Co. 7 N. Y. 371. 

[2] The clause in the policy negativing exemption of defendant from liability 
by reason of breach of warranty by the plaintiff does not apply. The defense 
here rests, not on a breach of warranty, but on the proof that the burned piano 
never came within the terms of the policy. 

Judgment reversed, with $30 costs, and complaint dismissed, with costs. All 
concur. 
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FIREMEN’S FUND INS. CO. v. GULF TRANSP. CO. (No. 23540.) 


‘Supreme Court of Mississippi, Division B. March 10, 1924. Suggestion: of Error 
Overruled April 21, 1924.) 
(Syllabus by the Court.) 
99 Southern Reporter, 515. 


1. INSURANCE—DUTY OF INSURER ELECTING TO REPAIR PROP- 
ERTY STATED. 


When a barge is injured in a storm at sea, and is insured against perils of 
the sea, when the insurance company, instead of paying the indemnity provided for 
in the policy, with the consent of the owner elects to repair the barge, it thereby 
becomes the duty of the insurance company to place the barge in as good condition 
as it was before being injured in the storm at sea. Complete indemnity is the 
contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 595.) 


2. JUDGMENT—ACTION BY INSURED AGAINST INSURER REPAIRING 
BARGE FOR DAMAGES IN SECOND DISASTER ON ACCOUNT OF 
INADEQUACY OF REPAIRS HELD NOT BARRED BY ACTION FOR 
REPAIRS PAID BY INSURER. 


Where a barge which is insured against perils of the sea is injured in a storm, 
and the insurance company attempts to repair the barge instead of paying the 
insurance in accordance with the policy, and then through its agent issues a certif- 
icate of seaworthiness to the owner who has paid the contractor for repairing 
the barge upon the request of the insurance company, and thereafter the insurance 
policy is reinstated, and the barge then sinks’ in smooth waters, a suit, first, for 
the amount of repairs paid at the instance and request of the insurance company, 
and, second, upon the reinstated policy for the second disaster, in which a recovery 
is allowed for the amount spent in repairs, and denied because the second disaster 
was not due to a peril of the sea and therefore not covered by the policy of insur- 
ance, does not preclude a second suit for damages because of the inadequacy and 
insufficiency of the repairs made by the insurance company on the barge. 

(For other cases, see Judgment, Dec. Dig. § 589[2].) 

Appeal from Chancery Court, Harrison County; V. A. Griffith, Chancellor. 

Suit by the Gulf Transportation Company against the Firemen’s Fund Insur- 
ance Company. From a decree for plaintiff, defendant appeals, Affirmed. 

See, also, 121 Miss. 655, 83 South. 730, 9 A. L. R. 1307. 

White & Ford, of Gulfport, Henry P. Dart, Jr. (of Dart, Kernan & Dart), 
of New Orleans, La., and Wells, Stevens & Jones, of Jackson, for appellant. 

Mize & Mize and Geo. H. Murphy, all of Gulfport, for appellee. 

Sykes, P. J. The appellee, Gulf~Transportation Company, a corporation, as 
complainant in the chancery court, seeks in its bill a recovery against the appellant 
(Firemen’s Fund Insurance Company) of $30,000 damages for the failure of appel- 
lant company to properly repair the barge Bert. 

The bill alleges that the barge Bert, the property of appellee, was engaged 
in the oil-carrying business in the Gulf of Mexico; that it was insured in the 
appellant insurance company in the sum of $35,000; that the barge was structurally 
sound and seaworthy at the time of the issuance of the insurance policy, and was 
in such condition when it sustained damages in a storm at sea, which injuries con- 
sisted of its being hogged, water-logged, and strained in the storm, and while 
in this condition it was towed into Galveston, Tex., and turned over to the appellant 
insurance company under the terms and conditions of the insurance policy; that 
the appellant insurance company took charge of the barge through its agent, exam- 
ined it, and repaired it at a cost of over $20,000; that under the law and general 
custom of business these bills for repairs were paid by the appellee company, when 
approved and O. K.’d by the agent of the appellant company; that after these 
repairs were made by the insurance company, it (the insurance company) through 
its agent issued a certificate of seaworthiness to the complainant, whereupon com- 
plainant, relying upon this representation of seaworthiness of the defendant, insur- 
ance company, leased the barge to a company engaged in the oil-carrying business; 
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that the barge the next day after being loaded with oil, in the Houston Ship Chan- 
nel, in smooth and placid waters, stranded and practically went to pieces; that 
the cause of this ‘injury to the barge was the failure of the appellant, insurance 
company, to properly and adequately repair the barge at Galveston; that when 
the insurance company took charge of the barge at Galveston to repair it it became 
its duty to put the barge in seaworthy condition and make proper repairs; that 
the repairs made were inadequate, did not put the barge in seaworthy condition, 
and were the proximate cause of her injury in the Houston Ship Channel, which 
injury amounted to practically a total loss; that before the injury sustained in the 
storm the vessel was sound and seaworthy; that complainant relied on the repre- 
sentations of the defendant insurance company that the repairs made on the barge 
put her in a seaworthy condition. After these repairs were made the insurance 
policy was reinstated on the barge by the appellant company. 

After a demurrer had been overruled to the bill the appellant answered generally 
denying the allegations of the bill and setting up certain alleged defenses contained 
in the insurance policy. It denied that it repaired the vessel through its agent, 
but alleged that the repairs were agreed upon by its agent and the agent of the 
appellee, and were made by the appellee, and that it is not responsible for any 
insufficiency in these repairs. It denied that the barge was ever sound and sea- 
worthy, but alleged that it was structurally weak and not fitted for the oil-carrying 
business. The answer refers to and specifically sets up a previous lawsuit between 
these two parties about the same subject-matter and alleges that all issues involved 
in this case were litigated therein, and that the previous cause is res adjudicata 
of the issues here involved. 

The cause was heard before the chancellor on pleadings and proof, and a 
decree was rendered in favor of the appellee Gulf Transportation Company, for 
the amount sued for, from which decree this appeal is here prosecuted. 

The opinion of the court in the previous suit between these parties will be 
found in 121 Miss. 655, 83 South. 730, 9 A. L. R. 1307. For a complete under- 
standing of all of the facts relating to these two suits, it will be necessary to read 
this former opinion of the court. 

The two principal questions raised in this appeal are, first, whether or not 
the insurance company through its agent agreed to properly repair the barge Bert 
and put it in a seaworthy condition instead of making the indemnity under its 
insurance policy. 

Subsidiary questions arising under this are, first, whether the barge was struc- 
turally sound and seaworthy before it was injured in the Galveston storm, and, 
second, if it was, and the insurance company repaired the barge, did these repairs 
place the barge in as good condition as she was before the storm? 

The second principal question involved is whether, by virtue of the former 
suit, instituted by appellee (complainant), and reported in 121 Miss., supra, appellee 
is precluded from maintaining this suit. The subsidiary questions involved are, 
(a) Is that litigation res adjudicata of this? (b) By prosecuting that suit did 
complainant make an election of remedies? (c) Did it thereby split a cause of 
action? and (d) Is it thereby estopped from maintaining this suit? 

[1] Upon the first question, the testimony of Mr. Fant, the owner of the 
Gulf Transportation Company, is to the effect that Mr. Anderson, a ship surveyor, 
was the agent of the insurance company; that Anderson had the barge put in the 
dry docks for repairs, drew the plans and specifications therefor, and represented 
that these repairs would make the barge again seaworthy and place it in as good 
condition as it was before the Galveston storm; that he relied upon these represen- 
tations of Anderson as the agent of the insurance company, signed the contract 
for the making of the repairs with the contractor, and paid the bills therefor after 
they were O. K.’d by Anderson. The testimony also shows that Anderson made 
reports of the progress of the work and kept the insurance company fully advised 
as to what was being done. Fant testified that the reason he signed the contract 
for the making of the repairs with the contractor was because it was the custom 
for the owner of the vessel to do so, and he was told by Anderson that this was 
proper; that in all of the transactions with Anderson he and Anderson both 
recognized that these repairs were being made by the insurance company in place 
of paying the indemnity in accordance with the policy; that Anderson assured him 
during the progress of the work that the repairs would make the barge seaworthy ; 
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and that after their completion he assured him that the barge was seaworthy, and 
issued a certificate to that effect. 

The record shows that the repairs were properly made according to the speci- 
fications of Anderson. 

Anderson’s own testimony showed that he was employed by the insurance com- 
pany as their representative in the matter. He testified, however, that he did not 
undertake the making of these repairs as the agent of the insurance company, but 
recommended that they be made to Fant, and that they were in point of fact 
made by Fant and not by the insurance company. 

From Fant’s testimony we think the chancellor had the right to decide this 
question of fact in favor of the appellee, namely, that the insurance company made 
the repairs on the barge. The barge had been injured in a storm, which under 
the policy is a peril of the sea. Because of this injury the insurance company 
became liable under this policy. Instead, however, of making this indemnity, under 
this testimony, it agreed with Fant, in lieu thereof, to repair the vessel. Both 
parties agreed that the insurance company make these repairs. Complete indem- 
nity is the contract of insurance, and, when an insurance company attempts to 
make repairs instead of paying for the damage, it thereby becomes its duty to place 
the vessel in as good condition as it was before the storm. N. W. Transportation 
Co. v. Continental Ins. Co. (C. C.) 24 Fed. 171. In that case it is said: 

“Having taken possession of her under an obligation to indemnify the owner 
for the entire loss occasioned by the voluntary stranding, we think the company 
must be conclusively presumed to have acted with the intention of doing their 
whole duty in that regard, and that they cannot discharge themselves of any portion 
of their obligation.” 

Again in the same opinion it is said: 

“The whole law upon the subject may be summed up as follows: When an 
insured vessel is stranded and abandoned there are three courses open to the under- 
writers: They may accept the abandonment and pay for a total loss; they may 
allow the vessel to lie on the beach, and insist that there was no right to abandon; 
or they may elect to raise and repair her (if bound to repair), and if they can do 
this for less than half her valuation, they may return her to the owners and thus 
avoid paying for a total loss; but in so doing they must act promptly, that the 
owners may be repossessed of their property without unnecessary delay.” 

Again in the same opinion it is stated that: 

“Having once made their election to raise the vessel, we do not understand 
that they are at liberty to stop short of full performance, or to tender her back 
to the owners without complete indemnity for the loss.” 

To the same effect is Joyce on Insurance, vol. 5, § 3049, p. 5257, wherein the 
tule is thus stated: 

“The object of insurance being indemnity, the assurers, who have taken pos- 
session for the purpose of repair, must tender the vessel back in such condition 
as to indemnify assured.” 

See Ins. Co. v. Cotton Oil Co., 108 Miss. 589, 67 South. 58; Hume v. Frenz, 
150 Fed. 502, 80 C. C. A. 320; Morrell v. Ins. Co., 33 N. Y. 429, 88 Am. Dec. 396. 

There was a conflict in the testimony about whether or not the repairs made 
on the barge were sufficient to place her in as good condition as she was before 
the storm. The testimony of the appellee was to the effect that prior to the storm 
she was structurally sound and seaworthy, and the record shows that she made 
several voyages with cargoes of oil before sustaining the injuries in the storm. 

On the other hand, there was testimony for the appellant that the barge 
was structurally weak, ‘and, to quote the language of one of the witnesses for 
appellant, “a mistake from the beginning.” It is sufficient to say that the chan- 
cellor was authorized to settle this conflict of fact in favor of the appellee. 

From these views it follows that we think the chancellor was authorized in 
finding that the appellant, insurance company, failed in the duty it owed appellee 
to properly repair the barge, and is consequently liable in this case, unless com- 
plainant is precluded by virtue of the prosecution of the former suit. 

[2] This brings us down to a consideration of that question. In the first suit, 
reported in 121 Miss., supra, the Gulf Transportation Company sought recovery: 
First, for the return of its prorata share under the insurance policy of the amount 
paid out for it for repairs on the barge, on the theory that the repairs were 
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adequate and sufficient. Second, it asked to recover upon the reinstated insurance 
policy for the damage to the barge in the second disaster, on the theory, first, that 
the repairs at Galveston were made under the supervision of the agent of the insur- 
ance company and his issuing a certificate of seaworthiness, and that therefore the 
insurance company was estopped from contending that the barge was not seaworthy 
at the time of the second disaster; and, second, that the second disaster was a peril 
of the sea covered by the terms of the policy. In that litigation there was a 
recovery by the Gulf Transportation Company for its pro rata share of the repairs 
on the vessel. But a recovery was denied it on account of the second disaster. 
The court there heid that the second disaster was not a peril of the sea and was 
not covered by the terms of the policy, and that the insurance company was not 
estopped because of its supervision in making the repairs and the issuing the 
certificate of seaworthiness from claiming that the second disaster was not a 
peril of the sea and therefore not covered by the policy. 

In that case the Gulf Transportation Company was attempting to recover for 
the second disaster under the reinstated policy of insurance. It claimed that the 
vessel was properly repaired, was seaworthy, and the disaster was a peril of 
the sea as contemplated by the policy, or that, so far as the insurance company was 
concerned, it was estopped from claiming that the vessel was not seaworthy and 
was not injured by a peril of the sea. In that case the transportation company 
assumed that the repairs were sufficient and adequate. 

In this case the transportation company (appellee) assumes a contrary or 
antagonistic position to that assumed in the first suit, namely, in this suit, that 
the repairs made hy the insurance company were insufficient, and that the vessel 
as a matter of fact was not seaworthy at the time of the second disaster. 

The question adjudicated in the first litigation, was that the vessel was not 
injured because of a peril of the sea, and consequently the insurance company was 
not liable on the reinstated policy. The present suit is not a suit based directly 
on either the original or reinstated policy of insurance, but is a suit based upon 
the contract to properly repair the vessel after the first disaster. 

In the first suit the Gulf Transportation Company neither alleged nor attempted 
to' prove a breach of the contract to repair, but assumed that the repairs were 
adequate. In fact, its entire theory was that the repairs were adequate, and that 
8 vessel was seaworthy and injured in the second disaster because of a peril of 
the sea. 

In the case of Hardy v. O’Pry, 102 Miss. 197, 59 South. 73, the rule is thus 
stated : 

“The usual test for determining whether the cause of action in the two suits 
is the same is to ascertain whether the evidence necessary to maintain the one 
would authorize a recovery in the other. If not, the prior judgment is not a bar 
to the second.” 

And in the case of Insurance Co. v. Tate Mercantile Co., 117 Miss. 760, 78 
South. 711, it is said: “The first action must be competent to dispose of the 
case on its merits.” But, in addition thereto it must be shown that “such disposi- 
tion has been made” 

In the case ot Phelps v. Commodore (Miss.) 1 South. 833, relating to the 
equity rule, the court said: 

“The rule seems to be well settled in equity, and has been repeatedly announced 
by this court, that a complainant who seeks relief upon one ground cannot, upon 
failing to establish that ground, be relieved upon independent or inconsistent facts 
established by the evidence, but not relied on in the pleadings.” 

— case of Norton v. Huxley, 13 Gray (Mass.) 285, is instructive. It is there 
stated : 

“The principle is well settled, that a judgment in a former suit between the 
same parties is a bar to a subsequent action only when the point or question in 
issue is the same in both. The judgment is conclusive in relation to all matters 
in the suit which were put in issue; but has no effect upon questions not involved 
in it, and which were not then open to inquiry, or the subjects of litigation (citing 
a number of cases). * * * Governed by this principle, it is very plain, upon 
a comparison of the allegations and cause of action set forth in the former suit, 
the record of which the defendant produced and offered to give in evidence, with 
the allegations and cause of action set forth in this, that the points or questions 
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in issue are not the same in the two suits, and consequently that the judgment in 
the former constitutes no bar to the maintenance of the present action. It is true 
that both originated in the same series of transactions, and in the conversations 
and communications which took place between the parties concerning them. But 
the result of the former suit shows that the plaintiff there wholly mistook the 
effect of what was said by the defendant, and so failed to establish the claim 
which he then attempted to enforce. That was an action of contract, in which 
_a@ promise and a breach of the promise were averred. This is an action of tort 
in which the plaintiff alleges that he sustained damage by the willfully fraudulent 
representations of the defendant. Proof which would fully support the one would 
have no tendency to maintain the other; for the reason, that the questions involved 
in the respective issues were essentially unlike.” 

[3] From these authorities we conclude that the first suit is not res adjudicata 
of the questions here involved. 

The second question then is whether or not there was an election of remedies 
by the transportation company in the prosecution of the first suit. This is not a 
case of an election of remedies, but is simply a case where the transportation company 
in the first case made a mistake as to its remedy. It mistakenly thought it had 
a remedy upon the reinstated policy for the loss of its vessel in the second disaster. 
The court, however, decided that it did not. The recovery in that case of the 
$16,000 was a separate matter, and was simply the pro rata that the insurance 
company was required to refund the transportation company for paying the bills, 
really of the insurance company. 

It is only where one has two or more remedies for a cause of action, upon 
either of which he may recover, that the pursuing of one of these constitutes 
an election. This rule is well stated in the following authorities, namely: 

“Where plaintiff sued a city on an express contract for lighting and was defeated, 
such suit did not constitute an election of remedies precluding the plaintiff from 
thereafter maintaining a suit on quantum meruit for the reasonable value of 
the service rendered; such remedies not being inconsistent.” 

In this case plaintiff, having brought suit on an express contract for lighting, 
on the ground that the contract had not been substantially performed, wherein 
he lost, he then brought a suit in quantum meruit for what he had done, and 
the court held that the judgment rendered in the suit on express contract was 
not res adjudicata against the suit on quantum meruit. 

“The fact that a party through mistake attempts to exercise a right to which 
he is not entitled, or has made choice of a supposed remedy that never existed, 
and pursued it until the court adjudged that it never existed, should not and does 
not preclude him from afterwards pursuing a remedy for relief, to which in law 
and good conscience he is entitled.” Gas Co. v. Hutchinson, 160 Fed. 41, 90 C. C. A. 
547, 19 L. R. A. (N. S.) 219. 

“But the fact that a party wrongfully supposed that he has two such rights, 
and attempts to choose the one to which he is not entitled, is not enough to prevent 
his exercising the other, if he is entitled to that. There would be no sense or 
principle in such a rule.” Snow v. Alley, 156 Mass. 193, 30 N. E. 691. 

“Election is simply what its name imports; a choice, shown by an overt act, 
between two inconsistent rights, either of which may be asserted at the will of 
the chooser alone. Thus, ‘if a man maketh a lease, rendering a rent or a robe, 
the lessee shall have the election.’ Co. Litt. 145a.” Bierce v. Hutchins, 205 U. S. 
340, 27 Sup. Ct. 524, 51 L. Ed. 828. 

“Where a wrong has been perpetrated and the victim is doubtful which of 
two inconsistent remedies is the right one, he may pursue both until he recovers 
through one, and, in the absence of facts creating an equitable estoppel, his prose 
cution of the wrong remedy to a judgment of defeat will not estop him from subse- 
“ey. rane the right one to victory.” Rankin v. Tygard, 198 Fed. 795, 119 


“The fatuous choice of a fancied remedy and the futile pursuit of it until 
the court adjudges it never had any existence, is no defense to an action to enforce 
an actual remedy inconsistent with that first invoked.” MHarrill v. Davis, 168 Fed. 
187, 96-C. C. A. 4%. 2 Re AS N.S) 1058. 

In Tate Mercantile Co., supra, this court said: 

“One having a cause of action for damages arising from a breach of a contract, 
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and which cause of action at the same time constitutes a wrong for which the 
plaintiff may waive the contract and sue in tort, the plaintiff then has two courses, 
either of which he may pursue. He may sue in contract for the damages arising 
from the breach, or he may waive the contract and sue in tort. He must, however, 
elect upon which theory he will proceed, and his declaration, or the counts con- 
tained in the same, must be either. all in contract or all in tort.” 

Neither was there a splitting of the cause of action. The cause of action 
here sued on is entirely different from the one in the first case. The suit there 
was, first, for the amount expended for proper repairs on account of the insurance 
company, and, second, for recovery on the reinstated insurance policy. The suit 
here is for damages for improper and inadequate repairs, which caused practically 
the loss of the barge. It is contended by the appellant that at the time of the 
institution of the first suit the appellee here was in possession of all of the facts 
relating to the two disasters, and is therefore estopped to recover because of the 
alleged inconsistent position taken by it in the former suit. 

There can be no estoppel where a party has a good cause of action but 
attempts to pursue the wrong remedy therefor. This is what happened in the 
former suit. 

The decree of the lower court is affirmed. 

Affirmed. 
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AMERICAN NAT. INS. CO. v. DENMAN. (No. 55.) 
(Court of Civil Appeals of Texas. Waco. March 6, 1924. Rehearing Denied 
April 10, 1924.) 
260 Southwestern Reporter, 226. 


INSURANCE—“BODILY DISEASE OR ILLNESS” IN HEALTH POLICY 
EMBRACES INSANITY. 


In health insurance policy sais for payments during a period when insured 
is wholly disabled and prevented by bodily disease or illness from performing duties 
pertaining to his business, the words “bodily —— or illness” embrace insanity. 

(For other cases, see Insurance, Dec. Dig. § 5 

Appeal from McLennan County Court; Giles P ‘Lester, Judge. 

Action by Sam Denman, by next friend, against the American National Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Williams & Williams and Lud J. Lincoln, all of Waco, for appellant. 

Howell L. Taylor, of Waco, for appellee. 

Barcus, J. On May 6, 1910, appellant issued its accident asd health insurance 
policy, payable to appellee Sam Denman. Among other provisions, under the head 
of “Health Insurance” the policy provides that appellant will pay appellee “at 
the rate of thirty dollars per month, for a period not exceeding six consecutive 
months, during which the insured shall be necessarily and costinuously confined 
in the house and therein regularly attended by a legally qualified physician and 
wholly disabled and prevented by bodily disease or illness from performing any 
and every duty pertaining to any busisess or occupation.” 

Appellee paid his monthly premium from May, 1910, the date of policy, until 
May, 1922. About May 1, 1922, appellee was adjudged insane, and since said time 
has been confined as an inmate in the state insane asylum. Appellant was notified 
of appellee’s insanity, and at once wrote a letter denying all liability to plaintiff, 
and refused to pay any sum and canceled the policy. 

The cause was tried to the court, and judgment was entered under the above 
a for the appellee for $180, six months’ sick benefit, and $50 attorney’s fees, and 


There is an agreement in the statement of facts by appellant and appellee that— 

“If the plaintiff is entitled to recover any sum or sums, that the amount of 
damages, penalty, interest and attorney’s fees stipulated in the judgment herein 
rendered by the county court of McLennan County is correct and proper.’ 

The sole question involved in this litigation is as to whether insanity is a 
“bodily disease or illness.” The appellant contends that insanity is a mental disease 
and not a bodily disease, and that the words “bodily disease or illness” contained 
in the policy do not embrace and it was not the intention that they should embrace 
insanity. 

There is nothing in the statement of facts showing what caused or might have 
caused the appellee to become insane. 

More has been written by medical experts about insanity and it has caused more 
litigation than any othér one subject. As to what insanity is and its causes are 
unsettled questions. The English jurist, Lord Justice Blackburn, once said: 

“T have read every definition of insanity which I could meet with, and never 
was satisfied with one of them, and have endeavored in vain to make one ‘satisfactory 
to myself. I verily believe that it is not in human power to definitely define insanity.” 

Dr. Frederick Peterson, a noted medical writer, gives this crisp definition: 

“Insanity is a manifestation in language or conduct of disease or defect of 
the brain.” 

Some of the writers say insanity is a mental disease and not a bodily disease. 
The weight of opinion among the medical fraternity is that insanity is hereditary 
or caused from some disease; that if a person who has had a normal mind becomes 
insane, it is caused by some bodily infirmity or disease which weakens certain 
portions of the human anatomy and finally strikes the brain. 

In 14 R. C. L.,, p. 1249, it is said that where a policy of insurance provides 
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for insurance against sickness, insanity is covered thereby and is embraced under 
the “sickness or other disability” clause. 

In Connecticut Mutual Ins. Co. v. Akens, 150 U. S. 468, 14 Sup. Ct. 155, 37 L. 
Ed. 1148, the Supreme Court of the United States, speaking through Mr. Justice Gray, 
in discussing the question as to whether a man who was insane had taken his own 
life, held that it was not suicide for an insane person to kill himself, for the reason 
if a person was insane he was not responsible for his acts; and in defining the word 
“disease” said: 

“The word ‘disease,’ unrestricted by anything is the context, includes disease 
of the mind as well as disease of the body.” 

In the case of Insurance Co. v. Crandal, 120 U. S. 527, 7 Sup. Ct. 685, 30 L. 
Ed. 740, it is stated that bodily disease or illness does not include insanity. How- 
ever, that question was not involved, and we do not believe it is a proper construction 
to place on the Crandal Case to hold that it was intended by said decision to lay 
down the doctrine that insanity was never a disease. In the Insurance Co. v. Akens 
Case, supra, which was written after and referred to the Crandall Case, Mr. Justice 
Gray, who wrote both opinions, defined insanity as a disease 

In McCullough v. Expressmen’s Mutual Benefit Ass’s, 133 Pa. 142, 19 Atl. 355, 
7 L. R. A. 210, the Supreme Court of Pennsylvania held that insanity was sickness 
within the society’s rules, which provided for sick benefits to any member who 
through sickness or disability was unable to follow his business; and to the same 
effect is the holding by the Supreme Court of Rhode Island in the case of Robillard 
v. Société St. Jean Baptiste de Centreville, 21 R. I. 348, 43 Atl. 635, 45 L. R. A. 
559, 79 Am. St. Rep. 806. 

It is indeed difficult to disconnect and disassociate the mind and brain of a man 
from his body. It is hard to imagine a stout healthy man becoming insane without 
some bodily disease. It is a known fact that many diseases develop into or cause 
insanity. St. Paul, discussisg the different members of the body, said: 

“For the body is not one member, but many. If the foot shall say, Because 
I am not the hand, I am not of the body; is it therefore not of the body? And 
if the ear shall say, Because I am not the eye, I am not of the body; is it therefore 
not of the body? If the whole body were an eye, where were the hearing? If 
the whole were hearing, where were the smelling? But now hath God set the 
members every one of them in the body, as it hath pleased Him. And if they were 
all one member, where were the body? But now are they many members, yet but 
one body. And the eye cannot say unto the hand, I have no need of thee; nor 
again the head to the feet, I have no need of you.” 1 Cor. 12: 14-21. 

A bodily disease may not be a mental disease, but a mental disease is necessarily 
a bodily disease. The body is not composed simply of the hands and feet and eyes, 
but is composed as well of the brain and the mind and the reasoning power. Unques- 
tionably, a foot or hand disease is a bodily disease. We see no reason why a 
brain disease would not be a bodily disease. We are of the opinion that the words 
“bodily disease or illness” as used in the policy embrace insanity. 

The judgment of the trial court should be affirmed. 


BARTLEY v. NATIONAL BUSINESS MEN’S ASS’N. (No. 18094.) 
(Supreme Court of Ohio. March 25, 1924.) 
143 Northeastern Reported, 386. 
(Syllabus by the Court.) 


INSURANCE—DENIAL OF LIABILITY BY INSURER A WAIVER OF 
FILING PROOF OF CLAIM. 


Where a certificate of membership in an accident association provides that 
“proofs of claim shall be furnished * * * within ninety days from the date 
of death,” etc. and also provides that “no action shall be maintained on this 
certificate after the expiration of two years from the date when the final proof 
of claim is filed with the association,” an absolute denial of liability by the asso- 
ciation under any of the terms of the certificate made to the beneficiary within the 
90-day period amounts to a waiver of filing proof of claim, and a right of action 
accrues upon the date of such waiver; such action cannot however be maintained 
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after the expiration of the period of limitation provided in the certificate or policy, 
which in the instant case would be at most wtihin 2 years and 90 days from the 
date of accident or death. Appel, Adm’r, v. Cooper Insurance Co., 76 Ohio St., 52, 
80 N. E. 955, 10 L.-R. A. (N. S.) 674, 10 Am. Cas. 821, followed and approved. 

(For other cases, see Insurance, Dec. Dig. § 559[1], 622[1].) 

Error to Court of Appeals, Cuyahoga County. 

Action by Catherine Bartley against the National Business Men’s Association. 
Judgment for defendant was affirmed by the Court, of Appeals, and plaintiff brings 
error. Affirmed.—[By Editorial Staff.] 

The original action in this cause was begun in the court of common pleas 
of Cuyahoga County by the plaintiff, Catherine Bartley, against the defendant, 
the National Business Men’s Association, a mutual protective association organized 
under the laws of Ohio for the purpose of insuring its members against disability 
or death, arising from external, violent and accidental means, and issuing certificates 
of membership based thereon. 

Plaintiff, as beneficiary, claimed under a certificate of membership, or so-called 
policy. of insurance, issued to her husband, Michael A. Bartley, who died on or 
about the 20th day of January, 1918. The action was begun on the 5th day of 
April, 1921, more than 3 years after the death of the insured. 


In her petition the plaintiff sets up the death of her husband, Michael A. 
Bartley, the insured, on the 20th day of January, 1918; that on the 22nd day of 
January, 1918, she notified the defendant association in writing of the death of 
the insured; that upon receipt of this notice the defendant association investigated 
the facts and within 30 days of such death notified plaintiff that the death of the 
insured did not result from causes covered by the certificate, and denied any 
liability under the certificate, thereby waiving any delay in giving the notice provided 
for in section 6, par. 3, of the certificate, and thereby also waiving the furnishing 
to it of the proof of claim provided for in section 6, paragraph 6, of the certificate. 
The petition further sets forth that on or about November 16, 1920, plaintiff fur- 
nished defendant a final proof of claim, and defendant refused to pay it. 


To this petition the defendant association filed an answer, in which it admits 
most of the facts, as alleged by plaintiff, and sets up especially that paragraphs 10 
and 6 of the so-called “agreements” contained in the certificate of membership 
provided that no action could be maintained after the expiration of 2 years from the 
date of filing the final proof of claim, which must be furnished the association within 
90 days from the date of death of the insured, and the defendant association declares 
that under the certificate no action could be maintained thereon after the 20th day 
of April, 1920, while this action was commenced on the 5th day of April, 1921, 
and the defendant association denies especially that “the death of Michael A. 
Bartley was effected * * * by external, violent and accidental means, as pro- 
vided for in said certificate of membership.” Having denied liability, the defendant 
association asked to go hence with its costs. 

’ A reply was filed to this answer, and, the issue thus made, the parties went to 
trial on the pleadings. 

The defendant association moved at the inception of the trial to exclude all 
evidence under the plaintiff’s petition, and moved also for judgment on the pleadings. 
Both of these motions were granted, and judgment entered for the defendant, the 
court of common pleas holding that the action was not brought within the time 
provided for in the policy and was therefore barred. Error was prosecuted by 
plaintiff to the Court of Appeals of Cuyahoga County, which court affirmed the 
judgment of the court of common pleas. Error is now prosecuted to this court 
to reverse both judgments. 

Stearns, Chamberlain & Royon, of Cleveland, for plaintiff in error. 
_ Austin & Kirkbride and Chamberlin & Fuller, all of Cleveland, for defendant 
in error. 

Day, J. The sole question involved in this case is whether the action is barred 
by the provisions of the policy, or certificate of membership. So much of the 
policy as is pertinent to the inquiry is found under division 6, called “Agreements,” 
reciting : 

“It is agreed between the member and the association as follows: 

“6. Proofs of claim shall be furnished to the association within ninety days 
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from the date of death, dismemberment or loss of sight, or from the termination 
of other disability. 

“10. No action shall be maintained on this certificate after the expiration of two 
years from the date when the final proof of claim is filed with the association, 
unless otherwise provided by law.” 

It is conceded that the insured died on the 20th day of January, 1918; that on 
the 22d day of January, 1918, plaintiff notified the defendant association, in writing, 
at its home office, of the death of the insured; that the defendant association upon 
receipt of the notice investigated the facts and within 30 days of such death 
stated to plaintiff that death did not result from causes covered by the certificate, 
and denied any liability under such certificate. It is further conceded that no final 
proof of claim was made by plaintiff under the policy until November 16, 1920, far 
beyond the period of 90 days called for by section 6, and beyond the period of 
two years within which suit must be brought under the provisions of section 10 
of the “Agreements” in the policy or certificate. 

It is, however, claimed by the plaintiff in error that since no final proof of 
claim was filed section 10 does not operate at all; that the statutory period of limi- 
tations applies, as upon any written instrument; that this policy being drawn by 
the association should be construed most strongly against the association and in 
favor of the beneficiary. 

It is a recognized principle of the law of insurance that limitations in policies, 
if not unreasonable, defining the time within which actions may be begun, are valid 
and binding, no fraud having been perpetrated upon the beneficiary. 

This court in Appel, Adm’r, v. Cooper Insurance Co., 76 Ohio St. 52, 80 N. E. 
955, 10 L. R. A. (N. S.) 674, 10 Ann. Cas. 821, made this holding: 

“The parties to a contract of insurance may, by a provision inserted in the 
policy, lawfully limit the time within which suit may be brought thereon, provided 
the period of limitation fixed be not unreasonable.” 

This proposition is generally recognized by all authorities. 4 Cooley’s Briefs 
on Insurance, 3964. The following, from 5 Joyce on Insurance (2d Ed.), § 3181, 
is also pertinent : . 

“The parties may by express stipulation limit the time within which the action 
may be brought, and such provision is a valid and binding one, though the period 
may be shorter than that provided for in the statute of limitations. Where the 
policy contains a stipulation of this nature, the action must be brought within 
the time limited, and, if not so brought, the provision is a complete bar to the 
action in the absence of any waiver of the clause.” 

Was there a waiver under the circumstances of this case and under the terms 
of this policy? 

It is claimed by the plaintiff that, inasmuch as the defendant waived the filing 
of proofs claimed, it waived every other condition and stipulation in the policy. 
But a waiver of one condition in the policy is no waiver of other conditions, and the 
association within the 90-day period having told the beneficiary, in writing, that it 
denied any liability whatsoever under the certficate or policy, the filing of proof 
of claim would have been a needless formality. 

This principle is recognized in 5 Joyce on Insurance (2d Ed.), § 3211: 

“If the insurer denies liability under the policy and refuses to pay the amount 
of loss claimed, the provision that no suit can be brought upon the policy until a 
certain time after loss or after proofs are furnished is thereby waived, and the 
right of action upon the policy accrues immediately upon such refusal.” 

The same authority, in section 3212, also lays down this principle: 

“The denial by the insurer of all liability under the policy, though it is a 
waiver of proofs of loss, does not waive bringing a suit within the time specified 
after the loss.” 

To the same effect is 4 Cooley’s Briefs on Insurance, 3973: “But if the com- 
pany has waived proofs of loss, the cause of action at once accrues,” and suit must 
be instituted within the period provided in the policy after the waiver. 

The cases cited in the notes to the above mentioned sections support the doc- 
trine therein announced. 

“Where the insurer denies liability on grounds other than a failure to furnish 
notice of proofs within the proper time * * * there is a waiver of such failure 
or defects.” 1 Corpus Juris, 480. See, also, page 484, § 220. 
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We think that the right of action of the beneficiary accrued upon the company 
denying liability, and that no further proof of loss was necessary in the premises, 
and even adopting the rule that insurance policies are construed strictly against the 
insurer and most favorably to the insured, or beneficiary, we can reach no other 
conclusion under the plain provisions of this policy than that the limitation of 
two years provided in section 10 is a complete bar to the plaintiff’s right to recover, 
and that no cause of action could be maintained on this policy or certificate after 
the 20th day of April, 1920 

Entertaining these views, it follows that the Court of Appeals was right in 
affirming the judgment of the court of common pleas. The judgments are there- 
fore affirmed. 


Judgments affirmed. 
Marshall, C. J., and Jones, Matthias, and Allen, JJ., concur. 


WEAVER v. NATIONAL CASUALTY CO. OF DETROIT, MICH., er ar. 
(No. 11797.) 
(Appellate Court of Indiana, Division No. 2. April 24, 1924.) 
143 Northeastern Reporter, 608. 


1. INSURANCE—BURDEN ON INSURED TO _ ESTABLISH EITHER 
PROOF OF LOSS WITHIN TIME REQUIRED OR WAIVER OF 
REQUIREMENT. 


Burden is upon plaintiff, suing on an insurance policy requiring proof of loss 
to be made within 90 days after injury, to establish either proof of loss or waiver 
of requirement for same. 

(For other cases, see Insurance, Dec. Dig. § 646[9].) 


2. INSURANCE—DELIVERY OF PROOF OF LOSS TO ANOTHER THAN 
INSURER HELD INSUFFICIENT. 


Under accident policy requiring proof of loss to be furnished insurer at its 
office at a certain place within 90 days from date of loss, delivery of such proof 
to one through whose solicitations policy had been issued held insufficient to sustain 
recovery. 

(For other cases, see Insurance, Dec. Dig. § 538.) 

Appeal from Superior Court, Marion County; L. D. Hay, Judge. 

Action by Warren Weaver against the National Casualty Company of Detroit, 
aa and the Indiana Daily Times. Judgment for defendants, and plaintiff appeals. 
Affirmed. 

Clarke & Clarke, of Indianapolis, for appellant. 

Turner, Adams, Merrell & Locke, of Indianapolis, for appellees. 

McManon, J. Complaint by appellant against the National Casualty Company, 
hereafter designated as appellee, and Indiana Daily Times on an accident insurance 
policy. From a judgment in favor of appellees, appellant appeals, and contends 
that the court erred in the conclusions of law and in overruling his motion for a 
new trial. 

The facts as found by the court are, in substance, as follows: On October 
5, 1921, appellant purchased a policy of accident insurance from appellee, through 
the solicitation of the Indiana Daily Times; that on said day appellee issued and 
delivered to appellant an insurance policy, indemnifying and insuring him against 
death or disability resulting directly and independently of all other causes from 
bodily injuries sustained through external, violent, and accidental means, “by the 
wrecking or disablement of any * * * motor driven car in which assured is riding 
or driving, or by being accidentally thrown from such vehicle or car.” On June 
30, 1922, while this policy was in force, appellant suffered an injury through violent 
and accidental means, which resulted in amputation of one foot above the ankle; 
that said injury was caused in the following manner, that is to say, while appellant 
was riding as a passenger in an automobile truck, a collision occurred between such 
truck and an automobile operated by another person. Appellant seeing that a 
collision was imminent, jumped from the truck into the street, in order to avoid 
an accident, and was struck by the autcmobile. As a result thereof his leg was 
broken and his foot afterwards amputated. The court also found that appel- 
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lant was not accidentally thrown from the vehicle in which he was riding and that 
such vehicle was not wrecked or disabled; that about a month after the accident 
appellant notified appellee of the accident, and some time thereafter a man named 
Miller brought a form of proof of claim to appellant, which appellant filled and 
which appellant’s wife delivered to the Indiana Daily Times. Upon these facts the 
court concluded that the law was with appellee and that appellant take nothing. 
Appellant contends that the decision of the court is not sustained by sufficient evi- 
dence, and that the court erred in its conclusions of law. 


The policy in question is set out in the special finding, and it required that 
notice of injury be given appellee at its office at Detroit, Mich, within 90 days 
after the injury; that the insurance company upon receipt of such notice would fur- 
nish forms making proofs of loss; that proof of loss should be furnished to the 
insurance company, at its office in Detroit, within 90 days after the date of the loss; 
and that failure of the company to furnish such forms within 15 days from receipt 
of such notice should be deemed a waiver of the requirements of the policy as 
to proof of loss. 


Appellant contends that the finding in so far as it states the facts as to the 
manner in which he was injured, that he was not accidentally thrown from the 
car; that the car in which he was riding was not wrecked or disabled, and that 
a man by the name of Miller brought proof of claim to appellant which was filled 
and delivered to the Daily Times, is not sustained by sufficient evidence. 


[1-3] Appellant, however, makes no attempt to point out any evidence showing 
that he complied with the provision ef the policy requiring proof of loss to be fur- 
nished appellee within 90 days after the date of the loss. There is no evidence 
or finding that proot of loss was waived. The burden was on appellant to make 
proof of loss or waiver of such proof. Delivering proof of loss to the Daily Times 
was not a compliance with the requirements of the policy and was not sufficient 
to warrant a recovery. The finding of the court bearing upon proof of loss is 
sustained by and is in harmony with the evidence. This being true, the fact that 
some other facts as stated in the finding are not sustained by the evidence would 
not be of any avail. If such other facts had been found in accordance with 
appellant’s contention, the facts as found would not be sufficient to warrant a 
judgment in his favor, when there is no finding that the necessary proofs of 
loss were made as and when required by the terms of the policy, or that such 
proof was waived. 


It follows that the court did not err in overruling the motion for a new trial 
or in its conclusions of law. 


Judgment affirmed. 


GOHLKE v. HAWKEYE COMMERCIAL MEN’S ASS’N. (No. 35498.) 


(Supreme Court of Iowa. April 1, 1924.) 
197 Northwestern Reporter, 1004. 


1. INSURANCE—EVIDENCE HELD TO SHOW THAT DEATH RESULTED 
FROM STRANGULATION AFTER TAKING DOSE OF SAL HEPATICA. 


Evidence held to show that insured came to his death by strangulation caused 
by closing of glottis after he took a dose of sal hepatica, an effervescent salt which 
is commonly used as a remedy and is not poisonous. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


2. INSURANCE—WHEN DEATH RESULTING FROM VOLUNTARY 
TAKING OF NON-POISONOUS REMEDY MAY RESULT FROM 
“VIOLENT, EXTERNAL, AND ACCIDENTAL MEANS.” 


Death unexpectedly resulting from the voluntary taking of a non-poisonous, 
harmless remedy, such as sal hepatica, even though taken in a manner to produce, 
by effervescence, an irritating gas, which was not expected nor intended to produce 
injurious results, may be said to have resulted from “violent, external, and acci- 
dental means.” 


(For other cases, see Insurance, Dec. Dig. § 455.) 
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3. INSURANCE—BY-LAW NOT IN OPERATION WHEN CONTRACT OF 
ae WAS EXECUTED HELD NOT BINDING ON BENE- 
ICI/ : 


By-law of insurance association, limiting risks covered, which was not in opera- 
tion when the contract of insurance was executed, held not binding upon the 
beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 54.) 


5. INSURANCE—NON-LIABILITY PROVISION CONSTRUED AS NOT 
APPLYING TO DEATH RESULTING FROM USE OF SAL HEPATICA. 


A by-law of an insurance association, providing against liability for injury or 
death from poison, poisonous substances, gases, or “anything taken,” must, in view 
of rule of ejusdem generis, be limited to things of a poisonous character, and, as so 
construed, does not exclude liability for death resulting from use of a general 
and commonly used remedy, such as sal hepatica, the use of which would not ordi- 
narily be dangerous. 

(For other cases, see Insurance, Dec. Dig. § 457.) 

Appeal from District Court, Marshall County; B. F. Cummings, Judge. 

Action in equity to require defendant to make an assessment upon its members 
to pay the indemnity due plaintiff, as beneficiary under a certificate of membership 
issued to one who came to his death by accidental means. From a judgment dis- 
missing the petition, plaintiff appeals. Reversed. 

C. H. E. Boardman, of Marshalltown, for appellant. 

F. E. Northup and R. E, Johnson, both of Marshalltown, for appellee. 

VERMILION, J. The plaintiff is the beneficiary named in a certificate of mem- 
bership issued by the defendant association to Oscar Gohlke, deceased, some 
years prior to his death. The by-laws of the association provide, in part, as follows: 

“That, whenever a member in good standing shall, through external, violent 
or accidental means, receive bodily injuries which shall, independently of all other 
causes, result in death within ninety days from said accident, the beneficiary named 
in his application for membership, or his heirs, if no beneficiary is named therein, 
shall be paid within ninety days after the receipt by the association, of proof satis- 
factory to the board of directors of said injuries and the accidental cause thereof 
the proceeds of one assessment of two dollars upon each member in good standing, 
but in no case shall such payment exceed the sum of five thousand dollars.” 

Oscar Gohlke died under circumstances to be hereafter stated, and plaintiff 
brings this action in equity to require the association to make an assessment as 
provided for in the by-laws to meet the obligation alleged to have arisen under 
and by virtue of the certificate of membership and the by-laws, by reason of his 
accidental death. The lower court denied the relief, and plaintiff appeals. 

Two questions are presented: (1) Whether the death of Oscar Gohlke resulted 
from injuries received through accidental means; and (2) if his death resulted from 
accident, whether it was one for which the beneficiary is, under the by-laws, entitled 
to recover. 

[1] Many of the principal facts are not in serious dispute. Oscar Gohlke died 
in his room at a hotel in Oklahoma City, on the morning of February 24, 1919, 
He retired to his room in apparent good health at about midnight. Shortly there- 
after he was found strangling, and died in a few minutes. 

Dr. Ross testified that he was called by a bell boy and found Gohlke sitting on a 
chair by the telephone in his nightclothes with his head dropped forward; that he 
lifted his head and asked him what was the matter; that he tried to talk, but could 
only mumble and not speak a word plainly, and there was froth coming from his 
mouth and nostrils; that he (the doctor) obtained help and put him on the bed, 
and in two minutes he was dead; that he was strangling and could not talk or 
get his breath; that he gave him a strychnine hypodermic, but he was then dying, 
and did not live to exceed five minutes after he was called. He further testified 
that there was an open bottle of sal hepatica, a teaspoon with some of the dry 
powder on it, and a glass with a couple of ounces of water in it on the table, 
and that no other medicine was found. 

McCarty, a guest at the hotel, occupying an adjoining room, testified that he 
heard the doctor call for help and rushed to his assistance; that he found Gohlke 
in a chair in his nightclothes, strangling and choking, with foam coming from his 
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mouth and nostrils and the doctor trying to get him to talk; that he never spoke 
and was in a dying condition; that they lifted him on the bed, the doctor gave him 
a hypodermic, and he died immediately; that on a table where Gohlke was sitting 
at the time of his entrance there was a bottle partially filled with sal hepatica, a 
spoon with dry powder on it, and a glass with about two inches of water in it. 

Torbert, a witness for the defendant, occupied a room across the hall from 
Gohlke’s. He testified that about 12 o’clock at night he heard him joking with the 
bell boy; that all at once he heard him say, “Get me a doctor quick!” and then he 
said, “Doctor, you had better hurry, I am going”; that there was no one in the 
room, because he heard the bell boy leave; that in a couple of minutes he heard 
footsteps, looked out, and went into the room; that Gohlke, dressed in his night- 
gown, was lying on the bed dead; that McCarty and another man were there, 
but not the doctor; that the latter came in, felt of Gohlke’s pulse and said, “It is 
too late, he is dead.” That the doctor may have been in the room before and 
come back. 

This is all of the testimony as to the occurrence of Gohlke’s death. 

On May 1 following the body was exhumed and an autopsy held. The brain 
and other organs of the body were found to be normal and with no evidence oi 
disease except some slight kidney trouble, the presence of gallstones, an enlarged 
heart, some hardening of the arteries, and a complete closure of the glottis, or 
opening from the pharynx into the larynx, or windpipe. 

There is no claim that the condition of the kidneys or the gallstones caused 
the death. No immediate cause of death was found except the closing of the glottis 
resulting in strangulation. The question of fact thus presented is: What caused 
the closing of the glottis and resulting strangulation and death? 

The evidence shows that sal hepatica is a well-known and commonly used 
remedy and is not poisonous. It is an effervescent salt and gives off a gas when it 
comes in contact with fluid. 

Gohlke was 49 years old at the time of his death, was 5 feet, 6 or 8 inches 
tall, with a girth measure of about 57 inches, and weighed some 250 pounds. 
Notwithstanding his obesity, he is known to have been active, to have bowled and 
walked with no apparent shortness of breath. In the seven years preceding his 
death he required the services of a physician but once for a few days on account 
of digestive trouble. He was accustomed to take sal hepatica, and had once strangled 
when taking it. 

It is the claim of plaintiff that immediately before his death deceased had 
taken a dose of sal hepatica, and that it, or the gas thrown off by its coming in con- 
tact with the mucous membranes of the throat, produced such irritation that the 
glottis closed and he died of strangulation. On behalf of the defendant, it is con- 
tended that the closing of the glottis was the result of an cedema, or swelling, 
caused by high blood pressure and disease of the heart. 

As is not infrequently the case, there was considerable difference of opinion 
among the medical experts who testified as to the cause of death. 

Dr. Ross, who was present when Gohlke died, testified that in his opinion death 
was caused by strangling from taking a dose of effervescent salts. 

Dr. Hall, a medical graduate, engaged in labortary work, who had specialized 
in post mortem examinations for 20 years, was present at the autopsy. He tesified 
on behalf of plaintiff that there was nothing about the heart that would indicate 
the cause of death; that it was large and the wall somewhat thickened, but not 
grossly so, and that it was not abnormal for a man of that size and weight; that 
the glottis was so tightly closed that light was not admitted through the opening; 
that this indicated the cause of death was by a spasm and swelling of the mucous 
membranes of the larynx that choked the man to death; that there was nothing 
else found that indicated any cause of death except strangulation; that he never 
heard of high blood pressure causing a thickened and closed condition of the larynx 
such as would result in strangulation; that the closed condition of the larynx 
could be caused by some powerful irritants or by cedema, swelling, in the lining 
of the larynx; acute cedema could be caused by an irritant like sal hepatica taken 
dry and coming in contact with the mucous lining of the trachea; that the only 
cause of death he discovered at the autopsy was the irritated and closed condition 
of the throat; that a post mortem tells nothing about high blood pressure except 
by inference; that they examined the brain to see if apoplexy had occurred, and 
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there was nothing to so indicate; that the circulatory system presented little evi- 
dence of the dangers they had anticipated; that there was some evidence of a 
sclerotic condition of the aorta, but not enough to explain death. He further testified 
that if sal hepatica went down the wrong way it might cause an irritation that 
would result in death, like any foreign substance, like a piece of beefsteak or 
a fish bone that would get in the windpipe, and that the post mortem examination 
convinced him that death was so caused. 

Dr. Magee, a specialist in diseases of the nose and throat, was present at the 
autopsy and was called by the plaintiff. He testified that the heart was consid- 
erably enlarged, but outside of its size looked normal, as did its muscular structure; 
that when the closed glottis was found, having in mind what had been found as 
to the rest of the body, it surely indicated the cause of death; that some substance 
had entered the larynx and produced an cedema and, following the cedema, it closed, 
causing death; that the autopsy disclosed no other cause of sudden death; that sal 
hepatica inspired into the glottis might cause a swelling sufficient, if persisted 
in, to cause death; that death could be caused by sal hepatica taken in dry form, 
irritating the glottis and perhaps being drawn into the lungs and stomach, and 
this would account for death; that this salt as it struck the mucous membrane 
would form a gas which would be irritating; that cedema of the glottis, without 
reference to any external or irritating cause, was known to medical science, and 
that it was fatal; that at the autopsy there was found considerable hypertrophy 
of the heart; and that he did not think there was a direct connection between cedema 
of the larynx and hypertrophy of the heart; that cedema that came on from disease 
would be a gradual, progressive thing. This witness also testified that he had 
known Gohlke prior to his death, that he was very active, enjoyed reasonable health, 
worked most of the time, and there was no indication of high blood pressure or 
heart trouble. 

Dr. Le Count, a physician and pathologist, with 30 years’ experience in making 
post mortem examinations, who made the examination at the autopsy, testified 
for defendant, to finding the general condition much as described by Dr. Hall, 
except he said the heart was twice the normal size, and that evidences of circu- 
latory trouble were found. He testified that, because of the size of the heart 
and the amount of muscle, he had no doubt that high blood pressure had been 
present; that cedema of the larynx is found where there is hypertrophy, or enlarge- 
ment, of the heart, where something is wrong with the heart, and under other con- 
ditions; that when people strangle they cannot talk very much, cannot utter words 
and talk loud and articulate. He testified that in his opinion death was caused 
by heart disease, and that the immediate cause was the shutting off of air from 
the lungs; that death came from strangulation produced somehow; that they found 
no other cause than heart trouble; he had had it for some time; it would come on 
gradually, probably several years; that there would be no difficulty of breathing 
and the. man would know it in violent exercise; that the heart muscle was good 
and the arteries of the heart were not hardened; that swelling of the glottis 
caused by the failure of the heart to act would come on gradually, and it would 
not be likely that a man would be choking and in the next two or three minutes 
dead from anything like that. 

Dr. Merrill, a medical examiner for the defendant, testified, in answer to a 
hypothetical question, that the man died of angina pectoris; that he did not think 
it probable, or barely possible, death resulted from strangulation by taking sal 
hepatica dry or in solution. Asked if the oedema had any relation to hypertrophy of 
the heart or high blood pressure, he testified that cedema was a symptom encountered 
in heart failure, but here it would seem so sudden he would not know how to 
account for the cedema. He testified a man could not talk if he were strangling; 
that his talking is an important element; that when anything gets into the glottis 
the first action of the muscles is to close it, then the muscle opens, and you seek 
to eject the foreign substance, then there may be another spasm that will close 
it, and if it is a permanent swelling it will stay closed; that he never heard of a 
man dying of closure of the glottis caused by heart trouble; that it would seem 
if a man had high blood pressure, and a condition of the heart that causes cedema 
of the glottis and subsequent strangulation, that would take a much longer time 
than some substance in the glottis causing irritation; that if oedema of the glottis 
was caused by high blood pressure, the man would have been ill for some time. 
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Dr. Chesire, in answer to a hypothetical question propounded by defendant, 
said death was due to heart failure superinduced by asphyxia; that the cedemic 
condition that closed the trachea was due to the condition of the heart; that he 
would not think it reasonably possible that death was caused by taking sal hepatica; 
that cedema of the larynx exists without the agency of an external irritant inspired 
into the larynx and has relation to hypertrophy of the heart. On cross-examination, 
he testified that every one dies of heart failure; that it was asphyxiation that 
stopped the heart; if the glottis is closed, a man dies of asphyxiation; that the 
primary cause of death was without doubt the closed glottis; that he died of 
cedema. 

Dr Hanson, upon a hypothetical question, said death was probably due to 
some heart condition; that he attached significance to the fact the heart was enlarged. 
He testified that the sclerotic condition of the aorta indicated high blood pressure; 
that cedema of the larynx might produce death; that it was not possible for the 
man to choke to death from taking sal hepatica; that if he had attempted to take 
it there would have been audible coughing; that it would not have been possible 
for him to have talked audibly while in the act of choking. On cross-examination, 
he testified that the man died of heart failure, and that most people died of that; 
that the heart failure was caused by asphyxiation; that the closed glottis indicated 
that this was the immediate cause of death; that cedema of the glottis caused by high 
blood pressure is a gradual process indicated by marked discomfort of the patient and 
marked shortness of breath. 

While the evidence is wholly circumstantial, we think it is fairly established 
that the deceased had taken a dose of dry sal hepatica a few minutes prior to his 
death. Every fact established tends to so show, and not a circumstance appears 
that indicates anything to the contrary, unless it be the testimony of the witness 
Torbert, to the effect that he heard him talking, while some of the doctors testified 
that one choking under such circumstances could not talk. Torbet’s testimony is 
contradicted in many respects by that of the two other witnesses who were 
present. It is plain also that the ability of one to talk when in such situation 
must depend upon the conditions at the instant the effort is made, and might exist 
at times between the first paroxysm and complete strangulation. If Torbet’s 
testimony can be reconciled at all with that of the other witnesses, it must be upon 
the theory that what he heard was before the arrival of Dr. Ross; and it is certain 
that the deceased must have been able to, and did, in some manner, call assistance, 
although when the doctor arrived he could not talk. 

We are of the opinion, also, that it is established by a fair preponderance of 
the evidence that the closing of the glottis, which brought about the strangulation 
of deceased, was caused by the presence of a foreign substance in the trachea, and 
not by disease. The overwhelming weight of the medical testimony is to the 
effect that oedema of the larynx or glottis, if produced by disease, would be gradual 
and progressive and accompanied by symptoms of a positive character and easily 
observable. The absence of such symptoms is affirmatively established, and it is 
clearly shown that the choking of deceased was very sudden and violent and 
such as would be produced by the presence of an irritant of the character claimed. 
Not only is it established that the deceased during life exhibited no evidence of 
disease calculated to bring about the fatal result, but the weight of the evidence 
as to the conditions disclosed at the autopsy supports the conclusion that no such 
disease existed. 

[2] It is urged that although it be found that the deceased came to his death 
by strangulation after taking sal hepatica, yet that is not a death by such external 
and accidental means as, under the provision of the by-laws above quoted, will 
entitle the beneficiary to recover. This is a subject that has been much discussed 
by the courts, and this court has repeatedly announced the rule which is found 


well expressed in Rowe v. Association, 186 Iowa, 454, 172 N. W. 454, 4 A. L. R. 
1235, as follows: 


“That an intentional act, not per se dangerous, and not intended or expected 
to be attended with injurious results to the actor may, by some unforeseen, unex- 
pected, or unusual contingency become the accidental means of injury to the actor, 
is too clearly demonstrated by common observation, by common experience, and 
by innumerable precedents, to justify argument.” 


See, also, the authorities there cited, and especially the discussion in Lickleider 
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v. Association, 184 Iowa 423, 166 N. W. 363, 168 N. W. 884, 3 A. L. R. 1295, and 
Budde v. Association, 184 Iowa, 1219, 169 N. W. 766. 

Where death resulted from an injury caused by swallowing some substance, 
it has been held to have been caused by violent, external, and accidental means. 
Jenkins v. Association, 147 Iowa, 116, 124 N. W. 199, 30 L. R. A. (N. S.) 1181; 
Maryland Casualty Company v. Hudgins (Tex. Civ. App.) 72 S. W. 1047. In 
American Accident Company v. Reigart, 94 Ky. 547, 23 S. W. 191, 21 L. R. A. 
651, 42 Am. St. Rep. 374, the deceased was attempting to swallow a piece of beef- 
steak; it passed into the windpipe, and he choked to death. This was held to be 
a violent, external, and accidental means. It has been so held of the accidental inhal- 
ing of gas causing asphyxiation. Fehrer v. Midland Casualty Company, 179 Wis. 
431, 190 N. W. 910; Paul. v. Travelers’ Insurance Company, 112 N. Y. 472, 20 
N. E. 347, 3 L. R. A. 443, 8 Am. St. Rep. 758. 

The voluntary taking of 2 nonpoisonous, harmless remedy, even though taken 
in a manner to produce, by effervescence, a gas that would be irritating, but which 
was not expected or intended to produce injurious results, would, we think, where such 
a result unexpectedly follows, be, under the rule announced, a violent, external, 
and accidental means. 

It has been held that where death is shown to have resulted from an external 
and visible injury, a presumption will obtain that it was not intentionally inflicted 
by the insured or by another. Caldwell v. Association, 156 Iowa, 327, 136 N. W. 
678; Allen v. Association, 163 Iowa, 217, 143 N. W. 574, 48 L. R. A. (N. S.) 600. 
While the analogy is not exact, the principle is applicable, at least so far as respects 
the intention of the assured in taking the remedy. 

[3-5] It is provided by the by-laws of the defendant, in part, as follows: 

“* %* * Nor shall this association be liable in any manner to any member 
or beneficiary for any indemnity, for accidental death * * * resulting wholly 
or partially, directly or indirectly, from any of the following causes, conditions 
or acts or when the member is under the influence of or affected by any such 
causes, conditions or act to wit * * * nor from poison, poison ivy, poisonous 
substances, gases or anything intentionally or unintentionally, consciously or uncon- 
sciously, accidentally or otherwise taken, administered * * * or. inhaled.” 

It is insisted, and rightly, we think, that this by-law is not binding upon the 
plaintiff because not in operation at the time the contract of insurance was entered 
into. Olson v. Modern Woodmen, 182 Iowa, 1018, 164 N. W. 346, L. R. A. 1918F, 
1164; Johnson v. Association, 191 Iowa, 535, 181 N. W. 244. 

But, aside from that consideration, it could not have the effect to deprive 
the beneficiary of a right of recovery where the taking of a nonpoisonous substance 
was the accidental means of injury and death. Under the rule ejusdem generis, 
where general words follow the enumeration of particular classes of persons or 
things, the general words will be construed as applicable only to persons or things 
of the same general nature or class of those enumerated. State v. Campbell, 76 
Towa, 122, 40 N. W. 100; State v. Eno, 131 Iowa, 619, 109 N. W. 119, 9 Ann. Cas. 
856; Brown v. Bell, 146 Iowa, 89, 123 N. W. 231, 124 N. W. 901, 27 L. R. A. 
(N. S.) 407, Ann. Cas. 1912B, 852; State v. Wignall, 150 Iowa, 650, 128 N. W. 
935, 34 L. R. A. (N. S.) 507; State v. Gardner, 174 Iowa, 748, 156 N. W. 747, 
L. R. A. 1916D, 767, Ann. Cas. 1917D, 239; 19 Corpus Juris, 1255. 

In the provision quoted to the effect that the association shall not be liable for 
an injury or death from poison, poisonous substances, gases, or anything taken, the 
expression “or anything” must be construed to mean only a thing of the same 
general class as those enumerated; that is to say, of a poisonous character. So 
construed, it would clearly not be applicable to or include a general and commonly 
used remedy the use of which would not ordinarily be dangerous. 

We reach the conclusion that the plaintiff is entitled to the relief asked, and 
the case is therefore reversed. 


Arthur, C. J., and Stevens and De Graff, JJ., concur. 
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CANAL-COMMERCIAL TRUST & SAVINGS BANK v. EMPLOYERS’ 
LIABILITY ASSUR. CORPORATION OF LONDON, ENGLAND. (No. 24856.) 


(Supreme Court of Louisiana. March 3, 1924.) 
99 Southern’ Reporter, 542. 


1. INSURANCE—PETITION HELD SUFFICIENT UNDER ACCIDENT 
POLICY AS ALLEGING CAUSE OF DEATH. 


In an action on an accident insurance policy, which provided that bodily injuries 
should include asphyxiation suffered through accidental means, a petition alleging 
that insured “met his death through accidental and external means by being 
asphyxiated to death by gas,” held sufficient. 

(For other cases, see Insurance, Dec. Dig. § 635.) 


2. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT 
DEATH OF INSURED WAS BY ACCIDENTAL GAS ASPHYXIATION. 


In an action by the heirs of a beneficiary under accident policy, evidence held 
to sustain a finding that insured met his death by gas asphyxiation, and that the 
death was accidental. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


3. INSURANCE—WHERE MANNER OF DEATH DOUBTFUL, PRESUMP- 
TION IS THAT OF ACCIDENT AND NOT SUICIDE. 


While in an action on an accident policy the burden is on plaintiff to show 
that death was caused by accident, yet where it is doubtful from the evidence whether 
death was caused by an accident or by suicide, a presumption arises that an accident, 
and not suicide, was the cause of the death. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 


5. INSURANCE—HEIRS OF BENEFICIARY HELD NOT ENTITLED TO 
STATUTORY DOUBLE INDEMNITY IN ACTION ON ACCIDENT 
POLICY. 


Act No. 310 of 1910, relating to double indemnity under insurance policies, 
covers policies insuring against loss on account of sickness or accident, and allows 
recovery thereof only by the assured, and hence, double indemnity cannot be recov- 
ered by the heirs of the beneficiary. 

(For other cases, see insurance, Dec. Dig. § 602.) 

Appeals from Civil District Court, Parish of Orleans; Porter Parker, Judge. 

Action by the Canal-Commercial Trust & Savings Bank, tutor of the minors, 
Richmond and Allain D. Favrot, against the Employers’ Liability Assurance Cor- 
poration of London, England. Judgment for plaintiff, and defendant appeals, and 
plaintiff answers the appeal, claiming insufficient relief. Affirmed. 

Edward Rightor, of New Orleans, for appellant. 

Dart, Kernan & Dart and Lewis R. Graham, all of New Orleans, for appellee. 
By Division A, composed of O’Niell, C. J., and Rogers and Brunot, JJ. 

Rocers, J. In the early morning of February 21, 1918, Henry L. Favrot 
was found dead in the bathroom of his home in the city of New Orleans. He was 
insured, at the time, against death by accidental means under a policy issued by the 
defendant company. 

Mrs. Marie Richmond Favrot, wife of the assured, the beneficiary named in 
the policy, made due proof of loss to the insurance company. Subsequently she died, 
and her claim was inherited by her two minor children, issue of her marriage with 
her predeceased husband. 

This suit was brought by the dative tutor of said minor children to recover 
$15,000 double indemnity under the aforesaid policy. 

The trial was by jury, who returned a verdict in favor of plaintiff for 
$7,500. The court had charged the jury that the claim for double indemnity would 
not lie. Judgment was entered in accordance with the verdict, and defendant 
appealed. Plaintiff has answered the appeal, renewing its demand for double 
indemnity. 


Defendant first filed an exception of no cause of action, which was overruled. 
We think the ruling was correct. 
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Plaintiff alleged that “defendant had issued its policy * * * against death 
from accidental and external means,” and “that said insured * * * met his 
death through accidental and external means by being asphyxiated to death by gas.” 

Defendant argues that said allegations are insufficient to state a cause of 
action, because the policy, in express terms, limits recovery for the death of the 
insured to the case where said death was due to “bodily injuries sustained solely 
and independently of all other causes through external, violent, and accidental 
means.” The contention is that the petition does not allege and show that insured’s 
death occurred in the manner required by the policy. 

It is provided, however, in section F of the insurance contract that: 

“Any one of the following, namely sunstroke, freezing, hydrophobia or asphyxi- 
ation suffered through accidental means (suicide, whether sane or insane, is not 
covered) shall be deemed bodily injuries within the meaning of this policy.” 
(Writer’s italics.) 

[1] Under this definition of the insurance contract itself, the allegation of plain- 
tiff that the insured “met his death by being accidentally asphyxiated to death 
by gas,” is the equivalent of an allegation that the insured had suffered bodily 
injuries. 

It was unnecessary for plaintiff to aver that the injury of insured was caused 
through violent and external means, for the facts as set forth, viz., accidentas 
asphyxiation by gas, sufficiently disclosed that insured’s death was caused by 
“external, violent, and accidental means.” 

Death by means of gas asphyxiation is necessarily death out of the usual course 
of nature—an unnatural death; it is likewise external because it is inflicted by an 
outside agency. An unnatural death is a violent death. The word “violent” is 
defined as meaning “unnatural.” Verbo, “violent, 2,’ Century Dictionary and 
Cyclopedia, vol. VIII, p. 6761, col. 1. 

So that plaintiff’s allegation of the insured’s unnatural death as the result of 
accidental asphyxiation by gas clearly shows an external and violent agency as the 
cause. 

We find nothing in the case of Feitel v. Fidelity & Casualty Co., 147 La. 52, 
84 South. 491, cited by defendant, which is contrary to the views we have herein 
expressed. 

In the cited case plaintiff brought suit on an accident policy awarding benefits for 
immediate, continuous, and total disability. Neither the allegations of, nor the facts 
set forth in, the petition showed the disability of plaintiff to have been immediate 
or that the injury averred (a slight scratch on the finger) was the exclusive 
cause of said disability. On the contrary, the facts as alleged clearly disclosed 
that plaintiff’s disability did not follow immediately upon his injury. 

Upon the overruling of its exception, defendant answered, denying seriatim 
the allegations of plaintiff’s petition. 

The issue as made up by the pleadings is exclusively one of fact. The suit 
being for the recovery under an accident policy, the death of the insured not being 
in dispute, plaintiff carried the burden of proving said death to have been due to 
accidental means. The jury, composed of 12 disinterested citizens, unanimously 
resolved the question of fact in favor of plaintiff. Their verdict was approved by 
the district judge, who overruled defendant’s motion for a new trial. Our examina- 
tion of the record has not convinced us that the jury and the district judge erred 
in their findings. 

The evidence shows that on the morning of his death the insured arose a little 
before 6 o’clock, as was his custom, and went to the bathroom, where he engaged 
in his usual preliminaries for shaving. These, among other things, consisted of 
placing a pan of cold water, to be warmed, on a small gas plate, or stove, setting 
upon the washstand. This small stove was supplied with gas by means of a rubber 
tube connected to an outlet approximately 5 feet from the floor. 

About an hour later the wife of the insured was awakened by the strong 
odor of gas, and upon making an investigation found that it emanated from the 
bathroom. Upon entering the bathroom she discovered her husband lying face 
down on the floor. The room was highly charged with gas flowing from the rubber 
tube above referred to, which had become disconnected from the little gas stove, 
and was suspended about 18 inches from the floor, with decedent’s nose and mouth 
in the general direction of the detached end of the rubber tube. 
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The death of the insured could have occurred only in one of two ways: viz., 
from natural causes or from gas asphyxiation. If from the latter cause, it was 
either voluntary or involuntary. 

Defendant’s theory is that the insured died from natural causes, although 
throughout the argument made on its behalf runs the suggestion, which was not 
pleaded, that defendant committed suicide. 

In support of the theory that the insured died a natural death, defendant 
relied upon some experiments which it had caused to be made to establish the 
lethal dose of carbon monoxide, the well-recognized poisonous element in illuminat- 
ing gas, and upon some alleged admissions said to have been made by the wife 
of the insured to an agent or investigator of the defendant company on the day 
of insured’s death. 

This evidence, in our opinion, does not establish that the death of the insured 
was brought about by natural causes, especially when weighed against the counter- 
vailing evidence in the record tending to show that the decedent was deprived of 
his life by gas asphyxiation. 

We are unable to place the same value upon the experiments in question 
as does counsel for defendant. These experiments do not amount to a demon- 
stration. They must be considered, as is any other evidence, simply for whatever 
aid they may afford the court in arriving at a just conclusion. 

The experiments were made more than three years after the death of the insured. 
They were made in the month of May, whereas the insured died in the month 
of February. The experimentalist was an engineer, not a gas expert. The subjects 
of the experiments were a rooster and a rabbit, not a human being. An ordinary 
room, containing 920 cubic feet, with one door and two windows, and not a bath- 
room, containing 960 cubic feet, with one door and one window, was used. The 
gas was permitted to flow from a one-fourth inch pipe, whereas the pipe in the 
bathroom of the decedent measured three-eighths of an inch in diameter. There 
was no rubber tube dropped to within 18 inches of the floor, nor were the subjects 
used for the experiments placed anywhere near the gas jet, nor is it shown that 
they directly inhaled any of the poisonous substance flowing therefrom. It is not 
established that the atmospheric conditions were the same; that the gas was 
composed of the identical constituents and in the identical proportions, nor that 
the same pressure was being exerted, in May, 1921, as in February, 1918. 

As we view it, the experiments and their results were too indefinite and uncer- 
tain to be of any probative value in determining the issues involved in the present 
litigation. 

In the afternoon of the day on which the insured died, Mr. F. W. Jones and 
Dr. W. A. Love, respectively the representative and physician of the defendant, 
called at the residence of the decedent, where they informed the wife, and Mr. 
Charles A. Favrot, a brother of the decedent, who was present, that decedent held 
an accident policy in the company represented by them, and that they had called 
to investigate the case. This was the first intimation that Mrs. Favrot or Mr. 
Charles A. Favrot had of the existence of such a policy. 

In the course of an interview which these representatives of the defendant 
company sought with the widow, Mr. Jones declares she stated to him that she was 
satisfied her husband had died in an attack of vertigo, but she had no reason to 
believe he had suicided. Mr. Jones testified that there were also present at the 
interview Dr. Love, Mr. C. A. Favrot, and a lady whose name he did not know. 
Dr. Love, however, did not mention any such admission when on the stand, nor 
was he asked in regard thereto. Mr. C. A. Favrot testified that he was present 
during the whole interview; that in the morning Mrs. Favrot was of the opinion 
that her husband had died of accidental asphyxiation, and he did not hear her 
tell Mr. Jones that her husband had died of natural causes. It does not appear 
that any lady other than Mrs. Favrot was present. Mrs. Favrot herself was dead 
at the time of the trial of the case. 

This testimony of the alleged admission of Mrs. Favrot is of the weakest char- 
acter, and standing by itself unsupported by the testimony of any other witness 
cannot be considered by the court. 

The evidence, taken as a whole, shows that the decedent was a normally healthy 
man at the time, much given to outdoor life, being a leader in the Boy Scout move- 
ment, in which his young son was actively engaged; that on infrequent occasions 
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he suffered from a slight dizziness of only a few seconds’ duration. There is 
nothing, however, to show that he was an habitual sufferer from vertigo, or that 
he had ever suffered seriously and continuously from it. 

[2] A careful examination of all the evidence in the record leads to the irre- 
sistible conclusion that decedent met his death by gas asphyxiation. This was 
the consensus of opinion of all the persons present at the moment of the discovery 
of the body or who had anything to do with it immediately thereafter. 

Mr. Charles A. Favrot, a brother of the deceased, living almost directly opposite 
across. the street, who was called and arrived only a few moments after the dis- 
covery of the body, testifies that he found the whole house filled with gas. The 
testimony of Richmond Favrot, a minor son of the deceased, who was aroused 
by his mother, is to the same effect. Dr. Cocram, summoned by telephone, and 
coming on the scene about 20 or 30 minutes after the accident, detected the gas 
when he arrived. Dr. De Buys was also sent for, but did not testify on the trial 
of the case. 

Dr. Cocram in his testimony declared that he did not think there was any 
doubt that death was caused by gas asphyxiation. Dr. C. W. Groetsch, assistant 
coroner, who died before the trial, examined the body and issued his official certi- 
ficate setting forth that the cause of death was “asphyxiation by illuminating gas 
accidental.” He further certified “that an autopsy is unnecessary.” 

The embalmer, licensed and experienced, who assisted the undertaker in pre- 
paring the body for burial, described the physical appearance of those who have 
died from gas asphyxiation; he also described the physical appearance of decedent’s 
body. These descriptions show that the usual signs and indications of asphyxiation 
were present in the body. 

Having reached the conclusion that the insured died from gas asphyxiation, 
it necessarily follows that it must be determined whether the asphyxiation was 
brought about intentionally or accidentally. 

It is a principle of universal application that suicide is never presumed. Counsel 
for defendant admits the correctness of the rule in general, but. contends that the 
presumption does not prevail under accident policies. In support of this contention 
he cites Dodder v. Aitna, 104 Neb. 70, 175 N. W. 651; and Grosvenor v. F. & C. 
Co., 102 Neb. 629, 168 N. W. 596. 

The cited cases are from the Supreme Court of Nebraska. Neither state the 
broad doctrine as contended for by defendant. Each case was decided upon its own 
particular facts. In the Dodder Case the court said that the facts testified to by 
the witnesses inescapably sustained the conclusion that Dodder’s death was caused 
by suicide. In the Grosvenor Case, where the assured died from the effects of 
drinking carbolic acid, all that the holding of the court amounts to is that the pre- 
sumption against death by suicide is prima facie only and rebuttable; that it 
prevails where the cause of the death is unknown, but does not prevail where the 
facts adduced are contrary to said presumption or the presumption is met by con- 
flicting presumptions. 

3] The correct rule, and the one to which we prefer to adhere, is stated in 
Ruling Case Law, vol. 14, § 416, p. 1236, as follows: 

* While in an action on an accident policy the burden is on the plaintiff 
to ti a death was caused by accident, yet where it is doubtful from the 
evidence whether death was caused by an accident or by suicide, “ presumption 
arises that an accident, and not suicide, was the cause of the death.” 

And also at page 1237, section 417 of the same ‘volume, we find this statement 
of the law, viz. 

“The presumption against suicide will stand and be decisive of the case until 
overcome by testimony which shall outweigh the presumption.” 

The facts surrounding the death of the insured in the case at bar not only 
= against the suicide theory, but seem to point conclusively to an accidental 

eat 

So far as the record discloses there was an entire absence of motive which 
would have caused the decedent to take his own life. He was successful as a 
practicing lawyer, happily married, living in his own home, the father of two 
interesting children. His social and domestic environment was excellent. No 
pecuniary embarrassment is suggested. The evening previous to his death he 
was in his yard playing with his children, amd had actually arranged with his 
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14 year old son to arise early on that morning in order to go out and work 
in a garden used by the Boy Scout organization. 

[4, 5] Beyond all this, the position and the condition of the body when found 
conclusively demonstrates that the death of insured was accidental and not inten- 
tional. 

Under its answer to the appeal, plaintiff has prayed for an award for double 
indemnity. The claim is made by virtue of the provisions of Act. No. 310 of 1910. 
We do not think the statute is applicable to the present case. It is punitory legis- 
lation, and must be strictly construed. 

The statute in express terms only covers policies “insuring any person against 
loss on account of sickness or accident” (section 1), and the “assured” is the one 
to whom recovery is due. In the case at bar the claim is being asserted by the 
heirs of the beneficiary, and not by the assured. 

We see no error in the judgment appealed from. 

Judgment affirmed. 


MANGIAMELI v. SOUTHERN SURETY CO. (No. 22669.) 


(Supreme Court of Nebraska. March 22, 1924.) 
(Syllabus by the Court.) 
197 Northwestern Reporter, 946. 


2. INSURANCE—STATEMENTS OF AGENT OF INSURER WAIVING 
NOTICES REQUIRED BY POLICY HELD WITHIN APPARENT 
SCOPE OF AUTHORITY AND BINDING ON COMPANY. 


Under the facts set out in the opinion, held, that statements of an agent of 
an insurance company with limited authority, waiving notices of sickness required 
by the policy, are within the apparent scope of the agent’s authority and binding 
upon the company. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 

Appeal from District Court, Douglas County; Wakeley, Judge. 

Action by Tony Mangiameli against the Southern Surety Company. From 
a judgment for plaintiff, defendant appeals. Affirmed. 

Dressler, Neely & Morehouse, of Omaha, for appellant. 

A. W. Elsasser, of Omaha, for appellee. 

Heard before Morrissey, C. J., Letton, Dean, and Day, JJ., and Redick, Dis- 
trict Judge. 

Day, J. Plaintiff recovered a judgment against the defendant for $285 for 
sick benefits upon a policy of life, accident and health insurance issued by the defen- 
dant. Defendant appeals. 

The petition is in the usual form in actions of this character. Among other 
things, it is alleged that while the policy was in full force and effect the plaintiff 
was taken sick and confined to his home from December 29, 1920, to April 15, 1921; 
that during that period, by reason of his sickness, he was unable to perform the 
duties of his vocation; and that by the terms of the policy there was due to him 
$285 with interest. 

The defendant admitted the issuance and delivery of the policy, and the pay- 
ment of the premiums, but denied any liability to the plaintiff because of the failure 
of plaintiff to comply with the provisions of the policy respecting notice of sickness. 
These provisions were set out in full in the answer. In brief, the conditions pro- 
vided that written notice of sickness on which a claim may be based must be given 
to the company within 10 days after the commencement of disability from such 
sickness; that, if the insured is disabled by illness for more than 30 days, he or 
his representatives shall furnish the company every 30 days, or as near thereafter 
as may be reasonably possible, with a report in writing from his attending physician, 
fully stating the condition of the insured and the probable duration of the dis- 
ability ; and that strict compliance with all the terms of the policy on the part 
of the insured was a condition precedent to recovery, and that a failure in this 
respect shall forfeit to the company all rights to indemnity. 


_. The reply pleaded a waiver of strict compliance with the terms of the policy 
with respect to notice. : 











Accident | 





101 


Mangiameli v. Southern Surety Co. 


The ultimate question presented by the record is whether the written notices 
of sickness required to be given by the terms of the policy have been waived by 
the defendant. 

[1] The record shows that one Joe Turney was the duly appointed agent of 
the defendant; that he solicited the plaintiff to take out the policy upon which this 
action is based; that the policy was delivered to the plaintiff by Turney on Febru- 
ary 2, 1916; and that thereafter the said agent collected from plaintiff the monthly 
premiums of $1.60 until May, 1921, a period of about five years and three months. 
The record further shows that the plaintiff was taken sick on December 29, 1920, 
and that a few days thereafter the agent, Turney, was notified of that fact; that 
on January 8, 1921, Turney, who was a friend of the plaintiff, called at plaintiff's 
home; that during the conversation Turney told plaintiff not to bother about notice 
to the company, and added, “I will take care of you”; that during the plaintiff’s 
sickness Turney called “many times” on the plaintiff; that on several occasions the 
plaintiff asked about his sick benefits, and was told by Turney not to worry about 
that, that he, Turney, would attend to everything necessary. 

[2] It is not disputed that Turney made the statements attributed to him by 
the plaintiff. The defendant claims that Turney was an agent of limited powers, 
and that he had no authority to waive any of the provisions of the policy. The 
testimony on behalf of the defendant tends to show that Turney was authorized 
to solicit applications for insurance, deliver policies, collect premiums, and remit 
the same to the company, and that beyond performing these acts he was not author- 
ized to represent the defendant. In this connection defendant calls attention to 
a condition of the policy which recites: “No agent has authority to change this 
policy or to waive any of its provisions.” It has frequently been held, however, 
that provisions of this type, in an insurance policy, are for the benefit of the 
company and may be waived by the company acting through its agents authorized 
to do so. 

The question is then presented whether Turney, in thus assuring plaintiff 
regarding notice of sickness to the company, was acting for the company, and within 
the apparent scope of his authority. Notwithstanding the testimony of the 
defendant as to the limited authority of Turney in representing the company, we 
think the terms of the policy confer upon him broader powers than indicated by 
the defendant’s testimony. . Following the provisions of the policy with respect 
to notices of sickness which have been referred to, the policy provides: 

“Such notice given by or on behalf of the insured or beneficiary, as the case 
may be, to the company at St. Louis, Missouri, or to any authorized agent of the 
company, with particulars sufficient. to identify the insured, shall be deemed to be 
notice to the company.” 

It seems clear that under this provision of the policy a written notice of sickness 
served upon Turney would have complied with the terms of the policy. He had 
actual authority then to do some acts for the company in connection with the 
subject of notice of sickness. 

The rule established in this jurisdiction is well settled that the apparent author- 
ity of an agent which will bind his principal is such authority as the agent appears 
to have by reason of the actual authority conferred upon him. Oberne v. Burke, 
30 Neb. 581, 46 N. W. 838; Creighton v. Finlayson, 46 Neb. 457, 64 N. W. 1103; 
Northwest Thresher Co. v. Eddyville State Bank, 80 Neb. 377. 114 N. W. 291. 

We think that the statements of Turney that he would look after the matter 
of sending notices to the company, and that the plaintiff need not bother about it, 
were within the scope of his apparent authority, and that the defendant was bound 
by his action. After lulling the plaintiff into a sense of security and inaction by 
the conduct of its agent, the defendant will not be permitted to take advantage 
of the provisions of the policy which the action of its agent had waived. 

From what has been said, it follows that the judgment of the district court 
is right, and is, therefore, affirmed. An attorney fee of $50 is allowed for plaintiff’s 
attorney for services in this court, to be taxed as a part of the costs. 

Affirmed. 
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SILVERSTEIN v. COMMERCIAL CASUALTY INS. CO. 
(Court of Appeals of New York. Feb. 19, 1924.) 
143 Northeastern Reporter, 231. 

1. INSURANCE—INSURED ENTITLED TO CONSTRUCTION OF POLICY 
IN HIS FAVOR WITHOUT FORCING LANGUAGE. 

Where a policy is ambiguous insured is entitled to that construction in his 
favor which may fairly be adopted without giving other language used a forced 
or unnatural meaning. 

(for other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE—DEATH TO PASSENGER IN SIDE CAR OF MOTOR- 
CYCLE HELD COVERED BY POLICY PROVIDING AGAINST LIABIL- 
ITY FOR INJURIES RECEIVED WHILE “RIDING A MOTORCYCLE”; 
“R RIDE 
An accident insurance policy providing against liability for “injuries received 

while riding a motorcycle” held to cover death resulting from an accident arising 

while deceased was a passenger in a side car attached to a motorcycle; to ride, 
used as a transitive verb meaning the idea of control or management; to manage 
or control while seated wn; to sit on and control so as to be carried, as to ride 

a horse, to ride a bicycle. 

(For other cases, see Insurance, Dec. Dig. § 452. 

Hiscock, C. J., and Cardozo and Lehman, JJ., dissenting. 

Appeal from Supreme Court, Appellate Division, Second Department. 

Action by Rose Silverstein against the Commercial Casualty Insurance Com- 
pany. From a judgment. of the Appellate Division (200 App. Div. 782, 200 N. Y. 
Supp. 949) affirming a judgment of the trial court dismissing the complaint upon 
the merits, which judgment was entered pursuant to an order of the trial court 
which also set aside a verdict directed by the court as contrary to the law, plaintiff 
appeals. Reversed, with directions. 

A. M. Bailey, James A. Dayton, and Solon Weit, all of New York City, and 
A. I. Nova, of Brooklyn, for appellant. 

T. H. Lord and Fred H. Rees, both of New York City, for respondent. 

Anprews, J. [1, 2] Harry Silverstein was a passenger in a side car attached 
toa motorcycle. The machine was driven by a friend. It capsized, killing Silver- 
stein. His widow brings this action to recover upon an accident insurance policy. 
If anything is due, the amount is not in dispute. Her complaint was dismissed 
because it was provided in the policy that it does not cover “injuries received 
while riding a motorcycle.” 

Where a provision in an insurance policy is ambiguous, where, without giving 
to the language used a forced or unnatural meaning, a construction in favor of 
the insured may fairly be adopted, to that construction he is entitled. To “ride,” 
used as a transitive verb, is annexed the idea of control or management. In 
standard dictionaries, among other definitions are found “to manage or controi 
while seated on”; “to sit on and control so as to be carried, as to ride a horse, to 
ride a bicycle”; “to control and manage.” When Marlborough rides the whirlwind, 
he is not swept helplessly along. He directs the storm. A baby in a basket attached 
to the handle bar does not ride the bicycle. A friend who tells you he has been 
riding a horse conveys the impression that he has done more than to rest passively 
on its back while the horse was led by another. You say to a child sitting on a 
horse which his father controls that he is riding. You flatter him by likening his 
adventure to that of his elders, as when his hand rests on the reins you tell him 
he is driving. The defendant itself seems to hesitate as to the proper meaning of 
the words. In the answer it quotes the clause and then alleges that the deceased 
was killed not while riding, but “while riding in or upon a motorcycle.” 

The insured, therefore, might fairly give this interpretation to the contract. 
The result in the courts below was erroneous. Especially is it so when in no 
sense did Silverstein mount the machine. He sat not on, but in the car. As no other 
defense is suggested, the verdict reached by the jury at Trial Term under direction 


of the judge should be reinstated and judgment granted to the plaintiff thereon 
with costs in all courts. 


Pound, McLaughlin, and Crane, JJ., concur. 


Hiscock, C. J., and Cardozo and Lehman, JJ., dissent. 
Judgment accordingly. 





Sims v. American Cent. Ins. Co. 


SIMS v. AMERICAN CENT. INS. CO. (No. 3911.) 
(Circuit Court of Appeals, Sixth Circuit. February 8, 1924.) 
296 Federal Reporter, 115. 


1. INSURANCE—UNDER TENNESSEE LAW, MISREPRESENTATION RE- 
SPECTING INCUMBRANCES NOT MATERIAL. 


It is the law of Tennessee, long settled by decision, that a lien or reserved title 
on insured property does not increase the risk of loss, and under Shannon’s Code, 
§ 3306, providing that no misrepresentation or warranty shall be deemed material, 
or defeat a policy, unless made with actual intent to deceive, or unless the matter 
represented increases the risk of loss, a policy insuring an automobile held not in- 
valid because of statements in the application that the car was fully paid for, when 
in fact insured was a purchaser under a conditional sale contract reserving title 
in sor and though by the terms of the policy such misrepresentation rendered 
it void. 

(For other cases, see Insurance, Dec. Dig. § 283[2].) 


3. INSURANCE—UNDER LAW OF TENNESSEE, CONDITIONAL PUR- 
CHASER OF PROPERTY IS SOLE AND UNCONDITIONAL OWNER 
FOR INSURANCE PURPOSES. 


Under the law of Tennessee, as established by decision, a purchaser of property 
under a conditional sale contract reserving title in the seller, but by which the pur- 
chaser is obligated for the purchase price, is the equitable owner of the property, 
and entitled, for insurance purposes, to call himself the sole and unconditional owner. 

(For other cases, see Insurance, Dec. Dig. § 282[13].) 

In Error to the District Court of the United States for the Western District of 
Tennessee; J. W. Ross, Judge. 

Action at law by Mrs. G. W. Sims against the American Central Insurance 
— Judgment for: defendant, and plaintiff brings error. Reversed and 
remanded. 

J. W. Canada, of Memphis, Tenn. (E. L. Lerner and Canada & Williams, all of 
Memphis, Tenn., on the brief), for plaintiff in error. R. Lee Bartels, of Memphis, 
Tenn., for defendant in error. 

Before Denison and Donahue, Circuit Judges, and Hicks, District Judge. 

Denison, C. J. Mrs. Sims purchased an automobile, at Memphis, under a con- 
tract by which the title was reserved to the vendor until full payment. She then 
insured it with the defendant company for a sum, the major part of which would 
have been required to discharge the unpaid purchase price. Upon its destruction by 
fire, she brought this suit in a state court. It was removed to the court below on 
the ground of diverse citizenship, and, being tried by the court, after written waiver 
of a jury, there was judgment for the defendant. 

[1] The policy contained an express warranty that the machine was fully paid 
for, and not mortgaged or otherwise incumbered, accompanied by the statements 
that the facts upon this subject were known to and warranted by the assured to be 
true, that the policy was issued by the company in reliance upon the truth thereof, 
and that the entire policy “shall be void” if the assured has concealed or misrepre- 
sented any material fact or circumstance. The policy further contained provisions 
that “this entire policy shall be void * * * if the interest of the insured in the sub- 
ject of this insurance be other than sole and unconditional ownership,” and that “this 
company shall not be liable for any loss or damage to any property insured here- 
under, while incumbered by any lien or mortgage.” 

This is a Tennessee contract. It has long been the rule in Tennessee that the 
existence of a mortgage or lien or reserved title upon insured property does not 
increase the risk, and hence misrepresentation on that subject is immaterial. Catron 
v. Insurance Co., 6 Humph. 176; Delahay v. Insurance Co., 8 Humph. 684; Insurance 
Co. v. Barker, 7 Heisk. 503; Insurance Co. v. Crockett, 7 Lea, 725; Light v. Insur- 
ance Co., 105 Tenn. 480, 58 S. W. 851; Insurance Co. v. Estes, 106 Tenn. 472, 62 
S. W. 149, 52 L. R. A. 1915, 82 Am. St. Rep. 892; Hughes v. Insurance Co., 147 
Tenn. 164, 246 S. W. 23. In 1895 (Acts 1895, c. 160, § 22) this public policy passed 
into statutory form. The law then made, being section 3306, Shannon’s Code, says: 

“No written or oral misrepresentation or warranty therein made in the negotia- 
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tions of a contract or policy of insurance, or in the application therefor, by the assured 
or in his behalf, shall be deemed material or defeat or void the policy or prevent 
its attaching, unless such misrepresentation or warranty is made with actual intent 
to deceive, or unless the matter represented increase the risk of loss.” 

When the statute was passed, it had become the settled rule of the state, based 
on its Supreme Court decisions, that the presence of any such lien as herein involved, 
did not “increase the risk of loss.” These words had received judicial definition. 
The Legislature must be thought to have used this language with knowledge of its 
existing construction, and we have therefore, in substantial effect, the statutory dec- 
laration that a misrepresentation on this subject, made without actual intent to 
deceive, shall not defeat the policy. 

[2] It is not contended that the record indicates any actual intent to deceive; 
but it is urged that the only effect of the statue was to put a warranty on the same 
footing as a representation, that it did not attempt to say what false statements 
would increase the risk of loss, and that whether misstatement as to liens or 
reserved title of that character is a question of general law, as to which this court 
should follow the clearly established general rule, outside of Kentucky, that their 
falsity will avoid the contract. We cannot escape the conviction that the Tennessee 
decisions are in effect a construction of statutory language, and therefore plainly 
binding upon the federal courts. The Supreme Court of Tennessee, by its early 
decisions, had defined concretely the phrase “increase the risk of loss”; then the 
Legislature used these words in the statute of 1895; since that time the Supreme 
Court has decided the later cited cases upon the theory that these words in the 
statute have the same force they had before. The effect upon this court must be 
the same as if that court, by direct construction of the statute, had declared their 
meaning. 

[3, 4] It is also said that the existence of any liability was conditioned upon the 
possession by the assured of the “sole and unconditional ownership,” and that the 
statute does not purport to modify or affect this condition, and a Massachusetts 
case is cited (Ballard v. Globe, 237 Mass. 34, 129 N. E. 290), apparently construing 
an identical statute in that state, and holding that the existence of an outstanding 
legal title was a good defense, Here again we find ourselves concluded by the Ten- 
nessee decisions. Without quoting from them at length, they impliedly, if not ex- 
pressly, hold, and approve other cases which directly rule, that the purchaser under 
such a contract as here appears, having paid or being liable for the entire purchase 
price, is the equitable owner of the property and is entitled to call himself, for insur- 
ance purposes, the sole and unconditional owner. While these cases are construing 
insurance contracts, they are nevertheless declaring the nature and character of the 
title which the contract vendee has to property, real or personal, having a situs in 
Tennessee. This determination of the character of this title would effect other con- 
tracts as well as those of insurance, and it is binding upon the federal courts. Bon- 
durant v. Watson, 103 U. S. 281, 289, 26 L. Ed. 447. 

For these reasons, the judgment must be reversed, and the case remanded for a 
new trial. 


JAMES er av. v. PHOENIX ASSUR. CO., LTD. (No. 10706.) 


(Supreme Court of Colorado. April 7, 1924.) 
225 Pacific Reporter, 213. 


1. LARCENY—SUBSEQUENT STATUTE MAKING FIRST OFFENSE OF 
TAKING AUTOMOBILE MISDEMEANOR HELD NOT TO REPEAL 
EARLIER STATUTE OR TO CHANGE SUCH OFFENSE FROM CLAS- 
SIFICATION OF LARCENY. 


The fact that C. L. § 1366 (Laws Ex. Sess. 1919, p. 15, § 2), makes the first 
offense of taking an automobile without owner’s permission, to temporarily deprive 
him of the use of same, a misdemeanor, while the earlier statute, C. L. § 6729 [Laws 
1915, p. 193, § 1] provides that a person taking an automobile without owner’s con- 
sent shall be deemed guilty of larceny, held not to repeal earlier statute or to remove 
such offense from the classification covered thereby, in view of C. L. § 6738, which 
makes larceny of a thing of the value not exceeding $20 a misdemeanor, and in view 
of the fact title of act of 1919 relates to and concerns theft of automobiles. 

(For other cases, see Larceny, Dec. Dig. § 2.) 
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2, INSURANCE—OBTAINING POSSESSION OF CAR FROM OWNER’S 
BAILEE BY FALSE REPRESENTATIONS OF AUTHORITY FROM 


OWNER HELD A “THEFT” WITHIN POLICY COVERING INJURY 
BY THEFT. 


Where a mortgagor of a car of which plaintiffs were mortgagees loaned it to 
another, and while the car was in the possession of such bailee a third party obtained 
the car under a false statement that he had authority from the owner to take it, and 
the car was injured while in the possession of such third party, held, that the act 
of the third party was a theft within a policy of insurance; the word “theft” having 
a very general meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. ae IN POLICY RESOLVED IN FAVOR OF IN- 
SU ; 


If there was any ambiguity as to whether an act of a third party in obtaining 
possession of a car from an owner’s bailee under false representations of authority 
from the owner was a theft within a policy of insurance covering injury to car by 
theft, the ambiguity would be resolved in favor of insured. 

Department 3. 

Error to Weld County Court; Frederic W. Clark, Judge. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Action by F. E. James and another, co-partners doing business under the firm 
name and style of F. E. James & Son, against the Phoenix Assurance Company, Ltd. 
Judgment for defendant, and plaintiffs bring error. Reversed, with directions. 

Robert E. Winbourn, of Greeley, for plaintiffs in error. 

Ernest L. Rhoads and Bernard J. Seeman, both Denver, for defendant in error. 

TELLER, C. J. Plaintiffs in error were plaintiffs in an action against the defendant 
in = to recover on an insurance policy for damages to an automobile insured by 
said policy. 

The parties stipulated as to the facts, which are that the plaintiffs are mortgagees 
of the injured automobiles; that the automobile was loaned by the mortgagor to a 
brother-in-law for a temporary use, without authority to permit any one else to use it; 
that while in the possession of such bailee a third party obtained the automobile un- 
der a false statement that he had authority from the owner to take it; and that while 
in his possession it received the injuries for which damages are sought. 

The policy covered injury by theft. The question raised is whether or not the ac- 
tion of the party mentioned in taking away the automobile was a theft under our stat- 
utes. The case was brought in the county court; trial had to the court without a jury; 
finding and judgment for the defendant. 

Section 1360, C. L. 1921, provides that any person who shall, without authority, 
willfuliy, wantonly, and maliciously “take possession of, or drive, or propel, or take 
away, * * * an automobile, the property of another, for the purpose of temporarily 
depriving the owner thereof of said automobile, or of the use of the same, * * 
shall upon first conviction, be deemed guilty of a misdemeanor.” It further Taide 
that a person convicted of a second or subsequent offense of like kind shall be guilty 
of a felony. Section 6729, C. L., 1921, provides that any person who, without the 
consent of the owner, shall take, use, operate, or cause to be taken, used, operated, or 
removed from any garage, stable, etc., any automobile, shall be deemed guilty of lar- 
ceny, and punished accordingly. "Section 1366, above quoted, is section 2 of chapter 7 
of the laws passed at the extra session in 1919, while the second quotation is from 
the laws of 1915. 

{1] Plaintiffs in error contend that this last section makes the act under consid- 
eration a theft, while the defendant in error contends that the act of 1919 repealed 
the former act and makes the taking a mere misdemeanor, therefore not a theft. 

We do not regard the law of 1919 as making an essential change in the offense. 
It is true that the first act is made a misdemeanor merely, but that does not remove 
it from the definition of larceny as used in the statute. 

[2, 3] Section 6738, C. L. 1921, makes larceny of a thing of the value not exceed- 
ing $20 a misdemeanor. It is therefore evident that the making of the first offense a 
misdemeanor merely does not remove the act from the class covered by the term 
“larceny.” It should be observed that the title of the law of 1919 is an act relating to 
and concerning “the theft of automobiles,” etc. The word “theft” has a very gen- 
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eral meaning, and we are of the opinion that, interpreting the language of the policy 
according to the ordinary meaning of the word, the act in question should be held 
to have been a theft for the purposes of this suit. If there were any ambiguity in 
the matter, we should be compelled, under an established rule of construction, to 
resolve it in favor of the insured. 

The judgment is reversed with directions to enter judgment for the plaintiffs 
in-the amount of the damages stipulated to have been received. 

Campbell and Sheafor, JJ., concur. 


FIREMEN’S INS. CO. OF NEWARK, N..J., v. SAVERY. (No. 11881.) 


(Appellate Court of Indiana, Division No. 2. April 24, 1924.) 
143 Northeastern Reporter, 612. 


1, INSURANCE—AUTOMOBILE’S CONTACT WITH BOTTOM OF DITCH 
oral a SKIDDING HELD “COLLISION” WITHIN MEANING OF 


An “accidental collision,” within the meaning of an automobile insurance policy 
insuring against an “accidental collision * * * excepting loss or damage to any 
tires, etc, * * *” held to include a collision or contact with the bottom of 
a ditch resulting from skidding of the car insured while being driven at a 
reasonable speed 

(For other cases, see Insurance, Dec. Dig. § 424.) 


2. INSURANCE—POLICY CONSTRUED MOST STRICTLY AGAINST 
INSURER. 


An insurance policy is construed most strictly against the insurer. 

McMahan, J., dissenting. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Superior Court, Lake County; Virgil S. Reiter, Judge. 

Action by J. Willis Savery against the Firemen’s Insurance Company of 
Newark, N. J. Judgment for plaintiff, and defendant appeals. Affirmed. 

Ibach, Gavit, Stinson & Gavit, of Hammond, for appellant. 

Bomberger, Peters & Morthland, of Hammond, for appellee. 

Nicnors, J. Action by appellee upon an insurance contract seeking to recover 
for damages to his automobile from an accidental collision alleged to have been 
within the terms of the insurance policy with appellant. A demurrer to the 
complaint was overruled. There was a trial by the court, which resulted in a 
finding and judgment in favor of appellee for $635.18. 

[1] The errors assigned in this court are: (1) The action of the court in 
overruling the demurrer to the complaint; (2) in overruling the motion for a 
new trial. Both assigned errors present the same question, and that is as to whether, 
under the facts averred and proven, there was an “accidental collision” within the 
terms of the policy. 

It is averred in the complaint, and appears by the facts proven, that the 
automobile involved, while being driven at a reasonable rate of speed, skidded 
and collided and came in contact with the bottom of a ditch, thereby accidentally 
colliding with the ground at said bottom, and that such collision resulted in the 
damages for the recovery of which this action was brought. 

The insurance policy sued upon was made a part of the complaint. The colli- 
sion clause therein, so far as here involved, is as follows: : 

“In consideration of an additional premium of $22.00 and subject to all condi- 
tions of this policy, the perils insured against hereunder are extended to include 
accidental collision, * * * excepting: (1) Loss or damage to any tire, due 
to puncture, cut, gash, blow out, or other ordinary tire trouble; and excluding in 
any event loss or damage to any tire, unless caused in an accidental collision which 
also causes other loss or damage to the insured’s automobile.” 

The question here involved has not been decided by this court or the Supreme 
Court of the state. The case of Hoosier, etc., Co. v. Lanam (Ind. App.) 137 
N. E. 626, is the only case in this state, so far as we have found, that involves 
the question of an accidental collision. The policy in that case insured against 
damages for accidental collision, but provided that contact with the roadbed on 
which the automobile was being driven or the sides thereof should not be regarded 
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as a collision, and it was there held that as the car turned over partly on the road- 
bed and partly on the sides thereof there was no accidental collision under the 
terms of the policy. That there is much confusion and ambiguity as to the meaning 
of such expression is evident from the conflicting authorities that are found, not 
only in the American courts, but elsewhere as well. At the time that the policy 
involved in the instant case was issued, July 15, 1922, numerous cases were then 
in the books from which it was evident’ that the meaning of accidental collision 
as applied to circumstances such as in this case was not well defined. We do not 
deem it advisable to extend this opinion by undertaking to discuss and distinguish 
authorities in which accidental collisions were involved. The following cases, 
however, have held that the collisions therein considered were within the terms 
of the policies sued on: Freiberger v. Globe Indemnity Co., 205 App. Div. 116, 
199 N. Y. Supp. 310; Young v. New Jersey Ins. Co. (D. C.) 284 Fed. 492; 
Interstate Casualty Co. v. Stewart, 208 Ala. 377, 94 South. 345, 26 A. L. R. 427: 
Universal Service Co. v. American Ins. a 213 Mich. 523, 181 N. W. 1007, 14 
A. L. R. 183; Rouse v. St. Paul, etc., 203 Mo. App. 603, 219 S. W. 688; 
Lepman v. Employer's, etc., Corp., 170 i, ‘hams 379; Harris v. American Casualty 
Co., 83 N. J. Law, 641, 85 ‘Atl. 194, 44L. R.A. (N. "S.) 70, Ann. Cas. 1914B, 846; 
Hardenburgh v Employers’ Casualty Co., 78 Misc. Rep. 105, 138 N Y. Supp. ‘662— 
while the following cases have held that the collisions under consideration were 
not within the terms of the policies sued on: Continental Casualty Co. v. Paul (Ala. 
Sup.) 95 South. 614; Southern Casualty Co. v. Johnson, 24 Ariz. 221, 207 Pac. 
987; Moblad v. Western Indemnity Co., 53 Cal. App. 683, 200 Pac. 750; Bell v. 
American Ins. Co., 173 Wis. 533, 181 N. W. 733, 14 A. L. R. 179; Fox v. Inter- 
state Exchange (Wis.) 195 N. W. 842; Lester v. Alexander v. Home Ins. Co., 
Syllabus No. 1451, Sup. Ct. of Hawaii; Royal Hawaiian Sales Co., etc., v. Home 
Ins. Co., Syliabus No. 1449, Sup. Ct. of Hawaii; Wettengel v. U. S. “Lloyds,” 
157 Wis. 433, 147 N. W. 360, Ann. Cas. 1915A, 626; Gibson v. Georgia Life Ins. 
Co., 17 Ga. App. 43, 86 S. E. 335. 

As insurance companies, such as appellant herein, usually employ able attorneys, 
we reasonably assume that appellant was ably assisted by such counsel at and 
before the time the policy was issued, and that it must have known of the confusion 
and ambiguity growing out of the use of such a term. With such knowledge it 
could have easily protected itself against such ambiguity by expressing its policy 
in such simple plain language as that it would need no interpretation as to the 
meaning intended. At the time the policy was issued the meaning of the expression 
in some cases had been so determined as to lead some of the companies to insert 
exclusions and exceptions in their contracts, as in the Hoosier Mutual Automobile 
Case, supra, where contact with the roadbed or the sides thereof was not to be 
regarded as a collision. But appellant insured against “accidental collision’ without 
limitation except “loss or damage to, any, tire due to puncture, cut, gash, blow out, 
or other ordinary tire trouble. * 

The policy in Young v. New ld Ins. Co. (D. C.) 284 Fed. 492, is substan- 
tially the same as in this case, and after quoting the exception in the collision 
clause, which is in the same language as quoted above, the court interpreted it 
as follows: . 

“That is, from the possible or probable meaning of ‘collision’ defendant 
expressly excluded tire damage from contact with glass, tacks, or stones, and other 
hard objects on the surface or imbedded and a part of road or earth, or from 
contact with ruts, depressions, or other surface irregularities. This must have 
been done, lest otherwise these common incidents of an auto’s ordinary progress 
be held to be within the meaning of ‘collision,’ as used in this policy, and it is 
indicative that unexcluded contacts with road or earth, causing other than tire 
damage, were by the parties deemed to be within the meaning of the ‘collision 
clause.’ ” 

For the purposes of this decision we do not need to adopt the strong inter- 
pretation of the collision clause in the Young Case. It is sufficient for us to say 
that such accidents were excepted from “accidental collision” as understood by 
appellant at the time that it issued the policy. We cannot say that appellee did 
not deem it necessary to make these exclusions in order that such common injuries 
might not be held to be within the meaning of the “accidental collision” provision 
of the -policy, and that unexcluded it did not deem such contacts with the road 
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or the earth as were within the meaning of “accidental collision,” and that appellant 
= not intend at the time that an accidental collision included a violent contact with 
e earth 

[2] The well- recognized rule that insurance policies should be construed most 
strictly against the insurer is especially applicable to this case, for appellant, with 
the knowledge which we assume that it must have had of confusion with refer- 
ence to the use of the term had it intended any limitation of the meaning thereof, 
could easily have expressed such limitation in its policy. 

Judgment affirmed. 

McMahan, J., dissents. 

Enloe, J., concurs. 


GIBSON v. GLENS FALLS INS. CO. (No. 22699.) 
(Supreme Court of Nebraska. March 22, 1924.) 
197 Northwestern Reporter, 950. 

(Syllabus by the Court.) 


1, INSURANCE—MEASURE OF DAMAGE FOR NONVALUED AUTOMO- 
BILE POLICY VALUE WHEN LOST. 


In an action on a nonvalued policy of insurance against loss by theft and fire 
to an automobile, where there has been a total loss, the measure of recovery is 
the actual market value of the automobile at the time the loss occurs. 

(For other cases, see Insurance, Dec. Dig. § 499.) 


3. INSURANCE—INSURER RETAINING DAMAGED INSURED PROP- 
ERTY NOT ENTITLED TO DEDUCT SALVAGE FROM ACTUAL 
MARKET VALUE AT TIME OF LOSS. 


When an insurance company, after damage to personal property, which it has 
insured against loss by theft and fire, takes and retains possession of the damaged 
property, it is not entitled, in an action on the policy, to have the value of the 
salvage deducted from the actual market: value of the property at the time of loss. 

(For other cases, see Insurance, Dec. Dig. § 508.) 

Appeal from District Court, Douglas County; Stauffer, Judge. 

Action by Sophia C. Gibson against the Glens Falls Insurance Company. From 
a judgment for plaintiff, defendant appeals. Affirmed on condition of remittitur. 

Delamatre & Delamatre, of Omaha, for appellant. 

A. C. Pancoast, of Omaha, for appellee. 

Heard before Morrissey, C. J., Rose, Day, and Good, JJ., and Eldred, District 
Judge. 

Goop. J. This is an action on a nonvalued insurance policy, which insured 
plaintiff against loss by theft and fire to her secondhand automobile. On the trial 
wc oh recovered a verdict and judgment thereon for $837.33. Defendant has 
appealed. 

The policy was issued April 28, 1920, and insured plaintiff to the amount of 
$900 against loss. The car was stolen March 20, 1921. A few days later the 
charred remains of the car were found about 12 miles distant from the scene 
of the theft. 

Several errors are assigned, but an oral argument artidtein conceded that it 
relies on but three of the assignments, namely: Error in giving instructions 7 and 
8; and that the verdict is excessive. 

The seventh instruction is as follows: 

“You are instructed that, where the value of an automobile at the time of 
insurance is fixed or determined, the only diminution on the value thereof which 
should be considered in determining the loss for which payment can be demanded 
as insurance is the inherent depreciation in the machine itself, due to injury or 
damage accruing to it subsequent to the date of the policy.” 

One of the provisions of the policy is as follows: 

“This company shall not be liable beyond the actual cash value of the property 
at the time any loss or damage occurs, and the loss or damage shall be ascertained 
or estimated according to such actual cash value, with proper deduction for depre- 
ciation however caused.” 
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[1] Under this provision of the policy and of the law applicable thereto, the 
giving of the seventh instruction was manifest error, since it permitted the jury 
to measure the plaintiff's recovery by the value of the car at the time the policy 
was issued, less inherent depreciation in the machine itself, due to injury or 
damage accruing to it subsequent to the date of the policy. Our statute does not 
require a valued policy upon personal property; nor did the contract of insurance 
provide for a valued policy, but to the contrary. The true rule for the measure 
of recovery on a policy of this kind, under our law, where there has been a total 
loss, is the actual market value of the property at the time the loss occurs. Should 
the loss be only partial, then the measure of recovery would be the difference 
between the actual market value of the insured property immediately before and 
immediately after the damage or injury thereto occurs. 

It will be observed that the car was stolen and burned almost a year after 
the issuance of the policy. It is a matter of common knowledge that automobiles 
will deteriorate and depreciate in value by reason of ordinary use. A car with 
ordinary and careful usage would depreciate in value to some extent, while greater 
and harder usage would naturally depreciate its value to a greater extent. It is 
also a matter of common knowledge that automobiles may depreciate in value very 
greatly within the period of a year because of a general decline in automobile prices. 

The instruction given seems to have been based upon the case of Siegle v. 
Pheenix Ins. Co., 107 Mo. App. 456, 81 S. W. 637, but the case was based upon 
a Missouri statute (Rev. St. 1899, § 7979), which provided: 

“No company shall take a risk on any property in this state at a ratio greater 
than three-fourths of the value of the property insured, and when taken, its value 
shall not be questioned.” 

In Gibson v. Missouri Town Mutual Ins. Co., 82 Mo. App. 515, 521, it was 
held that the practical effect of the statute was to make a valued policy. There 
is no staute of the same import in Nebraska. 

[2] Defendant criticizes the eighth instruction because it assumes that the car 
was stolen and burned on the 20th of March, 1921, and did not leave that question 
to be determined by the jury. The undisputed evidence shows this fact to be true, 
and no error was, therefore, committed in assuming the fact which was established 
without controversy. 

[3] The eighth instruction is further criticized because it does not tell the 
jury to deduct from the value of the car the value of the wreckage or salvage. 
The evidence shows that, upon finding the remains of the car after it had been stolen 
and burned, possession thereof was taken and retained by defendant. When an 
insurance company, after damage to property on which it holds a policy of insurance, 
takes possession of the damaged property and retains the same it is not entitled, 
in the measurement of damages in an action upon the policy, to have any deduction 
made because of the salvage. The giving of instruction No. 8 was not erroneous. 

[4] Defendant also complains that the verdict is excessive. This contention, 
we think, would be entirely without merit if the case had been’ submitted to the 
jury upon proper instructions. The evidence on behalf of plaintiff tended to 
show that the value of the car was in excess of the amount of the verdict, while 
the evidence on the part of the defendant tended to show its value was much 
less than the verdict. A verdict based upon conflicting evidence will not be 
disturbed unless clearly wrong. 

The only substantial error that was prejudicial to the defendant related to the 
measure of recovery. Defendant, itself, offered competent evidence tending to 
show that the value of the car at the time of the loss was $550. It is evident 
that, if the jury had returned a verdict fixing the amount of plaintiff’s recovery 
at $550, together with interest at 7 per cent. from the date of the loss to the 
date of the verdict, the defendant would have suffered no prejudice. This amount 
would be $576.20. 

The judgment will be affirmed on condition that plaintiff shall, within 20 days, 
enter a remittitur of all in excess of $576.20. Otherwise, it will be reversed and 
remanded for a new trial. 

Affirmed on condition. 
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ROBINSON v. UNION AUTOMOBILE INS. CO. (No. 22682.) 


(Supreme Court of Nebraska. April 10, 1924.) 
198 Northwestern Reporter, 166. 
(Syllabus by the Court.) 


1. INSURANCE—ONE SOLICITING INSURANCE, OR WITH AUTHORITY 
TO RECEIPT FOR PREMIUMS, DEEMED AGENT OF INSURER. 


Under sections 7757, 7772, Comp. St. 1922, one who solicits an application for 
insurance of any kind, or who, with authority, receives or receipts for any money 
on account of or for any contract of insurance made by him, although the policy 
may not be signed by him, shall be deemed, to all intents and purposes, the agent 
of the insurance company. 

(For other cases, see Insurance, Dec. Dig. § 96.) 


2. INSURANCE—POLICY MAY BE REFORMED TO EXPRESS REAL 


AGREEMENT, WHERE NOT SUFFICIENTLY SET FORTH IN 
POLICY. 


It is a general rule that, if, by inadvertence, accident, or mutual mistake, the 
terms of the contract are not fully set forth in the policy of insurance, it may be 
reformed so as to express the real agreement of the parties. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 


3. INSURANCE—POLICY MAY BE REFORMED WHERE TERMS OMIT- 
TED; FAILURE OF INSURED TO PROMPTLY EXAMINE POLICY 
WILL NOT DEFEAT RIGHT TO HAVE IT REFORMED AFTER LOSS. 


When a soliciting agent of an insurance company and the insured mutually 
agree upon the terms and conditions of the insurance contract, and the policy, later 
issued by the company, omits one of the essential elements of the contract, which 
is not discovered by the insured until after a loss occurs, he may then have the 
policy reformed, so as to express the real agreement of the parties, and his failure 
to promptly examine the policy when received and discover the departure therein 
from the real agreement will not defeat his right to have reformation of the policy. 

(For other cases, see Insurance, Dec. Dig. § 143[3, 8].) 

Appeai from District Court, Custer County; Hostetler, Judge. 

Action by Jasper Robinson against the Union Automobile Insurance Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 

Doyle & Halligan, of Lincoln, J. S. Garnett, of Los Angeles, Cal., and Geo. N. 
Foster, of Lincoln, for appellant. 

Sullivan, Squires & Johnson, of Broken Bow, for appellee. 

j Yama before Morrissey, C. J., Rose, Day, and Good, JJ., and Redick, District 
uage 

Goop, J. This is an action to reform an automobile insurance policy, so as to 
make it cover loss caused by collision, and to recover under the policy as reformed. 
Defendant admits the issuance of the policy, but denies that it covers, or was intended 
to cover, loss by collision. The trial resulted in a judgment for plaintiff, reforming 
the — and awarding him judgment for the amount of his loss. Defendant 
appeals. 

Was plaintiff entitled to a reformation of the policy? The correct answer 
to this question determines this appeal. There is little, if any, conflict in the evi- 
dence that is material to the issues raised. 

The defendant is, as its name implies, an insurance company which insures 
the owners of automobiles against loss by fire, theft, lightning, tornado, liability, 
property damage, collision, etc. Its home office is in the city of Lincoln, Nebraska. 
One Brown was its local soliciting agent at Broken Bow, where plaintiff resided. 
Brown was furnished literature and rate cards and authorized to solicit insurance, 
take applications and forward to the company, where, if approved, a policy was 
issued and sent to the agent and by him delivered to the insured. The agent 
also collected the premium. Brown called upon the plaintiff and solicited him to 
take out a policy covering his automobile in defendant company. The character 
of policies and coverage, together with rates therefor, were discussed between 
plaintiff and Brown. Plaintiff indicated that he desired a full or total coverage 
policy that would protect him against loss by fire, theft, tornado, liability and col- 
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lision. Brown consulted his rate card and informed plaintiff that such a policy 
would cost, for a three-year term, $100. The plaintiff assented and drew his check 
for $100, payable to Brown, and Brown then filled out an application which plaintiff 
signed. This application was forwarded to the company, and within a few days 
a policy was sent to the agent and by him delivered to plaintiff. It is conceded 
that the policy, as issued, does not cover loss occasioned by collision. Plaintiff 
did not read or examine the policy until after the loss occurred. He then made 
claim to the company for the loss, and the company declined to pay because the 
policy did not cover collision insurance. Plaintiff was not aware of this until 
so informed by the company, and was not convinced that the policy, as written, did 
not cover loss by collision until he had submitted it to his attorneys. Thereupon, 
this action was brought to reform the policy as above stated. 

The written application was introduced in evidence. The following is the 
form of the application: 

“Automobile Application and Contract. Union Automobile Insurance Company 
Paid-Up Capital, $100,000 (Stock Company). Paid-in Surplus, $25,000. Fire, 
theft, tornado, earthquake, liability, property damage and accidental death. Premium, 
$100. Fire, theft, tornado, earthquake, etc., only. Premium, $———. Liability, 
property damage and accidental death only. Premium, $———. Term 36 months.” 


Then follows a schedule of declarations which is not material to the present 
consideration. It will be observed that the application does not, in terms, mention 
collision insurance. The president of the insurance company testified that it was 
the custom, when collision insurance was to be included, for the agent to write a 
letter, informing the company of such fact, or to make a notation upon the applica- 
tion that collision insurance was desired. The form of policy issued does not, as 
stated, cover collision insurance, and the president of the company testified that, 
when collision insurance was to be included, a rider was placed upon the policy 
especially covering loss from this cause. The president produced a rate card, 
which he testified was in force at the time, and which showed the rate on plaintiff’s 
automobile, for three years, for general coverage, except collision insurance, to be 
$125, and that the additional rate, for the same time, for collision insurance was $65. 
He testified that this rate card was furnished to all of the agents for their guidance. 
However, it will be observed that the policy was issued for a premium of $100, 
which does not conform to the rate, as disclosed by the rate card, when collision 
insurance is not included. Brown, the agent who solicited the insurance, was called 
as a witness and testified that he was furnished a rate card for 1919, which had 
been destroyed when the new rate card for 1920 was issued; that the 1920 rates 
were considerably higher than the 1919 rates. He produced the 1920 rate card, and 
that disclosed that the rate upon plaintiff’s car, for a three-year period, for complete 
coverage, including collision insurance, was $112.50. The witness Brown further 
testified that the rate on the card, furnished him in 1919, for complete coverage, 
including collision insurance, was $100. There can be no question whatever that 
both plaintiff and the agent Brown understood that plaintiff was contracting for 
a policy which would insure against loss by collision. 


Defendant advances several propositions of law, which, it argues, if properly 
applied, will defeat plaintiff’s right to a reformation of the contract of insurance. 
Its first proposition is that, in the absence of fraud or mistake, all previous verbal 
understandings are merged in the written contract, and it is conclusively presumed 
to contain the entire engagements of the parties with all the conditions of their 
tulfillment. 


[1] We are in accord with the principle stated, but fail to see the application 
of it to the situation in hand. Under sections 7757, 7772, Comp. St. 1922, Brown, 
in taking the application, was the agent of the company. It could act only by and 
through an agent. The agent was furnished a rate card and authorized to solicit 
insurance. He had ostensible authority to state and quote to a prospective applicant 
the rate for any kind of policy he was authorized to solicit. He did quote to and 
agree with the plaintiff upon the rate. In so doing he was the company. He was 
also acting for the company in taking plaintiff's application. Both plaintiff and 
the agent Brown stated positively that the plaintiff desired, ordered and paid for 
a policy that would protect him from loss by collision. It was the intention of 
both parties to have the application include this feature. If the application was not 
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specific enough to cover it, it is obvious that there was a mutual mistake of the 
parties. 

[2] It is next contended that, where a party accepts a contract of insurance 
and makes no effort to examine or read the policy until a loss occurs, he is bound 
by the terms of the policy as written. Several authorities are cited as sustaining 
this principle, and, as applied to the situations in the cited cases, the principle may 
be accepted as sound. The cases cited, however, in the main are actions on contracts 
as written and where one or the other of the parties seeks to avoid the legal 
effect of some clause in the contract of which he had no personal knowledge. They 
are not actions for reformation of the contract. In such an action, where one party 
seeks the aid of a court of equity to require the contract to conform to the actual 
intent and agreement of the parties, a different rule is applicable. It is a general 
principle, sustained by abundant authority, that if, by inadvertence, accident, or 
mutual mistake, the terms of the contract are not fully set forth in the policy, it 
may be reformed so as to express the real agreement. Cook v. Westchester Fire 
Ins. Co., 60 Neb. 127, 82 N. W. 315; Grand View Building Ass’n v. Northern Assur- 
ance Co., 73 Neb. 149, 102 N. W. 246; Lansing v. Commercial Union Assurance 
Co., 4 Neb. (Unof.) 140, 93 N. W. 756; Slobodisky v. Phoenix Ins. Co., 52 Neb. 
395, 72 N. W. 483; Dolvin v. American Harrow Co., 125 Ga. 699, 54 S. E. 706, 
28 L. R. A. (N. S.) 785, and subnote “h” thereto on page 831; Thompson v. 
Phenix Ins. Co., 136 U. S. 287, 10 Sup. Ct. 1019, 34 L. Ed. 408; 14 R. C. L. 902, § 80. 

While the authorities are not unanimous, we think the better rule—the one in 
consonance with reason and supported by the most of the courts—is that a policy may 
be reformed where it does not conform to the agreement of the parties, though 
the mistake, so far as the company is concerned, was that of a mere soliciting agent, 
with no power to issue a policy. 14 R. C. L. 902, § 80, and note to Floars v. A¢tna 
Life Ins. Co., 11 L. R. A. (N. S.) 357. The provisions of the statutes cited above 
are alone sufficient to compel the adoption of the rule announced. 

[3] Defendant further contends that, where the insured receives a policy of 
insurance, ostensibly in response to his written application therefor, and the policy 
does not conform to the agreement of the parties, the insured is bound, as a matter 
of law, to examine the policy within a reasonable time after its receipt, to discover 
obvious departures therein from the one which he supposed he had received, or 
he will be held as having accepted the policy as complying with his application. 
In support of this proposition, defendant cites American Ins. Co. v. Neiberger, 
74 Mo. 167; Metzger v. A=tna Ins. Co., 227 N. Y. 411, 125 N. E. 814; Bostwick 
v. Mutual Life Ins. Co., 116 Wis. 392, 89 N. W. 538, 92 N. W. 246, 67 L. R. A. 705. 

In the first of the cases cited the action was to recover on a premium note. 
The policy for which it was given did not conform to the agreement between the 
insurance company’s agent and the insured. The latter became aware of this fact 
as soon as the policy was received and did not reject the policy until several months 
later. It was held that he should have promptly rejected the policy on discovering 
that it did not comply with the agreement, and that his failure so to do rendered 
him liable on the note, on the ground that by his delay he was held to have ac- 
cepted the policy as written. In the instant case the insured did not discover that 
the policy did not comply with the agreement until after the loss occurred. 

In Metzger v. AZtna Ins. Co., supra, the action was to reform a policy of fire 
insurance which, while issued for a term of one year, was to cover a builder’s 
risk, and, by a rider attached to the policy, limited the liability to the time while 
the building was in process cf erection and completion, and provided that all lia- 
bility on the policy should cease when the building became occupied, in whole 
or in part. It was there held: “While in equity a rescission of a contract may be 
adjudged on the ground of a unilateral mistake in its contents, in order that a 
reformation may be adjudged there must be mutual mistake or inadvertence or 
the excusable mistake of one party and fraud of the other. There must have been 
a meeting of the minds of the contracting parties concerning the agreement, or 
agreements, which the court is asked to declare existent.” It was held that the 
mistake was not mutual. In the instant case the evidence disclosed that the minds 
of the two parties met, but the policy did not conform to their mutual. intent, 
and hence the mistake was mutual. 

In Bostwick v. Mutual Life Ins. Co., supra, the action was by the insured to 
recover premiums paid upon a policy that differed, in terms, from the one which 
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the insured had ordered. In that case the insured desired a ten-payment policy, 
and the agent for the company wrote the application for a policy that would 
require insured,to make annual payments during his life. When the policy was 
received there was a letter, the first words of which directed the insured’s atten- 
tion to the nature of the policy, and that it was different from the one which he 
desired. He complained to the agent, and considerable correspondence ensued, but 
he did not seek a cancellation of the policy until the lapse of several months. It 
was held that he was not entitled to recover. An examination of the case leads 
the writer to the view that there are many expressions contained in the opinion 
that were unnecessary for a determination of the questions. While the principle, as 
contended for by defendant, is announced in that case, it seems that it was wholly 
unnecessary for the determination of the case, as it might have turned solely upon 
the question of the laches of the insured in not promptly rejecting the policy 
upon discovery that it was not of the character that he had ordered. 

In the instant case we are asked to hold that plaintiff is not entitled to a 
reformation of the policy because he failed to examine it and promptly discover 
that it did not contain the provision for which he stipulated. To so hold would 
permit the insurance company to take advantage of its own wrong or of a mutual 
mistake. In this case there was no laches on the part of the plaintiff, unless it was 
in his failure to examine and read his policy and ascertain therefrom that it did 
not cover collision insurance. The policy is long and contains many conditions and 
limitations, and we seriously doubt if one, other than a lawyer or one versed in 
insurance, would know, from a casual reading of the policy, that it did not cover 
collision insurance. But, in any view of the case, there was a mutual mistake, and 
the plaintiff sought the reformation of the contract, to conform to the agreement 
of the parties, as soon as the mistake was discovered. The defendant has not 
been injured unless it has carried the insurance for a less premium than its regular 
rates, which, by the way, is not entirely clear. That the policy as issued did not 
conform to the agreement of the parties is due either to the mutual mistake, caused 
by defendant’s agent, or to the fraud on the part of the company in not issuing the 
proper kind of policy. In either event, we think the plaintiff was entitled to have 
the policy reformed. 

It follows that the judgment of the district court should be and is 

Affirmed. 


HAYES v. AUTOMOBILE INS. EXCH. 


(No. 17800.) 
(Supreme Court of Washington. April 1, 1924.) 
224 Pacific Reporter, 594. 


INSURANCE—INSURED CANNOT ESCAPE RESPONSIBILITY FOR UN- 
TRUE WARRANTIES IN ANSWERS EMBODIED IN POLICY BY AS- 
SERTING FAILURE TO READ POLICY. 


Insured accepting a policy, in which answers in the application were embodied as 
warranties, which he knew were untrue, is estopped from taking advantage of Rem. 
Comp. Stat. § 7078, by asserting that the answers were written in by insurer’s agent 
without his knowledge, and cannot escape responsibility by saying that he did not read 
the policy, and hence could not have actually intended to deceive. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

Pemberton, Mitchell, Holcomb, and Tolman, JJ., dissenting. 

En Banc. 

Appeal from Superior Court, King County; Davidson, Judge. 

En banc. On reargument. Judgment of department affirmed, judgment below 
reversed, and action dismissed. 

For departmental opinion, see 218 P. 252. 

Van Dyke & Thomas, of Seattle, for appellant. 

Tucker & Hyland and Ford Q. Elridge, all of Seattle, for respondent. 

PER CURIAM. Upon reargument of this case (reported in Hayes v. Automobile 
Ins. Exchange, 218 Pac. 252), before the court en banc, it is vigorously urged by the 
respondent that he should be allowed to submit to the jury the question of his lack 
of intent to deceive, for the reason that, as a matter of fact, he never read his policy, 
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and therefore could have had no such intent. The answer to this argument is that, 
as stated in the department’s opinion, whether he read the policy or not is immaterial, 
for the law charges him with the duty of reading it. 

Justice Holmes, of the United States Supreme Court, in Lumber Underwriters 
v. Rife, 237 U. S. 605, 35 Sup. Ct. 717, 59 L. Ed. 1140, said: 

“No rational theory of contract can be made that does not hold the assured to 
know the contents of the instrument to which he seeks to hold the other party.” 

The same doctrine is announced by the Court of Appeals of Missouri, in Modern 
Woodmen of America v. Angle, 127 Mo. App. 94, 104 S. W. 297: 

“Now it is well established in the law of insurance that, when the agent has writ- 
ten down untrue answers to such questions, even though it be done without the knowl- 
‘edge of the insured, and the insured is furnished a copy of the application containing 
such untrue answers annexed to the policy, he is afterwards estopped from denying 
knowledge thereof. The doctrine, of course, proceeds upon the theory that it is the 
duty of the insured to use reasonable diligence in discovering the contents of the con- 
tract, and it is said, upon discovering the same, it becomes his duty to notify the com- 
pany of such fraud perpetrated upon both himself and the insurer. At any rate, if he 
held the policy, referring in apt terms to the warranties contained in the application 
annexed, for a reasonable time, he is conclusively presumed to know the contents of the 
contract and the untruthful answers plainly written in the application, and thereby 
estopped to assert that he had no knowledge on the subject.” 

To the like effect the Supreme Court of Iowa in Moore v. State Ins. Co., 72 
Towa, 414, 34 N. W. 183, said: 

“The policy is a unilaterial contract, and its acceptance by plaintiff operates as an 
assent to the conditions intended to bind him. These conditions are as obligatory 
upon him as though he had signed the policy.” 

See, also, Fidelity, etc., Co. v. Fresno Flume, etc., Co., 161 Cal. 466, 119 Pac. 
606; 37: LRA: CN. 5.) S22, and 32°C. J. aad: 

The result, therefore, is that the respondent is charged in law with having ac- 
cepted and read a policy containing warranties which he knew at the time to be untrue, 
and that he is thereby estopped from asserting that in the application the answers 
which were afterwards embodied in the policy itself as warranties were written in by 
an agent of the company without his knowledge. The manner in which the appli- 
cation was made might relieve the respondent upon the theory that false statements 
contained in it were not made with intent to receive, but that the policy itself was 
accepted by the respondent with knowledge of false warranties is another matter, 
for he is in law charged with knowing them, and he cannot escape responsibility by 
saying merely that he did not read them. 

Whether the application was filled out by the insurance company’s agent be- 
comes immaterial, for the respondent knew that the statements made therein were 
not based upon any facts detailed by him, and, when he accepted the policy and is 
charged with having read ‘it, he then, in legal effect, made for the first time the 
false statements with knowledge of their falsity, and the fact that they appeared 
there as a result of the agent’s failure to inquire the facts of him dogs not make 
them any the less his own misstatements. 

The case falls squarely within the rule announced in Day v. St. Paul Fire & 
Marine Ins. Co., 111 Wash. 49, 189 Pac. 95, for here as there the assured accepted 
a policy, knowing that it contained false warranties, and here, as there, his effort 
to take advantage of section 7078, Rem. Comp. Stat., went only to the extent of an 
assertion that he had actually no intention to deceive; in the Day Case the testimony 
by the assured being that he did not intend to deceive any here merely that he did 
not read the policy. Section 7078 by its terms relieves the assured from the effect of 
false statements made only in “the negotiation of a contract of policy of insurance,” 
and there is considerable question whether that section applies to false representations 
or warranties mrade in the policy itself, but, assuming that it applies to the policy it- 
self, still the rule which we have announced is applicable. 

The decision of this case is not in conflict with prior decisions relating to this 
same subject-matter, for in all of them in which recovery upon a policy has been 
permitted there was positive proof of facts and circumstances from which the triers of 
the fact could rightfully determine that the assured had actually no intent to deceive— 
either that the insurance company knew the real condition of affairs, or that the 
assured, through a legitimate oversight or for some reason of that nature, had neg- 
lected to state the facts as they really existed. But here the assured made no such 
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explanation and his reason for asserting that he had no intention to deceive is that 
he had never read the policy. This amounts to no more than a claim that he is not 
bound by a policy which he did not read, and which, as we have shown, is not the 
rule of law applicable to such contracts. 

The judgment is therefore reversed, and the action dismissed. 

PEMBERTON, J. I dissent. 

In the case of Eaton v. National Casualty Co., 122 Wash. 477, 210 Pac. 779, the 
application provided for answers to the questions as to whether or not the insured 
had ever received medical or surgical attention and were answered in the negative. 
The insured told the soliciting agent that he had previously sustained an injury and 
had spent a number of weeks in a hospital. He claimed that he had made truthful 
answers to these questions, and, if the answers were improperly written into the 
application, it was the fault of the soliciting agent. It was also claimed that the 
insured— 

having received and read and examined the policy containing a copy of his appli- 

cation, was therefore informed of the erroneous answers therein recorded in response 
to questions touching his previous disability, and that he, having failed to inform the 
company that the application was erroneous in those respects, must be held to have 
ratified the acts of the agent in improperly recording the answers.” 

We supported the recovery upon that policy under Rem. Comp. Stat. § 7078, 
providing that no misrepresentation of warranty in negotiations for a contract of in- 
surance shall be deemed material and defeat the policy unless it was made with in- 
tent to deceive. We approve the rule laid down in Turner v. American Casualty Co., 
69 Wash., 154, 124 Pac. 486: 

“That a policy will not be held void, nor will a warranty clause in a policy be 
held to have been breached, for a cause known to the agent before the application 
for the policy was signed, where the insured fully and truthfully related the facts 
to the solicitor, and false answers were written in the application by [the agent].” 

See Grigham v. Mutual Life Ins. Co., 95 Wash. 196, 163 Pac. 380; Quinn v. 
Mutual Life Ins. Co., 91 Wash. 543, 158 Pac. 82; Askey v. New York Life Ins. Co., 
102 Wash. 27, 172 Pac. 887, L. R. A. 1918F, 267; Day v. St. Paul Fire & Marine 
Ins. Co., 111 Wash. 49, 189 Pac. 95. 

The automobile of respondent Hayes was in the garage for repairs as the result of 
an automobile accident. It was necessary to procure a policy of insurance to secure 
an indebtedness upon the automobile held by the bank before he could remove the 
car from the garage. Respondent went to the insurance solicitor and made truthful 
statements to all the questions asked. The amount of insurance premium was agreed 
upon, the agent wrote a check, respondent signed it and also at the request of the 
agent signed a blank application. The policy was issued and placed in a sealed en- 
velope, delivered to the bank, and not seen by the assured until after the fire in 
question. Thereafter it was discovered that the agent, without the knowledge of 
the insured, had written false statements in the application. Certainly if the insured 
in the Eaton Case, supra, could recover when he knowingly signed the application 
containing false statements upon the advice of the agent, and thereafter retained the 
policy in his possession containing the false answers, there is no sufficient reason 
given why a recovery should not be allowed in this case. The insured, at the request 
of the agent, signed the application in blank, had no knowledge of the false state- 
ments, and did not retain the possession of the policy. The question of intent to de- 
ceive was a fact for the jury. 

The rule relied upon by the majority was under consideration in the case of 
Eaton v. National Casualty Co., supra, and, while it was recognized as the law of 
some of the states, we declared that it was not the law of this state, saying: 

‘So the rule is not the same here as in other states from which authorities are 
cited by appellant. * * * That is not the rule here, but is as stated in the cases 
heretofore cited from this court.” 

The judgment of the trial court should be affirmed. 


MITCHELL, HOLCOMB, and TOLMAN, JJ., agree with Judge PEM- 
BERTON. 
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LUCAS vy. MUELLER er at. (INTERSTATE EXCHANGE, GarnisHEE). 
(Supreme Court of Wisconsin, April 8, 1924.) 
198 Northwestern Reporter, 286. 


1. INSURANCE—INDEMNITY POLICY HELD NOT APPLICABLE TO LIA- 
BILITY FOR INJURIES SUSTAINED IN ACCIDENT OCCURRING 
WHILE THIRD PERSON DROVE AUTOMOBILE CARRYING IN- 
SURED; “USE BY HIMSELF.” 

Indemnity policy, insuring automobile owner against loss by reason of liability 
to others for injuries on account of any accident due the ownership, maintenance, or 
“use by himself” of described automobile, held not to cover liability for injuries sus- 
tained in an accident which occurred while a person other than owner was driving, 
though owner at such time was an occupant of the automobile. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


2. INSURANCE—PLAIN MEANING OF POLICY, NOT DISREGARDED IN 

FAVOR OF INSURED. 

Insurance policies should be construed most strongly in favor of the insured, but 
the court should not disregard the plain meaning and intent of the policy when it is 
clearly and definitely expressed. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Circuit Court, Milwaukee County; Oscar M. Fritz, Judge. 

Action by Thomas Lucas against Arthur C. Mueller and others, in which the In- 
terstate Exchange was garnisheed. Judgment for garnishee by the. civil court was 
affirmed by the circuit court, and plaintiff appeals. Affirmed. 

We shall state only such facts as are necessary to present the question decided. 

The plaintiff was struck and injured by the defendant Mueller’s automobile while 
the same was being operated by one Lillian Sangstead; Mueller at the time being in the 
car and in the front seat thereof. Suit was begun against Mueller and Miss Sang- 
stead, which resulted in a judgment in favor of the plaintiff for $1,200. Mueller 
was insured in the defendant Interstate Exchange, and a garnishment suit was begun 
on the theory that under the policy of insurance the defendant Mueller had sustained 
a loss, the amount of which was presently due from the Interstate Exchange to 
Mueller. Issue was joined on the garnishee defendant’s answer. Upon the trial, the 
civil court held that a garnishment action did not lie, first, because the policy in 
question was an indemnity policy, and, second, that the Interstate Exchange was not 
estopped to set up that the insured, Arthur C. Mueller, was not driving the car at 
the time and place in question. The action was then appealed to the circuit court of 
Milwaukee county, the circuit court affirmed the judgment of the civil court but upon 
slightly different grounds, and, from the order affirming the judgment of the civil 
court, the plaintiff appeals. 

Brennan, Lucas & O’Day, of Milwaukee, for appellant. 

Schoetz, Williams & Gandrey, of Milwaukee, for respondents. 

ROSENBERRY, J. (after stating the facts as above). A number of ques- 
tions are raised, but we find it necessary to consider only one, and that is as to whether 
or not the terms of the policy insured the defendant Mueller against liability airsing 
under the admitted circumstances of this -case. 

On the third page of the policy is a schedule of statements, in which the fol- 
lowing is found: “The car will be used for pleasure only owner driving;” the 
words, “pleasure only owner driving,” being inserted with a pen in a blank prepared 
for that purpose. The rider, under and by virtue of which the defendant Exchange is 
liable, if at all, is as follows: 

“This indorsement when properly executed and attached to policy No. 
evidences that the insured is insured against loss by reason of his legal liability to 
others for bodily injuries accidentally sustained, including death at any time, result- 
ing therefrom on account of any accident due to the ownership, maintenance or use 
by himself, of any automobile described in this policy, subject to the conditions of 
this policy. * * * As to this indemnity and this indorsement, particular attention 
is called to the statement as to the use of the automobile or automobiles insured, con- 
tained in the schedule of statements attached hereto. The insured should be very 
careful not to deviate from the stated use because the occurrence of an accident while 
doing so is clearly not under this indemnity.” 
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It is contended by the plaintiff and the circuit court held that the words “or use 
by himself” included a use by the deiendant Mueller personally, even though the 
other occupant of the car was at the wheel driving. It is the contention of the de- 
fendant Exchange that the policy was written at a lower rate because of-the limitation 
contained in the terms of the policy that the car was to be used for pleasure only, 
owner driving, and that this limited use is referred to in the last clause quoted and 
limited the meaning of the words “use by himself,” and that therefore no liability 
exists for any damage occasioned by the car, even though Mueller was a passenger 
therein, if the car was in fact being driven by some one other than Mueller, the 
owner. 

{1, 2] If the language does not express the meaning -contended -for by the de- 
fendant Exchange, it is difficult to conceive language that would. The words “em- 
ployee or member of his family” are stricken out. Attention is called in the rider to 
the provision in the schedule of statements, and it is agreed that, if the insured 
deviates from the stated use, during that period any accident occurring will not be 
covered by the policy. While insurance policies should be construed most strongly in 
favor of the insured, this does not require that the court disregard the plain meaning 
and intent of the policy when it is clearly and definitely expressed. 

The defendant Exchange not being liable to the defendant Mueller under the terms 
of the policy, there was nothing due, and we do not need to consider the meaning of 
the words, “loss by reason of his legal liability to others.” 

Order appealed from is affirmed. 
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SURETY 


UNITED STATES FIDELITY & GUARANTY CO. v. WOOLDRIDGE 
(No. 4098.) 
(Circuit Court of Appeals, Fifth Circuit. January 5, 1924. Rehearing Denied 
February 20, 1924.) 
295 Federal Reporter, 847. 
1, BANKS AND BANKING—SURETY NOT ENTITLED TO SET OFF 
CLAIM AGAINST INSOLVENT BANK. 


Where guaranty company, as surety for a bank, indemnified railroad against 
loss of deposits in bank, and as a separate transaction issued to such bank a blanket 
bond, agreeing to indemnify it against any dishonest act of its employees, and the 
bank lost a large amount of money through dishonest act of its president and became 
insolvent, and the guaranty company paid the railroad the amount of its lost deposit, 
it could not set off the amount so paid against claim of bank’s receiver on the 
blanket bond, though it became subrogated to the rights of the railroad. 

(For other cases, see Banks and Banking, Dec. Dig. § 77[4].) 

2, BANKS AND BANKING—DEBTOR OF BANK CANNOT ACQUIRE 

RIGHT OF SET-OFF BY ACQUIRING CLAIM AGAINST BANK. 

One indebted to a bank cannot, after the establishment of its insolvency, acquire 
an unpreferred claim against the bank, and use that claim as a set-off against the 
debt owing to the bank; the right of set-off being governed by the state of things 
existing at the moment of insolvency. 

(For other cases, see Banks and Banking, Dec. Dig. § 77[4].) 

In error to the District Court of the United States for the Northern District 
of Texas; Wm. H. Atwell, Judge. 

Action by A. P. Wooldridge, receiver of the National Bank of Cleburne, against 
the United States Fidelity & Guaranty Company. Judgment for plaintiff, and de- 
fendant brings error. Affirmed. 

Walter F. Seay, of Dallas, Tex. (Seay, Seay, Malone & Lipscomb, of Dallas, 
Tex., on the brief), for plaintiff in error. 

G. W. Wharton, of Fort Worth, Tex., and Ellis Douthit, of Sweetwater, Tex. 
(Thompson, Barwise, Wharton & Hiner, of Fort Worth, Tex., and Ellis Douthit, 
of Sweetwater, Tex., on the brief), for defendant in error. 

Before Wat!ker and Bryan, Circuit Judges, and Grubb, District Judge. 

Wacker, Circuit Judge. On August 28, 1921, the plaintiff in error (herein 
called the Guaranty Company) issued to the National Bank of Cleburne (herein 
called the Bank) a so-called “banker’s blanket bond,” in the sum of $25,000, whereby 
the Guaranty Company agreed to indemnify the Bank ard to hold it harmless from 
and against loss to an amount not exceeding $25,000 through any dishonest act of 
any of the Bank’s employees. A few days prior to the above mentioned date the 
Guaranty Company became the Bank’s surety on a bond in favor of the Gulf, 
Fac & Santa Fé Railway Company, the condition of that bond reading as 

ollows: 

“The condition of this obligation is such that, if the said principal shall pay 
on demand to said railway company the sums of money now or hereafter deposited 
by said railway company with said principal, or to the credit of said railway com- 
pany with said principal, or which may in any manner or for any reason be now 
or at any time hereafter due or payable by said principal to said railway company, 
= this obligation shall be void; otherwise, it shall remain in full force and 
effect.” 

The Bank paid the premiums on the above mentioned bonds. While each of 
those bonds was in force, the presideht of the Bank defaulted in an amount greatly 
more than $25,000, with the result that the Bank became insolvent and unable to 
pay its depositors, and the defendant in error was appointed receiver of its assets. 
At the time of the Bank’s failure it was indebted to the above mentioned railway 
company as a depositor in the sum of $23,321.51. In January, 1922, the Guaranty 
Company, in compliance with the demand of the railway company and the obliga- 
tion of the bond to the latter, paid to the railway company the amount owing 
to it by the Bank, whereupon the railway company assigned to the Guaranty Com- 
pany all claims, rights, or demands of the railway company against the Bank. 
Thereafter the receiver brought this suit against the Guaranty Company on its 
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above mentioned $25,000 bond to the Bank. The Guaranty Company claimed the 
right to set off against the $25,000 demand asserted by the receiver the $23,321.51 
demand of the railway company against the Bank, the right to which was assigned 
by the railway company to the Guaranty Company, which tendered as the balance 
due on its $25,000 bond the amount of the difference between the amount of that 
bond and the amount paid by the Guaranty Company to the railway company. The 
court decided that the Guaranty Company was not entitled to the set-off claimed by it. 

[1,2] The two above mentioned undertakings of the Guaranty Company were 
separate and distinct transactions. By the first above mentioned bond it became 
obligated to indemnify the Bank against loss to an amount not exceeding $25,000 
through any dishonest act of any of the Bank’s employees. By the second above 
mentioned bond it became the Bank’s surety to the extent stated for sums owing 
by the Bank to the railway company as a depositor. Under one of the bonds 
the Guaranty Company’s liability was to the Bank. The railway company was 
the beneficiary of the liability imposed on the Guaranty Company by the other 
bond. An effect of the Bank’s failure, as above stated, was to fix the amount 
due from the Guaranty Company under each of its bonds; those amounts being 
$25,000 payable on the bond to the Bank and $23,321.51 payable on the bond to the 
railway company. The result of sustaining the asserted right of set-off would be 
to enable the Guaranty Company to satisfy debts aggregating more than $48,000 
by paying only the amount of one of those debts, $25,000. That result cannot 
properly be reached on the ground that the Guaranty Company acquired, by the 
assignment mentioned or by. subrogation, the right to have the amount due to the 
railway company as a depositor paid out of the amount due to the Bank on the 
bond payable to it. 

The Guaranty Company could not acquire from the railway company a right 
not possessed by the latter. The Guaranty Company’s liability on its bond to the 
Bank was an asset of the estate which the receiver held in trust for all the credi- 
tors of the Bank. Upon the Bank’s insolvency being established, the railway 
company’s claim, so far as the Bank’s assets are concerned, gave it no more than 
the right to file its claim seasonably and share ratably in the disposition of those 
assets; and the Guaranty Company, by its transaction with the railway company 
after the Bank’s insolvency was established, asquired no other or higher right than 
the railway company had when it so parted with its claim. Oates v. Smith, 176 
Ala. 39, 57 South. 438; 25 R. C. L. 1377. The forbidden result of a preferential 
payment out of the insolvent Bank’s assets of an unpreferred debt owing by it 
cannot be brought about by one who is indebted to the Bank acquiring, after the 
establishment of its insolvency, a claim against the Bank and using that claim as 
a set-off against the debt owing to the Bank. The right to set-off is governed 
by the state of things existing at the moment of insolvency, and not by conditions 
thereafter created. Yardley v. Philler, 167 U. S. 344, 360, 17 Sup. Ct. 835, 42 L. Ed. 
192; Scott v. Armstrong, 146 U. S. 499, 510, 13 Sup. Ct. 148, 36 L. Ed. 1059; 
Mechanics’ Bank v. Ernst, 231 U. S. 60, 34 Sup. Ct. 22, 58 L. Ed. 121; Stone v. 
Dodge, 96 Mich. 514, 56 N. W. 77, 21 L. R. A. 280; Lion Bonding & Surety 
Co. v. Austin (Tex. Civ. App.), 208 S. W. 542. 

It follows that the Guaranty Company, by acquiring, after the Bank became 
insolvent, the railway company’s claim against the Bank, did not become entitled 
to use that claim as a set-off against the demand of the Bank, based on the bond 
payable to it. The above mentioned ruling was not erroneous. 

The judgment is affirmed. 


LASSETTER er ar. v. BECKER. (No. 2092.) 
(Supreme Court of Arizona. April 10, 1924.) 
224 Pacific Reporter, 810. 
1, PRINCIPAL AND SURETY—LAW RECOGNIZES DIFFERENCE BE- 
TWEEN LIABILITY OF GRATUITOUS AND COMPENSATED. 
The law recognizes the difference between the liability of a gratuitous and com- 


pensated surety, and the rule of strictissimi juris is applicable to the former rather 
than to the latter. 


(For other cases, see Principal and Surety, Dec. Dig. § 59.) 
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2. PRINCIPAL AND SURETY—NEGLIGENCE OR CARELESSNESS OF 
OBLIGEE IN HIRING PRINCIPAL OR INCOMPETENCY OF PRIN- 
CIPAL NO DEFENSE TO ACTION ON BOND. 

Negligence or carelessness of a postmaster, obligee in a bond given by an 
assistant postmaster, or the incompetency of the principal in the bond, held not a 
defense to an action on the bond for loss occasioned by the principal's failure to 
account for funds coming into her hands. 

(For other cases, see Principal and Surety, Dec. Dig. § 121.) 

3. PRINCIPAL AND SURETY—COMPLAINT IN ACTION AGAINST AS- 
SISTANT POSTMASTER AND SURETY HELD TO SUFFICIENTLY 
ALLEGE BREACH OF BOND. 

A complaint in an action by a postmaster against an assistant and the surety 
on the assistant’s bond, alleging plaintiff had turned over to his assistant all stamps, 
moneys, mail matters, that she had neglected to accurately and faithfully account 
for same, and stating the amount of the shortage, held a sufficient allegation of a 
breach of the bond without an allegation of the individual defendant’s negligence 
or carelessness. 

(For other cases, see Principal and Surety, Dec. Dig. § 155.) 

Appeal from Superior Court, Apache County; Andrew S. Gibbons, Judge. 

Action by Julius W. Becker against Nettie B. Lassetter and the National 
a Company, a corporation. Judgment for plaintiff, and defendants appeal. 
Affirmed. 

Richard E. Sloan, C. R. Holton, and Greig Scott, all of Phoenix, for appellants. 

Norris & Norris, of Prescott, for appellee. 

Ross, J. This suit was brought by appellee, Becker (hereinafter referred to 
as plaintiff), against Nettie B. Lassetter and National Surety Company, appellants 
(hereinafter referred to as defendants), to recover an alleged shortage in defendant 
Lassetter’s accounts while acting as plaintiff’s assistant postmaster at Springerville, 
Apache County, Ariz.; the defendant National Surety Company being sued as 
surety. The bond was for $3,000, joint and several, signed by Lassetter as prin- 
cipal and the surety company as surety, and ran to J. W. Becker, postmaster. It 
recited defendant Lassetter’s appointment and qualification as assistant postmaster 
at Springerville, and was conditioned as follows: 

“Now the condition of this obligation is that, if the said Nettie B. Lassetter 
{name of employee in the same form as before), shall on and after February 9, 
1918, faithfully discharge all the duties and trusts imposed on her as such assistant 
postmaster either by law or by the rules or regulations of the Post Office Depart- 
ment of the United States, and which shall be so imposed on her in any position 
or positions in the said post office to which she shall be appointed, and for which 
she shall duly qualify and shall faithfully account for, deliver, and pay over to 
the proper official or person all moneys, mail matter, and other property of 
every kind which shall come into her hands as such assistant postmaster, and 
which shall come into her hands by virtue of her occupancy of any position 
or positions in the said post office to which she shall be appointed and for 
which she shall duly qualify as aforesaid; and shall also perform all duties 
and obligations imposed upon or required of her by law, or by regulation made 
pursuant to law, in connection with the Postal Savings Depository System, 
then this obligation shall be void; otherwise, of force.” 

This surety bond was copied into and as a part of the complaint, and 
its breach was alleged in the following language: 

“That defendant Nettie B. Lassetter became in other respects duly qualified, 
and entered upon her duties as, and assumed the obligations of, assistant postmaster, 
and as such was placed in charge of all the stamps, moneys, mail matters, and 
other post office supplies of said post office, and plaintiff instructed, cautioned, and 
imposed the duty upon said defendant to keep strict account and pay over and 
deliver when called upon by the proper officials all stamps, moneys, mail matters, 
and other post office supplies which should come into her hands, by virtue of her 
occupancy of said position of assistant postmaster; that notwithstanding the said 
instructions and cautions and in disregard of the duty imposed upon her, said 
defendant in default of the said bond was careless and negligent, and violated the 
duties and obligations imposed upon her by virtue of her appointment and quali- 
fication as assistant postmaster, as aforesaid, and failed and neglected to keep ac- 
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curate and faithful account of the stamps, moneys, mail matters, and other post 
office supplies, and thereby caused and created a shortage in her account with said 
post office in the sum of $2,164.61; that said shortage was revealed by a careful 
and efficient audit of said post office account by the Post Office Department of the 
United States Government; that in further violation of her bond said defendant 
failed, neglected, and refused to pay over and deliver said sum when called upon 
by the plaintiff as postmaster, and plaintiff was thereby forced and compelled to 
suffer the loss of said shortage and to pay the Post Office Department of the 
United States Government the said sum of $2,164.61.” 

The defendants acting together attacked the complaint by a motion to strike, 
a motion to make more definite and certain, and a general demurrer. They answered, 
admitting the execution of bond; specifically denied any shortage in Lassetter’s 
accounts. They specially answered, setting up defendant Lassetter’s minority, her 
inexperience in business, in keeping accounts, and in bookkeeping or training in 
the work about the post office, of all of which plaintiff was by defendant Lassetter 
informed; that the post office at Springerville was a distributing office, sending out 
supplies, such as stamps, envelopes, thrift stamps, and war savings stamps, to a 
large number of other offices, and that the work was complicated and needed a 
competent accountant and a properly initiated system of accounting; that defendant 
realized her incompetency to do the work, and asked to be permitted to resign, 
which was refused to her by plaintiff, who stated “that he was aware that she 
was not experienced in such work, but that he was willing for her to go ahead 
and perform her work to the best of her ability.” 

It is further alleged that when she entered upon her duties she was furnished 
with no invoice of the amount of moneys, stamps, mail matter, or other post office 
supplies, and that the system of accounting and bookkeeping in use in office’ was 
inadequate, and plaintiff failed and refused to install a proper and adequate system; 
that there was no safe place provided for the keeping of postal supplies and moneys; 
that the post office was carelessly and negligently kept in the same room with the 
Becker Mercantile Company, a large general merchandise concern; and that all 
the employees of said mercantile company had access to the post office supplies; 
that if any shortage occurred while defendant Lassetter was employed as assistant 
postmaster it was not due to her negligence, but was due to the careless and 
negligent manner in which plaintiff conducted the affairs of said post office. 

The motions and demurrer were overruled, and upon a trial before a jury 
the plaintiff was awarded the full amount sued for against both defendants, and 
they both appeal, assigning many errors. 

The attitude of the defendants as manifested by their answer is that careless- 
ness or negligence in employing the principal in the bond, or in superintending 
her work, or in failing to install a proper and adequate system of bookkeeping 
and accounting for her guidance, or in keeping the post office in the Becker 
Mercantile Company’s storeroom, is a defense to any suit on bond, available alike 
to both the principal and the surety. It is therefore best that we look into the 
nature of the obligation of persons who sign fidelity bonds, such as the one here, 
before taking up and considering assignments. 

[1] The law has come to recognize a difference in the liability of one who 
signs a surety bond for compensation and one who signs it gratuitously. As to the 
latter the rule of strictissimi juris prevails. The former’s obligation is regarded 
more like that of an insurer. 21 R. C. L. 1160, § 200, and cases cited; Galveston 
C. Const. Co. v. Galveston, H. & S. A. Ry. Co. (D. C.), 284 Fed. 137; Royal 
Indemnity Co. of New York v. Northern Granite & Stone Co., 100 Ohio St. 373, 
126 N. E. 405, 12 A. L. R. 378, and annotated note at page 382. The annotator in 
the last case makes the statement that the contract of a company organized for 
the express purpose of acting as a surety for compensation “will be construed 
most strongly against the surety, and in favor of the indemnity which the obligee 
has reasonable grounds. to expect. The courts, further, in following this rule, regard 
the contract more in the nature of an insurance contract, and by analogy apply 
the rules governing liability applicable in the latter class of contracts.” The cases 
supporting this statement of the law are there collated. 

The reason for this distinction is that formerly a surety became such for 
accommodation only. He did not write or prepare the bond he signed, and was 
not compensated for signing it. He usually loaned his name and credit, reluc- 
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tantly hoping that nothing would come of it. He had no motive other than the 
altruistic one of assisting either the principal in the bond or the obligee. This gap 
has been filled by the organization of surety companies for the very purpose of 
furnishing bonds of indemnity against loss by reason of risks incident to certain 
employments and undertakings upon the payment of compensation therefor, such 
companies to prepare and write the bonds they sign, and state therein the limits and 
conditions of their liabilities. Their business is not only extensive, but in its very 
nature partakes of the character of the business of insurance. They in effect say 
to the employer that they will guarantee that a given employee is honest and com- 
petent to do the work desired, and if not they will make good any loss he may 
sustain by reason of such employment. The employer in the face of such a cove- 
nant may well assume the bonding company has made all necessary investigation 
to inform itself and is willing for the compensation demanded to assume the risk 
guaranteed. If at the time of her appointment as assistant postmaster the de- 
fendant Lassetter was a minor, or unskilled in the work and inexperienced in busi- 
ness, or incompetent as a bookkeeper and accountant, these were facts of which 
the bonding company must be assumed to have had full knowledge when it signed 
the bond. Fidelity bonds executed for compensation are treated as contracts of 
insurance. A surety company’s “business is essentially an insurance against risk, 
and is commonly called, and properly so, ‘fidelity insurance.’ The obligation sued 
upon may more properly be termed a contract of insurance, rather than a bond. * * *” 
Ladies of Modern Maccabees v. Illinois Surety Co., 196 Mich. 27, 163 N. W. 7; 
Thomas Co. v. National Surety Co., 142 Minn. 460, 172 N. W. 697; Bank of 
Tarboro v. Fidelity, etc., Co., 128 N. C. 366, 38 S. E. 908, 83 Am. St. Rep. 682; 
Remington v. Fidelity, etc., Co., 27 Wash. 429, 67 Pac. 989; Tebbetts v. Mercan» 
tile, etc., Guarantee Co., 73 Fed. 95, 19 C. C. A. 281. 

[2] The nature of the defendant surety company’s liability being that of in- 
surer, the negligence or carelessness of the obligee in the bond, or the incompe- 
tency of the principal, would not be a defense. As was said in Guarantee Co. of 
North America v. Mechanics’ Sav. Bank & Trust Co., 80 Fed. 766, 26 C. C. A. 146, 
where a like defense was interposed: 

“Tt [the surety company] has not limited its risk to one arising only when 
the bank officials act without negligence. If it wishes to do that, it should use 
apt words in its policy, and say so in plain and unambiguous terms, and then its 
customers would know that they were paying for insurances against losses that 
could not occur, for ‘due and customary’ diligence, in the sense of the argument 
we are considering, means that kind which always brings discovery the moment the 
stealing begins.” . 

See, also, Fiala et al. v. Ainsworth, 68 Neb. 308, 94 N. W. 153. 

This brings us to the assignments based upon the court’s order refusing to 
strike certain parts of the complaint, and its order refusing to direct the plaintiff 
to make his complaint more definite and certain, and its order overruling the general 
demurrer. 

[3] It is apparent that the pleader has inserted in his complaint more than 
was necessary, and that some of his allegations are more in the nature of evidence 
than ultimate facts. The reference therein to defendant Lassetter’s careless and 
negligent default, if it had been material, is more of a conclusion than a statement 
of facts. However, the material allegation that there was turned over to the de- 
fendant Lassetter as assistant postmaster all the stamps, moneys, and mail matters 
belonging to or coming into the possession of said post office, and that she failed 
and neglected to keep accurate and faithful account thereof, and failed and neglected 
and refused to pay over and deliver when called upon a shortage of $2,164.61, is 
a sufficient allegation of the breach of the bond set out in the complaint. It was 
not necessary to allege any carelessness upon the assistant postmaster’s part, nor 
was it necessary to allege that the deficit had been occasioned by a failure to keep 
faithful and accurate accounts of the supplies of the office. The fact of Lassetter’s 
receiving from the plaintiff, or through the Post Office Department, effects and 
supplies with which the plaintiff was charged, and a failure to account for the 
same, constitutes a violation of the terms of the surety bond, as also her obliga- 
tion as assistant postmaster, and we think that the complaint in effect sets forth 


those facts with sufficient clearness as that no injury or surprise could result to 
the defendants. 
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[4] An assignment based upon a given instruction, ignoring the defense of 
negligence on the part of the plaintiff, and treating defendant surety company’s lia- 
bility as in. the nature of an insurer, for the reasons already given, is without 
merit, as is also an assignment based upon the court’s refusal to give defendant’s 
requested instruction submitting the converse of the proposition. This last instruc- 
tion was properly refused for the further reason that no evidence was submitted 
showing the shortage was occasioned by reason of the place where the post office 
was kept or by reason of the fact that others had access to it. The defendant 
Lassetter stated that she at no time missed any money dr supplies of the office; 
that she banked the money regularly; and that the stock of supplies and her list- 
ings thereof tallied, except for slight errors, and that these were corrected from 
time to time when called to her attention. 

[5] It is next contended the court erred in admitting in evidence certain let- 
ters received by defendant Lassetter from postmasters of Apache County concern- 
ing shortages of supplies sent them upon requisition. The first one of the kind 
offered was while Lassetter was on the witness stand for cross-examination by 
plaintiff, and was from the postmaster of Alpine. It was in words as follows: 
“On counting the supply of stamps just received I find a shortage of 100 10-cent 
stamps.” There was no objection made to the introduction of this letter, and 
the assignment based thereon cannot be considered. There were four other letters 
of the same purport, but from different postmasters in Apache County. An objec- 
tion was taken as to these: In each case the defendant Lassetter admitted that she 
had made good the claimed shortage by sending to the writer the articles stated 
in letter to be short. The purpose of this cross-examination was to show that the 
deficit in Lassetter’s account was possibly due largely to her carelessness and negli- 
gence in handling of supplies. Since the witness admitted what the letters tended 
to prove, we do not see that their admission was important one way or the other. 
They certainly could not have been harmful. 

[6] The defendants also complain because there were admitted over their objec- 
tions certain letters from the Treasury Department, claiming certain balances due, 
and also letters from the auditor of the Post Office Department, at Washington, 
D. C., showing a shortage in the account of the Springerville post office; and also 
certain canceled checks of plaintiff’s payable to the postmasters at Albuquerque and 
Phoenix. The objection is that these did not constitute competent evidence tending 
to prove or disprove any issue involved. 


It will be granted that these letters and checks were not competent evidence, 
and that their admission under the circumstances was error. Still it cannot have 
prejudiced the defendants, for the reason that there was competent evidence intro- 
duced showing that during defendant Lassetter’s incumbency as assistant postmaster 
a deficit occurred amounting to the sum of $2,768.16. The books, records, and 
accounts kept by defendant Lassetter while occupying such position were exam- 
ined by an expert accountant, and according to his testimony they showed such 
a deficit. Besides, there is no one disputing this fact. It seems to be conceded, 
the plaintiff being a little more sensible of it than anyone else, because, as his 
canceled checks will show, his bank account is short that amount. 


The issue as to whether the defendant Lassetter had faithfully accounted for, 
delivered,. and paid over to the proper officer or person all moneys, mail matter, 
and other property that came into her hands as such assistant postmaster was sub- 
mitted to the jury, under proper instructions, and by the jury determined against 
the contention of the defendants. In other words, the verdict was in effect a 
finding that the defendant Lassetter was responsible for the deficit. 


In fairness to Miss Lassetter it should be said that the record tends to show 
that the shortage is due more to her inexperience and carelessness than to any dis- 
honesty. The plaintiff disclaims any intention of charging her with willful and 
corrupt misconduct, and the record is free from any such showing. One thing 
seems to be certain, and that is that there was a shortage. 

The effort upon the part of defendants was to try to convince the jury that 
this shortage was occasioned partly, if not wholly, by the plaintiff himself. How- 
ever, there was no evidence to sustain such contention. The record shows that 
the plaintiff was the general manager of the Becker Mercantile Company and 
cashier of the local bank. That he was a very busy man goes without saying, 
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and that he depended entirely upon defendant Lassetter to keep things straight 
in the post office and to relieve him from that work is quite evident. 
The evidence upholds the theory of the plaintiff, and amply supports the ver- 


dict of the jury. No prejudicial error appearing in the record, the judgment of 
the lower court is affirmed. 


McAlister, C. J., and Lyman, J., concur. 


NIESE GROCER CO. v. MASSACHUSETTS BONDING & INS. CO. 
(No. 18370.) 
(St. Louis Court of Appeals. Missouri. March 4, 1924. Rehearing Denied 
March 18, 1924.) 
259 Southwestern Reporter, 852. 


2. INSURANCE—INSURER HELD NOT RELIEVED FROM LIABILITY ON 
FIDELITY BOND BY COURSE OF DEALING BETWEEN INSURED 
AND EMPLOYE CONVERTING FUNDS. 


That an employé wrongfully converting money collected for his employer to his 
own use was permitted to deposit cash collections in his own account and remit them 
to his employer by his personal check did not relieve a fidelity insurer from liability 
on its bond, by reason of his failure to account for such collections, on the ground 
that the relation of debtor and creditor was —— Ag such course of dealing. 

(For other cases, see Insurance, Dec. Dig. § 430.) 


3. INSURANCE—FIDELITY INSURER HELD SUBJECT TO PENALTY 
FOR VEXATIOUS REFUSAL TO PAY LOSS. 


A fidelity insurer having knowledge, from facts appearing on insured’s books 
and records, that an employé had retained money collected for insured in the course 
of his employment long before insured’s suit on the bond, and relying solely on such 
employé’s testimony, which was insufficient to show his right to withhold such funds 
held guilty of such vexatious refusal to pay the loss as to warrant assessment of a 
penalty. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from St. Louis Circuit Court; J. Hugo Grimm, Judge. 

“Not to be officially published.” 

Action by the Niese Grocer Company against the Massachusetts Bonding & Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Leahy, Saunders & Walther, of St. Louis, for appellant. 

John V. Lee, of St. Louis, for respondent. 


ALLEN, P. J. This is an action upon a fidelity bond, executed by the defendant, 
whereby, in consideration of a premium paid to it, defendant, among other obligations 
assumed by it guaranteed to pay plaintiff such pecuniary loss of money, or other per- 
sonal property, as plaintiff might sustain by any act or acts of fraud, dishonesty, for- 
gery, theft, larceny, embezzlement, wrongful abstraction, or willful misapplication on 
of $1.00 of one Robert A. Glassey, an employé of plaintiff, not exceeding the sum 
of $1,000. 

It is unnecessary to set forth the pleadings at length. The petition, after making 
allegations as to the execution and tenor of the bond, alleges that there was a breach 
thereof in that Glassey, as plaintiff’s employé, “by acts of fraud, dishonesty, forgery, 
theft, larceny, embezzlement, wrongful abstraction, or willful misapplication,” con- 
verted to his own use money of plaintiff, in the sum of $2,025, which came into 
his hands by virtune of his employment while the bond was in force and effect, al- 
leges that plaintiff complied with all the conditions of the bond, and that defendant 
vexatiously refused to pay the loss, and prays judgment for $1,000, the penalty of 
the bonds, and for a reasonable attorney’s fee. 

The answer. admits the execution of the bond and puts in issue the other 
allegations of the petition. 

The plaintiff corporation was engaged in the wholesale grocery business in the 
city of St. Louis, and Glassey was employed by it as a salesman to solicit orders 
from retail dealers in the city of St. Louis. Glassey’s employment with plaintiff 
began in February, 1918, and continued until the latter part of January, 1920. It 
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is not disputed that the bond sued upon was in force and effect at the time of the 
plaintiff’s alleged loss. 

According to the testimony in plaintiff’s behalf, Glassey was employed by plaintiff 
under an oral contract by which he was to receive a commission, on goods sold by 
him, of 45 per cent. of the “ascertained profits” on such goods (no commission being 
paid on sugar or returned goods), he being allowed a drawing account, at first, of 
$37.50 per week, which was later increased to $47.50, and subsequently reduced to 
$37.50. The rules of the company required Glassey to mail to plaintiff daily an 
“individual slip” for each collection, together with all checks received by him from 
customers for goods sold and delivered to them; and he was likewise required to make 
prompt remittance for cash collections, though he was permitted to deposit such col- 
lections in his own bank account, and to mail his personal checks therefor to plaintiff. 
The testimony for plaintiff is to the effect that the profits were figured on the basis 
of the true cost of the commodities, without the addition of expense of conducting 
the business, plaintiff being credited with 45 per cent .of such profits on goods sold 
by him; and that Glassey was furnished with a loose-leaf book, showing cost prices 
and selling prices, which was revised from time to time, and was furnished each 
— a statement showing the profits on the goods sold by him and his share 
thereof. 

It appears that early in January, 1920, plaintiff learned that Glassey was not mak- 
ing daily reports, and had failed to report some collections which he had made. One 
Buhrmann, plaintiff’s credit man and accountant, who stated that he had personal 
supervision of plaintiff’s books and records relating to the accounts of salesmen, 
testified that he called Glassey’s attention to these unreported collections, and that 
Glassey said he would “fix it up” in a few days, but that nothing further was done 
about it until the evening of January 25, 1920, when he telephoned Glassey at the 
latter’s home, and was told by Glassey that the matter “was all fixed up and was in 
the mail.” It appears that the following day, or within a day or two, plaintiff re- 
ceived from Glassey a letter enclosing a statement prepared by him, with his check 
for $285.13. In this statement Glassey made a list of various sums collected by him 
from customers of plaintiff and which he had not reported, aggregating $2,457.06. 
To this he added an item of $464.47, being the amount which, according to his figures, 
he was then overdrawn on plaintiff’s books. He charged himself with the sum of 
these two items, to wit, $2,921.53, and credited himself with $2,025 as follows: “I 
sold about $108,000. Due me—$2,025—1% per cent.” He then took further credit 
for certain checks said to have been mailed by him to plaintiff, aggregating $611.40, 
and for the amount of his personal check, to wit, $285.13, balancing the account. In 
his letter he tendered his resignation. 

The testimony adduced by plaintiff and the exhibits introduced by it tend to 
show that Glassey’s total sales for plaintiff (exclusive of sugar) amounted to $107,- 
974.57, that the total profits thereon were $8,106.31, of which Glassey’s share (45 per 
cent.) amounted to $3,647.86, and that upon the termination of his employment with 
plaintiff there was due from him to plaintiff $2,455.81, of which $555.69 was the true 
amount of the overdraft referred to in Glassey’s letter mentioned above. Such was 
shown to be the status of Glassey’s account upon plaintiff’s books. It is unnecessary 
to refer in detail to the voluminous evidence touching the matter. There is some 
dispute in the testimony as to a few minor items which, it is claimed, Glassey col- 
lected, and for which he did not account, but, since the items could make a difference 
of but a few dollars in the account, and the recovery is limited to the penalty of the 
oo it is needless to incumber the opinion with a statement of the testimony relative 
thereto. 

It further appears that plaintiff duly made demand upon defendant some months 
prior to the institution of the suit, filing with defendant a verified claim, but that 
defendant declined to pay the indemnity vouchsafed by the bond. And there is tes- 
timony in plaintiff’s behalf tending to show that $500 is a reasonable attorney’s fee 
= the services rendered by plaintiff’s counsel in connection with the prosecution 
of the suit. 

Glassey, testifying as defendant’s witness, said that his contract with plaintiff 
was that he was to receive 45 per cent. of the gross profits on all of his sales, though 
his subsequent testimony shows that in estimating what he claimed to be due him 
he did not take into account sales of sugar. He admitted that he received statements 
from plaintiff nearly every month purporting to show the profits on his sales and 
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his share thereof. As to the retention by him of the $2,025, mentioned above, his tes- 
timony is to the effect that, from the cost prices and selling prices appearing in 
the book furnished him, he estimated that plaintiff made an average of 15 per cent. 
gross profit on goods handled by it, that he estimated the profits on his total sales, 
however, by taking—not 15 per cent.—but 12 per cent. of $108,000, the approximate 
amount of his sales during the term of his employment, and figured 45 per cent. of 
such profits as being the total commissions earned by him, and that upon deducting 
from such total commissions, so computed, the total amount theretofore drawn by 
him on his account, there remained $2,025 due him. When asked by the court how 
he arrived at the 1% per cent. appearing in the statement mailed by him to plaintiff, 
he said: 

“T sold $108,000, and I made 534 per cent.; I made 534 per cent. on every dol- 
lar. Forty-five per cent. of the gross profits on the $108,000 would be $5,800. They 
only gave me $3,500, and the difference from what they paid me and what I earned 
was 2 per cent., but in order to make it sure I cut it down to $2,025, which figures 
exactly 17% per cent.” 

From Glassey’s testimony, as well as other testimony in the case, it appears that 
prior to the institution of this suit Glassey was indicted for the alleged embezzlement 
of the funds retained by him as aforesaid, was tried upon such charge, and was ac- 
quitted. It further appears that in such criminal proceeding he was defended by 
counsel who below conducted the defense herein. 

One of defendant’s counsel, who assisted in the trial below, and who gave tes- 
timony in regard to the reasonable value of the services of plaintiff’s counsel ,testi- 
fied, on cross-examination, that defendant had “resisted this case at every turn in the 
road,” and had “left no stone unturned in legal proceedings to defeat this claim.” 

During the cross-examination of certain witnesses for plaintiff, defendant sought 
to elicit testimony tending to show Glassey’s reputation for honesty and integrity in 
the community. And at the close of the testimony for the defense defendant proffered 
the testimony of witnesses as to Glassey’s reputation for “truth, veracity, honesty, and 
morality.” On objections of plaintiff’s counsel, testimony of such character was 
excluded, defendant excepting. 

In rebuttal, plaintiff called as a witness one Feeney, a public accountant, who tes- 
tified that at the request of counsel, who was then conducting the defense herein, he 
made an audit of plaintiff's books relating to Glassey’s account, five days being con- 
sumed in so doing, and that the bill rendered by the witness for such services, amount- 
ing to $150, was paid by this defendant. It appears that this was done in connec- 
tion with the trial of the criminal case, long prior to the institution of the present 
suit. 

{1] I. The first point made by defendant, appellant here, is that the trial court 
erred in excluding testimony offered pertaining to Glassey’s reputation. But we 
think that the nature of the proceeding was not such as to put Glassey’s character, 
as such, directly in issue so as to permit testimony of this nature. In Bank v. Rich- 
mond, 235 Mo. 532, 139 S. W. 352, it was contended that the trial court erred in 
refusing to permit the appellant to support a witness, one McCallister, by proof 
that his general reputation for truth and veracity and honesty and fair dealing was 
good. The court (loc. cit. 542, [139 S. W. 355]) said: 

“The answer, in effect, charged McCallister with having made certain false rep- 
resentations to respondent, but that charge did not put his character in issue so as to 
justify the introduction in his support of general evidence of his good reputation. 
Black v. Epstein, 221 Mo. loc. cit. 305; Dudley v. McCluer, 65 Mo. 241; Gordon v. 
Miller, 111 Mo. App. 342. And, since the averments of the answer did not put his 
character in issue, it follows that evidence in support of those averments would not 
do so. So far as the offer to prove the good reputation of the witness as to truth 
and veracity is concerned, it is sufficient to say that mere conflict of testimony does 
not warrant the admission of such evidence.” 

In this connection, see, also, the decision of the Supreme Court en banc in Orris v. 
Rock Island Ry. Co., 279 Mo. 1, 214 S. W. 124. What is said in State v. Weisman, 
238 Mo. 547, 141 S. W. 1108, is not here persuasive. Nor do we regard the ruling in 
Costello v. Kansas City, 280 Mo. 576, 219 S. W. 386, as controlling in the light of 
the matter there in judgment. 

We consequently rule this assignment of error against the appellant. 

II. Defendant contends that it was prejudiced by the “frequent and testy” remarks 
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of the trial court during the progress of the trial, with which, it is said, the record 
abounds. Defendant has not pointed out, however, any specific remarks of the court 
claimed to have been prejudicial to it, and an examination of the record has not re- 
vealed any remarks of which we think defendant may rightfully complain. 

[2] III. A further contention is that, since Glassey was permitted to deposit 
cash collections in his own account and to remit the same to plaintiff by his personal 
check, the relation of debtor and creditor was created by such course of dealing, 
and no liability could arise on the bond by reason of Glassey’s failure to account 
for such collections. This contention is obviously without merit. If Glassey wrong- 
fully and dishonestly withheld and converted to his own use moneys of plaintiff 
—— 38 his hands in the course of the employment, defendant become liable on 
the nd. 

[3] IV. Finally it is contended that the facts in evidence are not such as to 
warrant the assessment of any penalty as for vexatious refusal on the part of defen- 
dant to pay the loss, and that therefore it was error to give plaintiff's instruction No. 
1 submitting that issue, defendant citing Aufrichtig v. Life Ins. Co. (Mo. Sup.) 249 
S. W. 912; Non-Royalty Shoe Co. v. Phoenix Assurance Co., 277 Mo. 399, 210 S. W. 
37; State ex rel. Missouri State Life Ins. Co. v. Allen, 295 Mo. 307, 243 S. W. 839; 
Cradick v. John Hancock Mutual Life Ins. Co., 256 S. W. 501, recently decided by 
this court and not as yet [officially] reported. 

In the Non-Royalty Shoe Co. Case, supra, while it is said that it is “difficult, if 
not impossible, to frame any general rule for use in determining when a refusal to 
pay is vexatious and when it is not,” the court quoted with approval the rule an- 
nounced in Patterson v. American Ins. Co., 174 Mo. App. 37, loc. cit. 44, 160 S. W. 
59, 62 as follows: 

“And while affirmative proof is not required to show vexatious refusal, yet the 
penalty should not be inflicted unless the evidence and circumstances show that such 
refusal was willful and without reasonable cause as the facts appeared to a reason- 
able and prudent man before the trial.” 

And this was followed in the Aufrichtig Case and in State ex rel. v. Allen, supra, 
and in Berryman v. Southern Surety Company, 285 Mo. 379, 227 S. W. 96, and other 
cases as well. 

In the instant case defendant’s liability vel non did not depend upon any mooted 
or unsettled question of law, as to which there might be an honest difference of 
opinion, entitling defendant to litigate the matter, as held in State ex rel. v. Allen, 
supra, and other cases of that character. No such contention is made. Whether 
defendant was liable on this bond depended entirely upon the facts of the case rela- 
tive to the alleged wrongful act of plaintiff’s employé in retaining moneys of plain- 
tiff coming into his hands in the course of his employment. As to this, the showing 
made by plaintiff from its books and records, and the testimony in connection 
therewith, in the absence of countervailing proof, would leave no room for doubt as to 
defendant’s liability on the bond. And it appears that defendant had access to these 
books and records long prior to the institution of this suit, and had the report of the 
accountant Feeney as to what such books and records disclosed. This report was not 
produced at the trial, nor was Feeney examined concerning the matter; but the in- 
ference is irresistible that such report showed the status of Glassey’s account to be 
such as shown by plaintiff’s proof, and that defendant had full knowledge thereof. 

On the other hand, the testimony of Glassey, upon which defendant alone relied 
below, so far as concerns the merits of the case, was not, in our judgment, of such 
character as to present any substantial defense. As appears from the facts stated 
above, Glassey, having been in plaintiff’s employ for nearly two years, during which 
time he had received monthly, or, according to his testimony, nearly every month 
month, a statement of commissions due him, and having in his hands funds collected 
from those to whom he had sold plaintiff’s goods, retained over $2,025 thereof, 
arbitrarily crediting himself with that sum. We have referred to his attempted ex- 
planation of that transaction at the trial. The difficulty with it is that it does not 
explain. He attempted to show his right to withhold such funds by saying that, from 
the cost and selling prices appearing in the book furnished him he estimated that 
plaintiff's gross profits would average about 15 per cent.—though he used a smaller 
percentage. That this was entirely unwarranted, and had no tendency to show what 
his commissions really were, readily appears from the fact that in making this esti- 
mate he took no account whatsoever of the quantity of goods which he sold of any 
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of the various classes appearing in the book. Where the profits on a long list of 
various classes of goods differ widely, it is obviously impossible to determine the 
profits upon sales to a given amount, without classifying separately the goods sold and 
figuring the profits on each of the various classes. 

In view of the charatcer of the testimony upon which the defense rested, and the 
fact that the evidence tends to show that long prior to the institution of the suit 
defendant had knowledge of the facts appearing from plaintiff’s books and records 
touching the matter, we are of the opinion that the circumstances were such as to 
warrant a finding that defendant’s refusal to pay was “willful and without reasonable 
cause as the facts appeared to a reasonable and prudent man before trial.” And we 
consequently rule that the trial court committed no error in submitting this issue. 

It follows that the judgment should be affirmed, and it is so ordered. 

BECKER and DAUES, JJ., concur. 


DUGAND v. INDEMNITY INS. CO. OF NORTH AMERICA 
(Supreme Court, Special Term, New York County. March 12, 1924.) 
203 New York Supplement, 541. 

2. PRINCIPAL AND SURETY—BOND HELD TO IMPOSE NO LIABILITY 
EXCEPT AS SURETY. 

Where a bond, indemnifying plaintiff against loss from the failure of a third 
person to reimburse plaintiff for advances and commissions, recited that the obliga- 
tion should be construed strictly as one of suretyship only, held that, under the rule 
that “the office of interpretation is to bring sense out of words used and not to bring 
sense into them,” no liability except that as surety was undertaken. 

(For other cases, see Principal and Surety, Dec. Dig. § 5.) 

3. PRINCIPAL AND SURETY—RULE AS TO LIABILITY OF SURETY 
STATED. 

A surety is not liable beyond the fair scope of his engagement, and the meaning 
of words and phrases is not to be extended to the prejudice‘of the surety, but words 
shall be taken to have been used in their ordinary proper sense. 

(For other cases, see Principal and Surety, Dec. Dig. § 59.) 

4, PRINCIPAL AND SURETY—LOSS HELD TO ACCRUE WHEN DEBT 
MATURED AND REMAINED UNPAID. . 
Where a bond to indemnify obligee for money advanced recited that no action 

thereunder should be brought against surety unless commenced within 60 days after 

obligees sustained a “loss,” held, that a right of action accrued as soon as principal’s 
debt matured and was unpaid, as obligee could have sued at once without joining 
principal. 

(For other cases, see Principal and Surety, Dec. Dig. § 87.) 

5. PRINCIPAL AND SURETY—BOND HELD NOT TO REQUIRE JUDICIAL 
DETERMINATION BEFORE SUIT AGAINST SURETY. 

A provision of a bond indemnifying against failure of principal to repay money 
advanced and commissions, that surety’s liability “shall apply to commission ‘account 
of freight’ only up to an amount in accordance with the agreement, * * * or up to 
such an amount as agreed upon by any court of common jurisdiction,” held to apply 
only to commissions on “account of freight” and not to require that the loss from 
failure to pay such advances be determined by a court before obligee could sue 
surety. 

(For other cases, see Principal and Surety, Dec. Dig. § 140.) 


8 PRINCIPAL AND SURETY—PRINCIPAL’S ANSWER AND COUNTER- 

CLAIM IN FORMER ACTION HELD NOT WAIVER OF LIMITATION 

IN BOND AS RESPECTS SURETY. 

That principal on a bond to indemnify obligee for advances, defended an action 
against it in which surety was not a party, and interposed a counterclaim, held not 
a waiver of the requirement of the bond that action be commenced against surety 
within 60 days of loss. 

(For other cases, see Principal and Surety, Dec. Dig. § 149.) 

Action by Banco Dugand against the Indemnity Insurance Company of North 
America. On motion to dismiss the complaint on the ground that it does not state 





Surety ] Dugand v. Indemnity Ins. Co. of North America 129 


facts sufficient to constitute a cause of action. Motion granted, with leave to serve 
amended complaint within 10 days. 


Duncan & Mount, of New York City (Joseph K. Inness, of New York City, of 
counsel), for the motion. 

Hunt, Hill & Betts, of New York City (Morris Douw Ferris and H. Victor 
Crawford, both of New York City, of counsel), opposed. 

GIEGERICH, J. The plaintiff sues upon a bond given by the defendant (surety) 

at the request of Five Continent Steamship Company, Inc. (principal), to indemnify 
the plaintiff— 
“against loss or damage directly caused by the failure of the principal to faithfully 
reimburse the said plaintiff (obligee) for any money advanced by the latter for and 
on behalf of the said principal for the purpose of stevedoring and/or all other charges 
attributable to it and/or the said commission ‘account of freight,’ * * * not to exceed 
five thousand ($5,000) dollars, which said advances and commissions are to apply 
only to the steamer Hekla. * * *” 

The said bond provides further that— 

“(1) No action, suit or proceeding shall be had or maintained against the surety 
under this bond unless it shall be brought or instituted and process served upon the 
surety within sixty (60) days after the obligees shall have sustained a loss hereunder, 
and in no event after May 2, 1922.” 

A copy of the bond in question is annexed to the complaint, which goes on to 
allege the making of disbursements by the plaintiff on behalf of the said Five Con- 
tinent Steamship Company, Inc., of the character contemplated by the said bond 
during the month of March, 1921; the failure of the Five Continent Steamship 
Company, Inc., to pay; the bringing of a suit in admirality against said steamship 
company; the interposition of a counterclaim by it; final judgment for plaintiff in 
the sum of $8,031.36; the issuance of execution thereon, and its return unsatisfied on 
December 26, 1923; and that by reason thereof “plaintiff established and sustained 
its loss under said bond.” The complaint further alleges that the defendant had full 
knowledge of the aforesaid suit in admiralty and had full opportunity to defend 
the same, and states further that the intention of the parties to the bond in suit 
“as to the provision thereof with respect to commencement of action prior to May 
2, 1922,” was that the said limitation should apply only if the amount due from the 
principal to the obligee was agreed upon between them or determined by some court 
of competent jurisdiction prior to May 2, 1922, and further that— 
defendant, both by the terms of the said bond * * * and by letters to the attorneys 
for plaintiff, copies of which are annexed to the complaint, * * * required plaintiff 
to establish its said loss under said bond by action instituted against said Five Con- 
tinent Steamship Company, Inc.” 

The defendant moves for judgment dismissing the complaint on the ground that 
it does not state facts sufficient to constitute a cause of action, claiming that it ap- 
pears on the face thereof (1) that the defendant herein was a surey and not a guar- 
antor or an indemnitor, and could be sued immediately the debt became due; (2) 
that, not having brought its suit within the time limited in the bond, the plaintiff is 
now barred from bringing such suit; and (3) that the defendant has not waived the 
limitation of time imposed by said contract. 

[1] Before entering upon a discussion of these questions it may not be inap- 
propriate to observe that, inasmuch as the bond and certain other documents relied on 
are by appropriate allegations incorporated into the complaint, the motion for judg- 
ment does not admit the correctness of the construction placed upon them by the 
plaintiff, but only admits the documents themselves. It would appear that such 
writings are not in any respect ambiguous, and, under the circumstances, the interpre- 
tation of the meaning thereof is a mere statement of the conclusions of the pleader. 
Buffalo Catholic Institute v. Bitter, 87 N. Y. 250; Bonnell v. Griswold, 68 N. Y. 294; 
Argall v. Pitts, 78 N. Y. 239; Hamilton Trust Co. v. Shevlin, 156. App. Div. 307, 141 
N. Y. Supp. 232; Greeff v. Equitable Life Assur. Soc., 160 N. Y. 19, 54 N. E. 712, 
46 L. R. A. 288, 73 Am. St. Rep. 659. 

[2, 3] The first question presented for determination is whether as claimed by the 
defendant, the bond established the relation of principal and surety between the parties, 
or whether, as contended for by the plaintiff, the agreement was in fact one by the 
defendant to indemnify the plaintiff in the event that the Five Continent Steamship 
Company, Inc., could not pay. The bond expressly provides that “(4) * * * the 
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obligation of the surety is and shall be construed strictly as one of suretyship only.” 
The rule is well established that “the office of interpretation is to bring sense out of 
words used and not to bring sense into them.” McCluskey v. Cromwell, 11 N. Y. 
593, 602. Construing the bond as a whole, it is clear that the defendant undertook 
a liability as surety and not any other liability. As was said in McCluskey v. Crom- 
well (supra) at page 598: 

“The principle is well settled, that a surety is not held beyond the fair scope 
of his engagement, and that in contracts of suretyship, above all other contracts, 
the meaning of words and phrases is not to be extended to the prejudice of the 
surety, but that words shall be taken to have been used in their ordinary popular sense, 
In other words, the liability of sureties is always strictissimi juris, and shall not be 
extended by construction. Walsh v. Bailie, 10 John. 181; U. S. v. Jones, 8 Peters, 
399; Same v. Boyd et al., 15 Id. 187; Miller v. Stewart, 9 Wheat. 702, 703.” 

See, also, Leggett v. Humphreys, 21 How. 66, 76, 16 L. Ed. 50; Smith v. United 
States, 2 Wall. 219, 235, 17 L. Ed. 788. 

[4] The next question to be decided is whether this action was brought within 
the time limited in the bond. The bonds provides: 

“(1) No action, suit or proceedings shall be had or maintained against the 
surety under this bond unless it shall be brought or instituted and process served upon 
the surety within sixty (60) days after the obligees shall have sustained a loss here- 
under and in no event after May 2, 1922,” 

The amended libel in admiralty, which is attached to the complaint and made a 
part thereof, shows that the plaintiff drew a draft on the steamship company, dated 
April 1, 1921, and that the same was not paid, but was protested for nonacceptance 
and nonpayment. The plaintiff claims that the parties did not intend that the non- 
payment of such draft should be a loss, and that in order to transform a claimed 
debt into a loss under the bond there must be a finding by a court of competent juris- 
diction of the subject-matter that the debt claimed was a debt due, and that there 
was no offset against the same, and that the steamship company could not pay the 
amount of the judgment based thereon. This contention loses sight of the fact that 
the defendant is a surety and not a guarantor or indemnitor, and hence the right 
of action against it accrued as soon as the debt of the Five Continent Steamship 
Company, Inc., matured and was unpaid, on April 1, 1921, and the former could there- 
fore be sued immediately upon refusel of payment of the debt. 21 Ruling Case Law, 
§ 8, p. 953. See Benjamin v. Hillard, 23 How. (64 U. S.) 149, 164, 16 L. Ed. 518; 
McCluskey v. Cromwell, supra; United States v. Freel (C. C.) 92 Fed. 299, 301, and 
cases cited. Such suit could have been instituted against the defendant as surety 
without joining the Five Continent Steamship Company, Inc., as principal. Levy 
vy. Cohen, 103 App. Div. 195, 92 N. Y. Supp. 1074. 

[5] The plaintiff recognizes that it had sustained a loss by instituting suit against 
the steamship company after payment of the draft had been refused. The basis of 
the suit in admiralty was that a loss had been sustained by the plaintiff, and it would 
have been premature if none had been shown. The plaintiff also advances the argu- 
ment that the parties intended that a “loss” under the bond should be determined by a 
court of competent jurisdiction if the parties did not or could not agree, and that 
if the parties agreed on the sum that was due to plaintiff no action should be brought 
against the defendant after May 2, 1922, but that if such action was brought the time 
for the commencement of the action would be limited to 60 days after the deter- 
mination of the action against the steamship company, basing such contention on 
that portion of the bond which provides that: 

“(3) It is understood and agreed that the liability of the surety under this bond 
shall apply to commission ‘account of freight’ only up to an amount in accordance 
with the agreement between the said principal and the said obligees, or up to such 
an amount as agreed upon by any court of common jurisdiction.” 

{6, 7] I do not so construe the clause above set forth, which, in my opinion, has 
reference only to commission “account of freight.” No claim under this item ap- 
pears to have been made. As.has been above shown, the bond provides for suit 
against the surety within 60 days after the obligee sustained a loss and in no event 
after May 2, 1922. Suit could have been instituted against the defendant as soon 
as payment of the draft was refused, but it was not brought until long after the 
expiration of the time limit. Unless the provisions limiting the time in which an 
action might have been brought are unreasonable or unenforceable for any reason, 
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the defendant’s motion to dismiss the complaint must be granted. The parties to a 
contract may agree on a shorter limitation of time for commencing an action for 
a breach than is provided by the statute of limitations, provided the agreed limitation 
is reasonable. 

“Whether or not the limitation expressed in the contract is reasonable is a ques- 
tion of law and depends upon the conditions and circumstances, existing when the 
contract was made.” Greenhill v. Delano, 193 App. Div. 842, 184 N. Y. Supp. 617. 

[8] In the case at bar there is no allegation of fact contained in the complaint 
which will show, or tend to show, that the limitation expressed in the contract is 
unreasonable or was not the fair intent of the parities when the agreement was 
made. As to a waiver by the defendant of the time limit set forth in the agree- 
ment, the only allegation of fact with reference thereto in the complaint is the in- 
clusion by reference of copies of letters received by the plaintiff’s attorneys from 
the defendant, which, it is claimed, are either a waiver in themselves or where the 
means of lulling the plaintiff into inaction until the time limit had expired. A care- 
ful reading and analysis of these letters in the light of the cases cited by the plaintiff 
in its briefs fails to sustain either of these contentions. Neither was there, as claimed 
by the plaintiff, a waiver on the part of the defendant by reason of the interposition 
of a defense and counterclaim by Five Continent Steamship Company, Inc., in the 
suit in admiralty. Obviously, such answer could not be binding upon the defendant 
in the instant action, as it was not a party to such suit. 

For the reasons above stated, the defendant’s motion to dismiss the complaint 
on the ground that it does not state facts sufficient to constitute a cause of action 
should in all respects be granted, with $10 costs, with leave to the plaintiff to serve 
an amended complaint within 10 days after service upon its attorneys of the order to 


be entered hereon, with notice of entry thereof, and on payment of such costs. Settle 
order on notice. 


HELLER vy. FIDELITY & CASUALTY CO. OF NEW YORK. (No. 11799.) 
(Appellate Court of Indiana, Division No. 2. March 21, 1924.) 
143 Northeastern Reporter, 266. 

1. APPEAL AND ERROR—AVERMENTS IN ACTION ON APPEAL BOND 
HELD INSUFFICIENT TO STATE A CAUSE OF ACTION. 

In an action against a surety on an appeal bond, which had been filed by pur- 
chaser from plaintiff's judgment debtor on an appeal from an interlocutory order 
appointing purchaser as receiver of plaintiff's judgment debtor under Burns’ Ann. 
St. 1914, § 747la et seq., an averment that such parties did not, after the expira- 
tion of the 10 days after the entry of the order appealed from, carry out the same 
as they would have been required to do, and as they would have done within five 
days had such appeal bond not been filed, and that they did not refuse to prosecute 
the appeal, but failed to file the transcript in the Supreme Court within 10 days 
after entry of the order, was insufficient to state a cause of action. 

(For other cases, see Appeal and Error, Dec. Dig. § 1245.) 

2. APPEAL AND ERROR—AVERMENT IN ACTION ON APPEAL BOND 
SUFFICIENT TO SHOW THAT AN EFFECTIVE APPEAL WAS 
PROSECUTED AND APPELLATE JURISDICTION ASSUMED. 

In an action against a surety on an appeal bond on appeal from an interlocutory 
order appointing a receiver, an averment that the Supreme Court had affirmed the 
judgment and order of the court and remitted the same for further proceedings was 
sufficient to show that an effective appeal was prosecuted, and that the Supreme 
Court had assumed jurisdiction and decided the case. 

(For other cases, see Appeal and Error, Dec. Dig. § 1245.) 

3. APPEAL AND ERROR—ACT OF SUPREME COURT IN ASSUMING 
JURISDICTION OF AN APPEAL CANNOT BE QUESTIONED BY 
ANY OTHER COURT. 

Where the Supreme Court assumes jurisdiction over an appeal, its determination 
of the question by its act in assuming jurisdiction is a judicial act within its power, 
and cannot be questioned by any other court. 

(For other cases, see Appeal and Error, Dec. Dig. § 23.) 

5. APPEAL AND ERROR—SUPREME COURT. ‘HAS FULL POWER TO 
DETERMINE ITS APPELLATE JURISDICTION. 
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The Supreme Court is fully invested under the organic law with the right and 
power to determine its own jurisdiction. 

(For other cases, see Appeal and Error, Dec. Dig. § 23.) 

6. APPEAL AND ERROR—DEFENDANT AND HIS SURETY BARRED 
FROM CONTESTING VALIDITY OF APPEAL BOND ON WHICH 
THEY WERE PERMITTED TO PROSECUTE APPEAL. 

Where an appeal was sprayed from an order of the court requiring the pur- 
chaser of plaintiff’s judgment debtor to account for all goods which had come into 
its possession by virtue of sale from debtor, and to execute and file a penal bond, 
and to inventory all the property coming into its possession, which prayer was 
granted upon the filing of a bond ‘and surety approved by the court, and the 
parties having filed their appeal bond and received the full benefit of their appeal 
by being permitted to prosecute their action to final determination, and the bond 
having served every purpose for which it was intended, they and. their surety were 
thereafter precluded from denying its force and validity. 

(For other cases, see Appeal and Error, Dec. Dig. § 1241.) 

7. APPEAL AND ERROR—SURETY ON APPEAL BOND LIABLE FOR 
AMOUNT CREDITOR WOULD HAVE BEEN ABLE TO SECURE OUT 
OF PROPERTY HELD BY RECEIVER. 

Where at the time an appeal was prayed from the order of the court appointing 
a receiver there was sufficient property in the hands of the receiver to satisfy a 
creditor’s claim, and the same was thereafter wasted, and no part was available 
for creditor’s claim, creditor could hold surety on the appeal bond to whatever 
extent he would have been able to satisfy his claim out of the property held for 
him by the receiver. 

(For other cases, see Appeal and Error, Dec. Dig. § 1234[1].) 

Appeal from Superior Court, St. Joseph County; J. F. Bingham, Judge. 

Action by Adolph H. Heller against the Fidelity & Casualty Company of New 
York. Judgment for defendant, and plaintiff appeals. Affirmed in part and reversed 
in part. 

G. A. Farabaugh and Walter R. Arnold, both of South Bend, for appellant. 

Parker, Crabill, Crumpacker & May and Woodson S. Carlisle, all of South 
Bend, for appellee. 

Nicuots, J. Action by appellant against appellee upon an appeal bond. 

Appellant secured judgment against the Independent Five & Ten Cent Stores 
in the La Porte circuit court on July 11, 1916. From this judgment the Independent 
Stores appealed, and the judgment was affirmed. See Independent Five & Ten Cent 
Stores v. Heller, 189 Ind. 554, 127 N. E. 439. While this appeal was pending the 
Independent Stores sold out to the George Kraft Company. Thereafter, and before 
the decision above mentioned, appellant brought an action in the St. Joseph superior 
court, under the Sales in Bulk Act (section 747la et seq., Burns R. S. 1914) to 
have the George Kraft Company declared to be or appointed as receiver of the 
goods purchased of the Independent Stores. In such receivership case the trial 
court entered an interlocutory order appointing the Kraft Company as receiver. 
Thereupon such company prayed an appeal and filed an appeal bond with appel- 
lee as surety. This appeal bond is the basis of this action. 

There were two paragraphs of complaint, to each of which appellee’s demurrer 
was sustained. Appellant refused to plead further, and judgment was rendered 
against him on the demurrer. The action of the court in sustaining the respective 
demurrers is the error assigned in this court. 

It is averred in the first paragraph of complaint: That on July 10, 1917, being 
the May term of the St. Joseph superior court, in a case wherein appellant was 
plaintiff and George Kraft Company and Independent Five & Ten Cent Stores 
were defendants, a judgment was rendered in favor of appellant against said com- 
panies, hereinafter denominated “obligors” (under the provisions of the Sales in 
Bulk Act, supra). That the said Kraft Company be appointed receiver in said 
cause, and ordered to account to appellant for goods, wares, and merchandise that 
had come into its possession by virtue of the sale and transfer made to it of the 
goods, wares, and merchandise of the Independent Stores, and that such Kraft 
Company as such receiver should execute a bond in the penal sum of $10,000 
within five days as surety, and should inventory said property that had come into 
its possession. That said obligors prayed an appeal from said judgment to the 
Supreme Court, which was granted on condition that they file an appeal bond in 
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the sum of $10,000 with approved surety within 30 days from the date of such 
order. That such bond was filed with appellee as surety thereon, and was approved 
July 14, 1917, being the May term of said court. That said bond stayed the effect 
of the order aforesaid, and on September 12, 1917, the obligors filed their tran- 
script of the record with the clerk of the Supreme Court. That no motion or 
prayer was at any time made in the Supreme Court to dismiss the appeal for failure 
to file transcript at any earlier date, and all parties thereto and the courts having 
jurisdiction thereof were led to believe, and did believe, from the conduct of the 
parties to said appeal that said appeal had been perfected in time, that said appeal 
bond stayed all proceedings, and no*further proceedings of any nature were taken 
by either of the parties or the trial court or the Supreme Court (except as here- 
inafter stated) to put into effect said order appealed from before the determination 
of said appeal in the Supreme Court. Such court took cognizance of said appeal 
as a term time appeal, without the service of notice, and no entries or other steps 
were taken to perfect an appeal other than that prayed for and granted upon the 
filing of the appeal bond aforesaid. That said appeal was finally determined as a 
term time appeal, and was perfected by filing and the approval of said appeal bond 
and the filing of the transcript as aforesaid, and was finally determined by the 
Supreme Court as a term appeal from an interlocutory order on December 12, 
1919, at which time the judgment and order appealed from was affirmed, and the 
cause remanded to the trial court for further proceedings. George Kraft Com- 
pany v. Heller, 188 Ind. 612, 125 N. E. 209. Such appeal bond provided that the 
obligors would abide by and pay the judgment and costs which might be rendered 
or returned against them, but such obligors have refused to abide said judgment 
and order, and have failed and neglected to carry out and execute the terms of 
such order as affirmed by the Supreme Court, in that they and each of them 
have failed, neglected, and refused to account to plaintiff for goods, wares, and 
merchandise and fixtures which came into the possession of said Kraft Company, 
have failed and refused to file a bond as receiver within five days after the entry 
of said order or at any time thereafter in the sum of $10,0°, and have failed 
and refused to report to the court its proceedings in the premsses as provided by 
said order appealed from and affirmed by the Supreme Court. That on November 
8, 1922, because of the matters and things aforesaid, there was entered in said 
receivership case by the trial court a judgment against the Kraft Company in the 
sum of $10,571.10, which amount has not been paid, and such judgment is in full 
force and unappealed from. Said obligors are each non-residents of the state, each 
insolvent and defunct, and neither has any property within the jurisdiction of the 
court, or within the state, out of which any part of the judgment aforesaid can 
be satisfied, and no part of the property which was in the hands of the Kraft 
Company and of the Independent Stores or either of them at the time of the 
entry of the order and judgment is now, or has been for more than three years last 
past, in the hands of either, and no part is available to appellant to satisfy his 
said judgment, but such property was disposed of in contravention of said order 
of the court, and without knowledge or consent of the court or appellant, after the 
filing of said appeal bond and before the affirmance of the judgment aforesaid. 

[1,2] There was a demand for judgment on the appeal bond in the sum of 
$11,000. The second paragraph of complaint avers substantially the same historical 
facts as the first, except that it avers that the obligors did not after the expiration 
of 10 days after the entry of the order appealed from carry out the same as they 
would have been required to do, and as they would have done within five days, 
had said appeal bond not been filed, and that the obligors did not prosecute and 
refuse to prosecute the appeal, but failed to file the transcript in the Supreme Court 
within 10 days after such order was entered. However, it is also averred in 
such second paragraph that— 

“Subsequently and on the 12th day of December, 1919, the Supreme Court of 
Indiana affirmed the said judgment and order of this court and remitted the same 
to this court for further proceedings.” 

It therefore appears by the averments that an effective appeal was prosecuted; 
that the Supreme Court assumed jurisdiction and decided the case. 

The second paragraph of complaint does not state a cause of action. 

Appellee contends that the appeal in which the bond was executed that is 
the basis of the action herein was attempted from an order appointing a receiver, 
and that there can be no such appeal except under the provisions of section 1289, 
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Burns’ R. S. 1914; that to perfect such an appeal the transcript must be filed 
in the office of the clerk of the Supreme Court within 10 days after the entry of 
the order appointing the receiver; and that since the appeal in which the bond 
in question was given was not perfected by filing the transcript within 10 days 
after the order appointing the receiver there is no liability for the breach of the 
covenant of the bond that the surety would abide and pay the judgment that might 
be rendered or affirmed. 

Appellant contends that, as the George Kraft Company failed to conform to 
the provisions of the sales in bulk statute (section 747la, Burns’ R. S. 1914), such 
company by reason of such failure became liable under the provisions of section 
747\c, which provides that: 

“Any purchaser, transferee or assignee, who shall not conform to the provi- 
sions of this act, shall upon application of any of the creditors of the seller, trans- 
feror or assignor, become a receiver and be held accountable to such creditors for 
all the goods, wares, merchandise and fixtures that have come into his possession by 
virtue of such sale, transfer or assignment.” 

It is appellant’s contention that such purchaser, having failed to perform the 
provisions of the statute, by virtue thereof becomes a receiver, or, as appellant 
says, a trustee, and that he is such by virtue of the statute rather than by appoint- 
ment as provided in section 1289, supra. 

Appellant argues that the order of the court naming the Kraft Company as 
receiver must be construed in the light of the statute as simply declaring such com- 
pany to be a receiver because of the terms of the statute. It will be observed 
that the order also provided that the Kraft Company should account to appellant 
for the goods, wares, and merchandise which had come into its possession by virtue 
of the sale and transfer to it, and, further, that such company should execute and 
file a bond in the penal sum of $10,000 within five days with surety to be approved 
by the clerk, and that such company should inventory the property so coming 
into its possession. To this judgment as an entirety the Kraft Company and the 
Independent Stores excepted, and prayed an appeal therefrom to the Supreme Court, 
which was granted upon filing an appeal bond in the sum of $10,000 within 30 days, 
with surety to be approved by the court, which bond so filed and approved is the 
one here in suit. Appellant says that the appeal is not from an order appointing 
a receiver under the provisions of section 1289, Burns’ R. S. 1914, but rather from 
a judgment declaring the Kraft Company a receiver under the provisions of the 
sales in bulk statute, and from the further order of the court requiring the receiver 
to account and to inventory, and to file a bond in the sum of $10,000, and that 
such an appeal is under the provisions of the fifteenth clause of section 1392, Burns’ 
R. S. 1914, which provides, inter alia, that appeals may be taken to the Supreme 
Court from interlocutory orders to compel the execution of any instrument in 
writing. It is apparent that the parties to that action and the court did not 
regard the appeal as taken under the provisions of section 1289, supra, for the 
court i to the Kraft Company and the Independent Stores who prayed the ap- 
peal days within which to file the bond, and, while they filed their bond within 
six days, they did not file their transcript and thereby perfect their appeal in the 
Supreme Court until September 12, 1917, which was the fiftieth day after the 
appeal bond was filed. But such appeal was perfected in the Supreme Court within 
the time of the May term of the trial court, being the same term at which 
the judgment appealed from was rendered. 

Section 688, Burns’ R. S. 1914, being section 656 of the act concerning civil 
procedure (Acts 1881, p. 240), provides: 

“Such appeal may be taken at the term of the court at which the order is 
made, or when made in vacation the appeal may be taken at the time or during 
the next term; the appeal shall not be granted until the appellant has filed an 
appeal bond, as in other cases of appeal.” 

This section referred and applied to section 658 of the same act, which section 
was repealed and supplanted by section 1392, supra, which contained the provisions 
of the original section, with additional provisions. Such amendatory section is in 
effect, therefore, incorporated into the original act. Mayne v. The Board, 123 Ind. 
132, 24 N. E. 80. 

_ [3-5] Appellee says that the failure of the Kraft Company to file its tran- 
script in the office of the clerk of the Supreme Court within ten days after the 
receiver was appointed was a failure to invoke the jurisdiction of the Supreme 
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Court in the only manner in which the jurisdiction could be conferred. But we 
are confronted with the fact that the Supreme Court assumed jurisdiction over 
the appeal, and its determination of that question by its act in assuming juris- 
diction was a judicial act within its power, and not to be questioned by this or 
any other court. It is not for this court to say that its decision is not correct. 
It is conclusive on all the parties to the appeal: and their privies, and cannot be 
subsequently assailed in a collateral proceeding. Stone v. Elliott, 182 Ind. 454, 
106 N. E. 710. The Supreme Court is the highest judicial tribunal having appellate 
jurisdiction within the state, and is fully invested under the organic law with the 
right and power to determine its own jurisdiction. Pittsburgh, etc, R. Co. v. 
Peck, 172 Ind. 562, 88 N. E. 939. 

[6] It clearly appears from the averments of the complaint that the parties 
to the appeal, the trial court, and the Supreme Court treated such appeal as regular 
and such appeal bond as effective. No question was raised either as to the appeal 
or the bond until the final determination of the cause in the Supreme Court. Such 
court took cognizance of the appeal as a term time appeal without appellant having 
caused any notice to be issued. Jurisdiction having been assumed, appellee’s prin- 
cipals having filed their brief and prosecuted the action to final judgment in the 
Supreme Court, they were not thereafter in a position to assert that there was 
no appeal. 

In Small v. Kennedy, Adm’r, 12 Ind. App. 155, 39 N. E. 901, the court said that: 

“While it is undoubtedly true that the successful party to a lawsuit may 
demand that the statute regulating the approval of the appeal bond be followed, 
yet it is equally true that he may waive this right, and when he has, as in this 
case, expressly waived it, and the opposite party has acted upon this waiver, filed 
his bond and received the full benefit of it, the plainest principles of justice and 
fair dealing would be violated by permitting the appellant to then say that his 
bond had not been approved according to law, and should not, therefore, be en- 
forced. In this case the bond served every purpose for which it was intended. 
The appellant obtained by virtue of it every benefit possible to be received by 
pursuing the statutory course to the letter, and the appellants are now estopped 
to deny its validity.” 

To the same effect, see Pierce v. Banta, 9 Ind. App. 376. So in this case 
we hold that, appellee’s principals having filed their appeal bond and received 
the full benefit of their appeal by being permitted to prosecute their action to 
final determination, and the bond having served every purpose for which it was 
intended, said principals were thereafter precluded from denying its force and 
validity. And the surety on the appeal bond is also precluded from making such 
a defense. Pierce v. Banta, 9 Ind. App. 376, 31 N. E. 812. 

[7] It is averred in the second paragraph of complaint that the property in 
the hands of the receiver or trustee was sufficient fully satisfy appellant’s claim 
at the time that the appeal bond was executed, and that the same was thereafter 
wasted, and no part of it was available for the payment of appellant’s clim. Under 
such circumstances appellant can hold appellee as surety on the appeal bond here 
involved to whatever extent he would have been able to satisfy his claim out of 
the property taken or declared to be held in trust for him by the receiver George 
Kraft Company. Indianapolis, etc. Co. v. Lux (Ind. App.), 130 N. E. 153; 
Hinkle v. Holmes, 85 Ind. 405; Hays v. Wilstach, 101 Ind. 100. 

The judgment is affirmed as to the action of the court in sustaining the de- 
murred to the second paragraph of the complaint, and reversed as to the court’s 
action in sustaining the demurrer to the first paragraph of the complaint, with 


instructions to overrule such demurrer, and for further proceedings in harmony 
with this opinion. 


LAWTON, Judge of Probate, v. NATIONAL SURETY CO. 
AME v. AMERICAN SURETY CO. 
(Supreme Judicial Court of Massachusetts. Suffolk. April 9, 1924.) 
143 Northeastern Reporter, 333. 
1, EXECUTORS AND ADMINISTRATORS—DOMICILIARY EXECUTORS 
aa. RIGHT IN ASSETS AS AGAINST ANCILLARY EXECU- 


Title and right of possession in assets in another state vested exclusively in 
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the ancillary executors upon their appointment, and the domiciliary executors had 
no right in or to such assets, even though the same individuals held the offices of 
domiciliary and ancillary executors. 

(For other cases, see Executors and Administrators, Dec. Dig. § 519[1].) 

2. EXECUTORS AND ADMINISTRATORS—DOMICILIARY EXECUTORS 
~ 9 aeaaaaa UPON BOND FOR CONDUCT AS ANCILLARY EXECU- 

T ; 

A domiciliary executor, as such, is not liable on his local bond for his conduct 
as ancillary executor abroad. 

(For other cases, see Executors and Administrators, Dec. Dig. § 529.) 

3. EXECUTORS AND ADMINISTRATORS—ANCILLARY EXECUTORS 

NOT AGENTS OF DOMICILIARY EXECUTORS. 

Ancillary executors are in no sense the agents of the domiciliary executors, 
and their authofity is independent and exclusive within the jurisdiction of their 
appointment. 

(For other cases, see Executors and Administrators, Dec. Dig. § 519[1].) 


4. EXECUTORS AND ADMINISTRATORS—DOMICILIARY EXECUTORS 
HAD NO RIGHT TO DEMAND FUND IN ANOTHER STATE UNTIL 
FINAL DECREE IN COURT THEREOF. 

Domiciliary executors had no right, and consequently were under no legal 
obligation, to demand that a fund created by the surcharged account of ancillary 
executors, after the payment of local creditors, should be turned over to them for 
distribution, until the court of the other state should order its executors to pay 
over such fund to the domiciliary executors. 

(For other cases, see Executors and Administrators, Dec. Dig. § 526.) 

5. EXECUTORS AND ADMINISTRATORS—NO UNCONDITIONAL ORDER 
REQUIRING PAYMENT OF FUNDS TO DOMICILIARY EXECUTOR. 
A decree whereby, as a surcharge to their account, ancillary executors, were 

ordered to pay a certain sum to themselves as domiciliary executors, was based 

upon the assumption that one of the executors, who was indebted to the estate, 
was solvent, and hence conditional, and where, by reason of insolvency of such 

executor, there was no money to be turned over to the domiciliary executors, a 

bondsman of the domiciliary executors was not liable. 

(For other cases, see Executors and Administrators, Dec. Dig. § 529.) 

Exceptions from Superior Court, Suffolk County. 

Actions of contract by George Field Lawton, Judge of Probate, against the 
National Surety Company and the American Surety Company, respectively, to 
recover on probate bonds. The court found for defendant in each case, and 
plaintiff brings exceptions. Exceptions overruled. ' 

James J. McCarthy, of Boston, for plaintiff. 

J. E. McConnell, of Boston, for defendant National Surety Co. 

H. Le B. Sampson, of Boston (E. A. Howe, of Boston, on the brief), for 
defendant American Surety Co. 

Pierce, J. These are two actions of contract wherein the plaintiff seeks to 
recover against the sureties on three probate bonds given by the executors of the 
will of Joseph Middleby, deceased, to the judge of probate for the county of 
Middlesex. 

By permission of the judge of probate these actions are brought for the benefit 
of Robert M. Bowen, the administrator de bonis non of the estate in Massachusetts, 
appointed after the death of the executors. The will is dated May 18, 1911. 

In these actions the breaches relied upon are the failure of Gherst and Mc- 
Carthy to comply with the decrees of the orphans’ court of November 7, 1914, 
and October 30, 1915. The trial judge found for the defendant in each action and 
the cases are before this court upon the plaintiff's exceptions to the judge’s rulings 
and refusals to rule as requested. The finding for the defendants was right. 

[1] The title and right of possession in the Pennsylvania assets vested exclu- 
sively in the ancillary executors upon their appointment; and the domiciliary execu- 
tors had no right in or to such assets, even though the same individuals held the 
offices of domiciliary and ancillary executors. Low v. Bartlett, 8 Allen, 259, 263; 


Emery v. Batchelder, 132 Mass. 452, 455; Cowden v. Jacobson, 165 Mass. 240, 243, 
43 N. E. 98. 
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[2] A domiciliary administrator as such is not liable upon his local bond for 
his conduct as ancillary administrator abroad. Hooker v. Olmstead, 6 Pick. 481; 
Low v. Bartlett, supra; Cowden v. Jacobson, supra; Harvey v. Richards, 1 Mason, 
381, Fed. Cas. No. 6,184 


[3] The ancillary executors were in no sense the agents of the domiciliary 
executors and their authority was independent and exclusive within the jurisdiction 
of their appointment. Gray v. Lenox, 215 Mass. 598, 102 N. E. 1,097. 

[4] The domiciliary executors had no right and consequently were under no 
legal obligation to demand that the fund created by the surcharged account, after 
the payment of local creditors, should be turned over to them for distribution in 
Massachusetts, until the Pennsylvania courts by a final decree should order its 
executors to pay over such fund to the Massachusetts executors. Gray v. Lenox, 
supra; Dent’s appeal, 22 Pa. 514; Mansfield v. McFarland, 202 Pa. 173, 51 Atl. 763; 
Sayre’s a Helme’s Ex’rs, 61 Pa. 299; Normand’s Adm’r v. Grognard, 17 
N. J. Eq. 425. . 

[5] The decrees of June 27, July 7, and November 7, 1914, whereby as a sur- 
charge to their account the ancillary executors were ordered to pay $49,678.66 to 
M. A. Gherst and Jere J. McCarthy, executors, subject to the direction of the 
Massachusetts courts, was an order nisi based upon the assumption that Gherst 
was solvent and could collect that sum in whole or in part from Gherst and 
McCarthy as individuals. 

That the order was thus conditional is manifest and clear from the statement 
in the decree of November 7, 1914, in reply to the suggestion that the estate would 
be insolvent if the surcharge could not be collected, that— 

“It is, however, only fair to the accountant to say that the distribution ordered 
should not be carried out unless it can be carried out fully and completely. If, 
for any reason, it is impossible to do so, the account should hold the fund sub- 
ject to the further order of the court made in pursuance of the proceedings out- 
lined in section 85, rules of court.” 

On appeal from this decree the Supreme Court in Pennsylvania recognized that 
the order for distribution was based upon the theory that the estate was solvent 
and referred with apparent approval to the limitation of the order in case it should 
eventuate that the estate was in fact insolvent. 

The decree of October 30, 1915, upon which the plaintiff relies, was without 
force unless the fund created by the order for surcharge was collected. 

No fund was ever created or came to Gherst as the result of the order of 
October 30, 1915, and consequently no money came to him as domiciliary executor 
which he or McCarthy could account for in the Massachusetts probate court. The 
cases of Jennison v. Hapgood, 10 Pick. 77; Smith v. Sherman, 4 Cush. 408; Martin 
v. Gage, 147 Mass. 204, 17 N. E. 310; Clark v. Blackington, 110 Mass. 369; Emery 
v. Batchelder, 132 Mass. 452, and.Morrison v. Hass, 229 Mass. 514, 118 N. E. 893, 
relied on by the plaintiff, present no rules of law which are inconsistent with the 
rulings of the sitting judge that misconduct in the Pennsylvania administration 
constitutes no breach of the Massachusetts bonds; and that as there was never any 
final decree in Pennsylvania of any surplus to the Massachusetts estate there was 
never any sum for which the Massachusetts executors as such were accountable. 

A careful examination of the exceptions taken to the rulings made and refused 
in the light of the agreed facts discloses no reversible error. 

Exceptions overruled. 


SEABOARD AIR LINE R. CO. er as v. nee H. CRAFTS & CO. et At. 
oO. : 
(Supreme Court of North Carolina. April 9, 1924.) 
122 Southeastern Reporter, 292. 
1. PRINCIPAL AND SURETY—PAYMENTS HELD NOT DISCHARGE OF 

CONTRACTOR’S SURETY. 

Under a bond of a contractor constructing a bridge for railroads, providing that 
the railroads “may at any time * * * pay any moneys directly to the employees and 
others for claims and demands against the party of the first part for work done and 
material furnished,” held, that the railroads had the right to pay claims against the 
contractor, though there was not enough money left to complete the contract. 

(For other cases, see Principal and Surety, Dec. Dig. § 117.) 
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2. INDEMNITY—SURETY OF CONTRACTOR LIABLE TO RAILROAD 

FOR CLAIM FOR PERSONAL INJURIES AGAINST CONTRACTOR. 

A surety of contractor, constructing bridge for railroads, was liable to the rail- 
roads for the amount of a judgment obtained by an employee of the contractor for 
personal injuries sustained from defective workmanship in erecting the bridge and 
paid by the railroads, though no lien was filed; the contractor agreeing to use pre- 
cautions against occurrence of injuries, etc. 

(For other cases, see Indemnity, Dec. Dig. § [9].) 

Appeal from Superior Court, New Hanover County; Cranmer, Judge. 

Action by the Seaboard Air Line Railroad Company and another against George 
H. Crafts & Co. and another. Judgment for defendants, and plaintiffs appeal. Re- 
versed with directions. 

This was an action brought by the Railroad Companies named against Crafts, the 
contractor, and the bonding company, to recover the amount which the plaintiffs 
claimed that they had to pay for the construction of a bridge at Wilmington over 
and above the cost for which Crafts had agreed to construct it in his contract. 

None of the counts or amounts of claims were in dispute, but the questions in- 
volved are matters of law whether the bonding company is responsible for the items 
claimed by the railroad companies. The case was referred to a referee was stated 
the account, finding the facts and conclusion of law. No exceptions were filed to the 
findings of fact by either party, but the railroad companies and the bonding com- 
pany filed exceptions to certain of the referee’s conclusions of law. 

Before the bridge was completed the contractor defaulted in his contract, and the 
railroad companies had to take over the work and complete it for their own account. 
Upon the findings of fact, which are not excepted to, the railroad companies were to 
pay under the terms of the contract a total of $23,355.51, and at the time of the de- 
fault the contractor had been paid $17,551.65, leaving a balance due the contractor if 
he had completed the job of $5,803.86. 

The actual cost to the railroad companies to complete the construction of the 
bridge was $4,396.49, but the railroad companies paid other bills of Crafts, which 
the defendants contend constituted new liens or incumbrances to the amount of 
$3,887.29, making a total paid by the railroad companies after Crafts had defaulted of 
wg yt and the railroad companies sued the bonding company for this difference 
of $2,479.92. 

After this suit had begun, a judgment was obtained by Robert Gadsden against the 
railroad companies for personal injuries while at work as a laborer under Crafts, and 
the plaintiffs amended the complaint, after paying this judgment, asking to recover 
of the defendant bonding company the amount recovered by Gadsden of $1,515.93. 

The defendant bonding company contends that it cannot be charged with the 
payment of the bills due by Crafts which were no liens or incumbrances against the 
property, and that the railroad companies should have paid to the creditors of Crafts, 
after due notice, only their respective pro rata part of the funds in this case, and that 
their bond did not obligate the bonding company to pay the Gadsden judgment for 
personal injuries. 

The court held with the defendant upon both these propositions, and the plaintiffs 
appealed. 

. John D. Bellamy & Sons, of Wilmington, for appellants. 

J. O. Carr and Herbert McClaneney, both of Wilmington, for Bonding Co. 

CLARK, C. J. [1] There is no exception to the findings of fact. Crafts aban- 
doned his contract on Deceber 12, 1914, giving notice to the surety company to that 
effect, and at that time there was due to Crafts $4,348.96, but on July 16, five months 
before the abandonment of the contract, creditors for material, etc., had given notice 
of claims to the amount of $3,887.39. No liens had been filed, but notice of the 
claim in every instance was given to the plaintiff railroad companies, and these claims 
were paid from time to time in full after the abandonment of the work. The bond 
given by the defendants provides that the railroad companies— 

“may at any time * * * pay any moneys directly to the employees and others 
having claims and demands against the party of the first part for work done and 
material furnished for the purpose of this contract.” ¢ 

This provision was to protect laborers and materialmen so they could get their 
money whether there is enough left to complete the contract or not, and this contract 
is an exact duplicate of the similar provision in the government contracts. United 
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States v. National Surety Co., 92 Fed. 549, 34 C. C. A. 526, and U. S. v. Rundle, 100 
Fed. 40, 40 C. C. A. 450. 

The language of the section is that the companies may, at any time, pay any 
moneys for labor and material directly to the claimant, and, if there is not money 
enough left to complete the contract, the contractor or his surety must spend 
enough to complete it. This is a just and reasonable construction of the terms of the 
contract, and the lien law of the state does not forbid this construction of the con- 
tract between the railroads and the contractor and his surety. 

[2] The court below erred in holding that— 

“The bond of the Massachusetts Bonding Company does not embrace liability to 
an employee for personal injuries sustained while working under the contract by 
reason of the negligence of Crafts.” 

The court also erred in setting aside the conclusion of law of the referee that— 

“Said bond does cover matters affecting the proper and faithful execution of 
the work thereunder by Crafts, and loss, through inferior work therein or thereun- 
der by said contractor, resulting to said railroad corporations and culminating in a 
judgment lien being placed on such work or property which plaintiffs allege as the 
cause of action in their amended complaint.” 

The surety bond covers the liability of the plaintiff company for a judgment 
obtained by Gadsden, an employee of Crafts, for personal injuries sustained by him 
from defective workmanship in erecting the bridge. The findings of fact show that 
the accident was due to defective and inferior work on the part of Crafts, in that 
he erected a scaffold with a board having a knot in it which could not sustain the 
weight of Gadsden and his load and the breaking of which caused his injury for 
which judgment was obtained against Crafts therefor. 

The bond was given to secure the performance by the contractor— 

“of the covenants of the contractor and to indemnify and save harmless the Seaboard 
Air Line and the Atlantic Coast Line Railroad Companies against any and all labor 
and material or other liens placed upon said work by reason of any act, default, or 
omission of the contractor * * * or otherwise on account of the contractor * * * 
and further indemnify and save harmless the companies as their respective interests 
may apear in all other respects in said agreement provided for.” 

The contractor agreed: 

“To use and provide all proper, necessary, and sufficient precautions, safeguards, 
and protection against the occurrence of any accidents, injuries, damages, or hurts 
or delays to any person or property during the progress of the construction of the 
work, and * * * to indemnify and save harmless the companies from and against 
the payment of any sums of money by reason of all or any such accidents, injuries, 
damages, or hurts or delays that may happen or occur upon or about said works.” 

The judgment by Gadsden was obtained for damages sustained by reason of de- 
fective workmanship in placing an inferior plank for the workmen to walk on with 
heavy loaded barrels of concrete in the prosecution of the work. 

The court below also erred in holding that— 

“The railroad companies had no right to apply or pay the sum of $1,407.37 or any 
part thereof where no lien had been filed.” 

The railroad company had paid iut, according to the findings, $2,941.59 to com- 
plete the contract, besides the $3,887.29 which they had already paid besides the 
$1,515.93, making the total of $8,344.81, deducting from which the amount due the 
contractor at the time of the default of $5,803.86, leaving a balance of $2,540.95 
(which includes the Gadsden judgment of $1,515.93 obtained against the plaintiffs 
which they were forced to pay), and the court should have directed entry of judgment 
for that amount. 

[3] The defendants contended that in the case of Gadsden v. Crafts, 171 N. C. 
288, 88 S. E. 423, this court said: 

“It will be seen that the contract of the bonding company could not be con- 
strued as embracing liability for personal injuries sustained by any employee by 
reason of the negligence of said contractor. Such liability is not ‘nominated in the 
bond,’ and does not come within the scope of the obligation of the bonding company, 

which covers matters affecting only the proper and faithful execution of the work, 
and against liens, and does not embrace liability for torts.” 

In that case the bond was not set out, and the court did not pass any judgment 
which would be an estoppel in this case in an action by the railroad companies and 
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the bonding company in a matter where the bond is set out in full and unequivocally 
the bonding company has contracted, as above stated, for liability— 

“against the occurrence of any accidents, injuries, damages, or hurts or delays to any 
person or property during the progress of the construction of the work and * * * 
to indemnify and save harmless the companies from and against the payment of any 
sums of money by reason of all or any such accidents, injuries, damages or hurts 
or delays that may happen or occur upon or about said works.” 

In this action by the plaintiffs against the bonding company the bond is set forth 
and does fully cover the amount ascertained and adjusted against Crafts in the case 
of Gadsden v. Crafts, in which the liability of said bonding company was not 
presented nor the bond filed, and therefore the judgment in that case is not an 
estoppel against the plaintiffs in this action. 

Judgment will be entered below in favor of the plaintiffs as above indicated. 

Reversed. 

STACY, J., took no part in the consideration or decision of this case. 


HANAUER, COUNTY TREASURER, v. NATIONAL SURETY CO. 
(Supreme Court of Pennsylvania. Feb. 11, 1924.) 
123 Atlantic Reporter, 863. 
1, PRINCIPAL AND SURETY—WHETHER MAILING BOND AMOUNTED 
TO DELIVERY THEREOF DEPENDED ON WHETHER IT WAS MAILED 

TO AGENT OF SURETY OR AGENT OF PRINCIPAL. 

Where request to surety company for bond of a bank was made through one R., 
who acted as the company’s agent and was also cashier of the bank, whether the 
mailing of the bond by the company to R. constituted a delivery thereof depended 
upon whether it was sent to him as the company’s agent or as an officer of the bank. 

(For other cases, see Principal and Surety, Dec. Dig. § 26.) 

2. PRINCIPAL AND SURETY—SURETY BOND DELIVERED AT TIME 
PLACED IN OFFICE OF PRINCIPAL FOR SIGNATURE. 

A bond was delivered by a surety company at the time its agent placed it in the 
office of the principal for his signature; this being equivalent to delivery to obligee. 

(For other cases, see Principal and Surety, Dec. Dig. § 26.) 

3. PRINCIPAL AND SURETY—FAILURE TO “OBTAIN PRINCIPAL’S 
SIGNATURE HELD NOT TO RELIEVE SURETY FROM LIABILITY. 
Where the liability of principal and surety on a bond was joint and several, 

and the bond contained no provision that it should not be binding until signed by 

principal, that principal's signature was not actually obtained at time of delivery to 
him would not relieve surety from liability on the bond. 

(For other cases, see Principal and Surety, Dec. Dig. § 20.) 

Appeal from Court of Common Pleas, Beaver County; George A. Baldwin, Presi- 
dent Judge. 

Action by Sam S. Hanauer, Treasurer of Beaver County, against the National 
Surety Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Argued before FRAZER, WALLING, SIMPSON, KEPHART, SADLER, and 
SCHAFFER, JJ. 

Donald Thompson (of Calvert, Thompson & Wilson), of Pittsburgh, and Wil- 
liam A. McConnel, of Beaver, for appellant. 

Thompson Bradshaw (of Hice, Morrison, May & Bradshaw, of Beaver, for ap- 


FRAZER, J. Plaintiff sued on a surety bond given him, as treasurer of Beaver 
county, by defendant, as surety for the First National Bank of Beaver, to recover 
loss of county funds deposited in that bank. There was no substantial dispute of facts 
in the testimony, and the trial judge instructed the jury that under the evidence 
defendant was liable. From a verdict and judgment in plaintiff’s favor, defendant 
appealed. 

Plaintiff as treasurer of Beaver county maintained a deposit at the First National 
Bank of Beaver, and, on February 24, 1921, a formal application for a bond covering 
the deposit was made by the bank to defendant, stipulating that the bond should be 
effective from the date of application. The request was made through Reisinger, 
who acted as defendant’s agent and was also cashier of the bank. The application 
was forwarded to defendant, who, on March 10, 1921, duly executed the obligation 
in question, making it take effect as of February 24th, in accordance with the ap- 
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plication, and on the same day mailed it, together with other surety bonds, to Reisin- 
ger. The bond here sued on was in the usual form and provided it should be executed 
by the bank as principal. Reisinger received the instrument and placed it on his 
desk in the bank awaiting the signature of the president, who at the time was out of 
town. On the day the bond was received by Reisinger, an official examiner was 
present investigating the accounts of the bank, and two days later, before return of 
the president, that officer notified the bank officials the institution would not be per- 
mitted to open for business the following Monday. The bond was given to one 
of the directors of the bank, in the presence of the examiner, who placed it in the 
vault, and on Monday the director handed it to plaintiff without having been signed 
by the bank officials. The bank was found to be insolvent and unable to pay its 
depositors in full. This action was later brought to recover the difference between 
the dividends paid depositors and the remainder of plaintiff’s deposit, which the jury 
found amounted to $9,452.69. 

[1-3] The first contention of appellant is that the obligation was never delivered, 
and consequently no liability arose under it. Whether the mailing of the bond con- 
stituted a delivery depends upon whether it was sent to Reisinger as agent of de- 
fendant, or as an officer of the bank. Donaldson v. Hartford Accident & Indemnity 
Co., 269 Pa. 456, 112 Atl. 562. The only evidence on this question is the fact that the 
letter in which the instrument was forwarded included several additional bonds for de- 
livery to other banking institutions. This fact would support an inference that the 
delivery was intended to be to the agent and not to the bank. Giving defendant, 
however, the benefit of the doubt, and assuming the bond was mailed to him as agent, 
when the agent deposited it in the office of the bank to await the signature of the 
president, who was temporarily absent, he completed delivery to that institution for 
the purpose of execution as principal debtor, and, so far as liability as a surety is 
concerned, this action was equivalent to delivery to the obligee. Donaldson v. Hort- 
ford Accident & Indemnity Co., supra. The mere fact that such signature was not 
actually obtained would not relieve the surety from liability, inasmuch as the bond 
is just and several in its terms, and contains no provision that it shall not be binding 
until signed by the principal. Donaldson v. Hartford Accident & Indemnity Co., 
supra; Bradley v. Holleran, 59 Pa. Super. Ct. 1. 

[4] It is further argued that the deposit was not within the meaning of the 
clause in the bond providing that it should cover cash deposited “in an account sub- 
ject to check.” It appears plaintiff deposited the total sum of $20,000; one half of 
which it is conceded was an ordinary checking account, the other half being repre- 
sented by a certificate of deposit “payable only in period of six months; interest at 
3 per cent. if left six months; * * * all withdrawals subject to 30 days’ notice.” 
Testimoney was offered and received to the effect that, notwithstanding the form of 
the certificate, there was an oral agreement with the cashier that the certificate was 
subject to indorsement and surrender at any time, and that the entire amount was, 
in fact, to be subject to check, and that the arrangement was made to enable the 
bank to comply with clearing house and banking regulations. This evidence was 
admitted over objection and not denied by defendant. The contention is the evidence 
was inadmissible for the reason it contradicted the written certificate of deposit. The 
written certificate was not the basis of the suit, however, but only a collateral issue, 
and in such case the parol evidence rule does not apply. Everson v. Fry, 72 Pa. 326; 
Curtain v. People’s Nat. Gas Co., 233 Pa. 397, 82 Atl. 503; Alexander v. Righter, 240 
Pa. 22, 87 Atl. 427; Green v. Green, 255 Pa. 224, 232, 99 Atl. 801. The evidence was 
properly admitted and fully sustained the verdict. 

The judgment is affirmed. 
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CENTRAL METROPOLITAN BANK OF ST. PAUL, Inc., v. FIDELITY & 
CASUALTY CO. OF NEW YORK. (No. 23 23784, 
(Supreme Court of Minnesota. April 4, 1924.) 
198 Northwestern Reporter, 137. 
(Syllabus by the Court.) 

PRINCIPAL AND SURETY—WHETHER BANK HAD ACTUAL OR CON- 
STRUCTIVE NOTICE OF DEFAULT BEFORE MAKING DEMAND ON 
PRINCIPAL HELD FOR JURY; NEGLIGENCE OF BANK IN PER- 
MITTING PRINCIPAL TO CHECK OUT MONEY BELONGING TO 
BANK, HELD FOR JURY; BANK UNDER NO ACTIVE DUTY TO 
SUPERVISE DEBTOR’S METHOD OF DOING BUSINESS WHEN PRO- 
TECTED BY BOND; NOTICE TO SURETY OF DEFAULT OF PRINCI- 
PAL ON BOND HELD SUFFICIENT. 

A grain company borrowed money from a bank, pledging bills of lading of 
grain in transit as security, which it desired thereafter to withdraw from time to 
time. It gave a bond conditioned for their return or the deposit of the proceeds of 
the sale of the grain. Whenever a bill of lading was withdrawn a receipt was given, 
providing that a disposition order covering the grain should be delivered to the bank 
during business hours of the same day. This provision was habitually disregarded. 
The bond required the bank, when it became aware of any act which might be made 
the basis of a claim, or discovered facts indicating that a loss had probably been 
sustained, to notify the surety thereof within five days by registered letter. 

The grain company withdrew 13 bills of lading, sold the grain, and deposited the 
money in the bank, where it kept but one general account. The indebtedness these 
bills of lading secured was not paid. Several weeks after their withdrawal, the bank 
made demand for their return or payment of the indebtedness. Four days later it 
registered and deposited in the post office a notice to the surety of the grain com- 
oe default. The notice was not received until three days after it was mailed. 

eld 

1, That whether the bank had actual or constructive notice of the default be- 
fore it made the demand was a question for the jury. 

2. That whether the bank was chargeable with notice that the proceeds of the 
sale of the grain represented by the 13 bills of lading had been deposited, or negli- 
gently permitted the grain company to check out money belonging to the bank, were 
also questions for the jury. 

3. That it was the duty of the bank to give the surety notice whenever the facts 
would indicate to a prudent man that a loss was threatened, but so long as good 
faith was observed the bank was under no active duty to supervise the grain com- 
pany’s methods of doing business. 

4. That the notice mailed as directed in the bond was sufficient to preserve the 
rights of the bank, though not received until after the expiration of five days from 
the date of the demand. 

(For other cases, see Principal and Surety, Dec. Dig. § 123[1, 2], 162[2].) 

Appeal from District Court, Ramsey County; Olin B. Lewis, Judge. 

Action by the Central Metropolitan ‘Bank of St. Paul, Incorporated, against the 
Fidelity & Casualty Company of New York. From an order sustaining a motion 
for judgment for defendant, notwithstanding the verdict, plaintiff appeals. Order 
reversed. 

Christofferson, Walsh, Christofferson & Jackson, of St. Paul, for appellant. 

A. V. Junkin and Briggs, Weyl & Briggs, all of St. Paul, for respondent. 

LEES, C. Action on a bond wherein the Consumers’ Grain Company is the 
principal; the respondent, the surety; and appellant, the obligee. Appellant had a 
verdict and has appealed from an order for judgment for respondent notwithstanding 
the verdict. For convenience, appellant will be designated as the bank, respondent 
as the surety company, and the principal in the bond as the grain company. 

The last-named company dealt in grain at St. Paul, borrowing money and giving 
its notes to the bank, secured by bills of lading covering grain in transit. The bond 
was executed on September 25, 1920, and was to continue in effect for one )zar. It 
recited that whenever the grain company withdrew pledged bills of lading it should 
give receipts for them, showing that it had possession as agent for the bank; that 
it was to return them upon due demand, or replace them with disposition orders 
covering the same grain, or, if the graifi was sold, to pay to the bank the money 
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received, but not more than the amount for which the bills of lading had been 
pledged. If these conditions were fulfilled, the obligation of the bond would be dis- 
charged. There was a clause which read as follows: 

“Provided, however, * * * that the obligee after becoming aware of any act 
which may be made the basis of a claim hereunder or the discovery of facts indi- 
cating that a loss has probably been sustained shall within five days notify the surety 
of such act in writing by registered letter at its home office.” 

The form of receipts to be used was not specified save in the general terms 
of the bond to which we have referred. It is designated in the record and briefs 
as a trust receipt to indicate the nature of the contract it evidenced. 

The grain company’s business was extensive. On many occasions it withdrew 
pledged bills of lading, giving receipts therefor which were always in the same form. 
After describing the bills of lading by reference to the cars, the receipts read thus: 

“The undersigned expressly undertakes and agrees as such agent, to indorse and 
deliver to said bank before the close of business this day, dplicate disposition orders 
duly receipted by such joint freight agent, covering said bills of lading and to effect 
the sale and delivery of said property and to pay over all proceeds derived there- 
from as and when received, by said bank to be by it applied on said loans and advances, 
it being expressly understood that said bills of lading, the duplicate disposition orders 
obtained in place thereof and all property represented by said bills of lading and such 
property or any part thereof, the claim against the purchaser or purchasers for the 
selling price and the selling price as soon as paid by the purchaser or purchasers shall 
be the property of said bank, held in trust, and not otherwise by the undersigned.” 

Thirteen notes secured by bills of lading were not paid. The bills of lading were 
withdrawn between the 16th and 26th of July, 1921, and the usual receipts given. The 
grain they covered was sold and the proceeds deposited in the bank and credit given 
to the grain company upon the general account on which it drew checks. In ac- 
cordance with its usual practice it had issued checks to take up all its other notes, but 
failed to do so as to the 13, representing the amount claimed under the bond. 

On September 10, 1921, a written demand was made for the return of the 13 
bills of lading, or the delivery of disposition orders representing the grain, or the 
money received if it had been sold. On September 14th, a copy of the demand and 
a notice that it had not been complied with were sent to the surety company at its 
home office by registered letter. The notice was not received until September 17th. 
Later, the bank sued for $19,800 damages for the breach of the conditions of the 
bond A recovery was resisted on the grounds hereafter mentioned. 

The grain company’s obligation, as expressed in the bond and in the trust receipts, 
is somewhat different. The bond required performance when demanded, and the re- 
ceipts on the very day when the bills of lading were withdrawn. It is important to 
determine whether the terms of the bond or those of the receipts fix the date of 
the grain company’s default and the time to notify the surety thereof.. The jury 
were instructed that, if the form of receipt was agreed upon when the bond was 
executed, it became part of the bond and defined the duties of the parties. Later 
when the respondent’s motion for judgment was granted, the court held that as a 
matter of law the receipts were part of the bond. Without deciding whether this 
is the correct conclusion, we will assume for the purpose of the discussion only that 
the receipts should be treated as part of the bond. Upon this hypothesis, does the con- 
clusion follow that there can be no recovery? 

The evidence showed that the bank was told that the purpose of withdrawing 
the bills of lading was to increase the volume of business; to permit the mixing of 
low and high grade grain, which had to be done in grain elevators before delivery to 
the purchasers; and to, permit the sale of grain to the state, which did not pay until 
30 days after delivery. It showed that the grain company had about a thousand 
transactions with the bank during the year covered by the bond and that in the ag- 
gregate they amounted to about $2,000,000. In the main the money was furnished by 
the bank, the company’s resources being somewhat limited. In few of its trans- 
actions with the bank did the grain company comply with the literal requirement of 
the trust receipts respecting the time of delivery of duplicate disposition orders 
covering the original bills of lading. With respect to the habitual failure of the 
principal to observe one of the terms of its contract with the obligee and the latter’s 
continued acquiescence therein, the situation is the same as in C., R. I. P. Ry. Co. v. 
Theobald, etc., Co., 154 Minn. 463, 191 N. W. 920, 193 N. W. 306. It is also’ the 
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same in that no fraud or dishonesty inhered in the default of the principal. As to 
the time of performance, there may have been a waiver of the requirement of the 
trust receipts; but, as stated in the case cited, if there was, it does not necessarily fol- 
low that the surety was released. 

The important question is whether the failure to bring in disposition orders or 
the bills of lading on the day when the bills were withdrawn made it the duty of 
the bank to give the surety company notice thereof. If, from that circumstance alone, 
a prudent man would have concluded that a loss had probably been sustained, or that 
there was a basis for a claim against the surety company, the duty to give the notice 
arose long before it was given. But the situation must be viewed as it appeared at the 
time of the transactions and not as it appears in the light of subsequent developments. 
When thus viewed, there is room for an honest difference of opinion, and hence it was 
for the jury to say whether the bank had actual or constructive notice prior to Sep- 
tember 10th of acts which might be made the basis of a claim or that a loss had 
probably been sustained. 

Were the conditions of the bond fulfilled wher the proceeds of the sale of the 
grain were deposited in the bank; The jury were instructed that, if the trust receipts 
were part of the surety company’s contract with the bank, the money received for the 
grain belonged to the bank, and if, with notice that any deposit included money so 
received, the bank applied or permitted the application thereof upon an indebtedness 
not secured by the bills of lading, there could be no recovery; also that, if the bank 
failed to exercise reasonable care to prevent withdrawal of its own money to pay 
other indebtedness, there could be no recovery. 

It is urged that the evidence showed conclusively that the bank was chargeable 
with such notice and that it was negligent as a matter of law. We cannot sustain 
this contention. It is not clear that the bank knew or should have known he character 
of each deposit. It does not appear that all the grain the company purchased was 
held by the bank as security. Whenever grain was sold for more than the amount 
of the debt secured, a portion of the money belonged to the grain company. There 
was an intermingling of the company’s money with the bank’s money. It all went 
into one account. The bank’s share was transferred to it by the company’s checks 
drawn on the account. 

At this point the contention is made that, if the bank knew the character of the 
funds credited upon the account, it was bound to retain its portion, and, if it did not 
know their character, its negligence enabled the grain company to appropriate the 
money which the bank should have kept, and defeats a recovery. The contention 
cannot be sustained. If it were, the duty of active supervision of the grain com- 
pany’s methods of doing business would be placed upon the bank. It is the business 
of the surety rather than the obligee to see that the principal performs the duty which 
the surety has guaranteed. The bank could not shut its eyes to anything indicating a 
probability of loss. It was under a duty to give the surety notice whenever a situa- 
tion arose which would indicate to a prudent man that a loss was threatened, but so 
long as good faith was observed, the bank was under no active duty to ascertain 
whether a loss was probable or to present the continuance of the default of the grain 
company. Spencer, Suretyship, § 224; Stearns, Suretyship, § 95; 21 R. C. L. p. 993. 

Were the requirements of the bond with respect to notice complied with? When 
the circumstances were such as to give rise to a duty to give the notice, the surety 
was to be notified within five days by registered letter. The notice was mailed but 
not received within five days. Notice could only be given by registered letter. It 
has been held that when service of a notice by registered letter is authorized, the 
service is deemed to be complete when the letter is registered and mailed (Ross v. 
Hawkeye Ins. Co., 93 Iowa, 222, 61 N. W. 852, 34 L. R. A. 466), and that where 
a contract of insurance required written notice of an illness within ten days from 
the beginning of the illness, a notice mailed within ten days was sufficient although 
it was not received until after the ten days had gone by (Craig v. U. S., etc., Co., 
80 S. C. 151, 61 S. E. 423, 18 L. R. A. (N. S.) 106, 128 Am. St. Rep. 877, 15 Ann. 
Cas. 216) ; but the opposite conclusion was reached in McCord v. Masonic Cas. Co., 
201 Mass. 473, 88 N. E. 6. 

This court has held that service of notice by mail as provided by statute is com- 
plete when the notice is properly mailed (Hoff v. N. W. Elev. Co., 120 Minn. 224, 
139 N. W. 153), and that when notice by mail is required it is deemed given either 
when the paper is mailed or when it is or should be received in the regular course 
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of the mails (Bridges v. Nat. Union, 73 Minn. 486, 76 N. W. 270, 409, 77 N. W. 
411). In Hoban v. Hudson, 129 Minn. 335, 152 N. W. 723, L. R. A. 1916B, 1114, 
the manner of giving notice was not prescribed by the contract. It was held that 
notice could not be served by mail in the absence of consent by the parties to be 
served, but, if the mails were used as the medium of service, the service was not 
complete until the notice was received. That case is distinguishable from this be- 
cause here the only authorized medium for the transmission of notice was a regis- 
tered letter. If the position of the surety company can be sustained, a notice, 
although it had been mailed on September 10th, would not have been good if, by 
reason of delayed trains or a mistake on the part of an employee in the post office, 
or for any other cause beyond the control of the bank, it was not delivered until 
after September 15th, in spite of the fact that the Post Office Department was the 
agency selected by the surety to carry the notice to its home office. 

We hold that when the bank deposited the notice in the post office within the 
time and in the manner specified in the bond, the surety was notified as required by 
the provision of the bond. 

The order for judgment notwithstanding the verdict must be reversed. The 
motion was in the alternative, a new trial being asked for only if the motion for 
judgment was denied. When the remittitur goes down, the case will be in the district 
court with the motion for a new trial pending, to be disposed of in that court. See 
Kies v. Searles, 146 Minn. 359, 178 N. W. 811. 

Order reversed. 
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MISCELLANEOUS 


LOWDER vy. TRAVELERS’ INDEMNITY CO. (No. 25214.) 
(Supreme Court of Kansas. April 5, 1924.) 
(Syllabus by the Court.) 
224 Pacific Reporter, 918. 
INSURANCE—INSURER HELD LIABLE FOR FULL AMOUNT OF ROB- 

BERY POLICY, REGARDLESS OF OTHER INSURANCE. 

An insured held two policies of insurance against loss by robbery. One policy 
specifically covered a described diamond for a stated amount; the other covered pre- 
cious stones, but did not mention the diamond. Each policy provided that it did not 
cover articles specifically insured under any other policy, and provided that there 
should be proportionate liability with other insurers on articles not specifically cov- 
ered. The diamond was takeu by robbery. Held, that the insurer whose policy 
specifically named the diamond is liable for the full amount for which the diamond 
was insured. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

Appeal from District Court, Wyandotte County; F. D. Hutchins, Judge. 

Action by Charles A. Lowder against the Travelers’ Indemnity Company. From 
a judgment for plaintiff, defendant appeals. Affirmed. 

J. E. McFadden and O. Q. Claflin, both of Kansas City, O. C. Mosman, Clay C. 
Rogers, and Paul A. Buzard, all of Kansas City, Mo., for appellant. 

David F. Carson, of Kansas City, for appellee. 

MarsHALt, J. The defendant appeals from a judgment against it, rendered on a 
policy of insurance against burglary, theft, larceny, or robbery from the person. 

The policy sued on in this action, the one issued by the defendant, specifically 
insured a 2.09 carat diamond in a platinum ring to an amount not exceeding $1,500. 
The policy contained the following provisions. 

“To indemnify the assured for all loss by burglary, theft or larceny of any of 
such property from within the house, building, apartment or rooms occupied by the 
assured (excluding porches, stables, garages and outbuildings) as described in the 
declarations and hereinafter .called the premises, by any domestic servant or other 
employee of the assured or by any other person or persons except a person whose 
property is covered hereby. 

“The company’s liability is limited as specified in the several sections of item 8 
of the declarations and subject to such limits as respects each section, the total lia- 
bility of the company is limited to the total amount of insurance as stated in section 
(1) of the said item 8. 

“The insurance hereunder shall not cover any articles enumerated in and spe- 
cifically covered by the policy of any other insurer. The company shall not be 
liable for a greater proportion of any loss of or damage to articles not so enumer- 
ated and specifically covered, than the amount applicable thereto as hereby insured 
bears to the total amount of all valid and collectible insurance covering such loss or 
damage.” 

“Item 8. The insurance provided by this policy and the premium therefor shall 
apply : 

“Insurance Premium. 

“Section (c). On articles separately and specifically described and insured as 
follows: 

1 29/100 carat diamond in platinum ring to an amount not exceeding $1,500.. $32.50 

Section (g). As provided in indorsement No. 703 attached....$1,500.. 6.75 


“Section (i). Total. ...$1,500 $39.25” 


A slip or rider attached to the policy contained the following: 

“B. For all loss by robbery from such person, of money, securities, jewelry, 
watches, clothing and articles of personal adornment, owned by any such person; 
but this extension shall not apply to nor cover loss: (1) Sustained by any person 
under the age of 18 years; (2) sustained outside the limits of the United States or 
Canada; (3) of articles carried as samples, or for sale, or for delivery after sale.” 

The effect of that slip or rider was to extend policy §0 as to cover loss by rob- 
bery from the person of the insured anywhere in the United States or Canada. An 
additional premium of $6.75 was paid for the extended field of insurance. Without 
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that rider, the insurance would cover only loss by burglary, theft, or larceny from 
within the house, building, apartment, or rooms occupied. With that rider the policy 
covered loss by burglary, theft, and larceny from the house, building, apartment, or 
rooms occupied by the insured and covered loss by robbery from the person any- 
where in the United States or Canada. 

Another slip or rider appears to have been attached to the policy. That slip 
contained the following: 

“Section (c) of item 8 of the declarations amended to read: 

“On articles separately and specifically decribed and insured as follows: 

Insurance. 


2,09 carat diamond in platinum ring to an amount not exceeding $1,500 


“The Travelers’ Indemnity Company, 
“By L. F. Butler, President.” 

The effect of the whole policy, riders and all, was to specifically insure the dia- 
mond for $1,500 against loss by burglary, theft, or larceny from within the house, 
building, apartment, or rooms occupied by the insured and against loss of the diamond 
by robbery from the person of the insured anywhere in the United States or Canada. 

The plaintiff was robbed of the diamond, worth $2,000, and of $12 in money. 

He had another policy of insurance in the United States Fidelity & Guaranty 
Company for loss by burglary, theft, or larceny of “money and securities subject to 
the limits provided in condition 3 (e) and all articles of gold, platinum, and sterling 
silver, plated ware, watches, precious stones, jewelry,” etc. The policy of the United 
States Fidelity & Guaranty Company contained the following provisions: 

“The insurance hereunder shall not cover any property separately valued in and 
specifically covered by the policy of any other insurer or company, nor shall the 
assured recover hereunder a larger proportion of any loss or damage (not so valued 
and specifically covered), than the amount applicable thereto as hereby insured bears 
to the total amount of all valid and collectible insurance covering such loss or 
damage.” 

“For all loss by robbery of property from such person and belonging to him and 
consisting of money, securities, jewelry, watches, clothing and articles of personal 
edornment.” 


“The insurer’s liability for all loss of money and securities shall be limited to 
fifty dollars ($50.00). 

“The insurer’s liability for all loss under this indorsement shall not exceed the 
sum of fifteen hundred dollars ($1,500.00), and the total liability of the insurer for 
all loss under this indorsement and the policy combined shall not exceed the sum 
of fifteen hundred dollars ($1,500.00).” 

Nowhere in the policy of the United States Fidelity & Guaranty Company was 
the diamond mentioned. It was not specifically covered by that policy. It was spe- 
cifically covered by the policy issued by the defendant, Travelers’ Indemnity Company. 
The defendant admits a liability of $1,006, but claims that, under the quoted stipu- 
lation of the policy sued on, its liability is limited to a proportionate part of any 
loss where the property taken was specifically covered by other insurance. The pro- 
vision of the policy issued by the United States Fidelity & Guaranty Company that 
“the insurance hereunder shall not cover any property separately valued in and spe- 
cifically covered by the policy of any other insurer or company” took out of the 
operation of that policy insurance on the diamond. 

It follows that the defendant is liable for the full amount of its policy on account 
of loss of the diamond. 

All the Justices concurring. 


Premium. 


CANTOR v. NATIONAL SURETY CO. 
(Supreme Court, Appellate Division, Fourth Department. March 12, 1924.) 
204 New York Supplement, 35. 

1. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SUSTAIN VER- 

DICT THAT INSURED WAS ROBBED. 

In an action on a robbery policy, evidence held insufficient to sustain a verdict 
that insured was actually robbed. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 
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Appeal from Supreme Court, Onondaga County. 

Action by Moses E. Cantor against the National Surety Company. From a judg- 
ment for plaintiff, entered on a verdict of a jury, and from orders denying de- 
fendant’s motion for a new trial, and its motion to have the trial declared a mistrial 
and the verdict set aside, defendant appeals. Judgment and order denying new trial 
reversed, and new trial granted, and appeal from order denying defendant’s motion for 
mistrial dismissed. 

Argued before Hubbs, P. J., and Clark, Davis, and Sears, JJ. 

Prince & Nathan, of New York City (Sidney J. Loeb and Leon M. Prince, both 
of New York City, and George R. Fearon, of Syracuse, of counsel), for appellant. 

Solomon Ferguson, of Syracuse (L. Earl Higbee, of Syracuse, of counsel), for 
respondent. 

Davis, J. The plaintiff has recovered a verdict on a policy of insurance indem- 
nifying him against loss by burglary and robbery. From a judgment in plaintiff's 
favor, and from certain orders denying a new trial, the defendant has appealed. 

[1] The judgment could be affirmed, if we were convinced that the plaintiff was 
actually robbed. At the time of the alleged robbery he was engaged in business on 
the second floor of the Seitz Building in the city of Syracuse. This building is 
located in or near the principal business center of the city. The single room that 
plaintiff occupied was on the same floor with and adjacent to many other professional 
and business offices, to and from which people were constantly going and coming. 
The floor was reached by elevator and stairs. = 

The chronology of events is interesting, On December 15, 1920, plaintiff took 
possession of the premises under his lease. He claims he purchased diamonds from 
a wholesaler on December 20 aggregating more than $5,000 in value. He immediately 
solicited insurance. The policy was issued that day and delivered December 22. He 
paid the premium Biecunhes 23. The alleged robbery of practically his entire stock 
occurred December 24. Here his business ended, except the collection of insurance. 

The further facts concerning this business enterprise and its sanguinary ending 
disclose that he made small purchases of jewelry and diamonds in late November and 
early December, arranged to lease the premises in question, and had some qualified 
occupation of them a few days before his lease actually began. He was 22 years of 
age, without experience in the jewelry business, except such as he gained during 
a short period when about 13 years of age, while employed in sweeping and cleaning 
a jewelry store. With this preparation and equipment, and with some capital ac- 
quired in various other business enterprises, which involved the history of two fires, 
with the incidental collection of insurance, he started in the business of jeweler and 
pawnbroker. He had no pawnbroker’s license. He did business under the name of 
“Cantor Brothers,” although he had no partner, and had filed no certificate that he 
was doing business under an assumed name. 

Beginning December 12, he inserted some small advertisements in local papers, 
nearly all of them stating merely that he had money to loan. Only a few men- 
tioned the fact that he had any jewelry to sell. During the period from December 
14 to December 24, inclusive, he claims to have made 21 loans on jewelry for small 
amounts, aggregating $665. He charged 6 per cent. interest on loans. His total 
receipts of interest on these loans were $3.74. During the same period he claims 
to have made three sales—a diamond on December 21, $170; a clock on December 
22, $6; and a diamond ring on December 23, $35. His profits are not stated, but 
it would not seem from these facts that the business was highly lucrative. His 
purchases of diamonds were made largely on credit. His bank balance and cash 
on hand were inconsiderable in amount. 

The actual robbery, according to plaintiff, occurred at about 5:15 to 5:30 in the 
afternoon of December 24. A boy employed to help, whose duties could not have been 
onerous under the circumstances, had just ‘been sent out to obtain his lunch and to 
bring a lunch to plaintiff. He returned in a very short time. The plaintiff’s books 
indicate that the only business done that day was three small loans. He claims that 
shortly after the boy had departed two men came in. One remarked that he had 
about $500 to spend for a diamond, whereupon plaintiff proceeded to take out and 
display to them at one time practically his entire stock, including some pledged dia- 
monds. Then one presented a revolver and told him to keep quiet, and the other 
took the diamonds, aggregating about $6,000 in value, and put them in his overcoat 
pocket. The man with the revolver then pulled a chain that switched off the electric 
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light, and both departed. When plaintiff recovered from his paralysis of fear, he 
threw a heavy iron object called “a cigar lighter” through the glass door. He then 
ran out into the hall, making no outcry, rang the elevator bell twice, and then ran back. 
A woman in an adjoining office, attracted by the noise of the breaking glass, appeared 
and inquired what was the trouble. Appearing greatly agitated, he informed her there 
had been a “hold-up” and asked permission to use her telephone. He called the police 
station and an investigation was made. 

The plaintiff was able to describe his visitors with great accuracy as to their 
appearance, height, and the details of their dress, and even the revolver used. It is 
rather remarkable that in the brief period of the interview he should have been so 
observant of the personal appearance of two men whom he merely took to be custom- 
ers. No one else saw any such persons, nor have they been seen or heard of since. There 
is no word of corroboration that they are any persons were in plaintiff’s room, except 
that a lawyer from an adjoining office passing out at about that time heard voices there 
in conversation. This, of course, might have been plaintiff and his boy helper. The 
man occupying an adjoining office, who had theretofore been anoyed by conversa- 
tions in plaintiff’s room, easily overheard through the thin partition, heard no con- 
versation at this time, though his attention was attracted by the crash of the glass. 

Where the story of a witness too strongly violates probabilities, grave doubt is 
cast upon its credibility. We have recently had occasion to remark that certain claims 
of this nature overtax ordinary credulity. Garten v. General Accident, Fire & Life 
Assur. Corporation, Limited, of Perth, Scotland, 206 App. Div. 154, 200 N. Y. Supp. 
546. The story of the plaintiff imposes a severe strain upon human capacity of 
belief. We think his testimony, taken in connection with fictitious or erroneous 
claims of loss he subsequently made, and certain incidents of the trial which reflected 
on his credibility as a witness, furnish justification for the conclusion that the ver- 
dict on the main question as to whether any robbery actually occurred is against 
the weight of credible evidence. 

[2] Furthermore, we think it was error to admit evidence that a tall man and a 
short man called at a jewelry store on another street that same afternoon asking to 
look at diamonds. There was no sufficient description to identify them as the same men 
who it is claimed robbed plaintiff. Proof that another was possibly exposed to a simi- 
lar danger was not relevant or competent. Rosenberg v. People’s Surety Co. of 
New York, 140 App. Div. 436, 437, 125 N. Y. Supp. 257. If the facts and merits 
were clear, we might regard the error harmless, but under the circumstances we 
cannot say it did not serve to induce the verdict. 

he judgment and order denying a new trial should be reversed, and a new 
trial granted, with costs to appellant to abide the event. The appeal from the 
order denying defendant’s motion for a mistrial should be dismissed. 

Appeal from order denying motion for mistrial dismissed. Judgment and order 
denying motion for new trial reversed on the law and facts, and new trial granted, 
with costs to appellant to abide event. All concur. 


FIDELITY & CASUALTY CO. OF ‘NEW YORK v. HARTZELL BROS. CO. 
(No. 17984.) 
(Supreme Court of Ohio. March 18, 1924.) 
143 Northeastern Reporter, 137. 
(Syllabus by the Court.) 


INSURANCE—BURGLARY POLICY HELD NOT TO COVER LOSS OF 
SILK SHIRTS; PAROL EVIDENCE NOT ADMISSIBLE TO CONTRA- 
DICT POLICY AS PROPERTY COVERED. 


For the purpose of limiting liability, a policy of insurance contained a provision 
that its issuer should not be liable for any loss whatever on silks or articles made en- 
tirely or principally of that material. Held: That such provision is plain and un- 
ambiguous and that a loss of silk shirts was not covered under the policy; nor was 
parol evidence admissible to contradict such provision or to prove that the parties so 
interpreted it as to give coverage for silk shirts. 

(For other cases, see Insurance, Dec. Dig. § 163[5].) 

Error to Court of Appeals, Mahoning County. 

Action by the Hartzell Bros. Company against the Fidelity & Casualty Company 
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of New York. Judgment for plaintiff was affirmed by the Court of Appeals, and 
defendant brings error. Reversed and remanded.—[By Editorial Staff.] 

On December 20, 1919, the plaintiff in error issued to the defendant in error a 
policy of insurance against burglary, covering a stock of goods which included cloth- 
ing and gents’ furnishings. The policy contained the following clauses: 

“No. 18. No change whatsoever in this policy nor waiver of any of its pro- 
visions shall be valid unless made in writing and signed by one of the said executive 
officers and indorsed hereon or added hereto; nor shall notice to any agent or knowl- 
edge possessed by any agent or by any other person be held to effect a waiver or 
change in this policy or in any part of it unless reduced to writing, signed as specified 
above, and indorsed hereon.” 

“No. 19(a). In amount of $3,000 to money and securities, and to the property 
hereinbefore defined provided that the company shall not be liable for any loss what- 
soever on silks, furs, linen laces, silk laces, hand embroideries, feathers, silk velvets, 
or velours, or articles made entirely or principally of any of the said materials.” 

In April, 1920, a burglary occurred, resulting in a loss of sundry goods, including 
143 silk shirts of the value of $1,275.17. Suit was brought against the insurance 
company. The insurance company admitted liability for a part of the stolen goods, 
but under the above provisions of its policy denied liability for the value of the silk 
shirts. A jury was waived and the cause tried to the court, which, stating its findings 
of fact and conclusions of law separately, rendered judgment in favor of the de- 
fendant in error for $1,492.57, the amount claimed. That judgment was affirmed by 
the Court of Appeals. Whereupon error was prosecuted to this court. 

Nicholson & Warnock, of Youngstown, for plaintiff in error. 

H. P. McCoy and Theodore A. Johnson, both of Youngstown, for defendant in 
error. 

Jones, J. In order to escape the effect of the provisions of the policy, the as- 
sured relied upon allegations and proof’ of estoppel, and the trial court found in its 
favor on that ground. Parol evidence was offered, over the objection of the de- 
fendant, tending to prove that plaintiff refused to accept the policy until it was as- 
sured that the loss of silk shirts was covered by the terms of the policy; that this 
assurance as to coverage and liability was made by a local agent upon the instructions 
of another agent who was resident manager for northern Ohio. The court found 
that the latter “represented to plaintiff that said clause 19 (a) would not be inter- 
preted so as to exclude silk shirts and ties from the protection of said policy of in- 
surance and that plaintiff relied on same.” 

While testimony was offered tending to prove that a larger premium was charged 
for a coverage upon silk shirts, the court found that plaintiff was not advised of such 
different rate, but believed that it was paying the full premium sum charged to ob- 
tain coverage therefor. The trial court therefore held that the insurance company 
was estopped from denying liability, and gave judgment for the value of the silk 
shirts. 

The terms of the contract are plain and unambiguous. It distinctly provides that 
the company should not be liable for any loss whatever on silks or articles made 
entirely or principally of that material. It is not claimed by plaintiff that the stolen 
goods were not in fact composed of silk, or that the silk shirts were not made 
principally of that material. The claim advanced is that the parties to the contract 
interpreted it otherwise, and parol evidence was offered to sustain that interpretation. 
If these provisions were ambiguous, evidence offered to clear the ambiguity would have 
been relevant; however, when the terms of an insurance policy are plain and un- 
ambiguous, parol evidence is not admissible to contradict them. “Policies of insurance 
should be construed, like other contracts, so as to give effect to the intention and 
express language of the parties.” Travelers’ Inc. Co. v. Myers & Co., 62 Ohio St. 
529, 57 N. E. 458, 49 L. R. A. 760. “But the rule is equally well settled that con- 
tracts of insurance, like other contracts, are to be construed according to the sense 
and meaning of the terms which the parties have used, and if they are clear 
and unambiguous, their terms are to be taken and understood in their plain, ordinary, 
and popular sense.” 14 Ruling Case Law, 931. “If the terms of the contract are ex- 
press, the court cannot extend or enlarge the contract by implication so as to em- 
brace an object distinct from that originally contemplated.” Joyce on Insurance, 
§ 219. 


This court cannot make a new contract for the parties where they themselves 
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have employed express and unambiguous terms. In the construction of contracts the 
language employed must be given its usual and ordinary meaning, and, measured 
by this rule, this policy clearly excluded from its provisions shirts that were entirely 
silk or principally made of that material. If, through fraud or mistake, the policy 
did not embody the actual contract mutually entered into between the parties, a 
court of equity would have power to reform it. Had the action been one for such 
reformation, with a view to having the written policy cover silk shirts, under an 
agreed stipulation, the question of the agent’s authority to agree thereto, under 
clause 18 of the policy, might be judicially determined. But, where the issue made is 
what interpretation should be given a provision in the policy which we hold to be 
unambiguous, such unambiguous provision controls, whether agreed to by the com- 
pany or an authorized agent. 

Entertaining these views, this court is of the opinion that the judgments of the 
lower courts should be reversed and the cause remanded to the trial court for fur- 
ther proceedings according to law. 

Judgment reversed. 

Marshall, C. J., and Robinson, Matthias, Day, and Allen, JJ., concur. 

Wanamaker, J., not participating. 


NATIONAL SURETY CO. v. CHALKLEY. (No. 7118.) 


(Court of Civil Appeals of Texas. San Antonio. March 5, 1924. Rehearing Denied 
March 26, 1924.) 
260 Southwestern Reporter, 216. 


1. INSURANCE—LOSS BY BREAKING INNER COMPARTMENTS OF 
SAFE HELD RECOVERABLE ALTHOUGH NO SIGN OF FORCE ON 
OUTSIDE OF SAFE. 

Where property in a safe was obtained by breaking into the house and actual 
breaking by force and violence of the inside compartments of the safe, insured 
could recover under policy against loss by abstraction from within the safe by one 
making entry into the safe by actual force and violence “of which force and violence 
there shall be visible marks made upon such safe,” although there was no sign 
on the outside of the safe to indicate forcible entry. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


2. INSURANCE—CONTRACTS CONSTRUED AGAINST INSURER. 

Since policies of insurance are formed by the companies who insert their own 
complicated and in some instances obscure and oracular conditions, insured is given 
the benefit of any doubt in construction. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—NOTICE OF LOSS HELD FURNISHED “FORTHWITH.” 
Where notice of loss of money and jewels on July 15th was given July 17th, 
Sunday having intervened, and notice of damage to the safe and door was waived by 
insurer’s agent, such notice of loss conformed to policy requirements as to notice 
“forthwith.” 
(For other cases, see Insurance, Dec. Dig. § 539[4].) 


On Motion for Rehearing. 
4. INSURANCE—DEFENSE TO BURGLARY POLICY HELD TECHNICAL; 
“TECHNICAL ERROR.” 


Defense to safe burglary policy that the safe was not broken into because the 
outer door was not broken, although several locks were broken on inner doors, held 
a technical defense; “technical errors” meaning merely abstract and practically harm- 
less errors (citing Words and Phrases, First Series, “Technical Error’). 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Appeal from Bexar County Court for Civil Cases;.McCollum Burnett, Judge. 

Action by J. S. Chalkley against the National Surety Company. Judgment for 
plaintiff, and defendant appeals. Affirmed. 


Ernest L. Early, of Austin, and Douglas, Carter & Childers, of San Antonio, for 
appellant. 


Templeton, Brooks, Napier & Brown and J. R. Locke, all of San Antonio, for ap- 
pelle. 


Fry, C. J. This is a suit by appellee against appellant to recover the sum of 
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$589 alleged to be due on an insurance policy against burglary, the allegations showing 
that unknown persons had burglarously entered a building possessed by appellee and 
had stolen cash and jewelry amounting to $501.50, and had damaged a door and safe 
in the sum of $87.50. Appellant defended on the ground that actual force and vio- 
lence had not been used in obtaining entrance to the safe and that appellee did not 
forthwith, or within a reasonable time, furnish proofs of loss. A jury was waived, 
$003 = hearing the facts the court rendered judgment in favor of appellee for 

The store was entered, the safe opened, and the money and jewelry therein stolen 
on the night of July 15, 1922, the following day being Sunday, and the notice of the 
loss of that property was given in writing on July 17, 1922. It took some time to as- 
certain the damages to door and safe and notice of that loss was given in writing 
on May 23, 1923. However, the agents of appellant were notified of the loss on 
July 17, 1922, and told appellee that as they had received proof of loss of money and 
jewels, damage to door and safe could be made later; and the adjuster told appellee 
that absence of that proof of loss would make no difference. We think the testimony 
was sufficient to justify the trial court in finding that the safe was broken into and 
the property described abstracted therefrom. The court found from sufficient testi- 
mony : 

“The said safe consisted of a large steel outer door, and inside this door it was 
divided into compartments, consisting of several wooden drawers with locks thereon 
and one large steel compartment with a lock thereon, and at the time of the said 
burglary all of said drawers and said compartments were duly and securely locked.” 

[1] It is contended that the proof did not bring the burglary within the terms 
of the contract which are as follows: 

“For all loss by burglary of money, securities and merchandise as hereinafter de- 
fined, by its abstraction from within that part of any safe or vault to which insurance 
under this policy applies, by any persons or persons making entry into such safe or 
vault by actual force and violence, of which force and violence there shall be visible 
marks made upon such safe or vault by tools, explosives, electricity, gas or other 
chemicals, while such safe or vault is duly closed and locked and located in assured’s 
premises described in warranties, or located elsewhere after removal therefrom by 
burglars.” 

A city detective swore: 

“There was not any doubt about the fact but what somebody broke into the 
shop, nor was there any question about the fact but what they had broken out the 
drawers and compartment on the inside of the safe; they were broken. Yes, I found 
the instrument they were broken with; that is, they showed me the instrument. It 
was a jimmy. They had been locked apparently, and all the compartments and 
things were scattered over the floor. They consisted of some drawers and one steel 
or metal compartment, and all of them had been pried open.” 

The witness also swore: 

“T saw no sign whatever on the outside of the safe to indicate any forcible entry 
into the safe.” 

No mention is made of a burglar-proof safe, in that part of the policy which in- 
sures appellee, and there is nothing mentioned in connection with the force of enter- 
ing the safe being made from the outside of the safe. The “special provision,” sec- 
tion 8, apply only to burglar-proof chests in burglar-proof safes, and the provision in 
section 9, as to the force being applied to the “exterior” of the safe, has reference 
only to fireproof safes or vaults. The application for the insurance described the 
safe and showed that it was not burglar proof. Appellant knew exactly what kind 
of safe was used by appellee and knew that it was not burglar proof. 

The evidence did not show how the outer door of the safe was opened, and the 
court could not have found that it was done with a key or by manipulation, even 
if such finding had been requested by appellant, which was not done. The evidence 
showed that the property in the safe was obtained by an actual breaking into the 
house and an actual breaking by force and violence of the inside compartments of the 
safe, and appellant should not be permitted to evade its liability by a technicality which 
under the facts of this case is absolutely unjustified. The house was broken into, 
the safe was entered, the inner locks broken, and the property taken, and under a 
reasonable construction of the terms of the policy appellee is entitled to a recovery. 

[2] Insurance companies form their own policies, use their own language, ex- 
cept when compelled by a legislature to use a standard policy, insert their own 
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complicated, and in some instances obscure and oracular, conditions, and courts uni- 
formly give the insured the benefit of any doubt in the construction of the terms 
used in such policy. Without such liberality of construction the insured person 
would have a perilous journey to traverse in obtaining insurance money. So, in 
the construction of language of policies in burglary cases, similar to the language 
in the policy under consideration, great l*berality is shown. As said in National 
Surety Co. v. Silberberg (Tex. Civ. App.) 176 S. W. 97, a case in which the appel- 
lant in the present case was seeking to evade payment of burglary insurance along 
the same lines pursued at this time: 

“No forced construction is permissible, but the sense in which the words were 
used must be arrived at in the light of the surroundings of the parties, to arrive at 
the intention they had when used. The construction must have for its object indem- 
nity for the insured, and any fair interpretation of the policy that will give indemnity 
must be adopted, and every ambiguity must be resolved in favor of the insured.” 

In other words, the language of a policy must be construed so as to convey 
the intention of the parties, and not for the purpose, so often resorted to in matters 
of diplomacy, to conceal the thoughts and intentions. This is the uniform rule in 
Texas. Brown v. Insurance Co., 89 Tex. 590, 35 S. W. 1060; National Surety Co. v. 
Murphy (Tex. Civ. App.) 215 S. W. 461. 

That the terms of this policy as to the force and violence used in abstracting the 
property from the safe are fully met by the evidence is sustained by decisions of 
other states. In the case of Columbia Casualty Co. v. Rogers, 29 Ga. App. 248, 114 
S. E. 718, a Georgia court held that— 

“A felonious entry into the safe effected by ‘tools, explosives, electricity, or 
chemicals directly upon’ any part of the safe exterior to the cavity holding the con- 
tents of the safe, providing all doors were equipped with the kind of locks provided 
for in the policy, and at the time of the felonious entry into the safe were properly 
closed and locked, is such a felonious entry as is insured against by the policy.” 

The policy in that case was very similar to the one in this case. 
ae the case of Fidelity Co. v. Sanders, 32 Ind. App. 448, 70 N. E. 167, the court 
held: 

“If the money or property in the safe is reached through the use of tools or ex- 
plosives upon any part of the safe, the loss is covered by the policy.” 

We think that case declares the law and is peculiarly appropriate to this case. 

In the case of Bruner v. Fidelity & Casualty Co., 101 Neb. 825, 166 N. W. 242, 
the policy indemnified the insured against loss of property from a safe “by ‘any person 
or persons who shall have made entry into the safe or safes by the use of tools or 
explosives thereupon,’ ” and the evidence showed that no tools or explosives were used 
on the outer door of the safe. The inner doors, however, locked by keys, had been 
opened by explosives, and the Supreme Court of Nebraska held: 

“This safe had double doors. Until the inner doors were opened no access could 
be had to its contents, and no entry made into the safe proper. * * * We think the 
district court was right in its construction of the language of the contract.” 

The party occupying the place, which would be that of appellant in Texas, as 
well as in most courts, was in reality the party who won in the trial court, and it 
would seem that Nebraska styles the cases on appeal just as they were styled in the 
trial court regardless of who triumphed there. There may be decisions in other state 
courts not in harmony with those cited, and with our opinion of the law, but if so 
they will not be followed by this court. 

[3] We are of opinion that the notice of the loss of the property was given in 
strict conformity to the terms of the policy, and that notice of the damages to the 
safe and door was waived by the agent:of the appellant. 

All of the assignments are overruled, and the judgment will be affirmed. 

On Motion for Rehearing. 

[4] It was not intimated by this court in its former opinion that counsel had 
been unreasonable in the defenses presented for their client, and we fail to see the 
sarcasm in the statement that “appellant should not be permitted to evade its liability 
by a technicality which under the facts of this case is absolutely unjustified.” It was 
intended as a plain proposition based on the facts without the least touch of sarcasm. 
No reflection was intended upon counsel who have the right to use technicalities to aid 
their clients, but such use will not preclude courts from commenting on the evasion 
of liability through a technicality on the part of the client. This court finds nothing 
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in the definition of technicality in standard dictionaries that should cause feelng or 
resentment upon the part of counsel when the word is used to describe a defense 
made by a client. Webster gives no offensive meaning to the word, and Words and 
Phrases, First Series, says a “technical error” means “merely abstract and practically 
harmless errors.” There is nothing in that definition that is offensive, or that should 
arouse any feeling on the part of counsel. We say this in order to remove any sug- 
gestion of offense in its use by this court. We still think, without intending sarcasm 
or offense, that the defense that the safe was not broken into because the outer 
door was not broken, although several locks were broken on inner doors, was a tech- 
nical defense which the facts did not justify. 
The motion for rehearing is overruled. 


PALACE LAUNDRY CO. v. ROYAL INDEMNITY CO. (No. 4050.) 
224 Pacific Reporter, 657. 
(Supreme Court of Utah. March 17, 1924.) 

1, INSURANCE—EVIDENCE OF UNLAWFUL ENTRY OF SAFE, BY USE 
OF TOOLS AND VISIBLE MARKS THEREOF ON THE SAFE, HELD 
SUFFICIENT TO GO TO JURY. 

Evidence of there having been an unlawful entry of a safe by the use of tools, and 
of there being visible marks thereof on the safe, necessary under burglary policy for 
recovery of indemnity for the money taken, though meager and contradicted, held 
substantial and sufficient to go to the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Appeal from District Court, Salt Lake County; A. R. Branes, Judge. 

Action by the Palace Laundry Company against the Royal Indemnity Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Gustin & Pence, of Salt Lake City, for appellant. 

M. E. Wilson and Edward Moran, both of Salt Lake City, for respondent. 

Frick, J. The plaintiff recovered judgment against the defendant upon a bur- 
glary insurance policy, and the defendant appeals. 

The plaintiff, in its complaint, alleged the issuance of the insurance policy, the 
burglary into its laundry building, and that an iron safe used therein had been 
broke into by use of force and violence and that money, stating the amount, which 
was in the safe was stolen therefrom; that proof of loss had been duly made and 
served; and that the defendant had refused to pay the loss or any part thereof. 

The defendant filed its answer to the complaint in which, after admitting the is- 
suance of the insurance policy, a copy of which was attached to the answer, it denied 
that the iron safe had been opened by the use of force or violence, and denied its 
liability under the policy. While the defendant averred the foregoing facts affirma- 
tively, it nevertheless, could have proven all it averred in its answer under a general 
denial, and hence it is not necessary to refer to the facts as they are averred in the 
answer. 

The case was tried to a jury which returned a verdict in favor of the plaintiff, 
upon which judgment was entered, from which this appeal is prosecuted. 

[1] The insurance policy contained the following provision: 

“That if there shall occur * * * a burglary committed by any person or persons 
who shall have made an unlawful entry into the safes or vaults containing the prop- 
erty insured by using tools, explosives, chemicals or electricity directly upon the outer 
doors or walls thereof, of which entry there shall be visible marks upon such safes 
or vaults, * * * then the company will indemnify the insured for the loss of the 
property,” etc. 

There are numerous other conditions in the policy, which however, are not mate- 
rial here. 

The principal contention of the defendant is that the evidence is insufficient to 
show that the money which was alleged and proved was taken from the safe was 
taken from it by the use of any tools, explosives, chemicals, or electricity; that the 
evidence is likewise insufficient to show that there was any visible marks upon the 
safe from which the money was taken; and that the district court erred in refusing 
to direct the jury to return a verdict in favor of the defendant. 

The evidence leaves little room for doubt that the building in which the safe 
was located was forcibly and burglariously entered and that the entry was effected 
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by the use of force with some tool or tools. Under the terms of the policy, however, 
it was not sufficient merely to prove that the building in which the iron safe was 
placed was entered by force and violence and that there were some visible marks 
upon the building or door and windows thereof indicating the use of force and 
violence in gaining admission to the building. Unless there is some evidence, there- 
fore, from which the jury was authorized to find that the entry into the safe was 
effected by the use of tools, explosives, chemicals or electricity, or by the use of one 
or more of those agencies, of which use there were some visible marks upon the 
safe, the plaintiff must fail. While the evidence respecting these matters, to the mind 
of the writer, is meager and inconclusive, yet there was some substantial evidence 
from which the jury could infer and find that the safe was broken open by the use 
of some tool or tools and that there were some visible marks upon the same indi- 
cating that it was opened by the use of such tool or tools. The manager of the 
plaintiff, quoting from the bill of exceptions, testified as follows: 


“Q. Coming to the safe, what was the condition of the safe when you first saw it 
on this Monday morning? A. There was a little tin box that Miss McRae kept some 
of. her change in; it was on top of the safe, and several matches, ten or a dozen, 
scattered around on the floor, some on top of the safe and some in this box. Q. Any 
marks on the safe? A. The twist knob that you work the combination with was 
battered up a great deal, very badly scarred up. Q. Any other marks that you 
noticed? A. No; I can’t say there were. Q. Just what was battered up or scarred? 
Explain to the jury as well as you can. A. That whole knob is just covered with 
what looked to me like small tool marks where you take hold of it with your hands, 
all around the outside of that knob piece as if it had been caught with a Stillson 
wrench. * * * Later on after the Monday morning I will ask you whether you had 
any experience with the combination of this safe as to whether it worked properly 
or not? A. It never did work right again, until we had it fixed after the burglary. 
Q. What was the matter with it after this event? You say it didn’t work right. 
A. About three or four times a week Miss McRae would call me up, if I didn’t 
report at the office, for me to come down quick; she hadn’t been able to get the safe 
open yet. Q. Would you have any difficulty in opening it? A. I have worked that 
past the combination as much as 50 times to get it open, sat there for two hours 


and a half one morning. Q. Had you ever had that difficulty with it prior to this 
extraction of the money? A. I never had.” 


In addition to the foregoing the young lady referred to by the manager testified 
that she found a “knob” on the floor the morning after the burglary which was taken 
from one of the hinges of the safe. While this circumstance standing alone was per- 
haps of minor importance, yet taken in connection with the other evidence the jury 
had a.right to consider it as having some probative force. Then again, the safe 
expert who was called in after the burglary to examine and to repair the safe 
testified that the dial on the knob which was on the safe door had some time been 
cracked and soldered. True, the witness said that the crack and soldering indicated 
that both had existed there some considerable length of time. He, however, also 
said that the old soldering had been what he called “recracked.” When he was asked 
by defendant’s counsel whether the recracking might not have been caused by a 
defect in the original soldering, the witness answered: 


“Well, not exactly, because it was soldered up pretty heavy all the way around; 


it would have taken some kind of a blow there to have cracked it the way it was 
broken.” 


It is true that some other witnesses who saw the safe soon after the burglary 
say that they did not notice the marks testified to by the manager. The mere fact that 
they failed to notice them, however, was not conclusive. The jury had a right to be- 
lieve the testimony of the manager and the other evidence which indicated the use 
of force and violence upon the safe. We are forced to the conclusion, therefore, that 
there was some substantial evidence showing that the defendant was liable under the 
policy. The following cases support our conclusion, namely: Maryland Casualty Co. 
v. Bank, 76 Neb. 314, 107 N. W. 562; National Surety Co. v. Silberberg Bros. (Tex. 
Civ. App.) 176 S. W. 97; and Goldman v. New Jersey Fidelity, etc., Co. (Mo. App.) 
183 S. W. 709. All of the foregoing cases cover insurance policies similar to the 
one in question, and in all of them the sufficiency of the evidence to support the 
findings against the company is considered. 
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It is next contended that the court erred in denying defendant’s motion for a 
new trial. What has already been said sufficiently answers this contention. 

[2] It is next insisted that the judgment should be reversed for the miscon- 
duct of plaintiff's counsel in propounding a certain question to one of defendant's 
witnesses. If judgments were reversed because opposing counsel propound improper 
or useless questions to his adversary’s witnesses, few, if any, judgments could be per- 
mitted to stand. The contention seems trivial, and if the case had not been close 
upon the evidence it never would have been suggested. The contention is, however, 
without merit. 

From what has been said it follows that the judgment should be, and it ac- 
cordingly is, affirmed. Respondent to recover costs. 

Gideon, Thurman, and Cherry, JJ., concur. 

Weber, C. J., did not participate herein. 
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LIFE 


KROENER ert at. v. MUTUAL LIFE INS. CO. OF NEW YORK. (No. 3307.) 
(Circuit Court of Appeals, Seventh Circuit. February 15, 1924. Rehearing De- 
nied April 23, 1924.) 

297 Federal Reporter 612 
No. 3307. 

1. INSURANCE—INSURER ENTITLED TO RETAIN MATURED PRE- 

MIUMS, WITH LAWFUL INTEREST. 

If premiums remain unpaid and the policy in force, the insurer is entitled 
on maturity of the policy to retain the matured premiums, with lawful interest 
thereon from maturity. 

(For Other Cases See Insurance, Dec. Dig. §360 [1].) 

2. INSURANCE—TENDER OF PREMIUM ‘MUST BE KEPT GOOD TO BAR 

INTEREST 

Where, after insurer’s declaration of forefeiture and cancellation of policy, 
insured tenders annual premiums each year, the tender must be kept good in 
order to bar interest after the tender; and, to keep tender good, the money 
tendered must be at least retained or kept in possession or control of the tenderer, 
or on deposit in a bank, or in some way available or ready to pay, if the tenderee 
should be willing to accept. 

(For Other Cases See Insurance, Dec. Dig. §360 [1].) 

In Error to the District Court of the United States for the District of Indiana. 

Action by Henry Kroener and others against the Mutual Life Insurance Com- 
pany of New York. Judgment for defendant, and plaintiffs bring error. Affirmed. 

George K. Denton, of Evansville, Ind., for plaintiffs in error. 

Frank E. Galvin, of Indianapolis, Ind., for defendant in error. 

Before ALSCHULER, Evans, and Pace, Circuit Judges. 

AutscHuLeErR, Circuit Judge. Plaintiffs sued the insurance company on a life 
policy for $5,000 issued in 1866, alleging in the complaint that for nine years the 
specified annual premium of $99.45 was paid on maturity; that the company, claiming 
that the insured had violated certain conditions of the contract, then gave notice of 
its cancellation of the policy; but that thereafter on each annual premium date, until 
the death of the insured in 1921, there was offered to the company the specified 
premium due each year, which the company declined to receive, on the ground that 
the policy was no longer in force. It is alleged that the policy, with accumulations 
thereon, amounts to upwards of $10,000, and the rn offer to deduct therefrom 
the 46 unpaid premiums, amounting to upwards of $4,500. 

Besides general denial, the answer contains paragraphs setting up various de- 
fenses, to all of which plaintiffs interposed proposed demurrers, which were over- 
ruled. Plaintiffs thereupon replied to each paragraph except 4 and 5, as to which 
they elected to stand by their demurrer, and the court gave judgment against them. 
These paragraphs are, in substance, that the insured, or those acting for him, did not 
“have at any time retained or kept in their possession, or on deposit in any bank or 
trust company, or in any way had available or ready to pay over to the defendant, 
if it should be willing to accept them, the amount of the several premiums which 
had become due and payable”; that the premiums on the policy since the year 1874 
remain wholly unpaid; and that the amount, with interest from their maturity, to 
more than any amount which would be due on the policy if in force. 

The proposition with which, under these paragraphs, we have to deal is as to 
the propriety of allowing interest on the several premiums from the time they 
became due, since the premiums to be credited, plus the interest, admittedly would 
extinguish all claim under the policy. It is contended that, after the company’s 
declaration of forfeiture and cancellation of the policy, it was not necessary for the 
policy holder to tender the annual premiums. This may be conceded; but para- 
graphs 4 and 5 do not raise any question of forfeiture of the policy, but merely the 
proposition of interest on the annual premiums under the circumstances set out 
in the paragraphs, through want of deposit or other segregation or setting apart 
of the tendered premiums, or holding them in continuous availability for their pay- 
ment. 

[1] Apart from any question of tender, it seems clear that, if premiums remain 
unpaid and the policy in force, the company would be entitled on maturity of the 
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policy to retain the matured premiums, with lawful interest thereon from their 
maturity. MacMahon v. United States Life Ins. Co., 128 Fed. 388, 63 C. C. A. 130, 
68 L. R. A. 87; Shaw v. Republic Life Ins. Co., 69 N. Y. 286; Reed v. Provident 
Life Ins. Co., 190 N. Y. 111, 82 N. E. 734; Inter-Southern Life Ins. Co. v. Duff, 
are 211 S. W. 738; New York Life Ins. Co. v. Lahr (Ind. Sup. 1922) 134 
i. E. 657. 

[2] The general rule of tender is that where, as here, it does not discharge the 
obligation, the party tendering must keep his tender good, in order that it may have 
the effect of barring interest for the period beyond the time of tender. 3 Williston, 
Contracts, par. 1469; 38 Cyc. 158 et seq. Just what will keep good a tender varies 
with the circumstances of particular cases, and authorities sometimes differ as to 
the effect on the tender of substantially similar circumstances. But there is littie 
variance of holdings under facts such as set forth in paragraphs 4 and 5, viz. that 
money tendered in payment under a contract was not retained or kept in possession 
or control of the tenderer, or on deposit in any bank, or in any way held available 
or ready to pay over if the tenderee should be willing to accept same. The decisions 
are quite uniform that under such circumstances interest which, but for the tender, 
would accrue, will not be barred, but must be allowed notwithstanding the tender, 
Bissell v. Heyward, 96 U. S. 580, 24 L. Ed. 678; Beardsley v. Beardsley, 86 Fed. 
16, 29 C. C. A. 538; Copeland, Ex. v. Summers, 138 Ind, 219, 35 N. E. 514, 37 N. E. 
971; Sanders v. Bryer, 152 Mass. 141, 25 N. E. 86, 9 L. R. A. 255; Nelson v. Loder, 
132 N. Y. 288, 30 N. E. 369. 

As indicating a contrary rule, we have been referred to Cheney v. Bilby, 74 
Fed. 52, 20 C. C. A. 291, and Cheney v. Libby, 134 U. S. 68, 10 Sup. Ct. 498, 33 L. 
Ed. 818; but these cases are rather in support than in conflict with the general rule. 
There is nothing in the facts presented by the paragraphs in issue to except this 
succession of tenders from the application of the general rule. It follows that the 
District Court properly overruled the demurrer to the fourth and fifth paragraphs 
of the answer, and did not err in rendering judgment, as was done upon plaintiffs’ 
election to stand by its demurrers. 

The judgment is affirmed. 


HARWI v. METROPOLITAN LIFE INS. CO. (No. 2579.) 


(District Court, D. Kansas, First Division. April 1, 1924) 
297 Federal Reporter 479. 


1. CANCELLATION OF INSTRUMENTS—AFTER INSURED’S DEATH, 
INSURER CANNOT SUE FOR CANCELLATION OF POLICY ON 
GROUND OF FRAUD, IN ABSENCE OF INCONTESTABLE CLAUSE. 


In the absence of a provision making the policy incontestable after a certain 
period, insurer, after insured’s death, cannot sue in equity to cancel the policy on the 
ground of fraudulent misrepresentations of material facts in obtaining it, since such 
defense is available to insurer in an action at law on the policy. 

(For other cases see Cancellation of Instruments, Dec. Dig §13.) 


2. CANCELLATION OF INSTRUMENTS—AFTER INSURED’S DEATH, 
INSURER MAY SUE TO CANCEL POLICY FOR FRAUD BEFORE 2 
YEAR INCONTESTABLE CLAUSE TAKES EFFECT. 


After insured’s death, insurance company may sue in equity to cancel the policy 
on the ground of fraudulent misrepresentations of material facts in obtaining the 
policy, in order to avail itself of such defense within the two years after which 
the contract provides that the policy shall be incontestable, except for nonpayment 
of premiums. 

(For other cases see Cancellation of Instruments, Dec. Dig §13.) 

At Law. Action by F. E. Harwi, administrator, against the Metropolitan Life 
Insurance Company. On motion to dismiss defendant's cross-bill. Order in accord- 
ance with opinion. 

Waggener, Challiss & May, of Atchison, Kan., for plaintiff. 

Haff, Meservey, Michaels, Blackmar & Newkirk, of Kansas City, Mo., for 
defendant. 

Pottock, District Judge. [1, 2] This case raises a very: intricate and delicate 
question whether an insurance company may bring suit in equity to cancel its policy 
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of insurance on the ground of fraud or misrepresentation of material facts in 
obtaining it after the death of the assured, in order to avail itself of such defense 
within the period of two years after which period the contract provides the policy 
shall be incontestable for cause other than failure to pay the annual renewal premiums. 

In the absence of such an incontestable clause in the contract, it is quite well 
settled such suit cannot be maintained after the death of the assured, for the reason 
such ground of defense is open in an action at law on the policy. Cable v. United 
States Life Ins. Co., 191 U. S. 288, 24 Sup. Ct. 74, 48 L. Ed. 188; Riggs v. Insurance 
Co., 129 Fed. 63 C. C. A. 365. However, under such policies as those involved 
in this case, unless an action at law may be instituted within two years from date of 
policy, the incontestable clause cuts off the making of such defenses. Mutual Ins. 
Co. v. Hurni Co., 263 U. S. 167, 44 Sup. Ct. 90, 68 L. Ed—. 

Whether prudent on the part of insurance companies to include such an incon- 
testable provision in their contracts, or the contrary, yet, having incorporated such 
clause in the contract, the right to make such defense should be open to the insurance 
company during the two-year contestable period, in order to prevent fraud and deceit 
in obtaining the contract, either in defense of an action at law on the contract, or 
by bill in equity or cross-bill, as in this case. 

To insure to defendant such right of defense the order in this case will be, as 
follows: The cross-bill will be transferred to the equity side of the court, and there 
docketed as an independent case against the plaintiff herein, to await the trial and 
decision of this action at law, wherein the fraud and misrepresentation is pleaded by 
way of defense. 

It is so ordered. 


COLUMBIAN FRATERNAL ASS’N v. SMITH. | (No. 3925.) 


(Court of Appeals of District of Columbia. Submitted December 4, 1923. 
Decided April 7, 1924.) 
297 Federal Reporter, 887. 
1. INSURANCE—PROVISION IN POLICY AS TO GOVERNING LAW 
CONTROLS. 


Where the application accompanying a certificate issued by a fraternal benefit 
association, authorized to do business by act March 3, 1897, stated that the certifi- 
cate should be construed according to the law of the District of Columbia, it will 
be so construed, though both insured and beneficiary were residents of Maryland, 
and the contract was made there. 

(For other cases, see Insurance, Dec. Dig. § 726.) 

2. INSURANCE—BENEFICIARY, PAYING PREMIUMS TO BENEFIT 
ASSOCIATION, NOT ENTITLED TO RECOVER. 

A beneficiary, paying the premiums on a certificate issued by a benefit asso- 
ciation, pursuant to an agreement with insured, prior to the time insured became 
a member of the association, under Code D. C. § 758, cannot recover on the 
certificate. 

(For other cases, see Insurance, Dec. Dig. § 793.) 

3. INSURANCE—INSURER, TAKING OVER INSURANCE BUSINESS OF 
ASSOCIATION, NOT DEPRIVED OF ASSOCIATION’S DEFENSES. 
Where defendant took over the insurance business of a benefit association, it 

is not deprived of any defenses to members’ certificates then existing on asso- 

ciation’s part. 

(For other cases, see Insurance, Dec. Dig. § 684.) 

Appeal from the Supreme Court of the District of Columbia. 

Suit by Mary F. Smith against the Columbian Fraternal Association. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded for a new 
trial. 

S. V. Hayden and Dion S. Birney, both of Washington, D. C., for appellant. 

R. R. Horner, of Washington, D. C., for appellee. 

Before Robb and Van Orsdel, Associate Justices, and Barber, Judge of the 
United States Court of Customs Appeals. 

Barser, Acting Associate Justice. This is an appeal from the Supreme Court 
of the District. The appellee, Mary F. Smith, brought suit against the Columbian 
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Fraternal Association, the appellant, a body corporate of the District of Columbia 
and doing business therein, to recover the face value, with accumulations, of a 
certain contract or policy of insurance issued to one Maude H. Thomas by the 
Royal Benefit Association, a body corporate of the District of Columbia, authorized 
under the act of Congress approved March 3, 1897 (29 Stat. 630), to do a 
fraternal insurance business in the District of Columbia and elsewhere, in which 
policy said Smith was named as beneficiary. 

Said Thomas and Smith were both residents of the City of Baltimore at the 
time the policy was issued, and Thomas was a member of Baltimore Assembly 
No. 165, a subsidiary of the Royal Benefit Association. The policy was dated 
November 25, 1905. Before becoming a member of Assembly No. 165 said Thomas 
made what is entitled “Application for Membership and Benefit Certificate in the 
Royal Benefit Association of Washington, D. C.,” in which, among other things, 
it was expressly stated: 

“That any certificate that may be issued hereon shall be construed according 
to the laws of the District of Columbia, U. S. A.” 

The policy or contract of insurance referred to the application and stated 
that the agreements therein contained were made a part of the policy. The 
membership dues of Thomas and the assessments on the policy of insurance were 
paid to the Royal Benefit Association until about January 5, 1915, when appellant 
(in some manner not disclosed by the record, evidently not deemed important) 
took over and assumed the obligation of the Royal Benefit Association under said 
policy, and thereafter and until the death of said Thomas, which apparently occurred 
April 29, 1918, the premiums or assessments were paid to appellant. 

[1,2] The case came on for trial before a jury, and after introducing the 
application and policy in evidence the appellee testified that she “put” said Thomas, 
who was her niece, into the Royal Benefit Association for the purpose of get- 
ting money to bury her; that she had paid the funeral expenses of the deceased; 
that the application and the policy were delivered to her by the Royal Benefit 
Association at the time said Thomas became a member thereof; that prior to 
and at the time she “put” her niece into said association there was an agree- 
ment between said Thomas and herself that appellee would pay the assessments 
and dues of said Thomas to said association; and that appellee had, pursuant to 
said agreement, paid the same. In substance this is the material part of the 
testimony of record on behalf of appellee. 

Thereupon appellant, without introducing any evidence in its behalf, prayed 
the court to instruct the jury that, if they found there was a contract, agreement 
or understanding between said Thomas and Smith, prior to or at the time Thomas 
became a member of the association, that the beneficiary, Smith, or any person 
for her, should pay the dues and assessments of Thomas, or either of them, their 
verdict should be for the defendant. This was refused, to which the defendant 
excepted. The court thereupon charged the jury that if they found that Thomas, 
the insured under the policy, was dead, and that the premiums on the policy had 
been paid up to the time of her death, they should find a verdict for plaintiff, 
to which instruction appellant duly excepted. The verdict was for the plaintiff. 

The prayer of the appellant was based upon Section 758 of the Code of the 
District of Golumbia, which reads as follows: 

“Contract Invalid if Beneficiary to Pay Assessments——No contract with any 
such association shall be valid when there is a contract, agreement or understand- 
ing between the member and the beneficiary prior to or at the time of becoming 
a member of the association that the beneficiary, or any person for him, shall 
pay such member’s assessments and dues, or either of them.” 

The only question before us is whether the court erred in refusing to grant 
appellant’s prayer. It is not claimed that the Royal Benefit Association was not 
subject to the provisions of Section 758. Neither is there any question that it 
was lawful to make Smith the beneficiary of the policy. 

It is claimed by the appellee that as the contract was made in Maryland, 
and the law of that state does not preclude recovery by the appellee (which appears 
to be the fact), she is entitled to recover, notwithstanding the provisions of Section 
758. Appellee also claims that the appellant is not shown to be a fraternal bene- 
ficial association, as defined by the laws of the District, and that it is estopped 
from making its said defense, because it has received the assessments on the policy 
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since it took over the obligation thereof. While this case is one which invites 
the sympathy of the court on behalf of the appellee, nevertheless the issue pre- 
sented must be disposed of according to the settled principles of law. That the 
contract shall be construed according to the laws of the District of Columbia seems 
be well settled. Mutual Life Insurance Company of New York v. Hill, 193 
. S. 551, 24 Sup. Ct. 538, 48 L. Ed. 788; Burns v. Burns, 109 App. Div. 98, 

N. Y. Supp. 797; Mutual Life Insurance Co. v. Dingley, 100 Fed. 408, 40 
C. C. A. 459, 49 L. R. A. 132; Equitable Life Assurance Society v. Trimble, 
83 Fed. 85, 27 C. C. A. 23; Equitable Life Assurance Soc. v. Nixon, 81 Fed. 
ne - C. A. 620; Williams v. New York Life Insurance Co., 122 Md. 147, 
89 Atl. 97. 

There is nothing in the case to show that the Royal Benefit Association waived 
the provisions of Section 758, if, indeed, it could have done so, because there is 
nothing which tends. to show that at any time it knew, or was charged with 
knowledge, of the agreement between Smith and Thomas that the latter should 
pay the membership dues of Thomas and assessments on the policy. Neither is 
there anything tending to show such knowledge or waiver on the part of appellant. 

[3] It is unnecessary to cite authorities to the proposition that the appellant, 
in taking over the orginal contract of insurance, was not thereby deprived of the 
defenses then existing thereto on the part of the Royal Benefit Association; hence 
it is immaterial whether or not appellant is a fraternal association. 

It follows that the judgment below must be and it is reversed, with costs, 
and the case remanded for a new trial. 


MISSOURI STATE LIFE INS. CO v. MILLER. (No. 286.) 
(Supreme Court of Arkansas. April 7, 1924. Rehearing Denied May 5, 1924.) 
260 Southwestern Reporter 705. 

1. INSURANCE—INSURER HELD ESTOPPED TO CLAIM THAT LAPSED 

POLICY HAD NO LOAN VALUE. 


Insured borrowed the nonforfeiture value of his policy, and failed to pay the 
annual premium when due, and insurer offered to loan him, to reinstate the policy, 
a sum which, in fact, approximated the difference between the nonforfeiture value 
of the policy, as shown on the policy tables of nonforfeiture and loan values. Held, 
that insurer was estopped to claim that, because of default in premium payment, the 
policy had no loan value available for automatic term insurance. 

(For other cases see Insurance, Dec. Dig. § 367[2].) 


2. INSURANCE—INSURED HELD NOT REQUIRED TO APPLY FOR 
LOAN TO SECURE BENEFIT OF TERM INSURANCE. 


Where a life insurance policy provided for automatic term insurance, and at 
the time insured allowed it to lapse, the loan value of the policy was sufficient to 
continue the policy as term insurance until after insured’s death, held, that no duty 
rested upon insured to make application for a loan, in order to get the benefit of the 
term insurance provided for in the policy. 

(For other cases see Insurance, Dec. Dig §367 [1].) 

Appeal from Circuit Court: Crittenden County; W. W. Bandy, Judge. 

Action by Maudie L. Miller against the Missouri State Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

firmed. 

Jourdan, Rassieur & Pierce, of St. Louis, Mo., and L. P. Berry and R. V. 

a both of Marion, for appellant. 
W. B. Scott, of Marion, for appellee. 

Woop, a This is an action by the appellee against the appellant to recover on a 
life insurance policy issued by the appellant insuring the life of H. C. Miller in 
the sum of $2,500, for the benefit of his wife, Maudie L. Miller, the appellee. The 
complaint alleged the issuance of the policy, the death of Miller on February 8, 
1922, the payment of the premiums, and the compliance with the terms of the 
policy on the part of the insured and the appellee. The answer admitted the issu- 
ance of the policy, but denied that the premium, due April 3, 1921, was paid, and 
alleged that on April 5, 1921, a loan of $697 was made to Miller, which loan equalled 
the reserve or cash value thereof, and that the policy, by its terms, became null and 
void on October 4, 1921, and therefore was not in effect when Miller died. The 
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cause, by consent, was submitted to the court sitting as a jury on an agreed state- 
ment of facts which it is unnecessary to set forth at length, but the material parts of 
which will be stated. 

The policy was issued September 3, 1908. The completion of the first policy 
year would have been September 2, 1909, and the completion of the 13th policy year 
would have been September 2, 1921. The policy provided for the annual payment 
of premiums. If any premium was not paid when due the policy was to continue in 
force for a term of one month, and after the second year, if the premium was not 
paid within the period of grace, the insurance was to continue automatically, as 
term insurance, for the face value thereof. The total term of continued insurance, 
including the period of grace granted at the completion of any policy year, was set 
forth in a table. At the completion of the thirteenth policy year the term of con- 
tinued insurance was 23 years and 11 months, representing a paid-up life policy of 
$1,575, with a cash value of $697.50. The cash value of the policy, at the completion 
of the second policy year and thereafter, was the full reserve thereon, and at any time 
was equal to, or exceeded, the net value of the corresponding nonforfeiture benefit 
thereunder. If there was any indebtedness to the company, the cash value thereof 
was to be diminished thereby, and the amount of paid up life policy reduced in the 
ratio of the indebtedness to the cash value. The policy provided for annual payment 
of premiums with a 30-day period of grace, and, in case of failure of premiums, for 
reinstatement, as of the due date, upon satisfactory evidence of insurability upon the 
payment of all arrears of premiums, indebtedness, etc. There was a provision au- 
thorizing the insured, after the first year, to borrow money within the loan value 
specified in the table on the security of the policy. According to this table the loan 
value, after the expiration of the twelfth policy year, was $697.50. All premiums 
had been paid up to September 3, 1921, and it was agreed that the policy was in 
full force at that date. On that day the premium became due, and had a period of 
grace of 31 days. 

On the Sth of April, 1921, the insured borrowed on his policy the sum of $697. 
The annual interest on the loan was payable, in advance, upon the due date of the 
premium. On the 28th of September, 1921, the insured delivered to the general 
agent of appellant at Memphis, Tenn., two checks, which, in the aggregate, equalled 
the premium and interest due on the policy, and which, if cashed, would keep the 
policy in force until September 3, 1922. Upon delivery of the checks, the appellant 
gave the insured receipts for same, which receipts recite as follows: 

“Received payment described below: Policy No. 36858; annual premium $79.45; 
due date of premium, 3d Sept., 1921. On the life of Hezrika Miller, Turrell, Ark. 
Not valid unless countersigned by P. M. Harper, general agent, 616 Union & 
Planters’ Bank Bldg., Memphis, Tenn. James J. Parks, Secretary. Countersigned, 
9/30/21, by P. M. Harper, Gen’l. Agent. Any check, bank draft or express money 
order given in exchange for this receipt will not be considered payment of the 
premium for which this receipt is issued, unless such check, draft, or money order 
is actually paid to the company, in cash, on presentment in due course of business.” 

The checks were indorsed by Harper, general agent of appellant at Memphis, 
Tenn., and deposited in the National City Bank of Memphis for collection, the pro- 
ceeds to be placed to the credit of the appellant. The National City Bank, through 
its cashier, indorsed the checks, “Pay to the order of any bank, banker, or trust 
company, prior indorsements guaranteed, Oct. 1, 1921.” These checks were pre- 
sented, in the ordinary course of business, through the Memphis branch of the 
Federal Reserve Bank of St. Louis, to the Crittenden County Bank & Trust Com- 
pany at Marion, Ark. They were also indorsed, “Pay to any bank, banker, or trust 
company, prior indorsements guaranteed, Oct. 2, 1921,” by the Memphis branch of 
the Federal Reserve Bank of St. Louis, and were presented to the Crittenden County 
Bank & Trust Company at Marion, Ark., and by that bank dishonored, and re- 
turned marked “Insufficient Funds,” to the Memphis branch, which, in the ordinary 
course, returned them to the National City Bank, which bank charged the amount 
of the checks to the account of the appellant on October 6, 1921, and on that day 
wrote appellant to that effect, and returned to it the checks. The appellant retained 
possession of the checks, and made no further effort to present them to the Crittenden 
County Bank & Trust Company, or, in any other manner, to collect the same. The 
St. Louis office of the appellant was notified of the nonpayment of the checks on 
October 8, 1921, and it wrote the insured the following letter : 
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“We exceedingly regret to advise you that your checks for $79.45 and $41.82, 
respectively, dated September 29th, 1921, drawn on the Crittenden County Bank & 
Trust Company, Marion, Arkansas, tendered in settlement of annual premium, also 
loan interest, due September 3rd, 1921, under the above-numbered policy, have been 
returned for nonpayment—reason, ‘Insufficient funds.’ In view of the fact that the 
grace period of 31 days, automatically allowed, in which to make settlement under 
said policy, has long expired, and as a result of the return of the checks given in 
settlement of premium and loan interest referred to above, policy has, therefore, 
entered into and now stands in a lapsed condition. In order to revive the same, rein- 
statement will be necessary, and are accordingly inclosing blank application for that 
purpose, which we will thank you to complete, sign in the presence of witnesses, and 
return to this office, together with bank draft, postal or express money order in 
the sum of $121.27, covering arrears. Upon receipt of the same, application for re- 
instatement will be referred to our medical department for their examination, and, 
if, approved by them, proper acknowledgment will be made. Undoubtedly the lapsing 
of this insurance was the loss of a very valuable asset, and trust there will be no 
delay incurred on your part in taking necessary steps toward reviving the same. 
Assuring you that we stand ready at all times to render any assistance possible in 
this connection, we beg to remain,” etc. 

After October 8, 1921, the appellant wrote Miller, the insured, several letters 
calling his attention to the non-payment of the premium, and soliciting him to pay 
the same, and to reinstate his policy. On the 18th of December, 1921, Miller wrote 
to the appellant in which letter he stated that he had received appellant’s letter in 
regard to his policy, and further stating that he did not want his policy to remain 
in its lapsed condition; that he was not able to take care of all the premiums and 
interest, and requested the appellant to help him carry over the balance until the 
next premium date. In answer to this letter, the appellant wrote Miller serval 
letters soliciting reinstatement by him, and telling him that, upon pari payment of 
the premium, the company would carry the remainder. Appellant had written 
Miller on the due date of the premium, September 3, 1921, that unless the premium 
and interest were paid within 30 days the policy would lapse, and specified the 
amount of interest due on the loan. The insured made no further effort to pay 
the premiums and interest due September 3, 1921, except the giving of the checks 
as above specified. The insured carried an account in the Crittenden County Bank 
& Trust Company, which account showed that from September 1, 1921, to February 
8, 1922, he had more than sufficient money on deposit to pay the premiums and 
interest, except prior to September 9, 1921; and from September 29, 1921 to October 
10, 1921; and trom October 24, 1921, to November 2, 1921; and from November 
28, to December 6, 1921; and from January 23 to January 26, 1922. 

If the insured was entitled to extended insurance, the premimum for such insur- 
ance was $.058 per day on the face value of the policy. The trial court made the 
following findings of fact. 

“(1) The Court finds that retention of the checks, and the fact that decedent 
had sufficient funds in the Crittenden County Bank & Trust Company, shortly after 
the checks were presented for payment and refused because of ‘insufficient funds,’ 
was a waiver of the clause of the policy sued on, providing for the lapse of the 
policy unless premiums are paid in 30 days after due. 

“(2) The court further finds that the policy, at the end of the year ending 
September 3, 1921, had a loan value of $770, and the difference between that amount 
and the amount borrowed which was $697, should have been applied by the defen- 
dant in the payment of the premium check given.” 

Thereupon the court deducted from the face of the policy the loan for $697, and 
the amount of the two checks, and rendered judgment in favor of the appellee in 
the sum of $1,640.75, from which is this appeal. 

[1] It will be observed that the insured has paid 12 annual premiums on his 
policy from September 3, 1908, to September 3, 1920, inclusive. The thir- 
teenth policy year extended from September 3, 1920, to and including September 
2, 1921, and after the expiration of the period beginning September 3, 1920, to and 
including September 2, 1921, would be “after the expiration of the thirteenth policy 
year.” On page 33 of the transcript there is a table headed “Table of Nonforfeiture 
Values,” which places the cash value of the policy, at the completion of the thir- 
teenth policy year, at $697.50. But on page 38 of the transcript is a table entitled 
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“Table of Loan Values,” and this table recites that “after the expiration of 
the thirteenth policy year the loan value of the policy was $770.” The court found 
that the policy, at the end of the year ending September 3, 1921, had a loan value of 
$770. The premium due September 3, 1920, was paid. This kept the policy in force 
until the expiration of the thirteenth policy year, as above stated. It therefore 
appears that on September 3, 1921, the appellee’s policy had a loan value of $770. 
It appears from these tables that there is a difference between nonforfeiture values 
and the loan values, as the nonforefeiture value, at the completion, or after the 
expiration, of the thirteenth policy year was $697.50, while the loan value, at the 
completion, or after the expiration of the thirteenth policy year was $770. The 
finding of the court was therefore correct according to the loan value as set forth 
in that table. The court found that there was a difference between the loan value and 
the amount which the insured had borrowed of the appellant, amounting to $79, and 
held that such amount should have been applied by the appellant on September 3, 
1921, in order to prevent a forfeiture of the policy. The court was correct, under the 
facts of this case, in so holding. After the days of grace had expired, and after the 
appellant had notified the insured that his checks given to pay the premium had been 
dishonored, they further wrote him several letters in which they reminded him that 
his policy was in a lapsed condition, and urged him to have the same reinstated. 
Among these letters was one dated December 16, 1921, in which appellant stated that 
the insured had not favored them with a remittance of $121.27, and had not made an 
application for reinstatement. In this letter, the appellant informed the insured 
that if his financial condition rendered it impossible for him to make a full cash 
settlement of the amount stated, appellant would be glad if he would advise the 
appellant “in just what way setlement could be made conveniently,” and concluded 
by saying that the company was willing to assist him in every way possible, and 
asking him to let the company know as to what could be done towards placing his 
policy in force. The insured answered this letter December 18, 1921, stating that 
he did not want his policy to stay in the present lapsed condition, but that he was not 
able to take care of all the premiums and interest, and asking appellant how it 
could help him carry over the balance until the next premium date. Appellant 
answered this letter December 27, 1921, and, among other things, said: 

“We are quite sure that you appreciate the value of this insurance, and that 
you have every intention of again placing this policy in full force and effect, if 
possible, and we are therefore only too glad to offer you the following proposition: 
If you will kindly sign the inclosed note extension agreement for $70.00, due March 
3, 1921, and return it to this office with a remittance of $51.27, and a satisfactory 
application for reinstatement, we will be in a position to immediately consider the 
reviving of this insurance. Of your remittance of $51.27, $9.45 will be applied in 
part payment of the past due premium, and the balance in payment of the past due 
loan interest. We are very anxious to see this policy reinstated at the earliest date 
possible, and sincerely hope that this arrangement will meet with your entire ap- 

roval. May we expect to hear from you in this connection in the very near future? 
ours faithfully,” etc. 

The insured died (February 8, 1922) about 40 days after receiving the last 
letter, without answering same. 

Now it was the contention of the appellee that the insured, on September 3, 
1921 was entitled, under the terms of the policy, to borrow of the appellee $770— 
the loan value of the policy at that time. On the other hand, the appellant contends 
that the policy at that time had no loan value because the premium due Sepember 3, 
1921, had not been paid, and that, therefore, the loan value of the policy was not 
available. To sustain this contention, appellant relies upon the case of Mo. State 
Life Ins. Co. v. Fry, 130 Ark. 419, 197 S. W. 700. While the policy in that case 
was precisely similar to the policy under review, as to extended term insurance, 
nonforfeiture values, and loan values, yet the facts of that case clearly distinguish 
it from the case at bar. In that case Fry made an application to borrow enough 
money on his policy to pay the entire premium for the current year, and was un- 
willing to borrow less. In that case we said: 

“The increased loan value would not have been available until the policy holder, 
Fry, had paid the premium on February 2, 1916, for the current year. This he never 
did. The increased loan value, had it been available, was only sufficient in amount 
to pay the interest on the loan, and to pay three months’ premium. Fry never made 
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application to borrow this amount, nor had he made application in accordance with 
the terms of the contract to pay the premium quarterly, instead of annually. His 
failure, in these respects, clearly prevented his beneficiary from claiming an auto- 
matic extension or continuation of the policy beyond the period of grace provided in 
the contract.” 

In the case at bar, the above correspondence shows clearly, at least, the trial 
court was justified in finding therefrom, that the appellant, as late as December 
27, 1921 (two months after the period of grace had expired) offered to loan the 
insured $70. The letters of appellant to the insured showed clearly that appellant 
interpreted the policy to mean that the loan value of the policy, in excess of the loan 
to the insured, was available to the insured, if he desired to borrow that sum. It 
is not reasonable to conclude that the appellant would have offered to loan the insured 
$70 on his policy if the policy did not have a loan value equal to that sum. It would 
not have been just to other policy holders for appellant to have loaned the insured 
$70 that was not secured by accrued loan values under the policy. If this available 
loan value of $70 had been applied by appellant to the payment of term insurance, 
under the provision of the policy, it would have entitled the insured to extended 
term insurance at a premium rate of $.058 per day. This available loan value of 
$70 on September 3, 1921, would have paid the interest then due of $41.82, leaving 
a balance of $28.18, to be applied for term insurance at the premium rate of $.058 
In other words, the trial court was justified in finding, from the appellant’s letters, 
that the insured had an available loan value in the hands of the appellant, which, 
if applied by appellant for the payment of term insurance, would have been more 
than sufficient, after paying the interest due on the loan, to have paid the premium 
on term insurance for the entire year, which would have carried it beyond the date 
of the death of the insured. 

[2] There were clauses in the policy, set out in the agreed statement of facts, 
which made it the duty of the appellant, having available funds for that purpose, to 
have adjusted the values, and continued the insurance as indicated. This appellant 
could, and should have done. Under the provisions in the policy the insurance auto- 
matically continued, if there were any available funds for that purpose, and no duty 
rested upon the insured to make application for a loan, in order to get the benefit 
of the term insurance provided for in the policy. When the case at bar is con- 
sidered in the light of the facts as found by the trial court, sustained by abundant 
evidence, that there was an available loan value on September 3, 1921, sufficient to 
pay the interest due, and extend the term insurance until after the insured’s death, 
then it is readily differentiated from the case of Mo. Life Ins. Co. v. Fry, supra. 
upon which appellant, on this point, relies, and is in harmony with that case. 

[3] Forfeitures are not favored, but, on the contrary, are odious in law, and 
should not be declared except where there is the clearest evidence to justify it. The 
evidence here is to the contrary. The conclusion thus reached makes it unnecessary to 
discuss the other issue of whether or not there was a waiver, on the part of ap- 
pellant, but never returning the checks given by the insured. 

The judgment of the trial court is correct, and it is therefore affirmed. 


HAYES v. BANKERS’ & PLANTERS’ LIFE ASS'N. (No. 366.) 


(Supreme Court of Arkansas, May 12, 1924.) 
261 Southwestern Reporter, 296. 


1. INSURANCE—BENEFICIARY OF MATURED POLICY WITHOUT 
RIGHT TO MAINTAIN ACTION AGAINST INSURER FOR ACCOUNT- 
ING AS TO ITS FUNDS. 


Where the only interest plaintiff had in mutual benefit insurance company was as 
holder of matured policy payable in accordance with by-laws, his only right of action 
was at law to recover amount due, and in absence of showing of insolvency he was 
not entitled to equitable relief of accounting of insurer’s funds. 

(For other cases, see Insurance, Dec. Dig. § 608.) 

Appeal from Conway Chancery Court; W. E. Atkinson, Chancellor. 

Action by Martin Hayes against the Bankers’ & Planters’ Life Association. 
Judgment for defendant, and plaintiff appeals. Reversed and remanded, with directions. 

Gordon & Combs, of Morrillton, for appellant. 

Strait & Strait, of Morrillton, for appellee. 
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McCuttocn, C. J. Appellant instituted this action in the chancery court of Con- 
way County against the Bankers’ & Planters’ Life Association of Ft. Smith, a domes- 
tic corporation doing business as a mutual benefit insurance company, to recover the 
sum of $1,000, alleged to be due on a policy issued to appellant’s wife, Mary J. Hayes, 
and payable to him. Appellant alleged in his complaint the issuance of the policy 
to Mary J. Hayes, payable to himself, and also alleged the death of Mary J. Hayes, 
giving the date. The president and also the secretary and treasurer of the company 
were joined as defendants. The complaint alleges various acts of misconduct on the 
part of the company and its officers in levying assessments on policyholders in other 
groups or circles than those in which a death occurred, and also in levying assess- 
ments when no death at all occurred, and in wrongfully and improperly paying out 
funds of the company. The prayer of the complaint is that appellees be required 
to render an accounting “showing a complete list of all members of said circle, the 
names and address, the amount assessed and collected, the amount paid out and for 
the purpose paid on each when an assessment was levied and collected against said 
Mary J. Hayes’; that appellees be also required to furnish the names and addresses 
of each member of the circle, who has died, giving the date therof and the amount 
of funds received for the purpose of paying said death claims, and that upon a final 
accounting appellant have judgment against the Bankers’ & Planters’ Life Association 
and the sureties on its bond for the sum of $1,000. 

There was an amendment to the complaint not changing the purpose of the suit 
as stated above, and the court sustained a demurrer to the complaint as amended. 
Appellant stood on the complaint, and the court dismissed it. 

[1-4] Appellant was not a member of appellee association, and had no interest 
therein except that of a holder of a matured policy, which was payable in accordance 
with the by-laws. Whatever right of action appellant has under the policy is one at 
law to recover the amount due under the policy. He is not interested in the prior 
management of the association, and in the absence of a showing of insolvency is not 
entitled to equitable relief for the purpose of having an accounting of the funds. 
The court was correct in holding that the complaint failed to state a cause of action 
cognizable in a court of equity. This, however, did not call for a dismissal of the 
action as to the defendant association, but the case should have. been transferred to 
the law court. There was no motion made to transfer the cause, but the court should 
have done so on its own motion rather than to dismiss the complaint. Newman v. 
Mountain Park Land Co., 85 Ark. 208, 107 S. W. 391, 122 Am. St. Rep. 27. Having 
failed to ask for a transfer, appellant should not be permitted to recover costs of the 
appeal, as the matter of costs in equity cases is one of discretion. 

The judgment is therefore reversed, and the cause is remanded, with directions 
to transfer to the circuit court. It is so ordered. 


AMERICAN LIFE ASS’N et at. v. VADEN. (No. 335.) 


(Supreme Court of Arkansas. April 28, 1924. Rehearing Denied May 19, 1924.) 
261 Southwestern Reporter 320. 


1, INSURANCE—UPON NONPAYMENT OF PREMIUM NOTE, WHEN 
DUE, POLICY WAS VOID UNLESS PAYMENT WAS EXTENDED. 


Where a first premium note, given under a policy which, by its terms, became void 
upon nonpayment of any premium note, when due, became due on October 20, 1918, 
the policy, upon nonpayment, became void, and was void on October 28, when in- 
sured died, unless time for payment was extended by defendant, prior to insured’s 
death. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 


2. INSURANCE—EVIDENCE HELD TO RAISE ISSUE WHETHER TIME 
FOR PAYMENT OF FIRST PREMIUM HAD BEEN EXTENDED 
BEFORE INSURED’S DEATH. 


In an action on a life policy, defended on ground that policy was forfeited by 
reason of nonpayment of the first premium, when it became due, evidence held to 
justify submission of issue whether time for payment of the first premium note had 
been extended, before insured’s death, to a period beyond his death, 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 
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3. INSURANCE—FURNISHING OF BLANKS FOR PROOF OF DEATH 
HELD NOT EVIDENCE OF WAIVER OF FORFEITURE. 


Furnishing by insurer of blanks for making proof of death, and correspondence 
between insurer and beneficiary with reference thereto, held not evidence of a waiver 
by insurer of forfeiture of policy for nonpayment of premium, where the blanks 
expressly recited that the furnishing of them would not constitute an acknowledgment 
of liability of insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


4. INSURANCE—EVIDENCE HELD TO RAISE ISSUE WHETHER IN- 
SURER HAD NOT WAIVED FORFEITURE FOR NONPAYMENT OF 
FIRST PREMIUM, WHEN DUE. 


Evidence held to justify submission of issue whether insurer, after having knowl- 
edge that premium note had not been paid at the time of insured’s death, did not, by 
its affirmative conduct for several months thereafter, induce the beneficiary to believe 
it would not insist on a forfeiture, and thereby cause her unnecessary expense and 
trouble. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


5. INSURANCE—TESTIMONY OF INSURED’S OFFER OF SETTLEMENT 
AND COMPROMISE HELD PROPERLY ADMITTED ON ISSUE OF 
WAIVER OF FORFEITURE. 


In an action on a life policy, defended on the ground of forfeiture by reason of 
nonpayment of premium note, testimony of insurer’s offer of settlement or compro- 
mise, which was not coupled with a denial of liability, held relevant on the issue of 
waiver of forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 664.) 


6, INSURANCE—“‘ESTOPPEL” NOT ESSENTIAL TO “WAIVER” OF FOR- 

FEITURE. 

Waiver of forefiture of policy, though in the nature of an estoppel, may be 
created by acts, conduct, or declarations insufficient to create a technical estoppel, 
and the courts not favoring forfeitures will grasp any circumstances indicating an 
election to waive a forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

McCulloch, C. J., and Smith, J., dissenting. 

Appeal from Circuit Court, Clay County; W. W. Bandy, Judge. 

Action by Oma L. Vaden against the American Life Association and others. 
Judgment for plaintiff, and defendants appeal. Affirmed. 

Oscar A. Knehans, of Cape Girardeau, Mo., and Gautney & Dudley, of Jonesboro, 
for appellants. 

W. E. Spence, of Piggott, and Costen & Harrison, of Blytheville, for appellee. 

Woop, J. This is an action by the appellee, the beneficiary in a policy of life 
insurance, against the appellants on a policy issued to Ira L. Cox, husband of the 
appellee, by the American Life Association of Campbell, Mo. The policy was in the 
sum of $1,000, and it is admitted that the Liberty National Life Insurance Company 
assumed the liabilities of the American Life Association on the latter’s policies. 
Hereafter, for convenience, the company issuing the policy will be referred to as 
Company. 

The policy was issued on the 20th of September, 1918. The annual premiums 
on the policy were $32.89, payable September 30th of each year until 20 premiums 
had been paid. For the first premium Cox executed a note dated October 2, 1918. 
This note was for $32.89, payable on or before the 20th day of October, 1918. The 
note contained the following recital: 

“Upon default of payment of this note, the makers, indorsers, guarantors, and 
sureties agree to pay all reasonable attorney’s fees, and expenses of collection, and 
do hereby severally waive demand of payment, protest, and notice of protest of this 
note, and consent that time of payment may be extended without notice. The failure 
to pay any of above installments, or interest when due, shall cause this note to 
become due.” 

The policy contained the following provision: 

“A grace of 31 days, without interest, will be allowed for the payment of each 
premium except the first, and during this time the policy shall be in full force and 
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effect. If the insured should die during this period, or before any year’s premium is 
paid in full, the premium or installments for the current year will be deducted in any 
settlement thereunder; or, if any premium, or premium note, is not paid when due, 
this policy shall be null and void, and all premiums paid hereon shall be forfeited to 
the Company, except as otherwise provided herein.” . 

Cox died on the 28th of October, 1918. Proof of death was made out and pre- 
sented to the Company, on blanks furnished by the Company, which, among other 
things, provided: 

“The furnishing of these blanks, by the American Life Association, on which to 
make proof of any claim against it shall not be an acknowledgment of any liability 
of said Association.” 

The blanks were furnished by the Company on November 9, 1918, at the request 
of the appellee, after the death of Cox. They were sent in a letter shown to have 
been written by the secretary of the Company. 

The blanks were filled out and returned to the Company, in person, by the appellee’s 
brother. At that time Cox had been dead two or three weeks. When appellee’s brother 
went into the office of the Company at Campbell, Mo., he asked for the secretary, ana 
stated he wanted to speak to the one in authority who was running the businesss. 
A lady was called from the back of the office who came and looked over some papers 
on the desk, and said they could not make settlement, as the secretary was then in 
St. Louis. They did not say anything at that time about the policy being forfeited. 
On October 30, 1918, the Company wrote a letter to Cox, which stated: 

“Your note for premium dated October 2, 1918, on policy No. 6262, for $32.80, 
will be due November 1, 1918. Unless said note is paid to the Association on or 
before said date said policy will be forfeited, canceled, and of no effect except as 
provided herein. You will find the above note at the home office of the association. 
We trust you will give the matter your prompt attention.” 

Up to the time of giving the above notice, the fact of Cox’s death was unknown 
to the Company. Two or three weeks before his death, Cox had requested the Bank 
of Rector to write to the Company in regard to the payment of the premium on his 
policy. In four or five days the bank had a reply. 

On February 17, 1919, the father of the assured wrote to the Company in regard 
to the claim caused by the death of his son, and stated that he hoped to hear from 
the Company soon. The Company, through its assistant secretary, replied to this 
letter February 18, 1919, stating thhat the secretary of the Company was absent, and 
that the letter would be brought to his attention when he returned. The father of 
the assured also had a talk with a man by the name of Bray, who said that they 
had talked the matter over, and could settle the claim at 30 cents on the dollar, and 
that the Company would settle if appellee would take that. Witness didn’t know who 
Bray was or what authority he had, but he represented to witness that he was in the 
Insurance Company’s office back of the bank, and had been down about Greenway 
settling claims. 

The appellee testified that she, in company with her then husband, went to Camp- 
bell about the 28th of February, 1919, to talk to the Company about the insurance of 
her former husband. They talked to Mr. Morgan and Mr. Bray. They did not, at 
that time, say anything about a forfeiture, but said they would settle for 
$300. Witness offered to compromise with them for $500 and Morgan said they would 
pay it if witness would take out insurance in the new company, and no one sug- 
gested that they did not owe witness anything on the policy, or that it was forfeited. 
Witness believed the policy was worth 100 cents on the dollar, but was offering 
to settle for $500 because she did not want a suit. The note which they owed was 
not due. 

Bray testified that he was superintendent of agencies for the appellant Company 
in December, 1918. Morgan was the secretary and general manager. Bray settled 
some claims such as were handed him by the board of directors. The claim in con- 
troversy was not handed witness by the board. The note given to the Company for 
the first premium was never paid. 

Bertha D. Morgan testified that, during the year 1918, she was employed by the 
Company in the capacity of assistant secretary and stenographer. She had charge of 
the records of the Company. William G. Morgan was secretary of the Company 
between October 2, 1918, and January 27, 1919. During that time witness conducted 
the correspondence of the Company. Mr. Morgan was absent from the office. She re- 
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ceived the letter from the appellee dated November 9, 1918, notifying the Company of 
the death of the assured, and requesting the blanks for making proof of death. At the 
time she received this letter she didn’t know that the note for the first premium had 
not been paid, because the same had been sent out for collection, and had not been 
returned to the office. She forwarded the blanks, at the request of the appellee, 
before the Company learned that this note had not been paid. The reason why the 
claim in controversy was not paid was because the note for the first premium was 
not paid at maturity, and, under the terms of the policy, the failure to pay this note 
rendered the policy void. The appellee, Mrs. Vaden, in company with her husband, 
made demand of the Company for payment of the claim to Mr. Morgan, and he 
declined paying the same, stating that the premium note was not paid at maturity, and 
that Cox had died eight days after the note was due, and, for that reason, the policy 
was void, and the Company not liable. The appellee offered to deduct the amount of 
the note from the face of the policy, and Mr. Morgan informed her this could not 
be done because the policy was already forfeited at the time of the death of Cox. 

The above are substantially the facts which the testimony adduced by the 
respective parties tended to prove. The Company, in its prayer for instruction No. 1, 
asked the court to direct a verdict in its favor, which prayer the court refused. 
In its prayers Nos. 2 and 3 the Company, in effect, asked the court to instruct the 
jury that if the note given for the first premium fell due, and remained unpaid at 
the date of the death of Cox, they would find for the Company. The court modified 
these prayers by adding thereto the words, “unless you further find that the payment 
of the note was extended, or forfeiture of the policy waived.” The appellant duly 
excepted to the ruling of the court in refusing prayers Nos. 2 and 3, and in giving 
them as modified. 

The Company prayed for instruction No. 4, as follows: 

“The defendant Company was not required to notify Mr. Ira L. Cox of the date 
when his note fell due, and if the defendant did notify him, or addressed notice to 
him which was received by some one else, after his death, and: after the maturity 
of said note, stating in said letter or notice that said note would be due November 1, 
1918, that would not revive the policy if the same had already been forfeited for the 
nonpayment of said note.” 

The court refused this prayer, and the Company duly excepted. 

On its own motion, the court defined the issues raised by the pleadings, and in- 
structed the jury to the effect that, under the terms of the policy, if the note given 
for the payment of the first premium remained due and unpaid at the time of the 
death of Cox, they would find in favor of the Company unless the time for the 
payment of the note was extended by the Company, or the forfeiture waived; that 
if the Company, after knowledge of the forfeiture, neglected to insist upon it, but, 
by its conduct, recognized and treated the policy as being in force, and induced the 
appellee to believe that the Company would not insist upon the forfeiture, and to 
incur expense and trouble by reason of such belief, then the Company waived the 
forfeiture if any, and the appellee was entitled to recover. 

The court defined waiver as the relinquishment by the Company of some known 
right, and told the jury that the burden was upon the appellee to prove that the 
premium note had been extended, and that the forfeiture of the policy for non- 
payment of premium had been waived. The court further instructed the jury that 
the testimony adduced, in regard to the compromise or settlement between the 
appellee and the Company, was not allowed for the purpose of showing liability on 
the part of the Company, but only in so far as it might shed light on the question 
of whether or not the Company waived its right to a forfeiture of the policy for 
nonpayment of the premium when due. The appellant duly excepted to the ruling 
of the court in giving the instructions on its own motion. The jury returned a ver- 
dict in favor of the appellee in the sum of $1,000, with interest from the date of the 
death of Cox. The court rendered judgment in favor of the appellee in the sum 
of $1,265 on the policy, and assessed a penalty of 12 per cent. thereon, and attorney’s 
fees for $250. From that judgment is this appeal. , 

[1] The undisputed testimony shows that the note given for the payment of the 
first premium, due October 20, 1918, was not paid. The policy which was the con- 
tract of insurance, under the express provisions thereof became null and void upon 
the nonpayment of the note when same was due. Citizens’ Life Ins. Co. v. Morris, 
104 Ark. 288, 148 S. W. 1019; Patterson v. Equitable Life Ass’n, 112 Ark. 171-179, 
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165 S. W. 454. The note for the first premium was due on or before the 20th of 
October, 1918, and unless the time for the payment of this note was extended by the 
Company, prior to the death of Cox, to a time beyond his death, then the policy was 
null and void after October 20, 1918, and was null and void on the 28th of October, 
1918, the date of Cox’s death. 

[2] In Patterson v. Equitable Life Ass’n, supra, we held that, after the death 
of the insured, the time for the waiver of the rights of the insurance company to 
declare a forfeiture had passed, except such waiver as might have been based upon 
knowledge of the death of the insured. Therefore the letter written by the Company 
to Cox on the 30th of October, 1918, to the effect that his premium note, dated 
October 2, 1918; would be due November 1, 1918, would not have the effect of ex- 
tending the time for the payment of the premium note. Unless the time for the 
payment of the premium note had been extended before this letter was written, and, 
some time before Cox’s death, October 28, 1918, had been extended to a period beyond 
his death, then the policy at the time of Cox’s death had become null and void, and 
the appellee would have no rights thereunder. If this letter were all the testimony 
in the record tending to prove that there had been an extension of time for the pay- 
ment of the note for the first premium to a time beyond the death of Cox, it would 
not be sufficient for that purpose, because it was written after the death of Cox, and 
therefore he knew nothing of it. But there is testimony in the record tending to prove 
that, two or three weeks before Cox’s death, he, through the Bank of Rector, had 
correspondence with the Company concerning the payment of the premium note on 
his policy. In four or five days the Company answered. While there is no positive 
testimony that the answer of the Company stated that it had extended his premium 
to November 1, 1918, yet this letter, when taken in connection with the letter of the 
Company, of October 30, 1918, stating that the note would be due November 1, 1918, 
tends to prove that the correspondence between Cox and the Company, through the 
Bank of Rector, had resulted in an agreement, on the part of the Company, to extend 
the time for the payment of the note for the first premium to November 1, 1918. 
At least the jury might have so found from this testimony. It made an issue which 
the court was justified in submitting to the jury as to whether or not the time for the 
payment of the first premium note had been extended, before the death of Cox, to 
November 1, 1918. It is not disputed that this correspondence, on the part of the 
Company, was by its secretary, or one having authority to speak for the Company. 
The testimony, therefore, was relevant. 

[3, 4] 2. The next question is, Was there any testimony to warrant the trial court 
in submitting to the jury the issue as to whether or not the Company waived the non- 
payment of the premium note due October 20, 1918, if the time for the payment of 
such note had not been extended? The Company, after the death of Cox, and at the 
request of the appellee, sent her blank forms for making proof of death. This was 
on November 9, 1918. The assistant secretary of the Company testified that she con- 
ducted the correspondence between the Company and the appellee; that Morgan, the 
secretary, was absent from the office at the time. At the time she received the letter 
calling for the blank proofs of death, and answered by sending the same, she did not 
know that the note for the first premium had not been paid. It had been sent out 
for collection, and had not been returned to the office. These blanks for making 
proof of death contained the recital that “the furnishing of blanks, on which to make 
proofs of any claim against the Company, shall not be an acknowledgment of any 
liability of said association.” Therefore the furnishing of these blanks, and the 
correspondence between the appellee and the Company, with reference thereto, if this 
were all, would not be any evidence whatever of a waiver of the forfeiture for the 
nonpayment of the premium. But this is not all the evidence on this issue. The 
brother of the appellee, who was present at the time of Cox’s death, stated that he 
attended to making the proof of death for his sister. He had the blanks filled out, 
and took them, in person, to the home office of the Company at Campbell, Mo., about 
two or three weeks after the death of Cox. He called for Morgan, secretary, and 
was informed that he was absent, and witness then stated that he desired to speak 
to the one in authority who was running the business, and-a lady came out and 
told the witness that they could not make a settlement, as Morgan was in St. Louis. 
Witness told the lady that he would leave the proofs, and, when Morgan returned, 
they could take it up and make settlement, and she replied, “All right.” Nothing 
was then said about the policy being forfeited. On December 31, 1918, about two 
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months after the death of Cox, the agency secretary of the Company wrote to one 
Weiderman, at Rector, saying, “I think Mr. Morgan will be down to see you in 
regard to the Ira L. Cox claim, when he returns from his trip.” In about three 
and a half months after the death of Cox, the father of Mrs. Cox wrote to the Com- 
pany a letter in which he said the Company had stated that it would be ready to 
pay all claims after the 10th of the month, and that he hoped to hear from the Com- 
pany soon. In answer to this letter, the assistant secretary of the Company, in 
acknowledging receipt of same, stated that the same had been placed on the desk of 
the secretary, Morgan, for his attention on his return to Campbell. The father of 
Mrs. Cox also had a talk with the superintendent of agencies of the Company who 
sometimes settled claims that were placed in his hands by the board of directors of 
the Company, and this agent stated that he had talked it all over, and the Company 
could not settle at the face value of the policy, but that they could settle at 30 cents 
on the dollar, and would do so if she would accept that. In this conversation nothing 
was said about the policy having lapsed. Appellee, then Mrs. Vaden, testified that, 
on the 28th of February, 1919, in company with her husband, she went to the home 
office at Campbell, Mo., to talk to the Company about her claim. She talked to the 
secretary and general manager, and also to the superintendent of agencies. No claim 
was made by the Company at that time the policy was forfeited, but, on the contrary, 
they said they would settle with her for $300. Witness offered to compromise with 
them for $500, and they stated they would pay it if witness would take out insurance 
in the new company. 

It occurs to us that the above affords substantial testimony to carry to the jury 
the question of whether the Company, after having knowledge that the note for the 
first premium had not been paid, at the time of the death of Cox, did not, by its 
affirmative conduct for several months thereafter, induce the appellee to believe that 
it would not insist on a forfeiture because of such nonpayment, and thereby cause her 
unnecessary expense, and put her to unnecessary trouble, while acting under the 
belief that the Company intended to settle her claim. Unless the time for the pay- 
ment of the premium note had been extended, the Company, after it ascertained 
that this premium note had not been paid before the death of Cox, knew that the 
policy had, by the nonpayment of such premium note, been, ipso facto, forfeited. 
Having such knowledge, unquestionably, if it had so advised the appellee, she and 
those acting for her would not have taken the time, and incurred the expense, and 
undergone the trouble of corresponding, and making trips to Campbell, in order to 
have the claim adjusted and paid by the Company. A simple word passed to the 
appellee and those representing her to the effect that the policy was forfeited, that the 
Company was not liable, and would not pay, would have settled the matter, and ex- 
cluded any belief, on the part of the appellee, that the Company intended to settle 
with her. Instead of this, the Company, by its conduct—at least the jury might have 
so found—held out hope to her that the policy would be paid, and, in the belief that 
it would be paid, she put herself to the expense arid trouble of doing things she 
thought would be necessary to effect the payment of her claim. The jury might have 
found that the Company, in arousing these false hopes, had waived a forfeiture, under 
the doctrine announced by this court in numerous cases. 

[5] It will be remembered that the court excluded from the consideration of the 
jury the testimony in regard to the settlement or compromise, as indicating financial 
liability on the part of the Company, but ruled that such testimony might be considered 
in so far only as it indicated a course of conduct on the part of the Company tend- 
ing to prove that it had not declared, and insisted on a forfeiture, by reason of the 
nonpayment of the premium note. The testimony was relevant to the issue of whether 
or not there had been a waiver of forfeiture. If the offer of compromise, or part 
settlement, had been coupled with a denial of liability, the case would have been 
different. 

In 25 Cyc. p. 872, it is said: 

“If, with notice of facts entitling it to avoid the policy, the Company enters into 
negotiations for a settlement, or requires the furnishing of proof of death at some 
trouble and expense, it is estopped from insisting on a forfeiture.” 

See, also, 14 R. C. L. 1195, § 373. 

The doctrine is firmly established by the highest courts in this country, and 
approved by us in numerous cases, that “forfeitures are not favored in the law,” and 
that “courts are always prompt to seize hold of any circumstances that indicate an 
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election to waive a forfeiture, or an agreement to do so, on which the party has 
relied and acted. Any agreement, declaration, or course of action, on the part of an 
insurance company, which leads a party insured honestly to believe that, by conform- 
ing thereto, a forfeiture of his policy will not be incurred, followed by due con- 
formity on his part, will, and ought to estop the Company from insisting upon the 
forfeiture, though it might be claimed under the express letter of the contract.” In- 
surance Co. v. Eggleston, 96 U. S. 577, 24 L. Ed. 841, quoted by us in Insurance 
Co. v. Gibson, 53 Ark. 494, 14 S. W. 672; Accident Association v. Greene, 132 Ark. 
548, 201 S. W. 799. 

[6] As is said in 14 R. C. L. 1181, § 357: 

“Waiver of a forfeiture, though in the nature of an estoppel, may be created by 
acts, conduct, or declarations insufficient to create a technical estoppel, and the courts, 
not favoring forfeitures, are inclined to grasp any circumstances which indicate an 
election to waive a forfeiture.” 

Our conclusion, therefore, is that the court did not err:in refusing appellant’s 
prayer for a peremptory instruction, and in submitting the issues to the jury. The 
court also correctly declared the law applicable to these issues. The judgment is 
correct, and it is affirmed. 

McCuttocu, C. J. (dissenting). It is entirely a matter of speculation, and with- 
out substantial support in the proof, that the company ever wrote a letter to the in- 
sured extending the date of payment of the note to November 1, 1918. When the 
notice was sent out on October 30, it was after the death of the insured, the company 
not being advised of that fact, and it is without probative force, and has no place 
in this case. It does not tend to establish the fact that there had been an agreement 
for an extension of the note, nor is there, according to my view, any ground for 
holding that the company waived the forfeiture after the death of the insured by 
entering into negotiations with appellee. There was nothing in the world done by the 
agents of the company to induce appellee to change her course of conduct, or to incur 
expense, other than the mere fact that they permitted her to carry on negotiations 
in an effort to secure payment of the policy. The blanks sent out for proofs of death 
contained an express notice that no liability was recognized. 

The company denied liability under the policy, and all that was offered in settle- 
ment was by way of compromise. It is very well settled by decisions of this court, 
and it is an elemental principle of the law of evidence, that evidence of an offer to 
compromise is not competent in the trial of an issue concerning the liability for the 
matter sought to be compromised. The court erred in admitting the testimony as to 
compromise for any purpose. The trial court ruled that the testimony concerning the 
proposed compromise was not competent “as indicating financial liability on the part of 
the company,” but that the testimony could be considered as indicating a course of con- 
duct on the part of the company tending to prove that it had waived the forfeiture. 
The effect of this ruling was to tell the jury that the testimony was not competent 
as directly establishing liability, but it might be considered indirectly for the pur- 
pose of establishing liability in showing a course of conduct on the part of the com- 
pany which rendered it liable under the policy. It seems to me to be a very novel 
proposition, to say the least of it, to declare the law to be that testimony concerning 
a proposed compromise is not admissible as direct evidence of liability, but that it 
may be received as indirect evidence, as tending to establish a waiver of forfeiture. 
The evidence was not admissible at all, for, if received at all, it was necessarily con- 
sidered for the purpose of establishing liability; i. e., a waiver of the defense of 
forfeiture. 

Mr. Justice SmitTH concurs in this dissent. 


DE FORD v. NEW YORK LIFE INS. CO. (two casss).. (Nos. 10597, 10609.) 
(Supreme Court of Colorado. March 3, 1924. Rehearing Denied April 7, 1924.) 
254 Pacific Reporter 1049. 


1, INSURANCE—CAUSE OF ACTION IN TORT BASED ON DELAY OF 
INSURER TO ISSUE POLICY VESTED IN DECEASED’S LEGAL REP- 
RESENTATIVES. 

Right of action in tort against an insurance company, based on its failure to 
discharge its duty to deceased, to issue and mail a policy on his life within a reason- 
able time after application made, vested in the legal representative of deceased, so 
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that in an action by the beneficiary trial court properly sustained a demurrer to 

the complaint. 

(For other cases see Insurance, Dec. Dig §130 [1].) 

2. INSURANCE—INSURER’S NEGLECT TO ACT PROMPTLY IN CON- 
SIDERING DECEASED’S APPLICATION AND IN DELIVERING POLI- 
CY HELD TO GIVE CAUSE OF ACTION. 

An action is maintainable by an administrator for damages based upon defen- 
dant insurer’s neglect to act promptly in considering deceased’s application for insur- 
ance and in the issue and delivery of the policy, for which insurance defendant had 
been paid from the time of application therefor which delay resulted in the policy 
being mailed after insured’s death. 

(For other cases see Insurance, Dec. Dig $130 [4].) 

3. INSURANCE—WHETHER INSURER’S DELAY IN CONSIDERING AP- 
PLICATION AND IN MAILING POLICY WAS REASONABLE HELD 
FOR JURY. 

Where insurance was paid for from the time of application therefor, and 
a period of 10 days elapsed between the taking of the application and its approval 
and the issue of the policy, and a further delay of 9 or 10 days in the mailing of 
such policy, during which insured died, whether such delay was reasonable held 
for the jury. 

(For other cases see Insurance, Dec. Dig §130 [4].) 

4. INSURANCE—INSURER MUST ACT UPON APPLICATION WITHIN 
REASONABLE TIME, WHERE PREMIUM IT RECEIVES APPLIES 
FROM DATE OF APPLICATION. 

When an insurance company has received the first premium, which is to apply 
from the date of the application for insurance, fair dealing requires that the com- 
pany act upon the application within a reasonable time. 

(For other cases see Insurance, Dec. Dig §130 [4].) 

Department 2. 

Error to District Court, Weld County; Neil F. Graham, Judge. 

Two actions, one by Agnes De Ford, individually, and the other by C. H. De 
Ford, as administrator of the estate of L. D. Hale De Ford, against the New York 
Life Insurance Company. Judgment for defendant, and each plaintiff brings error. 
Judgment against first-named plaintiff affirmed, and as to second-named plaintiff 
reversed. 

William R. Kelly and Worth Allen, both of Greely, for plaintiffs in error. 

William A. Jackson, of Denver (Louis H. Cooke, of New York City, of 
counsel), for defendant in error. 

Te.ter, C. J. [1] Plaintiff in error was plaintiff below, suing as the adminis- 
trator of the estate of his deceased son for damages, alleged to have resulted from 
delay on the part of the defendant in error in the issuing and mailing of a policy 
on the son’s life. 

A suit by the mother, the beneficiary in the policy, was brought at the same time 
for the sum named in the policy. Demurrers to the complaints in both actions were 
sustained, and the cases are now here for review. This action being in tort for 
negligence on the part of the defendant, and not upon the policy, the basis of the 
action is that of failing to discharge a duty owing to the deceased. Such being the 
case, the right of action vested in the legal representative of deceased. Duffie v. 
Banker’s Life Ass’n, 160 Iowa, 19, 139 N. W. 1087, 46 L. R. A. (N.S.) 25. It 
follows that the demurrer to the complaint by the mother was properly sustained, and 
the judgment in that case will be affirmed. 

[2] The complaint in this cause alleges that an application was made by the 
insured, on the 11th of December, 1918, for a policy in the sum of $1,000, such ap- 
plication being accompanied by the applicant’s promissory note for the amount of the 
semiannual premium, which was accepted as payment, and cash payment waived; 
that the application was approved at the home office of defendant on December 21, 
i918, and a policy in the sum named was then executed and issued by the defendant; 
that defendant failed to use due diligence in acting upon said application, and 
negligently failed to mail the policy until December 30th or 31st, at which time it 
was mailed to the Denver office of the defendant; that the applicant became sick on 
the 23d of December, and died on the 26th of the month. 

It is alleged further that under the policy the company was being paid for in- 
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surance from the time of the application, though it did not become effective unil 
the policy had been “delivered to and received by the applicant during his lifetime 
and in good health,” because of which conditions the company owed a duty to the 
applicant to use reasonable care and diligence in passing upon the application and 
in the execution and delivery of the policy. 

Damage is claimed in the sum named in the policy. Counsel on both sides have 
discussed at some length the question whether or not an insurance company is 
affected with a public interest, so as to make it owe legal duties, not originating in 
contract. 

In the case of Duffie v. Bankers’ Life Ass’n, supra, it is held that an insurance 
company is affected with a public interest, and that, having solicited the business, 
and an application having been made, it is bound to furnish the insurance, or decline 
so to do, within a reasonable time, or suffer the consequences from its neglect. Other 
cases are to the same effect. See 14 R. C. L. p. 857. 

[3] Aside from this, however, the action is maintainable upon the theory of 
the complaint, that, inasmuch as the applicant was paying for insurance from the 
date of the application, the defendant was under a duty to act promptly upon the 
application, and, having executed the policy, it was bound to deliver it within a 
reasonable time. Such would appear to be the implication from the transaction 
between the parties. 

It must not be overlooked that plaintiff charged the defendant with a breach 
of duty in failing to act promptly on the application, as well as in the delivery of the 
policy. A period of 10 days elapsed from the taking of the application to its ap- 
proval and the issue of the policy, and there was a further delay of 9 to 10 days in 
the mailing of it. Whether under the facts alleged—payment of the premium with 
no protection until the policy was delivered—such delay of 20 days was reasonable 
was for the jury to determine. It cannot be said that the defendant could not, with 
prompt action, have put the policy in the hands of the applicant within the 12 days 
between the date of the application and the beginning of applicant’s sickness; and 
hence the complaint stated a cause of action. 

[4] Cases are cited to the effect that an insurance company is not required to 
insure all applicants who may be eligible to insurance, and that it is not, therefore, 
under a duty to act promptly in considering applications. 

This case, however, presents a different question. When a company has re- 
ceived the first premium, and it is to apply from the date of the application, fair 
dealing requires that the company act upon the application, within a reasonable time. 
Otherwise it would be permitted to hold the applicant’s money, with no return, for 
such time as it saw fit; a condition which cannot be supposed to have been intended 
by the parties. 

The cause of action being for damages resulting from defendant’s neglect to 
act promptly in considering the application, and in the issue and delivery of the 
policy, there is no occasion for considering whether or not the policy was delivered 
as required by the contract, of which question the briefs contain an entended discus- 
sion. 

The complaint states a cause of action, and the sustaining of the demurrer 
was error. The judgment is accordingly reversed. 

Burke, J. (sitting for DENNISON, J.), and WHiITForD, J., concur. 


PUCKETT v. METROPOLITAN LIFE INS. CO. (No. 15162.) 
(Court of Appeals of Georgia, Division No. 2, April 25, 1924.) 
122 Southeastern Reporter 791. 
(Syllabus by the Court.) 
INSURANCE—KNOWLEDGE OF INSURER’S AGENT HELD NOT IMPU- 
at TO INSURER IN VIEW OF APPLICATION FOR LIFE 
as 
Where a signed application for a policy of life insurance stipulates that “only 
the officers at the home office of the company in the city of New York have authority 
to determine whether or not a policy shall issue,” and that “no statements, promises, 
or information made or given by or to the person soliciting or taking” the applica- 
tion, or by or to any other person, should be binding on the company or in any 
manner affect its rights, unless reduced to writing and presented to the officers of 
the company at the home office, and where it was further declared and agreed in 
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the application that the statements and answers made therein and the statements and 
answers to the medical examiner were correct and true, and should form the basis 
of the contract of insurance, if entered into, and the policy was subsequently issued 
in consideration thereof, the knowledge of the insurer’s agent, who had authority 
only to solicit and write the application and to collect the premiums and sign the 
company’s receipt therefor, and thereupon to make manual delivery of the policy, 
was not imputable to the insurer. 

(a) It follows that the court did not in this case err in rejecting evidence offered 
by the plaintiff, to the effect that such agent, at the time of the application had 
knowledge of the truth as to which the applicant made false and material misrep- 
resentations in the application, the purpose of the evidence being to estop the insurer 
from defending the action upon the ground of such misrepresentations. 

(b) The evidence demanded a finding in favor of such defense, and the court 
did not err in directing a verdict accordingly, nor in thereafter overruling the 
plaintiff’s motion for a new trial. 

(For other cases see Insurance, Dec. Dig §378 [3].) 

Error from City Court of Atlanta; H. M. Reid, Judge. 

Action by Essie Puckett against the Metropolitan Life Insurance Company. 
Judgment for defendant, and plaintiff brings error. Affirmed. 

This was an action upon a life insurance policy. The signed application there- 
for contained the following stipulations: 

“It is agreed that inasmuch as only the officers at the home office of the com- 
pany in the city of New York have authority to determine whether or not a policy 
shall issue upon this application, and as they act on the written statements, answers 
and agreements herein made, no statements, promises or information made or given 
by or to the person soliciting or taking this application for a policy, or by or to 
any other person shall be binding on the company or in any manner affect its rights, 
unless such statements, promises or information be reduced to writing and presented 
to the officers of the company at the home office. And it is further declared and 
agreed that the foregoing statements and answers and also the statements and 
answers to the medical examiner, are correct and wholly true, and that they shall 
form the basis of the contract of insurance if one be issued. It is further agreed 
that the company shall incur no liability under this application until it has been re- 
ceived, approved, and the policy issued and delivered and the full first premium 
stipulated in the policy has actually been paid to and accepted by the company dur- 
ing the lifetime of the life proposed. I hereby declare that this application * * * 
for an insurance on my life was signed by me, and that I renew and confirm my 
agreements therein as to the answers given to the medical examiner, and I hereby 
declare that said answers are correctly recorded hereon.” 

The policy subsequently issued as applied for recited that it was issued in con- 
sideration of the payment of the annual premiums and also in consideration of the 
application, a copy of which was attached to and made a part of the policy, and 
contained a further stipulation as follows: 

“No agent is authorized to waive forfeiture or to make, modify or discharge 
contracts, or to extend the time for paying a premium.” 

Upon the back of the policy was a printed form of receipt which, when filled 
out and signed by the soliciting agent, who collected the first premium and delivered 
the policy, was as follows: 

“This receipt is not binding until the premium stipulated herein has actually 
been paid in cash, nor until countersigned by an authorized representative of the 
company. If a check or draft is given in payment or part payment this receipt 
shall be void and of no effect if said check or draft is not paid on presentation. This 
policy shall not take effect unless or until the full premium has been paid. 


“Metropolitan Life Insurance Company acknowledge the receipt of $28.90, the 
first——premium under this policy. 
“Jas. S. Roberts, Secretary. 
“Countersigned Sept. 17, 1920. 
“A. R. Wright, Supt. 
“TSignature] J. M. E., Agt. 
“Payments are invalid unless made in exchange for an official home office re- 
ceipt signed by an executive officer (president, vice president, secretary, or actuary) 
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of the company and properly countersigned. The company’s agents have no author- 
ity to waive forfeiture, alter or amend the contract, to accept premiums in arrears 
or to extend due date of such premiums.” 


The evidence showed that the company’s agent, J. M. Ellis, had authority to 
solicit and write applications, to collect premiums and issue receipts therefor as 
above, and to deliver policies; and that A. R. Wright was “manager” of the 
company. ; 

Neufville & Neufviile, of Atlanta, and Anderson & Roberts, of Marietta, for 
plaintiff in error. 


Smith, Hammond & Smith, of Atlanta, for defendant in error. 


BELL, J. (after stating the facts as above). In view of the stipulations of the 
application and the recitals of the policy, the knowledge of the insurer’s agent, who 
had no other authority than to solicit and write the application, to collect the pre- 
mium and sign the company’s receipt therefor, and thereupon to make manual 
delivery of the policy, was not imputable to the insurer, although, according to the 
stipulation in the policy and the receipt, the policy did not become effective until 
the premium was paid. This conclusion is not altered by the fact that the agent, 
in signing the receipt, attached the name of a superintendent or manager of the 
insurer, as per the agent. The case is controlled in principle by the decision of the 
Supreme Court in New York Life Insurance Co. v. Patten, 151 Ga. 185, 106 S. E. 
183. While it is true that in that case the agent’s authority was restricted to solicit- 
ing the application and making only a “manual delivery of the policy,” the fact 
that the agent in the present case had the additional power to collect the first 
premium and to sign the receipt therefor as the company’s “authorized agent” for 
that purpose, making the policy effective, does not render the principle of that 
case inapplicable. The agent in this case still did not come within the class of 
those stipulated in the application to be the only ones having authority to determine 
whether or not the policy should issue. He in no sense acted for the company 
in making the contract, as is generally true in case of fire insurance agents. He 
exercised no discretionary authority as to whether the contract would be entered 
into, but his acts were purely ministerial. For this reason, if not for the further 
reason that the limitations upon the power of the agent in the two cases are different, 
this case does not fall within the rule laid down in Johnson v. 4£tna Insurance Co., 
123 Ga. 404 (2), 51 S. E. 339, 107 Am. St. Rep. 92, in which (see, also, Supreme 
Lodge Knights of Pythias v. Few, 138 Ga. 778 [1], 76 S. E. 91) the limitations 
upon the agent’s authority was construed to refer to his power to make waivers 
subsequently to the issuance of the policy. Certain prior decisions by this court 
appear to have been superseded by the ruling of the Supreme Court in New York 
Life Insurance Co. v. Patten, supra, in which a question was propounded to the 
Supreme Court, probably for the purpose of determining the correctness of such 
prior decisions. 

The evidence was undisputed that the applicant was suffering from tuberculosis 
at the time of his application, and had recently had hemorrhages, for which he 
was treated by a physician; also that not long before the application he had been 
under the care of another doctor in a hospital. Nevertheless he represented in 
his application that he had had no such symptom or treatment, and that he had 
never had any ailment requiring the services of a physician except an ingrowing 
toenail. He died from tuberculosis not long after the policy was issued. 


The beneficiary in seeking to enforce the policy sought to estop the company 
from defending, as it did, upon the ground of false and material representations, 
by proof that the truth was made known to the insurer’s agent at the time of and 
before the application. The court rejected the proffered evidence and thereupon 
directed a verdict in favor of the insurer. The motion of the plaintiff for a new 
trial was thereafter overruled, and she excepted. 


There was no error in any of the court’s rulings. Wilkins v. National Life & 
Accident Ins. Co., 23 Ga. App. 191 (3), 97 S. E. 879; Metropolitan Life Ins. Co. 
vy. Shaw, 30 Ga. App. 97, 117 S. E. 106, and cases cited. 


Judgment affirmed. 
Jenkins, P. J., and Stephens, J., concur. 
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MODERN WOODMEN OF AMERICA v. SHEILDS. 


(Court of Appeals of Kentucky. March 4, 1924. Rehearing Denied, with 
Modifications, June 3, 1924.) 


3. INSURANCE—FALSE REPRESENTATIONS WHICH PREVENT RE- 
COVERY BY BENEFICIARY. 


Representations in application for life insurance which will defeat a recovery 
upon the policy or certificate must be false and material, but recovery may not 
be had because the false representation was innocently made without knowl- 
edge of its falsity. 

(For other cases, see Insurance, Dec. Dig. §§ 256[2], 723[2].) 


6. INSURANCE—INSTRUCTION WHICH COURT SHOULD GIVE AS TO 
FALSE REPRESENTATIONS IN APPLICATION FOR INSURANCE. 


In action on benefit certificate, where defense was false, representations in 
applications for membership, and reinstatement, court should have instructed the 
jury to find for the beneficiary, unless it believed that answers made by the 
insured were all or any one or more of them substantially untrue, and that the 
society acting reasonably in accordance with practice would not have accepted the 
application and issued the certificate if the substantial truths had been stated, in 
which case the jury should find verdict for defendant, even though false answers 
were not made with knowledge of their falsity or with intention to mislead or 
deceive. 

(For other cases, see Insurance, Dec. Dig. § 826[1].) 

Appeal from Circuit Court, Butler County. 

Action by George R. Sheilds against the Modern Woodmen of America. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded for new trial. 

FE. Warren, of Mayfield; Truman Plantz, of Warsaw, IIl., and G. V. 
Willis, of Morgantown, for appellant. 

Martin & Cherry, of Bowling Green, for appellee. 

Sampson, C. J. The appellant, Modern Woodmen of America, is a fraternal 
beneficial society issuing certificates of life insurance. In September, 1919, Kern 
T. Sheilds made application to the society for membership and a $2,000 benefit 
certificate. On March 1, 1920, his application was accepted, and certificate of 
insurance for $2,000 issued and delivered to him, he having been accepted and 
adopted as a member of the society. From that time on until August 1, 1920, 
Sheilds paid his dues and assessments as required by the by-laws. He made no 
payment in the month of August, and therefore became in default, and was 
suspended. By the terms of the contract he had 60 days in which to reinstate 
himself; the provision reading: 

“It is agreed that, if the member holding said benefit certificate shall be in 
suspension less than 60 days for non-payment of assessments, dues or fines, and 
shall desire to reinstate by tendering and paying delinquent assessments, dues, 
or fines, said member by such tender warrants that he is in good health at the 
time of making such intender, and that, if in fact said member is not in good 
health at such time, the receiving of such assessments, dues, or fines shall not 
have the effect of reinstating such member, and said benefit certificate shall remain 
null and void, nor shall the receipt or retention of any assessments, dues, or fines 
from such member after any such suspension have the effect of reinstating him, or 
constitute a waiver of any of the by-laws of the society.” 

Section 5 of the conditions on which the certificate was issued reads: 

“If payments due from the said member are not paid to the clerk of the 
camp of which he is, or hereafter may be, a member, within the time prescribed 
in the by-laws of this society, as the same now exist, or hereafter may be modified, 
amended, added to, or enacted, then said benefit certificate shall be null and void, 
and shall so continue of no effect until payment shall be made, in accordance 
and compliance with the provisions of the by-laws of this society in force at 
the time such payment is made.” 

In order to reinstate a delinquent member he is required to sign an appli- 
cation warranting that he is at the time in good health. After filing his application, 
young Sheilds, then about 21 years of age, continued to make payments until 
some time in 1921, when he died of tuberculosis. His father, appellee, George 
R. Sheilds, was the beneficiary named in the policy. After presenting proof of 
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death, and demanding payment of the $2,000 due, as contended by him, by the 
terms of the benefit certificate, and after the society declined to pay the insurance, 
the beneficiary brought this action on the certificate to recover the principal sum 
and interest. The process issued upon the petition was not served upon the 
commissioner of insurance as provided by Section 68lcl7 of the statutes but 
was served upon the principal officer of the Modern Woodmen of America at the 
county seat of Butler County, the residence of Sheilds. The appellant society 
gave notice that it would move to quash the summons and the return thereon 
on a day certain fixed in the notice. When the day arrived, the society filed, 
first, a general demurrer to the petition, and then a motion to quash the summons 
and the return. Its general demurrer to the petition was overruled by the court, 
as was also its motion to quash the process and the return. Of these rulings the 
appellant now complains as reversible error. 

[1,2] Without going into this subject at length, it will be sufficient, we think, 
to say that the filing of the general demurrer by the defendant, now appellant, 
to the petition entered the appearance of the society to the action, and rendered 
the motion to quash wholly unimportant. Whatever rights it may have had to 
a quashal of the summons, and the return thereon before the filing of the de- 
murrer, were waived. It is a general rule that a defendant enters his appearance 
and waives his right to thereafter object to the jurisdiction of a court over his 
person by filing a general demurrer to the petition. McDowell v. C. & N. R. R. 
Co., 90 Ky. 346, 14 S. W. 338, 12 Ky. Law Rep. 331; Chaffin v. Fulkerson, 95 Ky. 
277, 24 S. W. 1066, 15 Ky. Law Rep. 635. But a motion to quash the return on 
the summons does not necessarily have this effect. C. & O. R. R. Co. v. Heath, 
87 Ky. 651, 9 S. W. 832, 10 Ky. Law Rep. 646. 

After the motion to quash and the general demurrer had been overruled by 
the court, the appellant filed answer, and moved for a continuance of the case. 
The motion was overruled, and the case set for the sixth day of the term, 
on which day it was tried before a jury. A verdict for the full amount of the 
policy being returned in favor of the beneficiary, upon which verdict a judgement 
was entered, the society prospecutes this appeal. Its three grounds of complaint 
are set forth in its brief as follows: 

(1) The court erred in overruling appellant’s motion to quash the summons 
and officers’ return thereon; 

(2) The court erred in overruling appellant’s motion for a continuance of the 
case ; 

(3) The court erred in refusing instructions to the jury requested by appel- 
lant and in giving instructions to the jury. , 

1. We have already considered the first ground, and found it without merit, 
and we shall add nothing further. ; 

2. As the second ground of complaint relates merely to the motion for ton- 
tinuance of the case at the term at which it was tried, it will be unnecessary to 
consider it, as the judgment must be reversed for other reasons, and this ground 
is not likely to occur again. ; : 

3. The instructions given by the court to the jury were erroneous in several 
particulars. Appellant offered instructions which in part embodied the law of 
the case, but were in other respects at variance with the settled rule of this 
jurisdiction. The defense to the suit on the benefit certificate was based on alleged 
false representations made by the deceased in his written application for mem- 
bership and certificate. In his application for membership in the society and for 
benefit certificate, the insured made certain representations concerning his health, 
and that of his family, which were assailed in the answer of the society as false 
and untrue. It is alleged in the answer that the insured died of tuberculosis, 
and that his mother died of the same disease some years before, and that his 
brother, a young man, had died in 1917 or 1918 of the same disease, and that 
several other members of his family had met a like fate; whereas, the insured 
had made answer to questions concerning his health and that of his family indi- 
cating that he was in good health at the time of his application, as well as at the 
time of his reinstatement in October, 1920, and that his mother died of fever, 
and his brother with the flu, all of which representations were alleged in the 
answer to be false, and known to be false by the insured at the time he made 
them, The averments of the answer presented a good defense. If, as alleged, 
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the insured was suffering from tuberculosis at the time he made application for 
membership in the society or at the time he was reinstated therein in October, 
1920, then the society is not liable on the benefit certificate, because the terms of 
the contract and the law of the land specifically exempts it. 

[3-5] In construing contracts similar to the one under consideration with 
respect to false representations concerning the health of the insured made in the 
application for insurance, we have held frequently that the representations which 
will defeat a recovery upon the policy or certificate must be false and material. 
If false but not material, a recovery may be had. We have never held, however, 
that the representations must be fraudulent; that is, willfully and knowingly made— 
wickedly false. If innocently false on the part of the insured, no recovery can 
be had upon the policy if the statement involved was material. We have further 
held that the ‘question of whether the representations were false and material 
was a fact submittable to a jury, if the evidence be conflicting. In such case 
the verdict determines the controversy, unless it be flagrantly against the weight 
of the evidence. In submitting such a question to the jury, the instructions should 
not contain the words “fraudulent” or “fraudulently” with respect to the repre- 
sentations; the question being whether the representations made were false, and, 
if false, whether material. Fraud does not enter into the question. Instructions 
which require the jury to believe the representations were fraudulently made 
puts too great a burden on the insurer. 

The court, in instructing the jury in the case at bar, told it in substance 
to find for the plaintiff the amount of the policy, with interest from October 15, 
1921, unless it believed from the evidence that at the time Sheilds signed the 
application for said certificate he was afflicted with tuberculosis, and fraudulently 
concealed from the society the fact that he was so afflicted, and falsely stated 
he did not have said disease for the purpose of inducing the society to issue and 
deliver said certificate, and further believe that had the society known that Sheilds 
was so afflicted it would not have issued said certificate, or unless it further be- 
lieved from the evidence that at the time the said Sheilds was reinstated in the 
society he was afflicted with the disease of tuberculosis, and fraudulently and 
falsely represented to the defendant at the time of his reinstatement that he did 
not have and was not afflicted with tuberculosis, and shall further believe that, 
if the society had known that he did have said disease, it would not have rein- 
stated him, in either of which cases it should find for the society. 

The words “fraudulently concealed” and “fraudulently” and “falsely” repre- 
sented should not have been employed in the instructions. 

[6] The court should have instructed the jury to find for the beneficiary named 
in the policy the principal sum with interest, unless it believed from the evidence 
that the answers made by the insured to the questions propounded in the applica- 
tion for insurance and for reinstatement, which questions and answers should be 
set out, were all or any one or more of them substantially untrue, and that the 
society, acting reasonably and naturally in accordance with the practice usual 
in life insurance companies under similar circumstances, would not have accepted 
said application and issued the certificate sued on in this case, if the substantial 
truths had been stated in said answer, in which event the jury will find a verdict 
for the defendant, even though it may believe that said untrue answers, or any 
of them, if any such there were, were not made with the knowledge of their 
falsity or with the intention to mislead or deceive the defendant society. New 
York Ins. Co. v. Long, 199 Ky. 133, 250 S. W. 812; Security Life Ins. Co. of 
America v. Blacks Adm’r, 190 Ky. 23, 226 S. W. 355; Standard Auto Insurance 
Association v. Henson, 201 Ky. 230, 256 S. W. 414. 

For the error in the instructions to which we have called attention, the judg- 
ment must be and is reversed, and the case remanded for new trial. 

Judgment reversed. 
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McALLISTER et at. v. SECURITY BEN. ASS’N er at. (No. 15014.) 
(Kansas City Court of Appeals. Missouri. May 5, 1924.) 
261 Southwestern Reporter, 343. 
1. INSURANCE—EVIDENCE HELD NOT TO SUPPORT FINDING OF 

LACK OF CAPACITY TO CHANGE BENEFICIARIES. 

Evidence held not to support a finding that insured, who died on August 4, 
1922, from locomotar ataxia, did not have sufficient mental Capacity to change 
beneficiaries in his certificate in a fraternal order in April or May, 1922. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

3. INSURANCE—NO MORE MENTAL CAPACITY REQUIRED TO 

CHANGE BENEFICIARIES THAN TO MAKE WILL, 

It requires no more mental capacity to change beneficiaries in a life policy 
than it does to make a will. 

(For other cases, see Insurance, Dec. Dig. § 780.) 

Appeal from Circuit Court, Linn County; J. E. Montgomery, Judge. 

“Not to be officially published.” 

Action by Irene McClelland McAllister and another against the Security Ben- 
efit Association, in which W. W. McClelland was interpleaded. From a judgment 
for plaintiffs, interpleader appeals. Reversed, and cause remanded, with directions 
to enter judgment for interpleader. 

J. West, of Brookfield, for appellant. 

C. B. Burns and Paul Van Osdol, both of Brookfield, for respondents. 

ArNoLD, J. This is an action between rival claimants to proceeds of a life 
insurance certificate carried on the life of one Z. T. McClelland, deceased, in the 
Security Benefit Association, a fraternal order of Topeka, Kan. 

The contesting claimants are plaintiffs Irene McClelland McAllister and Lois 
McClelland Gress, only children of the insured, claiming under a certificate issued 
June 22, 1914, in which said plaintiffs were named beneficiaries, and W. W. Mc- 
Clelland, brother of deceased, claiming under a certificate issued May 25, 1922, 
in which said W. W. McClelland was named as beneficiary, and which said cer- 
tificate was issued in lieu of the one in which plaintiffs were named. 

The suit was instituted against the Security Benefit Association upon the cer- 
tificate issued June 22, 1914. The defendant by answer admitted the issuance of a 
benefit certificate to deceased on June 12, 1894, in which the mother of the insured 
was named as beneficiary; that thereafter on December 6, 1902, that certificate 
was surrendered and another issued in lieu thereof, payable to Naomi McClelland, 
wife, and the two daughters who are the plaintiffs herein; that thereafter, on or 
about the 16th day of June, 1914, this last mentioned certificate was surrendered, 
and a new certificate issued to insured on June 22, 1914, changed as requested, 
and thereafter on or about the 13th day of May, 1922, the last named certificate 
was surrendered with an indorsement thereon requesting a new certificate, in which 
the brother of insured, the interpleader herein, was named as beneficiary, and said 
new certificate was duly issued. The insured died on August 4, 1922, and proofs 
of death were filed September 11, 1922. 

The answer further alleges that defendant, being aware of the rival claims, 
acknowledged liability, and asked to be permitted to pay the money due thereon into 
court. The court thereupon issued an order interpleading W. W. McClelland, and 
directed the money, amounting to $1,956.30, paid into court. Payment accordingly 
was made, and defendant, by order of the court, was discharged from further lia- 
bility on account of the death of the insured. W. W. McClelland thereupon filed 
an intervening petition, and defendant answered thereto, setting up the certificate 
in which he was named. as beneficiary. Plaintiffs filed a reply to defendant's 
answer, and the interpleader replied to plaintiffs’ answer, and in this state of the 
pleadings the cause went to trial to the court at the October, 1923, term of the 
circuit court of Linn County at Brookfield. The finding and judgment were for 
plaintiffs in the amount due on the benefit certificate. 

The evidence shows the insured was 65 years of age at the time of his death ; 
that he had been a railroad man, but since the year 1900 he had been afflicted with 
locomotor ataxia to such an extent that he was unable to do any railroad work, but 
that he had been able during several years to work as a shoe cobbler. In his 
early life the insured lived in the State of Virginia, but for many years thereafter 
he had lived in the town of Brookfield, Mo. In December, 1913, he went back 
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to his old home in Virginia, and lived there until his death. In 1916 his daughter, 
Mrs. Gress, went to Abingdon, Va., where her father was operating a shoe shop. 
The insured continued to operate said shoe shop until the month of October, 1918, 
when, owing to the progress of his disease, he was obliged to cease work. In the 
meantime Mrs. Gress lived with her father and cared for him until her marriage 
to Malcolm Gress in 1920, and thereafter until 1921, when the insured went to live 
with his brother, the interpleader herein. Mrs. Gress, with her husband, left Vir- 
ginia for Missouri in the fall of 1921, and thereafter there was no communication 
between her and her father. 

The record discloses that the insured wrote to his daughter, Irene, on October 
13, 1920, and again in March, 1922. These letters show that relations between 
insured and Irene were pleasant. In the letter of October 13, 1920, the insured 
stated, “My insurance is made out to you and Lois (Mrs. Gress) equal, and I 
want you to get it. Uncle Bob is paying the insurance every month.” As shown 
by the record, Robert, brother of the insured, testified that in June, 1921, the 
insured “talked to me about his benefit certificate at that time, and said he didn’t 
know who would take care of him during his last days, but whoever did he 
wanted them to have his certificate. He says, ‘It will be more expensive then, 
and they will need the certificate.’ ” 

In April or May, 1922, some 3 or 4 months prior to his death, the insured 
had the prior certificate canceled, and requested that a new one be issued in favor 
of his brother, W. W. McClelland, and wife. This request was acknowledged 
by insured before a notary public. On its receipt the benefit association advised 
insured that under the rules of the order his sister-in-law could not be accepted 
as a beneficiary, and that he could either erase the name of the wife of W. W. 
McClelland or a new blank would be sent to him for such correction. When the 
application again was received by the association, the name of Mrs. W. W. Mc- 
Clelland had been erased by drawing a pen through the name, and the application 
as thus amended was not acknowledged before a notary public, the prior jurat 
of the notary remaining thereon. The association thereupon issued the new cer- 
tificate in May, 1922, naming W. W. McClelland as beneficiary therein, thus 
waiving all objections to the certificate. 

It is urged by plaintiffs that, owing to the ravages of the disease, the insured 
had not mental capacity to direct the change embraced in the last certificate, and 
therefore that the change requested was not in fact his act. 

[1] It is agreed between the parties that the only point for our review is as 
to whether, under the evidence of record, it should be held that the insured was 
of sufficient mind and mental capacity to make the last change in beneficiaries 
in his benefit certificate. The trial court held with plaintiffs on this question, 
and rendered judgment accordingly. The interpleader appealed from that judg- 
ment, and charges the court committed error in so holding. This is the only 
error charged, except the formal one that the court erred in overruling inter- 
gots motion for a new trial, which, of course, is included in the first charge 
of error. 

[2] The parties agree that this is a suit in equity and not at law, and that 
this court, in its review, is not bound by the findings of the chancellor, but will 
review the evidence and direct such judgment as, in its opinion, should have 
been rendered by the trial court. As this is a plain statement of the rule and 
not disputed, citations are not necessary in support thereof. 

[3,4] Interpleader urges that it requires no more mental capacity to change 
beneficiaries in a life insurance policy or benefit certificate than it does to make 
a will, and this we accept as a correct statement of the rule. It is the rule in 
this state, as reflected in the opinions of the appellate courts, that the standard 
of mental capacity required to sustain a will is that the testator must have had 
sufficient mind and: understanding to comprehend the nature of the transaction 
in which he was engaged; the nature and extent of his property, and to whom 
he desired to give it, without the aid of any other person. There is another 
item entering into the valadity of wills, to wit, undue influence, but we do not 
understand that this point is urged herein. Brinkman v. Rueggesick, 71 Mo. 553; 
Gibony v. Foster, 230 Mo. 106, 130, 130 S. W. 314, and cases there cited. 

As is required of us, we have read the testimony of record, and it remains 
only for us to apply the law to the facts shown. Plaintiffs depend largely upon 
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the nature and effect of the ailment of the insured, i.e., locomotor ataxia, as a 
basis for the contention that he had not the mental capacity to change the 
beneficiary in the certificate. 

Locomotor ataxia, according to Webster’s dictionary, is “a disease of the 
nervous system characterized by sclerosis of the posterior columns of the spinal 
cord, and attended with peculiar disturbances of gait, difficulty in co-ordinating 
voluntary movements, loss of reflexes, and disorders of sensation, nutrition, and 
vision.” We may not therefore consider that mental incapacity is necessarily a 
result of locomotor ataxia, although it might be an influencing cause of mental 
disorder when, and only when, it is complicated with dementia from some other 
cause. But we fail to find in the record any evidence that insured was afflicted 
with dementia. 

The testimony upon which plaintiffs rely to prove mental incapacity consists 
of statements made on the witness stand by plaintiff Lois Gress and her husband, 
Malcolm Gress, and in the depositions of Dr. E. E. Epperson and Dr. J. H. Lucas. 
Irene McAllister, one of the plaintiffs, had not seen her father since 1913, and, 
aside from the identification of the two letters above referred to, her testimony 
is of no value on the point under consideration. The testimony of Mrs. Gress 
and her husband was to the effect that insured was cross, irritable, hard to please, 
and complaining, and that he was gradually growing more feeble-minded daily, 
up to the time he was taken to the home of his brother (interpleader herein) in 
October, 1921. This testimony must be accepted as expressing the opinion of the 
witnesses on this point. They state no circumstances or behavior of insured 
bs may not be reasonably explained as the result of irritability due to his 
sickness. 

Doctor Epperson, in his deposition, testified that he had known the insured 
for 10 years, and that he was the attending physician from November, 1921, 
until the death of the insured; that he called to see the patient about every 3 
weeks; and that at all times he found the mind of the insured was clear, except 
during the last 2 months of his life, at which period convulsions developed, after 
which he would be in a state of confusion mentally for a day or two. There 
is no proof that the last change in beneficiaries was made during one of these 
periods of temporary confusion. The doctor further testified that during the 
lucid intervals, which covered periods of 2 to 3 weeks, the insured was capable 
of transacting business and disposing of his property. 

Dr. J. H. Lucas, of Brookfield, Mo., who never saw the insured, was placed 
on the witness stand by plaintiffs, and the following hypothetical question was 
put to him: 

“Q. Doctor, assuming that Z. T. McClelland for 20 years was afflicted with 
locomotor ataxia, his legs were drawn, he was unable to walk, he continued un- 
able to walk, was unable to feed himself with his left hand, suffered intense 
pain, was given narcotics for these pains, and suffered convulsions in 1921 and 
1922, and died from the effects of locomotor ataxia in August, 1922, what would 
you say was the condition of his mind in May, 1922? A. It would be my opinion 
that his mind would be somewhat affected, be more or less, of quality and not of 
character.” 

Doctor Lucas further testified.that locomotor ataxia usually affects the entire 
system, “because the disease is systemic and not local trouble.” 

The testimony tends to show that insured became very weak physically, and 
was unable to care for himself for some years prior to his death, but there is 
mo proof, even by inference, that this physical weakness was accompanied by 
mental weakness. 

On behalf of the interpleader there was considerable testimony by physicains, 
neighbors, and acquaintances generally who came in contact with insured almost 
daily for some years prior to his death, to the effect that the mentality of insured 
was unimpaired to the last, except for periods of 2 or 3 days following the 
spasms that developed during the last two months of his illness. R. B. McClelland, 
of Brookfield, Mo., testified to the effect that in June, 1921, when he visited in 
Virginia the mind of the insured was clear. Of course, this testimony of R. B. 
McClelland is not conclusive, because it does not cover the period during which 
the last change in the insurance certificate as to beneficiary was made; but there 
is ample and positive evidence tending to prove mental capacity at that time. 
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This evidence, taken in connection with the testimony of this witness that in 
June, 1921, the insured had stated to him that he intended that whoever took 
care of him in his last days should have the certificate, because he realized it 
would be more expensive to take care of him then, strongly tends to show that 
at that time the insured entertained a rational view of the matter. And the 
change of beneficiaries which afterwards took place appears to have been an 
effort to carry out the ideas then expressed. 

True, the letter of insured in October, 1920, to his daughter Irene stated that 
his insurance was made out to plaintiffs, and he wanted them to have it; yet, 
at that time, the other plaintiff, Lois, was with him and caring for him. Later 
the situation changed, and he went to live with his brother, appellant herein, and 
his wife, who cared for him to the end. We see nothing irreconcilable in the 
statement made to Irene in the letter and the one made later to his brother Robert. 

Plaintiffs argue that the act of making a brother of insured the beneficiary, 
instead of his children, was an unreasonable one and unnatural. We cannot accept 
this argument as conclusive in the premises. While it is true that the natural 
object of a man’s bounty is his children, we think, under the circumstances pre- 
sented in this case, it was the reasonable and natural thing that insured should 
want to use his only assets in purchasing care and comfort in his last days, 
when so sorely afflicted. 

For the reasons stated above, we must hold that the court erred in entering 
judgment for plaintiffs in the light of the evidence of record. The judgment 
therefore is reversed, and the cause remanded, with directions to enter judgment 
for interpleader, appellant herein. It is so ordered. 

All concur. 


O’NEAL v. GRAND LODGE OF BROTHERHOOD OF RAILROAD 
TRAINMEN et ar. (No. 3353.) 
(Springfield Court of Appeals. Missouri. Feb. 27, 1924. Rehearing Denied 
April 8, 1924.) 
261 Southwestern Reporter, 128. 

1. INSURANCE—ASSOCIATION HELD OLD LINE COMPANY WITHOUT 
POWER TO FORFEIT POLICY FOR MISREPRESENTATION OF 
MATTER-NOT CONTRIBUTING TO INSURED’S DEATH. 

Foreign association doing insurance business among members without conform- 
ing to state insurance laws, and issuing policies payable by its constitution from 
fund established by members, held an old line company, within Rev. St. 1919, 
§ 6242, and hence without power to forfeit certificate, issued before passage of 
section 6429, to one over 45, contrary to its constitution, for misrepresentation of 
insured’s age, which did not contribute to his death. 

(For other cases, see Insurance, Dec. Dig. §§ 124, 290.) 

2. INSURANCE—MEMBERS OF ASSOCIATION ISSUING BENEFIT CER- 
TIFICATE HELD NOT PARTNERS INDIVIDUALLY RESPONSIBLE 
FOR ENTIRE LOSS. 

Grand Lodge of Brotherhood of Railroad Trainmen held not money- making 
organization, each member of which is personally responsible as partner for entire 
loss under benefit certificate issued by it. 

(For other cases, see Insurance, Dec. Dig. § 55.) 

Appeal from Circuit Court, Greene County; Guy D. Kirby, Judge. 

Suit by Margaret H. O’Neal, curator of the estate of Gladys L. Sturdevant, 
against the Grand Lodge of the Brotherhood of Railroad Trainmen, and others. 
Judgment for plaintiff, and defendants appeal. Affirmed as against Grand Lodge, 
and reversed as to other defendants. 

John T. Sturgis and Frank B. Williams, of Springfield, for appellants. 

G. G. Lydy, of Springfield, for respondent. 

FarrincTon, J. This is a suit brought upon a certificate of insurance issued 
by the defendant Grand Lodge of the Brotherhood of Railroad Trainmen. The 
amount agreed to be paid in case of the death of John C. Smithmier was $1,200. 
The plaintiff made the individuals Hall, Crain, Kerns, Banks, and McBride defend- 
ants on the theory that the association or organization was a partnership and that 
they were responsible and individually liable for the payment of the loss sustained 
- under this policy. A judgment was rendered by the trial court for the full amount 

of the policy with interest, from which all of the defendants appealed. 
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The trial court made the following finding of facts: 

“(1) That the Brotherhood of Railroad Trainmen is and was prior to the 
6th day of August, 1916, a labor organization, consisting of one Grand Lodge and 
a large number of subordinate lodges.” 

“(2) That one of said subordinate lodges was on said date and is located 
at Springfield, Mo., and was and is known as D. H. Nichols Lodge No. 167.” 

“(3) That the membership of said Grand Lodge and subordinate lodges is con- 
fined to persons of one hazardous occupation, to wit, railroad trainmen, engaged 
in the hazardous occupation of managing and operating railroad trains.” 

“(4) That said Grand Lodge and subordinate lodges are unincorporated, are 
without capital stock, and are organized and carried on not for profit, but solely 
for the mutual benefit of the beneficiaries of such members as may belong to the 
beneficiary class and as may hold beneficiary certificates issued by the Grand Lodge.” 

“(5) That said brotherhood has a lodge system and ritualistic form of work 
and representative government.” 

“(6) That the Grand Lodge is the supreme legislative and governing body, 
and that the brotherhood has adopted a constitution governing said Grand Lodge 
and governing all the members of the organization, and has adopted certain general 
rules which have to do with the relations between its members inter sese and 
between them and their employers, and has adopted a constitution governing said 
subordinate lodges; and that said constitutions and general rules and the beneficiary 
certificate, when issued, constitute the contract between the beneficiary member and 
the organization.” 

“(7) That in and by said constitutions the membership of the organization 
is divided into two classes, to wit, beneficiary members and non-beneficiary members.” 

“(8) That members under the age of 18 and over the age of 45 years, both 
inclusive, and members suffering from certain disabilities, constitute the non- 
beneficiary class, and that members above the age of 45 years are ineligible to 
membership in the beneficiary class, and that said constitutions provide that no 
person can become a beneficiary member who is above the age of 45 years on 
the day his application is presented to the lodge.” 

“(9) That on the 6th day of August, 1906, plaintiff’s decedent, John C. Smith- 
mier, made and submitted to the then Grand Secretary and Treasurer of the Grand 
Lodge, through the said subordinate lodge, his written application for beneficiary 
certificate, class B, upon the regular blanks supplied by the Grand Lodge for that 
purpose.” : 

“(10) That in his said application the said John C. Smithmier stated as follows: 
‘I, John C. Smithmier, hereby make application through iodge No. 167 for a bene- 
ficiary certificate, class B, $1,000, in the Brotherhood of Railroad Trainmen, and 
for that purpose make the following statements as the basis of the contract between 
said brotherhood and myself: (a) Postoffice address—Springfield. (b) Occupation 
—Railroad brakeman. (c) Married or single—Married. (d) Date of birth, Year— 
1864, Month—August, Day of Month—23. (e) Age—41, 11 months.’ And further 
stated in said application: ‘I, the undersigned applicant, hereby agree that all the 
foregoing statements and answers to questions, in forms A and B, I adopt as my 
own, admit to be material, warrant to be true, full and complete, and make the 
basis of the contract with said brotherhood, and, in the event any untrue or incom- 
plete statements or answers have been made, this contract shall be null and void. 
[Signed] John C. Smithmier.’” 

“(11) That the Grand Lodge officers, charged with the duty of passing upon 
said application, had no information as to the date of birth and age of said John 
C. Smithmier, other than the information contained in said application.” 

“(12) That said John C. Smithmier was, in fact, born on the 27th day of 
August, 1859, and was on the date of said application of the age of 46 years, 11 
months, and 9 days; and that none of the officers of the Grand Lodge were aware 
of this fact prior to the death of the said John C. Smithmier.” 

“(13) That the beneficiary certificate, herein sued on, numbered 36135, was 
issued by the Grand Lodge of the Brotherhood of Railroad Trainmen on the 14th 
day of September, 1906, upon the faith cf said application, and was accepted by 
plaintiff's decedent, John C. Smithmier, on the 17th day of September, 1906, and 
expressly provides: ‘This certificate is issued on the express conditions that said 
John C. Smithmier shall comply with the constitution, by-laws, rules and regula- 
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tions now in force or which may hereafter be adopted by the within named brother- 
hood, which as printed and published by the Grand Lodge of said Brotherhood are 
made a part hereof.’” 

“(14) That under the said beneficiary certificate and the constitution and by-laws 
of said brotherhood the said John C. Smithmier was on the 6th day of August, 
1906, ineligible to membership in the beneficiary class of said brotherhood.” 

“(15) That in said beneficiary certificate, as originally issued, Lillie L. Smith- 
mier, wife of said John C. Smithmier, was designated as beneficiary, and that after- 
wards, on the 13th day of June, 1916, the said John C. Smithmier revoked his 
direction as to payment of said certificate and directed that said payment, in event 
of his death, be made to Gladys L. Sturdevant, the plaintiff’s ward, and that said 
Grand Lodge, on the 13th day of July, 1916, by A. E. King, its Grand Secretary 
and Treasurer, transferred said certificate on the books of the Grand Lodge in 
accordance with said request and direction and returned the same to said John 
C. Smithmier.” 

“(16) That on the 16th day of September, 1916, at Springfield, Missouri, said 
John C. Smithmier met his death by means of a gunshot wound.” 

“(17) The court finds that the certificate sued on was issued on the 14th day 
of September, 1906, and that at that time the defendant was a foreign organization 
or company, with headquarters at the city of Cleveland, state of Ohio, operating 
under the laws of Ohio, and that at the said time had no license or authority to 
transact business in Missouri from the superintendent of insurance, and that defend- 
ant was not organized under the laws of the state of Missouri and never appointed 
the superintendent of insurance of the state of Missouri in writing to receive service 
of process.” 

The first 16 paragraphs above were made at the suggestion and request of the 
defendants, and the seventeenth at the court’s own motion, to which the defend- 
ants excepted. An additional fact which we may state is that the constitution 
of the Grand Lodge of the Brotherhood of Railroad Trainmen provides for a 
regular assessment on all its members and a fixed amount in monthly payments 
to those holding insurance certificates, creating what is termed a beneficiary fund, 
out of which fund death claims shall be paid. 

The appellants have practically abandoned two points made in the original 
brief, one going to the party plaintiff and the other that a suit in equity might 
be brought to cancel a policy obtained by fraud notwithstanding the death of the 
assured. The attorneys for appellants admit that the Supreme Court has ruled 
against them on these two points. 

The principal contention now being made is that under the constitution of the 
defendant it had no power to issue the benefit certificate to applicants over the age 
of 45; that the constitution limited the officers of the Grand Lodge, or anyone for 
it, and prohibited them from issuing a policy for one who had attained a greater 
age. The other point goes to the liability of individual defendants who were 
merely members of the order. 

It was admitted that defendant F. M. Hall is a delegate and member of the 
Grand Lodge and has been a member of the order for 28 years; that Paul Banks 
is secretary of the local lodge and has been a member of the order for 10 years; 
that J. P. Kerns is treasurer of the local lodge and has been a member of the 
order for 22 years; that J. H. Crain was financier of the local lodge at the time 
the policy was issued; that Charles H. McBride is a member of the local lodge, 
was treasurer, and has been a member for 20 years; and that Local D. H. Nichols 
Lodge, No. 167, is one of the subordinate lodges connected with the Brotherhood 
of Railroad Trainmen and under the jurisdiction of the Grand Lodge of the 
Brotherhood of Railroad Trainmen. It is shown that J. H. Crain’s signature was 
attached to the certificate merely as certifying the acceptance of the insurance cer- 
tificate by Smithmier. 

[1] In support of the contention made by appellants that the defendant, the 
Grand Lodge of the Brotherhood of Railroad Trainmen, had no power to issue 
a certificate to one over 45 years of age, the same being an ultra vires act and was 
a constitutional provision that could not be waived, are cited the following cases: 
Daffron v. Modern Woodmen, 190 Mo. App. 303, 176 S. W. 498; Lavin v. Grand 
Lodge A. O. U. W., 104 Mo. App. 1, 78 S. W. 325; Galvin v. Knights of Father 
Matthew, 169 Mo. App. loc. cit. 509, 155 S. W. 45; Wood v. Supreme Ruling, 
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212 Ill. 532, 72 N. E. 783; Steele v. Fraternal Tribunes, 215 Ill. 190, 74 N. E. 121, 
-06 Am. St. Rep. 160; Warren v. Grand Lodge Brotherhood of Railroad Trainmen, 
decided at the October Term, 1922, Illinois Court of Appeals (citation of book and 
page not available). 


We think the answer made by respondent to these cases, especially the Mis- 
souri authorities, is a good one, in that they are cases where the matter misrep- 
resented did contribute to the death of the insured, or cases where defendants 
had complied with our insurance laws and hence were entitled to the exemption 
given to fraternal and other associations or organizations from the requirements 
and provisions of our statutes relating to old line companies. 


Appellants contend, it being shown by the constitution that this organization 
is not permitted to issue a certificate to one over 45 years of age, that is, being 
a constitutional provision, is one that cannot be waived either by the Grand Officers 
or local officers, and the act of doing so was ultra vires and not binding on the 
membership. We have held this to be good law in the Daffron Case, heretofore 
cited, where the defendant was a fraternal beneficiary society having fully complied 
with the laws of the state relative to such associations. No case, however, has been 
cited by appellants in Missouri which would apply this doctrine to an .association, 
such as the defendant in this case, which has not complied with the laws that 
would entitle it to the exemptions from regulations and statutes governing old line 
companies. 


On the other hand, we find some authorities cited by the respondent, such as 
Murphy v. Brotherhood of Railroad Trainmen (Mo. App.), 199 S. W. 730, and 
Shadley v. Grand Lodge Brotherhood of Railroad Trainmen (Mo. App,), 254 S. W. 
363, holding this same defendant on a similar certificate as being governed by the 
provisions relative to old line life insurance. 

The case of Andrus v. Business Men’s Accident Ass’n of America, 283 Mo. 442, 
223 S. W. 70, 13 A. L. R. 779, seems to us precludes the appellant in its contention 
here. In that case a company organized under the chapter pertaining to insurance 
on the assessment plan issued a policy which the Supreme Court held was not an 
assessment policy. It is written in the constitution of that organization, by virtue 
of the statutes under which the association was organized, that it could not insure 
persons over the age of 60 years, and yet the Supreme Court held in that case 
that it would be liable on the policy issued, even though the appellant was over 
60 years of age, because the business it was doing in relation to that policy was 
not on the assessment plan; and the substance of that opinion is that the defendant 
company there, which was prohibited by the statutes of Missouri from insuring one 
over 60 years of age, would be held to the payment of a loss to one who was 
over 60 years when it had issued a policy not on the assessment plan. 

It has been held in a number of cases since the case of Williams v. St. Louis 
Life Insurance Co., 189 Mo. 70, 87 S. W. 499, that, unless the contract shows that 
the parties understood that the amount of money to pay the insurance promised was 
to be gathered, in whole or in part, by assessment upon holders of policies in the 
same class or category, the transaction would be held as old line insurance. See, 
also, Lee v. Missouri State Life Insurance Co. (Mo. App.), 238 S. W. 858. 

It was held in a dissenting opinion by Bradley, J., of this court, which opinion 
was adopted by the Supreme Court, in the case of Burgess vy. Pan-American Life 
Insurance Co., 230 S. W. 315, loc. cit. 321: 

“The effect of misrepresenting age, like the misrepresentation of any other 
fact, is governed absolutely by the statute, supra, and not by contract of the parties. 
The statute, supra, provides: ‘No misrepresentation made in obtaining or securing 
a policy of insurance on the life or lives of any person or persons, citizens of this 
state, shall be deemed material, or render the policy void, unless the matter mis- 
represented shall have actually contributed to the contingency or event on which 
the policy is to become due and payable and whether it so contributed in any 
case shall be a question for the jury.’ * * * 

“The non-forfeiture statute (section 6937, supra) controls, and defendant in 
the case at bar submitted to the jury the question as to whether insured’s excess 
age over that he represented contributed to his death, and that issue was deter- 
mined by the jury against defendant, and therefore settles that controversy. I do 
not think that the demurrer should have been sustained on any ground urged.” 
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See, also, Edwards v. American Patriots, 162 Mo. App. 231, 144 S. W. 1117; 
Kribs v. United Order of Foresters, 171 Mo. App. 87, 153 S. W. 571. 


It is held in Schmidt v. Supreme Court United Order of Foresters, 228 Mo. 675, 
129 S. W. 653, that a foreign fraternal beneficiary association cannot claim the 
benefit of exemption provided by the statutes of this state until such time as it 
places itself in a position to claim them. If it does, then the exempting statutes 
are read into the contract and become a part thereof, but until it does the general 
law must be read into each contract made with a citizen of this state. 


The certificate in this case was issued in 1906, long prior to the passage of 
section 6429, R. S. of 1919. The Schmidt Case holds further that if a general 
law once becomes a material constituent part of the contract it cannot be eliminated 
therefrom by any subsequent act of the company, or by any stipulation contrary 
thereto, placed in the contract by it and accepted by the citizen. 

It has been held in a number of cases, unnecessary to cite here, that it is the 
form of policy and not the nature of the company that determines the character 
of the insurance. In this case we have an association carrying on an insurance 
business among its members, having taken no steps to conform to any of the Mis- 
souri insurance laws. By its constitution these policies are paid out of a fund 
which is established by its members, and losses are not paid each time by an 
assessment for such loss. This, under the rulings cited, takes it clearly out of 
assessment companies and makes the policy old line. That being true, section 6242, 
R. S. of 1919, is applicable. The trial court having found that the misrepresenta- 
tion as to the age of the insured in no way contributed to the death, the law will 
not permit a forfeiture of the policy on such misrepresentation. 


[2] It is held in the case of Hammerstein v. Parsons, 38 Mo. App. 332, that, 
while the members of an unincorporated association are partners inter sese their 
rights against each other may be limited by contract, and the constitution and by-laws 
of the association constitute a contract between them. See, also, Willoughby v. 
Hildreth 182 Mo. App. 80, 167 S. W. 639; Meinhart v. Draper, 133 Mo. App. 
50, 112 S. W. 709. 

We think that the contention made by all the defendants except the Grand 
Lodge of the Brotherhood of Railroad Trainmen is good, and that is that this 
association is not a money-making organization and that the contract as between 
the parties does not contemplate that each member of the association is to be per- 
sonally responsible for an entire loss, but that the agreement between the parties 
is that the Grand Lodge will collect from the various members their dues and pay 
to the beneficiaries any loss sustained under a certificate which has been collected 
from the various members. 

In cases cited by respondent under this point we find that of Heath v. Goslin, 
80 Mo. 310, 50 Am. Rep. 505, where it is held that the members of a voluntary 
association of individuals, organized for educational purposes, which contracts for 
the services of a teacher, are personally liable for her wages, “in the absence of 
any agreement or understanding of the parties to the contrary.” (Italics.) 

The case of Phoenix Insurance Co. v. Burkett, 72 Mo. App. 1, is not applicable, 
because the defendant in this case is capable of making a-contract through its 
agents. 

7 [3] Respondent undertakes to overcome the point raised on the liability of the 
individual defendants by an admission which was made at the beginning of the 
trial, where it was admitted that— 

“The only controversy to be submitted to the court on the merits in this case 
is the question of the age of the insured, John C. Smithmier, and the possible 
further question as to power of the organization to issue the policy to him if his 
age was over 45 at the time his application for insurance was made.” 

Appellants haye brought other admissions and statements made in open court 
by the attorneys for both respondent and appellants, and the ruling on same by 
the trial court, which makes it clearly apparent that the admissions quoted did 
not contemplate an admission of liability against the individual defendants. 

We therefore rule that the judgment is affirmed in favor of respondent against 
the Grand Lodge of the Brotherhood of Railroad Trainmen, and is reversed as to 
all the other defendants. 

Cox, P. J., and Bradley, J., concur. 
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MAJOR vy. AZTNA LIFE INS. CO. (No. 17425.) 
(St. Louis Court of Appeals. Missouri. Jan. 8, 1924. Rehearing Denied 
April 7, 1924.) 
260 Southwestern Reporter, 758. 
2. INSURANCE—RECEIPT FOR NOTE NO PART OF CONTRACT. 

Under an Oklahoma statute providing that life policy and application should 
constitute entire contract, a receipt given to appellant for a note taken in lieu 
of money for the first premium, and due on the delivery of the policy, is inad- 
missible, and cannot be considered in action for refusal to deliver policy. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

4. INSURANCE—CONDITION IN APPLICATION FOR LIFE INSURANCE 

AS TO SIGNATURES BY EXECUTIVE OFFICERS CONSTRUED. 

A statement in application for life insurance, “I also acknowledge that all poli- 
cies and agreements made by A. Company are signed by one or more of its execu- 
tive officers, and that no agent or other person not an executive officer can grant 
insurance, or waive any condition of its policies, or make an agreement which shall 
be binding on the company,” means that, before the policy or any contract between 
the parties shall be valid and binding, the signature of one or more of the com- 
pany’s executive officers must be affixed thereto, and mere proof that application 
was approved, without proof of writing, was not enough to show binding contract. 

(For other cases, see Insurance, Dec. Dig. § 130[3].) 

Appeal from St. Louis Circuit Court; Benjamin J. Klene, Judge. 

“Not to be officially published.” 

Action by Florence E. Major against the A®tna Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. Affirmed. 

Marsalek & Stahlhuth, of St. Louis, for appellant. 

Jones, Hocker, Sullivan & Angert, of St. Louis, for respondent. 

Davis, C. This is an action, instituted in the city of St. Louis circuit court, 
to recover damages for breach of contract for refusal to deliver an insurance policy. 
Being forced to take an involuntary non-suit, after an unsuccessful motion to set 
it aside and for a new trial, plaintiff appeals. 

Plaintiff's evidence tends to show that on December 13, 1918, at Chicasha, Okl., 
T. B. Losey, defendant's soliciting agent, and O. F. Wilson, its general agent for 
the west half of Oklahoma, procured Mr. Major’s application for a life insurance 
policy in the defendant company. The amount of insurance applied for was $5,000, 
and Florence E. Major, the applicant’s wife, was named as beneficiary. The 
application was signed by the applicant, who gave Losey his note, payable on delivery 
of the policy, for $54.40, the amount of the first premium. The applicant was exam- 
ined by Dr. Cook, defendant’s examining physician, at Chickasha, who found him 
in sound health and recommended him as safely insurable. The soliciting agent 
and the general agent also made favorable reports, recommending that a policy 
be issued. These papers were then sent by the general agent to defendant’s home 
office at Hartford. On December 16, 1918, the applicant was taken ill with influenza. 
The facts regarding his condition were known’ to both the soliciting agent and 
Dr. Cook, the examining physician, who attended him in his illness. About Decem- 
ber 26 the applicant, still confined to his bed, requested his brother to call upon 
the soliciting agent for information regarding the application for insurance. The 
brother made several calls upon the soliciting agent for this purpose between De- 
cember 26 and 31, but until the last-named date the soliciting agent had no infor- 
mation regarding the application. On December 31 the soliciting agent called the 
general agent at Oklahoma City over long distance, inquiring about the matter. 
The brother was present as the telephone conversation took place. The evidence 
is to the effect that the general agent informed the soliciting agent over the tele- 
phone that Mr. Major’s application had been received and approved, and that the 
policy would be there in a day or two. The soliciting agent communicated this infor- 
mation to the applicant’s brother, who, acting for his brother, paid the soliciting 
agent $54.40 in payment of the note, which note the soliciting agent marked “Paid” 
and delivered to the brother. 

The evidence tended to show that the applicant died on January 1, 1919; that 
plaintiff demanded that defendant comply with its contract, but that defendant 
refused to do so. The evidence further tended to show that the soliciting agent 
had been in defendant’s service from April, 1918, to the time of the trial; that 
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during all this time it was the custom and practice of the company to communicate 
its decision with reference to a pending application through the general and soliciting 
agents to the applicant; that the company never communicated directly with the 
applicant. The Oklahoma statutes pleaded in the petition were admitted in evi- 
dence. The court received and admitted in evidence during the introduction of 
plaintiff’s testimony a receipt alleged to have been given to-.John E. Major by 
defendant at the time the application and promissory note were delivered to the 
soliciting agent. 

[1-3] I. The facts show that the application for insurance was solicited by 
defendant’s agents and signed by the applicant in the state of Oklahoma. This, 
then, is an Oklahoma contract. But, as we may not take judicial notice of the law 
of foreign jurisdictions, the common law must govern our determinations, except 
as it is modified by the statutes and decisions of Oklahoma, pleaded and admitted 
in evidence. Dibert v. D’Arcy, 248 Mo. loc. cit. 653, 154 S. W. 1116; Rashall v. 
Railroad, 249 Mo. 509, 155 S. W. 426; Schusterman v. Insurance Co. (Mo. App.), 
253 S. W. 85. The Oklahoma statute (Comp. St. 1921, § 6731), germane to the 
issues here involved, provides, in substance, that the policy and application shall 
constitute the entire contract between the parties. During the course of plaintiff’s 
evidence the court admitted in evidence Defendant’s Exhibit 1, which was a receipt 
given to the applicant for his note for $54.40, taken in lieu of money for the first 
premium and due upon the delivery of the policy. Among other things, the receipt, 
which defendant urges is admissible as showing a condition of the offer, provides: 

“It is hereby understood and agreed that insurance under said policy shall com- 
mence at the time it is issued, * * * and said company shall not be bound to any 
contract of insurance until a policy is issued.” 

The Oklahoma statute, referred to above, precludes a consideration of the receipt, 
for that it is not included within the policy or application. Again, since it was 
admitted, as defendant’s exhibit, during plaintiff’s case, we may not, in passing 
on the demurrer to the evidence, consider the receipt. Fisher v. Supreme Lodge, 
190 Mo. App. 606, 176 S. W. 269; Keeton v. Nat. Union, 178 Mo. App. 301, 165 
S. W. 1107; Troll v. Drayage Co., 254 Mo. 332, 162 S. W. 185; Munger v. Martin 
(Mo. Sup.), 209 S. W. 875; Bender v. Railway, 137 Mo. 240, 37 S. W. 132. 

[4] II. The application for insurance, submitted to defendant, was merely an 
offer, unilateral in aspect, to become bilateral and binding when accepted. Within 
the body of the application, presumably prepared by defendant, were included con- 
ditions. The application, after stating, in effect, that the applicant applies for 
life insurance and is in sound health, that his statements and answers are com- 
plete and true, and form a part of the contract, and that no statement made to 
any agent or examiner, and not contained in the application, shall be considered 
as brought to the knowledge of the company, or as charging it with liability, 
provides: 

“T also acknowledge that all policies and agreements made by the A&tna Life 
Insurance Company are signed by one or more of its executive officers, and that 
no agent or other person not an executive officer can grant insurance or waive any 
condition of its policies or make an agreement which shall be binding on the 
company.” 

While the above provision acknowledges that all policies and agreements are 
signed by an executive officer, and that he is authorized to grant insurance, waive 
conditions, and make agreements, it is notice to the applicant that neither the com- 
pany’s agents nor any other person can do those things. While the wording of 
the above excerpt is most peculiar, we interpret it as meaning that, before the 
policy or any contract between the parties shall be valid and binding, the signature 
of one or more of the company’s executive officers must be affixed thereto. Other- 
wise this provision would be meaningless. 

The evidence informs us that it was not the policy of the company to com- 
municate directly with the applicant; that was done through the general and solic- 
iting agents. That being so, plaintiff urges that the transmission of information, 
through the general agent to the soliciting agent to the applicant’s representative, 
that the application had been approved, was within the apparent scope of the author- 
ity of both agents so as to make the declaration of probative force. But the admis- 
sion of the force of that rule of law does not fully meet the situation. The 
application for insurance was a mere offer, which requires a binding acceptance. It 
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required one or more of the executive officers to approve and sign the application 
or to issue a policy, as evidence of the approval, before the contract for insurance 
was of force. In other words, a unilateral and conditional application could become 
a binding contract only when defendant accepted it by the written signature of an 
executive officer, or otherwise became bound on a contract of insurance by and 
through the signature of such officer. If the evidence went so far as demon- 
strating the marking of the application “approved” and the signing of it by an 
executive official, there would be no difficulty. Kohen v. Mutual Life Ass’n (C. C.), 
28 Fed. 705. However, the evidence went no further than stating that the appli- 
cation had been approved. The manner and means of its approval, whether by 
an executive official or other person, does not appear, and, as the certainty of 
acceptance by an executive official in the manner contemplated by the application 
is lacking, we think the plaintiff has failed to show sufficient facts for the jury. 

The Commissioner recommends that the judgment be affirmed. 

Per Curiam. The foregoing opinion of Davis, C., is adopted as the opinion 
of the court. 

The judgment of the circuit court is accordingly affirmed. 

Allen, P. J., and Becker and Daues, JJ., concur. 


COCI v. NEW YORK LIFE INS. CO. (No. 24267,) 
(Supreme Court of Louisiana. Feb. 25, 1924. Rehearing Denied by Division B, 
April 30, 1924.) 
99 Southern Reporter, 871. 
1. INSURANCE—ACCEPTANCE OF NOTES BY AGENT FOR FIRST PRE- 

MIUM HELD RATIFIED. 

Agent’s action in taking notes payable to himself individually for first premium 
was ratified by acceptance by company of premium from him and issuance of policy 
thereon. 

(For other cases, see Insurance, Dec. Dig. § 142.) 

2. INSURANCE—DELIVERY OF POLICY COMPLETE ON MAILING 

THEREOF. 

Where insured was in good health when policy was mailed from home office, but 
not when received by agent nor delivered to him, delivery of policy held complete on 
mailing thereof. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

3. INSURANCE—WHERE CONTRACT COMPLETE BY DELIVERY OF 

POLICY IN LOUISIANA, IT IS A LOUISIANA CONTRACT. 

Where insurance contract is to be completed in Louisiana by delivery of policy 
on payment of premium, it is a Louisiana contract. 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 

Appeal from Civil District Court, Parish of Orleans, Wynne G. Rogers, Judge. 

Action by Mrs. Rose Coci against the New York Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Richard B. Montgomery, of New Orleans, for appellant. 

Edgar M. Cahn, Wm. F. Conkerton, Henry B. Curtis, and Luther E. Hall, Jr., 
all of New Orleans, for appellee. 

By Division C, composed of Overton, St. Paul, and Thompson, JJ. 

Tuompson, J. This is a suit on a life policy for $3,000, issued by the New York 
Life Insurance Company on the life of Sebastian Coci, and in which the plaintiff, the 
wife of the insured, was named beneficiary. 

The defense is a denial of any liability because of the nonpayment of the first 
premium in advance and because of the illness of the insured at the time of the de- 
livery of the policy, which under the agreement of the insured avoided or prevented 
said insurance from becoming effective. 

It is further alleged by way of elaboration that the possession of the policy was 
obtained by fraudulent misrepresentations and concealments, and that when respon- 
dent discovered the same it elected to rescind the contract and restore the status quo 
by tendering back the premium it had received. 

The case was tried by jury, and from a judgment approving the verdict of the 
jury in plaintiff's favor the defendant appeals. : 

The facts as they appear from the record are substantially as follows: On No- 
vember 14, 1918, Sebastian Coci, through defendant’s local agent in this city, made 
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application to the defendant for a policy of $2,000. In payment of the first premium 
the agent accepted the notes of Coci payable at a future date to the order of the 
agent individually. The application, together with the report of the medical examina- 
tion and the amount of the premium less the agent’s commission, was forwarded to 
the company, approved by the company, and a policy issued on November 19, 1918, 
and which in due course was delivered to the insured. There was never any ques- 
tion raised by the company as to the manner of settlement or payment of the first 
premium. At the instance and solicitation of defendant’s agent, Coci made appli- 
cation for aditional insurance or a second policy, the one here in contest. 


This application was antedated at the agent’s suggestion so as to come under the 
first, and to avoid a second, medical examination. The first premium on this second 
policy was paid in the same manner as the premium on the first policy—that is to say, 
the agent accepted the insured’s notes and settled the premium with the company. 
The application was accepted and approved by the company and the policy was is- 


sued bearing date December 10, 1918, but made effective as of November 14 of that 
year. 


The policy was mailed from the home office on December 11 addressed to the 
branch office in this city and reached the latter office on December 14. It was de- 
livered by the local agent to a representative of the insured on Monday, December 
16. On the day before (Sunday, the 15th) Coci, suffering from double lobar pneu- 


monia, was taken to Hotel Dieu, where he died on the following Wednesday, De- 
cember 18. 


On proper proofs of death the company paid the $2,000 policy, but declined to 
pay the second policy for the reasons set forth as a defense herein. 

Much of the brief of defendant’s able counsel is taken up with a discussion of 
the failure of the payment by the insured of the advance premium, it being con- 
tended that the agent was without authority to accept notes, and that the trans- 
acion as between the agent and insured was not binding on the company. We do not 
find any such defense raised in the pleadings. 


[1] On the contrary, the petition alleges the payment of the first premium in ad- 
vance and its acknowledgement in the policy, and this averment is expressly admitted 
in the answer. But, aside from this, the action of the agent, following the course 
pursued with respect to the first policy, and which was approved by the company, 
was ratified by the company in accepting the amount of the premium from the agent 
and the issuance of the policy predicated on said payment. The company no longer 
looked to the insured. The matter of the notes was a question between the agent and 
the insured, with which the company was not in the least concerned. The insured 
was never the debtor of the company, but of the agent. The agent had paid the 
company the advance premium after deducting his commissions, as is shown by the 
letter of the cashier of the company to its second vice-president of date December 20 
and by the testimony of the agent. In view of these facts the company cannot be 
heard to say that the policy never became a contract for lack of payment of the 
advance premium. 

The question of more difficult solution is as to when the contract of insurance 
became consummated and effective; whether when the policy was mailed at the office 
in New York December 11, addressed to the local agent in New Orleans, or when 
actually delivered by the local agent to the agent of the insured on December 16. If 
actual physical delivery was necessary to put the policy in force, then it never be- 
came effective, because at the time of such actual delivery (December 16) the in- 
sured was dangerously ill with pneumonia, from which he died two days later. If, 
however, the contract became a completed contract when the policy was mailed in 
New York December 11, the insurance then became effective, and the policy was in 
full force at the date of the death of the insured, for it clearly established by the 
evidence that the insured was in good health within the legal meaning of that term 
as used in the application for the policy on the day the policy was mailed. 

The agreement of the insured made the basis of defense is contained in the ap- 
plication, and as said application is made a part of the contract, and with the policy 
constitutes the whole contract, we shall insert the stipulation and the pertinent 
part of the policy: 

“I agree as follows: That the insurance hereby applied for shall not take ef- 
fect unless the first premium is paid and the policy is delivered to and received by 
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me during my lifetime and good health and that unless otherwise agreed in writing, 
the policy shall then relate back to and take effect as of the date of this application.” 

The policy: 

“This contract is made in consideration of the payment in advance of the sum 
of $69.72, the receipt of which is hereby acknowledged, constituting the first premium 
and maintaining this policy to the fourteenth day of May, nineteen hundred and nine- 
teen, and of a like sum on said date and every six calendar months during the life 
of the insured until premiums for twenty full years in all shall have been paid from 
the date on which this policy takes effect. This policy takes effect as of the 14th day 
aoe nineteen hundred and eighteen, which day is the anniversary of the 

olicy.” 

: There can be no doubt that the policy, independent of the application, evidences 
a complete and perfect contract. There were no conditions incorporated in the policy 
itself and nothing left to be done by either the insurer or the insured to put the 
contract into effect. The proposal of the insured was accepted, the advance pre- 
mium was paid, the policy was written as applied for and placed in the mail for 
delivery to the insured. This was the last act to be performed by either party, un- 
less the stipulation in the application as to condition of health of the insured is to be 
regarded as a condition precedent, suspending the contract until actual physical de- 
livery of the policy to the insured. 

The general rule, sustained by ample authority, is that: 

“Where an application is made for a life policy and a sum of money paid to the 
agent of the insurer to be applied on the first premium if the insurer decides to issue 
a policy, the contract is complete on the issuance of the policy and no delivery is 
essential.” 

The weight of authority seems to be to the effect that on the acceptance of the 
application the contract is consummated. 

14 Ruling Case Law, p. 898. 

“A contract of life insurance is consummated upon the unconditional written ac- 
ceptance of the application for insurance by the company to which such application 
is made. Actual delivery of the policy to the insured is not essential to the validity 
of a contract of life insurance, unless expressly made so by the terms of the con- 
tract.” New York Life Ins. Co. v. Babcock, 104 Ga. 67, 30, S. E. 273, 42 L. R. A. 
88, 69 Am. St. Rep. 134 

It is to be observed that the agreement of the insured contained in the appli- 
cation is silent as to how, when, and in what manner delivery was to be made of 
the policy. There is nothing in the application nor the policy to indicate that the 
phrase “delivered to and received by me during my lifetime and good health” meant 
or was intended to mean an actual physical and personal delivery. And there is 
nothing in the stipulation to warrant the conclusion that the insured was willing to 
leave the question of his good health, the delivery of the policy, and the binding ef- 
fect of his contract to the decision and determination of a third party. The most 
reasonable interpretation of which the agreement is susceptible is that the insured 
warranted his good health at the time the contract was to become consummated and 
binding on both parties, and that must be regarded as having taken place when the 
policy was issued and mailed without condition, limitation, or restriction. 

[2] It was the completion and mailing of the contract that constituted the de- 
livery of the policy within the intendment and meaning of the law. At that time 
and for nearly a month prior thereto the insured was in good health. This inter- 
pretation is sustained by the policy itself and by the action and conduct of the 
company. 

As we have already seen, the policy in express terms was to take effect, not from 
the date of its issue, but from November 14. That date was made the anniversary 
of the policy, and it was from that date that the first premium was to maintain 
the policy in effect for the succeeding 6 months. The insured was entitled to the 
delivery of the policy on the day the contract was completed and signed. The con- 
tract was from that date binding on the assured, and if binding on him it was like- 
wisé binding on the company. 

The insured could not thereafter have legally repudiated his contract with the 
company, nor could he have demanded his notes back from the agent. Nor could 
the company, after mailing the policy, much less after the death of the insured, gain- 
say the binding effect of the contract. There is and can be no good reason sug- 





Life] Coci v. New York Life Ins. Co. 197 


gested in the absence of special agreement why the binding effect of the contract 
should be postponed till some future date when the policy could be actually, physically, 
and personally delivered to the insured. The condition of the health of the insured 
was not dependent on the delivery of the policy, but the delivery of the policy was 
dependent on the insured’s being in good health at the time delivery was made. 

Construing the application and the policy together, our conclusion is that de- 
livery of the policy was made when it was mailed at the home office of the company, 
and, the insured being in good health at that time, and the premium having been 
paid, Y policy became effective and was in force at the time of the death of the 
insured. 

In reaching this conclusion we are aware that jurisprudence generally is not in 
harmony with this holding. There are many jurisdictions that hold a contrary view. 
We are supported, however, by quite a number of decisions of the highest courts of 
other states, only a few of which we deem it necessary to refer to. Thus, in New 
York Life Ins. Co. v. Pike, 51 Colo. 238, 117 Pac. 899, it was held: 

“Where an insurance company in its regular course of business accepted, in pay- 
ment of the first premium, notes given by the applicant with his application, and 
upon receipt of the application issued a policy before insured’s death, the policy was 
in contemplation of law delivered, though by accident it was not actually turned over 
to insured before his death. 

“The condition that, to take effect, the policy must be delivered during the 
good health of the insured would not defeat recovery.” 

In Fidelity Mut. Life Assoc. v. Harris, 94 Tex. 25, 57 S. W. 635, 86 Am. St. 
Rep. 813, the policy expressly provided that it should not be binding until delivery 
during the lifetime and good health of the applicant and until the first payment due 
thereon had been made. The court held that, as the premium accompanied the ap- 
plication, the stipulation in question was one generally used in blank policies to 
cover cases where the first premium has not been paid when the policy issues, but is 
to be paid subsequently. The contract was completed and delivery made when the 
policy was mailed. See, also, State Mut. F. Ins. Co. v. Brinkley, 61 Ark. 1, 31 S. W. 
157, 29 L. R. A. 712, 54 Am. St. Rep. 191; Kimbro v. N. Y. Life, 134 Iowa, 84, 108 
N. W. 1025, 12 L. R. A. (N.S.) 421; Ins. Co. of N. Y. v. Reid, 21 Colo. App. 143, 
121 Pac. 132; New York Life Ins. Co. v. Babcock, 104 Ga. 67, 30 S. E. 273, 41 L. 
R. A. 88, 69 Am. St. Rep. 128. See, also, note, 63 L. R. A. 840, 23 L. R. A. (N. S.) 
969: 52 L. R A.. CN. S.) 276. 

But whatever may be the ruling of the courts in other jurisdictions, we have 
had occasion to pass upon this question heretofore, and we are not disposed to over- 
rule the conclusion arrived at in that case. In the case of Chapman v. Mutual Life 
Ins. Co., 146 La. 660, 83 South. 887, the precise question was at issue as the one 
presented here, and the application contained the same stipulation as to delivery of 
the policy when the insured was in good health as the one in the application now 
under consideration, and we held that the contract was consummated and delivery 
was made as between the insurer and the insured when the policy was placed 
in the mails addressed to the local agent. We can find no sufficient reason to depart 
from the ruling in that case, and we reaffirm it. 

[3] There is nothing in the cases of Grevenig v. Washington Life Ins. Co., 112 
La. 879, 36 South. 790, 104 Am. St. Rep. 474, and Lake Charles v. Equitable Life 
Ins. Co., 114 La. 836, 38 South. 578, in conflict with the conclusion reached in the 
instant case. There can be no doubt of the correctness of the rule that where the 
contract is to be completed in this state by delivery of the policy on payment of the 
premium the contract is to be regarded as a Louisiana contract, and the insurance 
is not effective until the premium is paid. 

For the reasons assigned, the judgment appealed from is affirmed at the cost 
of defendant and appellant. 

Rehearing denied by Division B, composed of Dawkins, Land, and Leche, JJ. 
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LEE v. MISSOURI STATE LIFE INS. CO. (No. 23654.) 
(Supreme Court of Missouri, Division No. 2. March 4, 1924. Motion 
for Rehearing Overruled April 7, 1924.) 

Southwestern Reporter 83. 

1. INSURANCE—“CERTIFICATE OR POLICY UPON THE ASSESSMENT 
PLAN” AND “LEVEL PREMIUM OR OLD LINE POLICY” DISTIN- 
GUISHED. 

Policy or certificate clearly indicating that payments necessary to continue life of 
policy are to be collected wholly or partly from assessments on holders of certificates 
of like class is “certificate or policy upon the assessment plan,” while one providing 
for fixed premiums at stated intervals without condition is “level premium or old 
line policy.” 

(For other cases, see Insurance, Dec. Dig. § 124.) 

2. INSURANCE—CERTIFICATE HELD "ASSESSMENT POLICY FORFEIT- 
ABLE ON NONPAYMENT OF INCREASED ASSESSMENTS. 

Certificate issued by association incorporated under Rev. St. 1919, § 6155, to 
conduct life insurance business on assessment plan, providing for apportionment 
of, and payment of indemnity from moneys paid by members not previously trans- 
ferred from safety fund, and payment of quarterly dues on each $1,000 of insur- 
ance and pro rata amounts necessary for mortuary purposes, held assessment Policy, 
forfeitable on failure to pay increased assessments, especially in view of association's 
levy and insured’s payment of assessments in increasing amounts after expiration of 
period during which payments were required in uniform amounts at regular intervals. 

(For other cases, see Insurance, Dec. Dig. § 124, 349[1].) 

4. INSURANCE—DIRECTORS OF ASSESSMENT PLAN ASSOCIATION 
HELD AUTHORIZED TO FORFEIT MEMBERSHIP ON NONPAY- 
MENT OF ASSESSMENTS. 

Under articles of association of life insurance company, operating under assess- 
ment plan, providing for forfeiture of membership on failure to meet required pay- 
ment, and for grant of such time for payment or reinstatement as board of directors 
deem fair, board, on insured’s failure to comply with requirements, could forfeit 
his membership, even without entering such action on records. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

5. INSURANCE—INSURED HELD TO HAVE ACQUIESCED IN FORFEI- 
TURE OF AND ABANDONED CONTRACT. 

Insured asserting no right or interest in or claim against assessment plan asso- 
ciation, after refusing to comply with last demand for payment of assessment 14 
years before his death, held to have acquiesced in forfeiture of contract and aban- 
doned it. 

(For other cases, see Insurance, Dec. Dig. § 245.) 

Case Certified from St. Louis Court of Appeals. 

Action by Leroy M. Lee, administrator of the estate of Leroy M. Lee, deceased, 
against the Missouri State Life Insurance Company. Judgment for plaintiff affirmed 
and cause certified to Supreme Court by Court of Appeals. 238 S. W. 858. Judg- 
ment of trial court reversed. 

Jourdan, Rassieur & Pierce, of St. Louis, for appellant. 

Derwood E. Williams, of Troy, Joseph R. Palmer, of Elsberry, and Abbott, 
Fauntleroy, Sullen & Edwards, of St. Louis, of St. Louis, for respondent. 

Wa tker, J. This is an action on a life insurance certificate or policy. It was 
issued in December, 1894, to Leroy M. Lee, for $2,000, by the Safety Fund Life As- 
sociation, then organized and doing an insurance business in this state under the au- 
thority of chapter 89, art. 3, R. S. 1889, now chapter 50, art. 3, R. S. 1919, providing 
for the incorporation of life insurance companies on the assessment plan. The in- 
sured died in March, 1917, and his wife, who was the beneficiary first named, hav- 
ing predeceased him, his legal representative became, under the terms of the policy, 
his beneficiary. This suit was therefore brought by the administrator of the estate 
of the insured in the circuit court of Lincoln county in December, 1916, and upon 
a trial by that court, a jury havi ing been waived, a judgment was rendered in favor 
of the plaintiff in December, 1919, in the sum of $1,644. From this judgment the de- 
fendant appealed to the St. Louis Court of Appeals (238 S. W. 858), which af- 
firmed the judgment of the circuit court, but certified the case to the Supreme Court 
on the ground of a conflict in its ruling with that of the Kansas City Court of Ap- 
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peals in Ficklin v. Missouri State Life Insurance Company, 205 Mo. App. 452 S. W. 
102. 

In 1899 the Safety Fund Life Association changed its charter, but not its name, 
to conform to the requirements of an act of the Legislature approved March 27, 
1899, now chapter 50, art. 4, R. S. 1919, providing for the organization of insurance 
companies on the stipulated premium plan. Subsequently the name of the associa- 
tion was changed to that of the Missouri State Life Insurance Company and in 
1902, it amended its charter to conform to the provisions of chapter 119, art. 2, R. S. 
1899, now chapter 50, art. 2, R. S. 1919, and was authorized thereafter to transact 
a life insurance business under the name of the Missouri State Life Insurance Com- 
pany as a level premium or legal reserve company. 

The certificate of membership issued by the association to the insured was 
pursuant to the following application: 

“T, the undersigned applicant, do hereby declare that I have made full and cor- 
rect answers to all questions in this application, and, whether said answers, together 
with the accompanying explanations, are in my own handwriting or not, I adopt 
as my own, admit to be material and warrant them to be full, complete, and true. 
I further agree that, if any misrepresentations or fraudulent or untrue answers have 
been made, or if any facts which should have been stated have been suppressed, 
if death shall result from suicide, or if I shall use intoxicants, opium, or other 
stimulants to an extent liable to injure my health, or shall practice any pernicious 
or immortal habits tending to shorten life, or shall omit or neglect or refuse to make 
any of the quarterly payments at the place and within the times in which they are 
required to be made by the certificate of membership to be issued hereon and the 
by-laws of this association, then, and in either event, the said contract and cer- 
tificate of membership shall be null and void, whether so declared by the association 
or not, and all moneys which have been paid shall be forfeited to said association.” 

The policy issued on above application reads as follows: 

“No. 1440. 
“The Safety Fund Life Association of Monroe City, Missouri. 
“Amount, $2,000. Age, 48 Years. 

“In consideration of the representations, agreements, and warranties made in 
the application herefor, the Safety Fund Life Association does hereby issue this cer- 
tificate and policy of insurance and constitutes Leroy M. Lee of the county of Lin- 
coln, State of Missouri, a member of said association and promises to pay at its home 
office to his wife, Josephine Lee, if living, if not living, then to his legal represen- 
tatives, two thousand dollars within ninety days after the acceptance of satisfac- 
tory proofs at its home office of the death of the said member, upon the following 
conditions, and subject to the provisions and requirements stated on the back of this 
certificate, which are hereby referred to and made a part hereon; the quarterly pay- 
ment of eight and no/100 dollars shall be made to the association at its home office 
within the months of January, April, July and October of each and every year, 
until such quarterly payments have been made for a full term of five years, be- 
ginning with the month of April next; at the end of said term the quarterly pay- 
ments defined in provision No. 1 hereof shall be made to the association at the place 
and within the months aforesaid of each and every year during the continuance 
of this certificate of membership. 

“In witness whereof, the Safety Fund Life Association caused its corporate 
seal to be hereunto affixed and these presents to be signed by its president and secre- 
tary at Monroe City, Mo., this tenth day of December, A. D., 1894 
“Thos. Proctor, President. 
“TSeal of Safety Fund Association. ] 

“Edmund P. Melson, Secretary.” 

The provisions of the policy to which reference is made are as follows: 

“Quarterly Payments. 

“(1) The quarterly payments from and after the expiration of the term of 
five years herein specified shall include quarterly dues of 75 cents on each $1,000.00 
insurance carried and pro rata amounts necessary for mortuary purposes; provided, 
that such pro rata amounts shall be sufficient to pay annually not less than five deaths 
to the one thousand members, and provided further, that if, during any one year, the 
total cost of insurance exceeds the annual payments shown in the table of rates here- 
to appended, the safety fund shall be used to pay such excess.” 
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“Time of Payments. 


“(3) If the holder of this certificate fails to make any quarterly payment within 
the time and place herein required, or shall engage in military or naval service, his 
membership shall thereupon cease, and all former payments by him made hereunder 
shall ipso facto be forfeited to the association. 


“Benefits. 


“(4) The indemnity under this certificate shall be paid from the benefit fund, 
which consists of all moneys paid by members not previously transferred to the 
safety fund, except the first payment and the regular annual dues, which may be 
used for contingent expenses. In the event that there is not sufficient money in the 
benefit fund, then all or any part thereof shall be paid from the safety fund.” 

The evidence shows that beginning in 1895, and for the five years succeeding, 
the insured made quarterly payments of $8 each; that from April, 1900, to October, 
1902, the insured made payments in variable but ever-increasing amounts, and in the 
year 1902, paid $9 per quarter without complaint. The evidence tends to show that 
the safety fund had become depleted on account of the high death rate, and in 
1902 an examination by a representative of the superintendent of insurance of the 
cone disclosed that the safety fund had been entirely exhausted as a result of such 
losses. 

In January, 1903, the defendant made a quarter annual assessment against the 
insured in the sum of $14.16, notified him and demanded payment of that amount. 
The insured failed to pay within the time required by his certificate of member- 
ship or at any other time, and thereupon defendant cancelled the certificate for non- 
payment of the assessment and entered the cancellation on its records. The above 
assessment was the proportion of the then outstanding death losses incurred by 
deaths of members holding simliar certificates in the Safety Fund Life Association, 
plus the expense element provided by said certificate, and there was nothing avail- 
able in the safety fund which could be used to pay a portion thereof. 

There was evidence tending to show that the insured, when an assessment of 
$14.16 was made, tendered $9 in payment of same, but no other tenders were sub- 
sequently made. 

The judgment of the circuit court was for plaintiff in the sum of $2,000, the 
face value of the certificate, less the sum of $456, the amount of the unpaid assess- 
ments at the rate of $8 per quarter from 1903 to the death of the insured, with in- 
terest, which brought the total judgment to $1,644, as stated. 

The contentions of the appellant are: First, that this is an assessment policy as 
contradistinguished from a level rate or old line policy; and, second, that, the in- 
sured having failed to pay the assessinents as required by the certificate, the policy 
contract embodied therein has been forfeited by the failure of the insured to comply 
with its terms. 

[1] I. The question necessary to be solved in this proceeding is the character of 
the contract. If upon its face it clearly indicates that the payments by the insured 
necescarry to continue the life of the policy were to be gathered in’ whole or in part 
from the assessments upon the holders of certificates of a like class, then the cer- 
tificate or policy may be classified as upon the assessment plan (Williams v. Ins. 
Co., 189 Mo. loc. cit. 81, 87 South. 499; Andrus v. Acc. Ass’n., 283 Mo. loc. cit. 449, 
223 S. W. 70, 13 A. L. R. 779); if, however, it provides for the payment of fixed 
premiums at stated intervals without condition, then it is to be classified as a level 
premium or old line policy. 

(2, 3] Preliminary to a consideration of the contract itself, which will include 
whatever has by its terms been made a part of same, the persuasive fact is evident 
that this association was created to conduct a life insurance business on the assess- 
ment plan. It was incorporated under a statute (chapter 89, art. 3, R. S. 1889) limited 
by its terms to insurance of that character. Then, as now, the section definitive of 
this charactcer of insurance provides that: 

“Every contract whereby a benefit is to accrue to a person or persons named 
therein, upon the death or physical disability of a person also named therein, the 
payment of which said benefit is in any manner or degree dependent upon the col- 
lection of an assessment upon persons holding similar contracts, shall be deemed a 
contract of insurance upon the assessment plan, and the business involving the issuance 
of such contracts shall be carried on in this state only by duly organized corporations 
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which shall be subject to the provisions and requirements of this article.” Section 
6155, R. S. 1919. 

This should narrow the compass of the vexing question under review if we find 
from the terms of the certificate that the payment of the benefit to be derived 
therefrom “is in any manner or degree dependent upon the collection of an assess- 
ment upon persons holding similar contracts.” Upon such a finding we are author- 
ized in concluding that the contract of insurance is upon the assessment plan. It 
is not material that the word “assessment” was not used in the certificate. It means 
nothing more as applied to the facts here under consideration than an apportioning 
of amounts required to be paid. Not only did the certificate require this, but it fur- 
ther provided that the amounts apportioned should consist of moneys paid by mem- 
bers not previously transferred from the safety fund. These requirements fully 
comply with the statute defining assessment companies. 

It is true that for a fixed period, five years, the quarterly payments required 
of the insured were to be made at regular intervals and in certain uniform amounts. 
This requirement, however, was not unconditional, but subject to certain provisions 
indorsed on and which became a part of the contract. One of these provisions was 
to include certain quarterly dues on each $1,000 of insurance and pro rata amounts 
necessary for mortuary purposes. By this we understand that payments thus re- 
quired to be made by the insured are to constitute pro rata amounts necessary to 
meet the death benefits on matured obligations of the association. The manner in 
which these obligations are to be paid is designated in another requirement indorsed 
on the certificate, which provides: 

“(4) The indemnity under this certificate shall be paid from tie benefit fund, 
which consists of all moneys paid by members not previously transferred to the 
safety fund, except the regular quarterly dues, and such part of the first three 
quarterly payments as shall be necessary for contingent expenses. In the event that 
there is not sufficient money in the benefit fund, then all or any part thereof shall be 
paid from the safety fund.” 

This provision, if its own terms are not sufficiently clear without comments, 
means that the indemnity, which is but another term for a death benefit or amount 
due upon a certificate on account of the death of the insured, is to be paid from 
the benefit fund arising from money paid by members which has not been trans- 
ferred to the safety fund. A benefit fund such as is here contemplated in the very 
nature of the contract is based upon and owes its continued existence to the mutual 
obligations of the members, and cannot be created except by assessments. The con- 
duct of the parties during the existence of the contract harmonizes with this con- 
clusion. After the expiration of the five years succeeding the making of the con- 
tract the association levied assessments upon the members increasing in amount each 
year as authorized by the certificates to the year 1902. These were paid without 
protest by the insured. For the first quarter of that year the assessment was $9, 
which was also paid by the insured. 

An examination of the condition of the association in January, 1903, disclosed 
that the increased death rate had exhausted the safety fund. This, under the au- 
thority of the articles of incorporation, as disclosed in the certificates of membership, 
necessitated higher assessments to meet the matured obligations of the association of 
the amounts due under the contracts to the beneficiaries of deceased members. A 
quarter annual assessment was thereupon levied upon each member of $14.16. The 
insured was notified of same, and payment demanded. This assessment, it appears, 
was the proportion necessary to be paid by each member to meet the outstanding 
death losses and the loading charge or the necessary element of expense incident there- 
to which was authorized by the certificates. Upon the receipt of this notice the 
insured tendered $9 in payment of same, which was refused by the association, and 
his certificate was declared forfeited and ordered canceled. 

The foregoing is indicative of the fact that all of the parties by their conduct 
construed this certificate as an insurance contract or policy on the assessment plan. 
It is elementary that the meaning of a contract may be measured by the conduct of 
all the parties thereto, if the terms of the contract, when reasonably construed, are 
in harmony with that conduct (Webb-Kunze Const. Co. v. Gilsonite Const. Co., 281 
Mo. 629, 220 S. W. 857). No difficulty is encountered on that score in the matter 
here under review. The certificate, in our opinion, clearly defines its character as 
a policy of insurance on the assessment plan. The conduct of the parties was in 
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harmony with this conclusion, and cannot be construed as other than adding force to 
its affirmative character. Cases cited in opposition to this conclusion will, upon an 
examination of the facts in each, be found to involve contracts differing in their 
distinctive features from that at bar. This is especially true of the earlier cases 
construing policies issued by this association. It appears that the contracts of in- 
surance there under review were different in their terms from that in the instant case, 
in that they provided in some instances for the payment of fixed premiums at regu- 
lar intervals, and hence rendered the contracts therein subject to the law regulating old 
line insurance companies. These cases, therefore, do not constitute precedents for 
the construction of the contract in the instant case. 

[4] Il. The articles of association (section 5) of the defendant provided, in 

effect, that, if a member failed to meet a payment required of him under his con- 
tract within 30 days after the Ist day of the month in which notice of same was 
mailed to him, his membership would become forfeited, and his rights and interest 
in the property of the association would terminate. Provision was added for the 
granting of such time for payment or reinstatement as the board of directors might 
deem fair and equitable. Under the power thus granted the board of directors was 
authorized, upon a failure of the insured to comply with this requirement, to forfeit 
his membership in the association. While the entry upon the records of this action 
was not requisite to its effectiveness, the records disclosed that it was done in this 
case. Darby v. N. W. Mut. Ins. Co., 293 Mo. 12, 239 S. W. 68, 21 A. L. R. 920, and 
cases; Bondurant v. Mo. St. Life Ins. Co. (Mo. App.) 198 S. W. 74. 
‘ [5] III. It is further contended by the appellant that, not only has this contract 
of insurance been forfeited, but the same was abandoned by the insured long before 
his death. The last demand made upon him, with which he refused to comply, was 
in January, 1903. He lived thereafter for 14 years or until March 16, 1917. During 
all of this time he did nothing assertive of any right or interest in or claim against the 
association. Something more was necessary to have been done by the insured after 
his refusal to pay the assessment in 1903 to preserve his contract in force during 
the remainder of his life. Lavin v. Grand Lodge, 112 Mo. App. 1, 86, S. W. 600. 

In Bange v. Supreme Council, 128 Mo. App. 461, 105 S. W. 1092, it is said that 
even when an expulsion or suspension of a member is void he is nevertheless under 
a duty to his cocontributors to affirm or disaffirm the act of expulsion or suspension 
within a reasonable time, and this, too, in some distinct manner under the circum- 
stances. Therefore, where such suspended member takes no steps of any kind to 
secure his reinstatement, allows contributions which had accrued and were payable 
prior to the date of his expulsion to remain unpaid, and neither tenders such con- 
tributions nor any subsequently accruing contributions or dues, he must be treated 
as having acquiesced in and consented to the sentence of expulsion or suspension, and 
thereafter abandonde the order and his insurance contract therewith. These rulings 
sustain the conclusion that the insured acquiesced in the forfeiture of his contract 
and abandoned the same. 

From the foregoing it follows that we disapprove of the ruling of the St. Louis 
Court of Appeals in Lee, adm’r, v. Missouri State Life Ins. Co., 233 S. W. 858, and 
concur in the result reached in Ficklin v. Missouri State Life Ins. Co., 205 Mo. App. 
425, 225 S. W. 102. 

The judgment of the trial court is therefore reversed. 

All concur. 


NATIONAL LIFE INS. CO., ~ a STATES v. BROWN. 
(No. . 
(Court of Civil Appeals of Texas. Beaumont. April 15, 1924.) 
261 Southwestern Reporter, 379 
1, INSURANCE—COMPLAINT IN ACTION FOR AMOUNT OF POLICIES, 

STATUTORY DAMAGES, AND ATTORNEY’S FEES HELD SUFFI- 

CIENT ON GENERAL DEMURRER. 

Complaint alleging, inter alia, amount of premium on policies sued on, that they 
were continuously in force until insured’s death, defendant’s denial of liability, that 
plaintiff was forced to employ counsel, and claiming amount of policies, statutory 
damages, and attorney’s fees, held sufficient on general demurrer, though defendant's 
indebtedness to plaintiff, payment of consideration for policies and full compliance 
with terms thereof were not directly alleged. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 





Life] National Life Ins. Co. v. Brown. 203 
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2. INSURANCE—WHETHER STATEMENT IN REVIVAL APPLICATION 

a WILLFUL, AND FRAUDULENT HELD FOR TRIAL 

C ; 

Whether insured was suffering with tuberculosis at time of signing statement in 
revival application that he was in good health and that all statements in original ap- 
plication, except as to age, were true, and made statement willfully and fraudulently, 
held questions of facts for trial court. 

(For other cases, See Insurance, Dec. Dig. § 668[7].) 

Appeal from Harris County Court; Roy F. Campbell, Judge. 

Suit by Ida Brown against the National Life Insurance Company of the United 
States. Judgment for plaintiff, and defendant appeals. Affirmed. 

Van Velzer, York & Neeld, of Houston, for appellant. 

Green & Boyd, of Houston, and H. L. Livingston, of Coleman, for appellee. 

Wacker, J. This suit was instituted by appellee in the county court against ap- 
pellant, to recover on two small insurance policies aggregating $381.75, and for the 
statutory penalty and attorney’s fees. She alleged the issuance of the policies, that 
she was the beneficiary, that the policies were duly issued and delivered, and the 
amount of the weekly premiums, that the policies were kept in force from the time 
of their issuance to the death of the insured, the death of the insured, the making 
and filing with appellee of the necessary proofs of death, the denial by the defendant 
of all liability on the policies, and that she was forced to employ counsel, and within 
the time provided by statute filed this suit, claiming the amount of the policies and 
statutory damages and attorney’s fees. 

On trial to the court without a jury, judgment was rendered in her favor for 
$381.75 as sick and death benefits, $45.81 as the 12 per cent. penalty provided by the 
statute, and $125 as attorney’s fees. 

[1] The reasonable intendment of these allegations as against a general demurrer 
embodied a cause of action. While no direct allegation was made that the defen- 
dant was indebted to plaintiff, nor that a consideration was paid for the policies, nor 
that she and the insured had fully complied with the terms of the policies, these 
allegations could and should be inferred from the allegations as made. For instance, 
to plead that the weekly premium on the policies was 35 cents, and the policies were 
continuously in force from the date of their issuance until the death of the insured 
imports the payment of a consideration, for on no other condition could the policies 
remain in force. So, to allege the death of the insured and that the policies were 
in force, with the prayer for the amount of the policies, was to plead an indebtedness 
from defendant to plaintiff, and a compliance with the necessary conditions of the 
policies. We also think that the facts alleged stated a cause of action as against 
a general demurrer for the statutory damages and attorney’s fees. Northwestern 
National Insurance Co. v. Woodward, 18 Tex. Civ. App. 496, 45 S. W. 187; Tele- 
graph Co. v. Grimes, 82 Tex. 89, 17 S. W. 831; Gulf Refining Co. v. Bonin (Tex. 
Civ. App.) 242 S. W. 776; Millers’ Indemnity Underwriters v. Boudreaux (Tex. 
Civ. App.) 245 S. W. 1025. 

[2] The facts show that the policies were permitted to lapse a short while be- 
fore the death of the insured, but all past-due premiums were duly paid and receipts 
given therefor and the policies reinstated a few weeks before the insured’s death. 
The agent renewing the policies gave to appellant the following: 

“T hereby declare that I have collected all the arrears on the policy mentioned 
above; that I have this the 4th day of August, 1921, personally seen the party for- 
merly insured under this policy; that he appears to be twenty-eight years of age 
and in a good state of health. I therefore advise the company to revive this policy.” 

He testified that appellee “paid me all that I demanded at that time [referring 
to the time the policies were renewed].” In the revival application, the following 
statement was made by the insured: 

“I certify that I am now in good health, and that all answers and statements 
except as to age, made in the original application for my policy are as of this date, 
full, true, and correct.” 

Appellant now advances the proposition that under the undisputed evidence, the 
insured was suffering with tuberculosis at the time he signed this statement, and 
that it was made willfully and fraudulently. Under the facts of this case, this was 
a question of fact to be decided by the court, and was resolved by him against ap- 
pellant. In Insurance Co. v. Mary Mouton (Tex. Com. App.) 252 S. W. 1040, the 
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Supreme Court held contrary to appellant’s proposition that plaintiff cannot re- 
cover penalty and attorney’s fees for failure to pay benefits under an insurance 
policy when complainant makes claim and demand for more than he is entitled 
to recover. 


The judgment of the trial court is affirmed. 


SARVER et al. v. VAUGHN. (No. 1605.) 


(Court of Civil Appeals of Texas. El Paso. March 27, 1924. Rehearing 
Denied April 24, 1924.) 
261 Southwestern Reporter 193. 


2. INSURANCE—PROVISION RELATING TO SURRENDER OF POLICY 


FOR CANCELLATION IN CASE OF CHANGE OF BENEFICIARY 
HELD DIRECTORY MERELY. 


Under the constitution and by-laws of a mutual insurance association, insured 
held not required, in order to effect change of beneficiaries, to deliver policy to 
secretary of association for cancellation; the provision relating thereto being merely 
directory and designed to protect association. 

(For other cases, see Insurance, Dec. Dig. § 784[3].) 


3. INSURANCE—SELECTION OF BENEFICIARY IN MUTUAL INSUR- 
ANCE ASSOCIATION HELD TO REST ENTIRELY WITH INSURED. 


Under by-laws of a mtual insurance association and benefit certificate issued 
thereunder, proyiding that member desiring to change a beneficiary might do so 
by delivering certificate to secretary and receiving new one, held, that certificate 
was entirely under control of member to whom granted, so far as selection of 
beneficiary was concerned. 

(For other cases, see Insurance, Dec. Dig. § 780.) 


4. INSURANCE—FINDING THAT INSURED MADE NO REQUEST TO 
CHANGE BENEFICIARY HELD SUSTAINED BY EVIDENCE. 
Where only evidence of purported change of beneficiaries in benefit certificate 

issued by a mutual insurance association was that of an order of insured pur- 
ported to be sworn before notary public and signed by her, a denial of her 
signature thereto by original beneficiary, who was her husband and familiar with 
it, held sufficient to sustain finding that insured made no request to change 
beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

Appeal from District Court, Scurry County; W. P. Leslie, Judge. 

Action by W. H. Vaughn against the E. K. Progressive Mutual Life & 
Accident Association, John Sarver, and others, and by agreement dismissed as 
to the association. Judgment for plaintiff, and defendants other than the asso- 
ciation appeal. Affirmed. 

W. H. Graham, of Dallas, for appellants. 

Vickers & Campbell, of Lubbock, for appellee. 

WALTHALL, J. This suit was brought by appellee, W. H. Vaughn, against 
the E. K. Progressive Mutual Life & Accident Association, a Texas mutual 
insurance corporation; John Sarver, Mrs. Rosalie Karnes and her husband Eugene 
Karnes, Mrs. Marie Lewis and her husband Layton Lewis, to recover $1,000 alleged 
to be due him as beneficiary on a policy of insurance, No. 1768, issued by the 
above-named association on the life of his wife, Mrs. Barbara Vaughn, and in 
which policy he (W. H. Vaughn) was named as beneficiary. The other named 
parties were made defendants in the suit, as claiming to be the beneficiaries in the 
policy by reason of an alleged change in the policy by Mrs. Barbara Vaughn, 
making them the beneficiaries in stead and in place of W. H. Vaughn, as in the 
original policy. 

By agreement of all parties to the suit the association having admitted its 
liability on the policy and paid the $1,000 into the registry of the court, the 
association was dismissed and the contest:on the trial was between the plaintiff 
Vaughn, on the one side, and the other named defendants, on the other side, for 
the money deposited. 

Trial was before the court without a jury, resulting in a judgment in favor 
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of the plaintiff Vaughn, and the named defendants, other than the association, 
prosecute this appeal. 

The facts important to the decision here as pleaded, and as found by the 
trial court, are substantially as follows: 

In March, 1921, W. H. Vaughn and Barbara Vaughn were husband and wife, 
and at that time each took out a policy of insurance in his and her name in 
said association, each for $1,000, the numbers of the policies being, respectively, 
1767 and 1768, the latter being the wife’s policy and the policy sued on. By 
mutual agreement between them the husband’s policy made his wife the bene- 
ficiary and the wife’s policy made her husband the beneficiary. At the time 
the policies were issued it was mutually agreed between Vaughn and his wife, 
Barbara, that Vaughn was to pay the initial fees of $5 on each policy, and to 
pay all subsequent assessment fees and dues as might thereafter become due. 
Vaughn paid the initial fees and all other dues and assessments as they became 
due on each of the policies to the time of his wife’s death, amounting in the 
aggregate on the two policies to the sum of $22.90. 

In July, 1921, Mrs. Barbara Vaughn, being ill, went from the home in 
Hockley County to Dallas, where her children of a former marriage, and defend- 
ants herein, John Sarver, Mrs. Lewis and Mrs. Karnes, then lived, and before 
going to Dallas she delivered her original policy, No. 1768, to her husband, who 
kept the policy in his possession up to the time of the death of his wife, and 
then turned the policy over to the association with the proof of her death. Mrs. 
Barbara Vaughn died in Dallas on April 13, 1922. The association, on April 
17, 1922, issued a new policy or credit certificate in the exact terms of the orig- 
inal policy, with the same number 1768, with the same date as the original policy, 
but making defendants John Sarver, Mrs. Lewis and Mrs. Karnes the new bene- 
ficiaries, the association’s secretary indorsing across the top of the last issue or 
new policy the following: “Beneficiaries changed by request, 4/17/22, Geo. W. 
Brown, Ass’t Secy.” Under the by-laws of the association permission is granted 
the insured to change the beneficiary in the policy, a certificate to that effect 
being indorsed in blank on the back of each policy, to be used by the member, 
along with the return of the original benefit certificate. The certificate on the 
original policy was not made use of by Mrs. Barbara Vaughn, nor was the orig- 
inal policy returned for the change in the beneficiary. The change in the bene- 
ficiary and the issuance of a new benefit certificate were made by the associa- 
tion upon an order offered in evidence purporting to be signed by Mrs. Barbara 
Vaughn on April 11, 1922. The trial court found that he was “unable’ to find 
therefrom that said change in beneficiary was made upon an order duly authenti- 
cated or shown to be executed by said Barbara Vaughn, or by or under her 
authority.” When the order upon which the new policy or certificate was offered 
in evidence, stating that she and her husband were not living together and express- 
ing her wish for the association to change the beneficiary to her three children, 
naming them as above, and stating, “I have lost my original policy,” and asking 
the association for a new policy, and to forward same to her, and signed by 
Barbara Vaughn, Vaughn testified that he was “very familiar with her signature,” 
and in his judgment the signature to the order was not her signature. Vaughn’s 
evidence as to his wife’s signature was not contradicted, except that the order 
purported to be sworn to before a notary public and was signed by Barbara 
Vaughn. Nor was there any evidence offered other than the order itself and 
purporting to be sworn to before a notary public of Dallas County. Vaughn 
and wife were not divorced, and had not agreed to a separation. 

Opinion. 

[1] None of the parties sustained such relation to the suit as to make avail- 
able to appellants article 3690, Vernon’s Sayles’ Texas Statutes, excluding the 
statement of Vaughn as to the conversation and agreement between himself and 
his wife in taking out the two policies of insurance. The evidence was clearly 
admissible. Vaughan had an insurable interest in his wife’s life: Did Vaughn 
have such vested interest in the policy or certificate which the wife could not 
change as to the beneficiary without his consent? 

Article 21 of the constitution and by-laws of the association reads as follows: 

“Any member desiring to change his or her beneficiary may be permitted to 
do so at any time by delivering to the secretary of this association his or her 
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original policy for cancellation and upon the payment of fifty (50) cents to the 
secretary shall receive a new policy of like kind and for like amount in lieu 
thereof, payable to such beneficiary as such person may designate.” 

[2] In this case the original policy was not returned for cancellation, nor 
was it canceled; it having been delivered by the wife to Vaughn, and kept by 
him. The provision for the delivery to the secretary of the original policy for 
cancellation, however, is merely directory; the object being to protect the asso- 
ciation. Splawn v. Chew, 60 Tex. 532. 

[3] The association did not issue policies of insurance as do ordinary insur- 
ance companies, but delivered to the insured a policy or benefit certificate, which, 
together with the positive regulation of the association, evidenced the contract 
between the member and the association so far as the insurance is concerned. 

We construe the import of the by-law of the association as above to be to 
place the certificate entirely under the control of the member to whom the cer- 
tificate is granted so far as the selection of beneficiary is concerned. She may 
at any time direct that the money shall be paid to persons different from the 
one named in the certificate, provided they may have an insurable interest in the 
insured; that is, beneficiaries under the statute. The rule as applied to associations 
such as the one in this case is different from an ordinary life insurance policy, 
where the beneficiary there named in the policy becomes the owner or has a 
vested interest the moment the policy is issued, and the person procuring the 
insurance cannot by any subsequent act of his, without consent of the beneficiary 
named, transfer to others the interest of the beneficiary there named. Splawn 
v. Chew, supra. But as to mutual benefit societies it is generally held that if 
there is nothing in the charter or by-laws of the organization nor in the statutes 
restricting the appointment of the beneficiary, the member may designate whom- 
soever he pleases and no one can question the right. Green v. Grand U. S. Order 
of Odd Fellows, 106 Tex. 225, 163 S. W. 1071, and cases cited. 

[4] But a most serious question of fact is presented: Is it sufficiently made 
to appear that Barbara Vaughn did not make a change of beneficiary in the orig- 
inal certificate? The trial court found that if she made a change it was upon 
the order shown in evidence purporting to be signed by her, but that he could not 
find that a change was made of the beneficiary upon an order made by her, and 
entered judgment for appellee. The evidence of Vaughn denying the signature 
of Barbara Vaughn to the purported order is sufficient to sustain the trial court's 
finding. While the finding is negatively stated, it is to the effect that no order 
changing the beneficiary had been signed by her, and is sufficient to discharge 
the burden of showing that Barbara Vaughn had made no request to change the 
beneficiary, and sustain the judgment entered on the finding. 

If Barbara Vaughn did not sign the purported order, no other judgment could 
properly have been entered. No request for a change of beneficiary is suggested 
in the pleading or evidence other than the written order. That was the authority 
acted upon by the secretary in making the change of beneficiary, and he testified 
that he knew nothing about her signature. 

Finding no reversible error, the case is affirmed. 


WHITE v. METROPOLITAN LIFE INS. CO. (No. 4013.) 


(Supreme Court of Utah. Jan. 9, 1924. Rehearing Denied April 19, 1924.) 
224 Pacific Reporter, 1106. 


INSURANCE—APPLICATION HELD TO-GIVE COMPANY RIGHT TO 
REFUSE TO ACCEPT PAYMENT OF FIRST PREMIUM. 


Provision of application for life insurance, that the company “shall incur 
no liability under * * * (it) until it has been received, approved, and the policy 
issued and delivered and the full first premium * * * has actually been paid to 
and accepted by the company during the lifetime of the life proposed,” gives 
the company the right, after the policy has been sent to the local agent, and he 
has notified applicant thereof, to refuse to accept payment of the first premium, 
and to refuse to deliver the policy, though premium is tendered. 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 

Appeal from District Court, Salt Lake County; M. L. Ritchie, Judge. 
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Action by Zina T. White against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed. 

W. H. Leary and W. H. Bramel, both of Salt Lake City, for appellant. 

C. E. Marks and Hurd & Hurd, all of Salt Lake City, for respondent. 

THURMAN, J. This is an action by plaintiff to recover judgment on a policy 
of insurance alleged to have been issued by the defendant company upon the life 
of her husband, Alvin B. White. Plaintiff sues as beneficiary of the policy. 
Plaintiff had judgment in the court below and defendant appeals. The errors 
assigned are denial of defendant’s motion for a directed verdict and its motion 
for a new trial; also error of the court in directing a verdict for the plaintiff. 

The material facts are substantially as follows: On the 6th day of Novem- 
ber, 1918, Alvin B. White made application to the defendant company through 
its local agent in Salt Lake City for $2,500 life insurance, naming plaintiff as 
beneficiary of the policy. At the time of making the application he paid the 
company the sum of $5, for which the company gave him a receipt in the 
following form: 

“Received from Mr. Alvin B. White five dollars on account of application 
made this date for insurance in the Metropolitan Life Insurance Company. Said 
amount is to be applied by said company, or to be returned to applicant if the 
company shall decline this application. If a policy is issued and the applicant 
refuses to accept it and pay the balance of the first premium this advance pay- 
ment will be forfeited to the company. No insurance is in force upon the appli- 
cation unless and until a policy is issued thereon and delivered in accordance with 
its terms. 

“A. A. Dunn, 
“District Salt Lake. 
“11—6—1918. 

“If policy is not delivered to you in 60 days from date this receipt must be 
presented to the district or home office for redemption.” 

The applicant was examined by defendant’s medical examiner at the time of 
making the application, and the evidence tends to show it was agreed between 
applicant and the company’s agent that the unpaid balance of the first quarter 
premium might be paid on the first day of the next succeeding month. Within 
a week or ten days after the application was made, a policy of insurance was 
made on the application by the home company and forwarded to the local agent 
in Salt Lake City. The agent called at the home of applicant and notified his 
wife, the plaintiff, that the policy had been received. She informed the agent 
that her husband would pay the balance of the first quarter premium on the 
first of the next month. As the first of the month occurred on Sunday, nothing 
was done concerning the payment of the premium until the next night, when 
the applicant requested his father to have applicant’s brother collect applicant’s 
wages then due from his employer and pay to defendant the balance of the stipu- 
lated premium. On the next day (December 3), applicant’s brother having pro- 
cured the necessary funds, appeared at the office of defendant in Salt Lake City 
for the purpose of paying the balance of the premium. The clerks in the office 
were unable to find the policy, and apparently not understanding the business 
referred him to the superintendent, Mr. Beckstead, who at the time was absent 
from the office. At any rate, some time during the day (December 3) applicant's 
brother got in communication with the superintendent and informed him that he 
was prepared to pay the balance of the premium. The superintendent inquired 
as to the condition of applicant, who had not appeared in person, and applicant’s 
brother informed him that he did not know, but would find out and let him 
know the next day. On the following morning (December 4) he called the 
superintendent by ‘phone and informed him that the applicant had been “sent 
to bed by the doctor” on the night of December 2 with a slight case of “flu.” 
Thereupon the superintendent informed him that he could not accept payment 
of the premium or deliver the policy. The $5 paid by applicant at the time of 
making the application was returned to plaintiff within a month afterwards. Ap- 
plicant died December 8, 1918. Due proof was made of loss and demand made 
for payment of the policy, which demand was refused. 

Appellant contends there was no completed contract of insurance, and relies 
principally upon the following stipulation contained in the application: 
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“Tt is agreed that, inasmuch as only the officers at the home office of the 
company in the State of New York have authority to determine whether or not 
a policy shall issue upon this application, and as they act on the written state- 
ments, answers and agreements herein. made, no statements, promises or infor- 
mation made or given by or to the person soliciting or taking this application for 
a policy, or by or to any other person, shall be binding on the company or in any 
manner affect its rights unless such statements, promises or information be re- 
duced to writing and presented to the officers of the company at its home office. 
It is further agreed that the company shall incur no liability under this application 
until it has been received, approved and the policy issued and delivered and the 
full first premium stipulated in the policy has actually been paid to and accepted 
by the company during the lifetime of the life proposed.” 

The last sentence of the excerpt above quoted, together with the undisputed 
facts, is especially relied on by appellant as showing that no contract of insurance 
was consummated between the parties. 

It is earnestly insisted by appellant, under said provision, that it had the 
right to refuse to accept payment of the balance of the premium and also to 
refuse to deliver the policy. 

Appellant quotes the following excerpt from the opinion of this court in 
Sterling v. Head Camp, Pacific Jurisdiction, 28 Utah, 505, 80 Pac. 375. The 
quotation commences on page 520 (80 Pac. 380): 

“It certainly must be conceded that it was competent for the parties to stipu- 
late when and upon what conditions their proposed contract should become opera- 
tive and take effect, and could have conditioned it upon delivery of the contract, 
payment of premiums, some fixed time, or any other reasonable condition; and 
when the parties have done so, in such clear terms as here, courts should not 
seek means to contravene and frustrate the terms of such stipulations, and thereby 
defeat the intention of the parties, thus plainly expressed.” 

In the same connection and as illustrative of the same rule, appellant quotes 
from the concurring opinion of Mr. Justice Frick in Lombard v. Columbia Life 
Ins. Co., 50 Utah, at page 564, 168 Pac. 272, the following language: 

“There can be no doubt that such a provision in the application, and espe- 
cially if made a part of the policy, is valid and binding on both parties to the 
contract. 25 Cyc. 725, and cases there cited. Nor is there any doubt that such 
a provision may be waived by the company. Same volume, p. 730. It is also 
settled beyond dispute that the contents of the application and of the policy, if the 
application is made a part of the policy, constitute the contract of insurance.” 

The provision referred to in the excerpt last quoted was to the effect that 
the insurance should not take effect until the issuance and delivery of the policy 
and the payment of the first premium while the insured was in sound health. 

There is no such provision in the application or policy in the case at bar, 
but appellant earnestly contends that the doctrine enunciated in the excerpt above 
quoted applies with equal force and effect to any lawful stipulation the parties 
may agree to as a condition precedent to a policy of insurance becoming effective. 
In this case the agreement is that the insurance company—‘“shall incur no liability 
under this applicatioi until it has been received, approved and the policy issued 
and delivered and the full first premium stipulated in the policy has actually been 
paid to and accepted by the company during the lifetime of the life proposed.” 

I have italicized certain words in the above quotation, for it appears to me 
that / words italicized constitute the crux of the controversy involved in this 
appeal. 

Cases too numerous to mention can be found holding that when an application 
has been made, presented and approved and a policy prepared and returned to the 
local agent for delivery when the premium has been paid, such will constitute a 
contract of insurance enforceable by the beneficiary, even though the policy is 
not in fact delivered either to the insured in his lifetime or to his beneficiary 
afterwards. Such is the case of Lombard v. Insurance Company, supra, and cases 
therein cited. It may also be conceded that the weight of authority is that, where 
a contract of insurance is complete, except the payment of the premium, and such 
payment is tendered in time and refused, the contract of insurance is never- 
theless complete and enforceable against the insurer. This concession as to what 
the majority of the cases hold, and what appears to be the weight of authority, 
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renders it unnecessary to review in detail many of the cases cited in the briefs 
of the contending parties. Nevertheless, we shall cite the cases as they illus- 
trate the rule that while contracts of insurance are construed liberally in favor of 
the insured, they are, nevertheless, to be construed according to the manifest 
intention of the parties. 

Many of the cases relied on by appellant are cases in which there is a 
provision, either in the application or the policy or both, to the effect that the 
policy shall not be effective unless the insured is in good health when the policy 
is delivered. This provision is generally enforced. In a few of the cases cited 
it is held that, where the application or policy does not contain such provision, 
but the local agent is instructed, either by rule or special instruction, not to 
deliver the policy unless the applicant is in good health, the insurance is not 
effective, even though the applicant had no knowledge of such provision. John 
Hancock Mutual Life Ins. Co. v. McClure, 218 Fed. 597, 134 C. C. A. 355; 
Schwartz v. Germania Life Ins. Co., 18 Minn. (Gil. 404) 448, and other cases cited. 
I am of opinion the cases last cited are opposed to reason as well as the numerical 
preponderance of authority. The universally accepted rule that contracts of insur- 
ance should be construed liberally in favor of the insured forbids the interpolation 
into the contract of a provision not agreed to by the applicant. 

Other cases cited by appellant go to the point that the contract is not com- 
plete until delivery of the policy, when there is a provision in the contract to that 
effect. This, of course, is subject to the rule announced in Lombard v. Insurance 
Co., supra. Still other cases deal with miscellaneous provisions in insurance con- 
tracts, impracticable to classify without taking upon ourselves an unnecessary 
burden. It is sufficient to say that the cases relied on by appellant generally go 
to the point that the parties to the insurance have the right to insert such stipu- 
lations or limitations in the contract as they may deem proper for their own 
protection, and unless they are unlawful the courts will enforce them. The fol- 
lowing cases cited by appellant, in addition to those already referred to, illustrate 
the rule: Life Insurance v. Young, 90 U. S. (23 Wall.) 85, 23 L. Ed. 152; 
Joyce, Insurance (2d Ed.), §§ 54 and 70; Mesloh v. Life Insurance Co., 111 Kan. 
409, 207 Pac. 754; McCully’s Adm’r v. “Insurance Co., 18 W. Va. 782; Ray v. 
Insurance Co., 126 N. C. 166, 35 S. E. 246; McKenzie v. Life Insurance Co., 
26 Ga. App. 225, 105 S. E. 720; Hawly v. Insurance Co., 92 Iowa, 593, 61 N. wW. 
201; Life Insurance Co. v. Melton (Tex. Civ. App.), 144 S. W. 362; Markey v. 
Life Insurance Co., 103 Mass. 78; Bowen v. Life Insurance Co., 178 Mich. 63, 144 
N. W. 543, 51 L. R. A. (N. S.) 587; Ellis v. Life Insurance Co., 206 Ill. App. 
226: Kilcullen v. Met. Life Ins. Co., 108 Mo. App. 61, 82 S. W. 966; Kohan 
v. Life Ins. Co. (C. C.), 28 Fed. 705; Misselhorn v. Life Ins. Co. (C. C.), 30 
Fed. 545; Oliver v. Life Ins. Co., 97 Va. 134, 33 S. E. 536; Ansin v. Life Ins. 
Co., 241 Mass. 107, 134 N. E. 350; Carpenter v. Life Ins. Co, 212 Mo. App. 336, 
246 S. W. 623; Life Ins. Co. v. Lucas (Ky.), 79 S. W. 279; Bradley v. Insurance 
Co. (C. C. A.), 275 Fed. 657; Snedeker v. Met. Life Ins. Co., 160 Ky. 119, 169 
S. W. 570; Whiting v. Insurance Co., 129 Mass. 240, 37 Am. Rep. 317; Insur- 
ance Co. v. Hightower, 148 Ga. 843, 98 S. E. 469; Heiman v. Life Ins. Co., 17 
Minn. (Gil. 127) 153, 10 Am. Rep. 154; Insurance Co. v. Roessle, 67 Mass. 
(1 Gray) 336; Hoyt v. Life Ins. Co., 98° Mass. 539; Quinby v. Life Ins. Co., 
71 Hun. 104, 24 N. Y. Supp. 593; Rossiter v. Life Ins. Co., 91 Wis. 121, 64 
N. W. 876; Hill’s Adm’r v. Life Ins. Co. (Ky.), 90 S. W. 544; 1 May on 
Insurance (4th Ed.), 56; 25 Cyc. 717-721. 

Respondent contends that the contract of insurance was complete and relies 
on the following authorities: Joyce on Insurance, § 62; Lombard v Insurance Co., 
ae Hartford Fire Ins. Co. v. Whitman, 75 Ohio St. 312,, 79 N. E. 459, 9 Ann. 

~ 225; Unterharnscheidt v. Insurance Co., 160 Iowa, 223, 138 N. W. 459, 45 

R. A. (N. S.) 743; Phoenix Assurance Co. of London v. McAuthor, 116 ‘Ala. 
639, 22 South. 903, 67 Am. St. Rep. 154; Insurance Co. Adler, 71 "Ala. 516; 
a Vv. Allison, 165 Ala. 238, 51 South. 622, 138 ns St. Rep. 26; Dibble 

Northern Ins. Co., 70 Mich. 1, 37 N. W. 704, 14 Am. St. Rep. 470; 16 Am. & 
Eng. Enc. of Law (2d Ed.) 855; Cooper v. Mutual Life Ins. Co., 7 Nev. 116, 
8 Am. Rep. 705; Joyce on Insurance, vol. 1, § 103; 14 R. C. L. 898; Going v. Ins. 
Co: 58"S. 'S. 201, 36 S. E. 556. 

Respondent’s counsel cite other cases sustaining their contention that private 
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instructions not contained in the application or policy are not binding upon the 
applicant or his beneficiary. This contention being conceded, it is not necessary 
to refer to the cases. i 

Bearing in mind the real question to be determined, a brief review of the 
cases relied on by respondent will demonstrate whether or not they answer appel- 
lant’s contention. 

In Joyce on Insurance, § 62, the author merely announces the accepted rule 
that— 

“If the acceptance is made by the deposit of a policy in the mail, the contract 
is consummated, for the company thereby does an overt act which signifies that 
the policy should have present vitality.” 

This is the rule announced by this court in the Lombard Case. Hartford 
Fire Ins. Co. v. Whitman, does not appear to be in point, but the note and cases 
cited are instructive. On page 221, the annotator says: 

“Whether a contract of insurance has been consummated may depend upon 
the presence or absence of any one of the several elements necessary to the 
complete formation of such a contract. When the contract lacks any one of 
the elements made essential to the particular contract in question by its own terms, 
it has not been consummated.” 

Unterharnscheidt v. Insurance Co., is clearly within the principle of the Lom- 
bard Case. In Phoenix Assurance Co. of London v. McAuthor, the question decided, 
material here, is stated in paragraph 4 of the syllabus: 

“Where there is undisputed evidence of the completion of a contract of insur- 
ance, the burden of proving its cancellation, in an action thereon, is on the company, 
if it claims it.” 

In Stephenson v. Allison, the material question is stated in the opinion of 
the court (165 Ala. 238, 51 South. 622, 138 Am. St. Rep. on page 27) as follows: 

“A contract of fire insurance is complete when it appears that the terms of 
the contract have been settled by the concurrent assent of the parties, and nothing 
remains to be done but to deliver the policy. The actual delivery is not essential 
to its completion.” 

This is also within the principle of the Lombard Case. Dibble v. Northern 
Assurance Co., announces the rule that where an insurance agent has general 
authority from the owner to keep his property insured, cancels one policy on order 
of the company issuing it, and immediately reinsures in another company, paying 
the premium therefor, notifying the assured by mail of the transaction, and depos- 
iting the policy in his safe for the assured, is a sufficient cancellation of the first 
policy and delivery of the second to bind the latter company in case of loss. 
16 Am. & Eng. Ency. of Law (2d Ed.) 855, is covered by the rule declared in 
the Lombard Case. Cooper v. Pacific Mutual Life Ins. Co., is also determined 
by the doctrine announced in the Lombard Case. See, also, Joyce on Insurance, 
§ 103, to the same effect. The text quoted from 14 R. C. L. 898, only cites Cooper 
v. Mutual Life Ins. Co., which we have already considered. 

Going v. Insurance Co., is apparently the nearest analogy to the case at bar 
of any cited by respondent. The defense relied on by the company was the same 
as here. It was contended there was no completed contract of insurance as the 
policy had never been delivered. The local agent refused to accept payment of 
the premium which was seasonably tendered, giving as his reason that “the 
company would not allow him to deliver policies to sick men.” The policy con- 
tained the following words: “This policy does not take effect until the first 
premium shall have been paid during the lifetime of the insured.” Neither the 
policy nor the application reserved the right in the company to withhold the policy 
on account of sickness, and, as already stated in this opinion, both reason and 
authority are against the proposition that an applicant for insurance can be 
bound by interpolating into the contract a stipulation to which he has not agreed. 
He is bound only by the terms of his contract. 

The court in the Going Case having found that a tender of the premium 
had been made to the company during the lifetime of the deceased, and refusal 
of the company, under the terms of the contract in that case could not hold 
otherwise than that the contract of insurance was complete previous to the death 
of the insured, which occurred about three days after payment of the premium 
was tendered. This case is not out of harmony with the principle involved in 
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cases heretofore reviewed. Like many others considered, the rule in the Lom- 
bard Case applies. 

In the instant case, however, we have another factor to consider—a factor 
not found in any of the cases called to our attention by either of the parties. 
It is not difficult to determine what the rights of the parties are where the 
contract provides that the policy shall not take effect until the first premium 
shall have been actually paid during the lifetime of the insured. In such case 
all that is necessary is to find that the insured, or someone in his behalf, made 
tender of payment while the insured was yet alive. The law applied to that 
state of facts holds the insurance. company liable. But where the contract pro- 
vides, as in the instant case, that the company “shall incur no liability under this 
application until it has been received, approved and the policy issued and delivered 
and the full first premium stipulated in the policy has actually been paid to 
and accepted by the company during the lifetime of the life proposed,” the ques- 
tion arises, did not the insurance company by that* provision reserve the right 
to reject a tender of payment whether seasonably made or not. To hold, under 
such a provision, that the insurance company did not reserve the right to refuse 
to accept payment of the premium, would be in effect to entirely disregard 
the words we have italicized and give them no effect whatever. This we have 
no right to do unless we can find that the words are meaningless or without 
significance. It would be difficult to find that the words are without significance 
if we bear in mind the fundamental principles already referred to in relation 
to the effect of a tender of payment and refusal when the party making the 
tender is not in default. In such cases, as we have seen, tender of payment is 
equivalent to payment as far as concerns the contractual rights of the party 
making the tender. If an insurance company, for its own protection, desires 
to insert into the contract a clause or phrase by which it may avoid the effect 
of a mere tender being treated as equivalent to an actual payment, what principle 
of law or justice is thereby contravened? Many insurance companies, as will 
appear from a review of the cases cited, protect themselves by a clause in the 
application or policy to the effect that the insurance is not effective unless 
the insured is in good health when the policy should be delivered. As before stated, 
these provisions are always upheld by the courts. Why, then, should not a stipu- 
lation of this kind be upheld, inasmuch as it is included in the application, and, 
in the absence of fraud, is conclusively presumed to have been within the knowl- 
edge of the applicant when he signed the application? 

We are forced to the conclusion that the provision in the application referred 
to was inserted by defendant for its protection against contingencies arising subse- 
quent to its approval of the application, and that the provision should be given 
effect according to its plain and obvious meaning. 

From the foregoing discussion the conclusion is obvious that the trial court 
erred in denying defendant’s motion for a directed verdict and in directing a 
verdict for the plaintiff. 

Judgment reversed at respondent’s cost. 

Weber, C. J., and Gideon, Frick and Cherry, JJ., concur. 

On Application for Rehearing. 

PER CURIAM. Plaintiff has filed three separate briefs, and defendant has 
filed the same number in reply. 


The decision of the court turned solely upon the following sentence in the 
contract for insurance: 

“It is further agreed that the company shall incur no liability under this 
application until it has been received, approved and the policy issued and delivered 
and the full first premium stipulated in the policy has actually been paid to and 
accepted by the company during the lifetime of the life proposed.” 

The defendant refused to accept the money when tendered, and likewise 
refused to deliver the policy. We held that the defendant company reserved that 
right by the language above quoted. We find nothing in the briefs of counsel 
that justifies the court in changing its opinion or the decision heretofore rendered. 

The application for rehearing is therefore denied. 





212 Insurance Law Journal, Vol. 63. [Aug., 1924 


FORDYCE v. MODERN WOODMEN OF AMERICA. (No. 18415.) 


(Supreme Court of Washington. April 24, 1924.) 
225 Pacific Reporter 434. 


4. INSURANCE—BY-LAW BY FRATERNAL SOCIETY INVALID AS TO 
EXISTING CERTIFICATES AND DOES NOT PREVENT RECOVERY 
SEVEN YEARS AFTER UNEXPLAINED ABSENCE OF INSURED. 


Where, after the contract of insurance in a fraternal insurance society became 
effective, the society enacted a by-law declaring that, in case of the unexplained dis- 
appearance of insured, the certificate would not be paid until the expiration of his life 
expectancy, it did not prevent the beneficiary from recovering on the policy seven 
years after insured’s unexplained disappearance, such by-laws being unreasonable and 
therefore not binding. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 


6. INSURANCE—REMARRIED “BENEFICIARY” ENTITLED TO RECOVER 
WHERE SOCIETY ACCEPTED PREMIUMS BEFORE AND AFTER RE- 
MARRIAGE. 


Beneficiary of a certificate was entitled to the proceeds thereof where insured’s 
absence was unexplained for seven years, though she was remarried and was not a 
beneficiary within the certificate when the actien was brought, where the society 
accepted premiums on the certificate from her both before ana e‘ter her remarriage. 

Mackintosh, J., dissenting. 

(For other cases, see Insurance Dec. Dig. § 793.) 

Department 1. 

Appeal from Superior Court, Spokane County; Huneke, Judge. 

Action by Rosena J. Fordyce against the Modern Woodmen of America. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Truman Plantz, of Warsaw, Ill., Geo. H. Davis, of Rock Island, Ill., and Davis, 
Heil & Davis, of Spokane, for appellant. 

Arthur L. Hooper and James Emmet Royce, both of Spokane, for respondent. 

Hotcoms, J. Respondent’s complaint dated June 23, 1922, alleges that appellant 
is a fraternal beneficiary society, incorporated under the laws of the state of Illi- 
nois, and doing business in the state of W ashington ; that respondent is the same 
person as Rosena J. Clisby, named as beneficiary in benefit certificate No. 792,696, 
issued by appellant to Frank W. Clisby on December 2, 1902, whereby appellant agreed 
that in the event of Clisby’s death, while a member in good standing of the society, 
: — pay to his beneficiary the sum of $3,000. Paragraph 8 of the complaint is as 

ollows : 

“That Frank W. Clisby on and prior to the 5th day of January, 1915, resided 
in Seattle, King county, Washington, with his wife, the plaintiff herein, and their 
two minor daughters; that he was in moderate circumstances, and was well, happy 
and contended; and he was a man of exemplary habits, and a total abstainer from in- 
toxicating liquors, and was considerate, kind and affectionate to his family and 
generally regarding of the rights and feelings of others, and had strong domestic 
attachments; that he was a devoted husband and father, and when required to be 
absent from his home had continually written to his family at least once a day; 
that on January 4, 1915, the said Frank W. Clisby met two men in answer to an ad 
inserted in one of the Seattle papers and agreed to go with the said men who there- 
tofore were unknown to him, in a small gasoline launch upon the following day to a 
point in Puget Sound opposite Whidby Island, to take an inventory of a stock of 
goods; that he left his home on January 5, 1915, after bidding an affectionate good- 
bye to the plaintiff; that from that time the plaintiff has not seen Frank W. Clisby 
nor heard from him except one letter written on the same day on the car en route 
to the dock, nor has any trace of him been found although diligent search has been 
made by the plaintiff, her friends and relatives, officers and members of the defen- 
dant and other fraternal organizations and the police. Wherefore more than 7 
years have elapsed the plaintiff believes and alleges the fact to be that Frank W. 
Clisby is dead, and died on January 5, 1915.” 

It is further alleged that respondent notified appellant of the disappearance 
of Clisby, and at the end of 7 years from January 5, 1915, made formal proof 
of death, whereupon appellant refused payment of her claim; that she had paid 
appellant $282.25 for assessments on account of the certificate issued to Clisby, from 
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January, 1915, to January, 1922. She demanded judgment for $3,000 with interest 
from January 5, 1922, and $282.25 paid in for assessments, with interest from the 
dates of the respective payments of the assessments. 

Appellant answered admitting the issuance of the benefit certificate; denied that 
respondent was the beneficiary therein; denied the allegations contained in paragraph 
8 of the complaint; denied that plaintiff did file proof of the death of Frank W. 
Clisby, and that it was indebted to respondent. Appellant also set up six affirmative 
defenses. 

The first affirmative defense was in substance that the alleged cause of action 
of respondent was founded on contract between appellant and Clisby, which con- 
sisted of Clisby’s application for membership, the benefit certificate issued to him, and 
the by-laws of appellant then in force when the certificate was issued, and those 
subsequently enacted, and that in his application for membership in November, 1902, 
Clisby agreed in substance to conform in all respects to the laws, rules, and usages 
of the society then in force or that might thereafter be enacted or adopted, and that 
the application and the laws of the society should form the sole basis of ad- 
mission to, and membership in, the society, and of the benefit certificate to be issued 
to him by the society. It is further alleged that the benefit certificate provided that 
in case of the death of the member, while in good standing, his beneficiary would 
be entitled to the sum of $3,000, with interest: 

“Provided, that all the conditions contained in this certificate and the by-laws 
of the society as the same now exist or may hereafter be modified, amended, or en- 
acted shall be fully complied with.” 

It is also alleged that the certificate further provided: 

“No action can or shall be maintained on this certificate until after the proofs 
of death and claimant’s rights to benefits, as provided for by the by-laws of this 
society, have been filed with the head clerk and passed upon by the board of di- 
rectors, nor unless brought within 18 months from the date of the death of the 
member.” 

It is also alleged that the by-laws were amended or changed to take effect 
from and after September 1, 1908, as follows: 

“Sec. 66. Disappearance No Presumption of Death—No lapse of time or ab- 
sence or disappearance on the part of any member, heretofore or hereafter admitted 
into the society, without proof of actual death of such member, while in good stand- 
ing, in the society, shall entitle his beneficiary to recover the amount of his benefit 
certificate, except as hereinafter provided. The disappearance or long-continued 
absence of any member unheard of shall not be regarded as evidence of death or 
give any right to recover on any benefit certificate heretofore or hereafter issued 
by the society until the full term of the member’s expectancy of life, according to the 
National Fraternal Congress Table of Mortality, has expired within the life of the 
benefit certificate in question, and this law shall be in full force and effect, any statute 
of any state or country to the contrary notwithstanding. The term ‘within the life 
of the benefit certificate’ as here used, means that the benefit certificate has not lapsed 
or been forfeited, and that all payments required by the by-laws of the society have 
been made.” 

It is further alleged in the affirmative defense that proofs of actual death of 
Frank W. Clisby had never been filed by respondent, and that the expectancy of life 
of Clisby according to the National Fraternal Congress Table of Mortality has not 
expired, and did not expire within the life of the benefit certificate issued by the 
society to Clisby and sued upon herein. 

The second affirmative defense alleged that proofs of death as provided for in the 
by-laws in force at all times after January 5, 1915, were never filed with the head 
clerk of the society. 

The third affirmative defense was that action was not brought by respondent 
within 18 months from the date of the alleged death of Clisby, as provided in the 
benefit certificate. 

The fourth affirmative defense was that if Clisby died on January 5, 1915, as 
alleged, the action was not brought within 6 years from the time the cause of action 
accrued. 

The fifth affirmative defense was that respondent is not the beneficiary, as 
provided in a section of the by-laws of this society, because she has remarried, 
having married one Fordyce on June 8, 1918, while section 45 of the benefit certificate 
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provides that it shall be payable only to the wife or surviving children, including 
legally adopted children, or to some other person or persons named in the benefit 
certificate as beneficiary. 

The sixth affirmative defense is that appellant, being organized as a fraternal 
benefit society, incorporated under the laws of Illinois, and operating under a charter 
granted by that state, which provided that the society shall be organized and car- 
ried on for the sole benefit of its members, and not for profit; that it is a fraternal 
society as defined by the statutes of Washington, duly licensed to transact business 
as such in this state; and that respondent’s cause of action was founded on a con- 
tract between appellant and Clisby, which contract consisted of the charter and articles 
of association, and by-laws of appellant, the application of Clisbyand the benefit 
certificate issued to him. The answer then set up the provisions of the contract 
as set forth in the first affirmative defense, inclyding section 66 of the by-laws, and 
the allegation that proof of the actual death of Clisby had never been furnished ap- 
pellant; that his expectancy of life had not expired at the time of the commence- 
ment of the suit. This affirmative defense then set forth in full the proceedings 
leading up to and ending in the decision of the Supreme Court of Illinois in the case 
of Steen v. Modern Woodmen of America, 296 Ill. 104, 129 N. E. 546, 17 A. L. R. 
406, setting up the opinion of the court in full, wherein that court held that the by- 
law in question was reasonable and valid, and appellant therefore alleged that that 
decision was the law governing the contract in question, and unless it was so con- 
strued appellant would be deprived of the benefits of the due faith and credit pro- 
visions of the United States Constitution, § 1, art. 4. 

One of the judges of the lower court sustained the demurrers as to the first 
and sixth affirmative defenses, and overruled them as to the other affirmative de- 
fenses, upon which respondent joined issue by reply, and the cause went to trial. 

The trial court made findings of fact which are amply sustained by the evi- 
dence, in favor of respondent. Among other things it found from the circumstantial 
evidence adduced that Frank W. Clisby died on or about January 5, 1915. Con- 
clusions of law and judgment followed accordingly. 

Other pertinent facts shown by the evidence, documentary and otherwise, were 
that the fraternal insurance and benefit certficate was issued to Clisby in Spokane, 
this state. He became a member of the local society, or “Camp” in the nomenclature 
of the society in Spokane; he was 37 years of age at the time of his disappearance, 
and the period of expectancy according to the mortality table introduced by ap- 
pellant was to the age of 77 years. He therefore had an expectancy at the time 
of his death of about 40 years. Hence, if the benefit assessments were required to 
be paid until the end of the period of expectancy they would necessarily be paid 
for a period of about 40 years from the time of the disappearance of Clisby. Since 
his beneficiary was near middle life at the time of his disappearance she may have 
died also long before the expiration of the 40 years. 

Many questions are extensively and elaborately discussed by appellant, but the 
pivotal question to be determined in this case is: 

“Does a by-law of a fraternal insurance society enacted after the contract of 
insurance is effective, which declares that in case of the unexplained disappearance 
of the insured the proceeds of the policy will not be paid until the expiration of his 
“ge expectancy, prevent the beneficiary from recovering on the policy at the end of 

years? 

[1] We are not bound by the decision upon the by-law in question, and a similar 
benefit certificate issued in the state of Illinois, as contended by appellant. We are 
no more bound by the decision of the Supreme Court of Illinois in the case of Steen 
v. Modern Woodmen of America, 296 Ill. 104, 129 N. E. 546, 17 A. L. R. 406, than 
the Supreme Court of Illinois would be by a decision this court might make that a 
Washington domestic corporation might change its contracts made and entered into 
in the state of Illinois, at will, regardless of the rights of the contract holder, or 
of statutory or declared public policy existing in the state of Illinois. National 
Union v. Sawyer, 42 App. D. C. 475; Expressman’s Mut. Benefit Ass’n v. Hurlock, 91 
Md. 585, 46 Atl. 957, 80 Am. St. Rep. 470; 23 Cyc. 1555, 1556. 

In the Maryland case above cited, the Supreme Court observed: 

“But, without regard to authority, it would be a most remarkable situation if 
all the contracts made by our citizens with foreign corporations, under the same 
circumstances these were made, are to be construed, and the rights of parties 
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hereunder to be settled, by the laws of other states. We cannot adopt a view 
leading to such results.” 

In this case the place of contract, the place of performance and the place of 
trial are all within this state, and our laws must control all the questions pre- 
sented. Scudder v. Union National Bank, 91 U. S. 406, 23 L. Ed. 245; Neufelder v. 
German American Ins. Co., 6 Wash. 336, 33 Pac. 870, 22 L. R. A. 287, 36 Am. St. 
Rep. 166; Griesemer v. Mutual Life Ins. Co., 10 Wash. 202, 38 Pac. 1031. 

{2, 3] Upon the principal question herein we have held that the sudden un- 
explained disappearance and absence of a man for 7 years raises the presumption 
of death, the time thereof being a question for the jury; and in an action for in- 
surance where it appears that the man was in middle life with a wife and two 
minor children, and was strongly attached to his family, respected in the com- 
munity, and in good circumstances, the jury would be justified in finding that 
death was the cause of his absence. Butler v. Supreme Court Foresters, 53 Wash. 
118, 101 Pac. 481, 26 L. R. A. (N. S.) 293. The facts in this case are as strong 
as in that, or stronger. 

[4] The Steen Case, supra, holds that the society may, by its by-laws made 
after the issuance and delivery of the benefit certificate to its members, not only 
change or add to laws of the society, but may change the rule of evidence itself, 
even though declared by statute or by judicial decision. That decision in itself 
is unreasonable, as has been intimated by courts which have decided upon this 
same by-law since that decision was handed down. 

In Boynton v. Modern Woodmen of America, 148 Minn. 150, 181 N. W. 327, 
17 A. L. R. 401, where the reasonableness of the identical by-law was involved, the 
court cited a number of cases upholding the rule that such by-law made after the 
delivery of the benefit certificate to a member must be reasonable, and the court 
went on to say: 

“At the time the insurance contract in the case at bar was entered into, it was 
settled law that an unexplained absence of seven years was competent evidence 
of death, and sufficient to justify a recovery thereon by the beneficiary. The amended 
by-law not only abrogates that rule of evidence, and that method of proof of death, 
in which the insured perhaps can have no vested right, but materially changes the 
contract in point of substance by imposing upon the beneficiary the burden of con- 
tinuing the payment of dues and assessments for a long period of time after the 
lapse of the seven years’ disappearance; namely, during the period of the insured’s 
life expectancy. That the change is unreasonable seems the only fair conclusion. 
The opposite conclusion has been adopted in Illinois, the home of the defendant cor- 
poration, Ohio and Missouri. Steen v. Modern Woodmen, 296 Ill. 104, 129 N. E. 
546; Cobble v. Royal Neighbors (Mo. App.) 219 S. W. 118; McGovern v. Brother- 
hood, 85 Ohio St. 460, 98.N. E. 1128. We are not persuaded by the reasoning of 
the opinions in those cases. The result there arrived at borders too closely upon the 
technical or strict legal rights, wholly divorced from considerations of reasonable- 
ness, which are guiding elements in cases of the kind, and conflicts with the law 
of this state.” 

Our search discloses that, even in Illinois, the rule had been that subjecting the 
certificate of membership in a beneficiary order to subsequent by-laws and amend- 
ments, was subject to the qualification that the later amendment or by-law should be 
reasonable and in harmony with the general policy of the order. It was accord- 
ingly held that a subsequent by-law was unreasonable and null, and one which the 
society was without authority to enact, which prohibited members from engaging 
in the business of keeping a saloon, and to at once cancel the certificates of mem- 
bers engaging in such calling. Modern Woodmen of America v. Wieland, 109 IIl. 
App. 340. 

Pe The Missouri Court of Appeals case cited in the Minnesota case above cited 
was later reversed by the Supreme Court of Missouri in 291 Mo. 125, 236 S. W. 
306, 21 A. L. R. 1346. 

The annotators in Ann. Cas. 1913C, at page 676, cite cases from 19 jurisdictions 
in this country, England, Ireland, and Canada, and no contrary decisions, and 
state it as a general rule that— 

“Tt seems to be admitted very generally by the courts that where a member 
of a fraternal benefit society agrees in his application * * * to be bound by the laws 
and rules of the society then in force and thereafter adopted, the society may, after 
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he has become a member, make a reasonable amendment to its by-laws and thereby 
bind him to compliance therewith. The amendment, must, however, be reasonable 
in order to be binding.” 

The same conclusion is arrived at by the annotators in 17 A. L. R. at page 423, 
and indeed the Supreme Court in the Steen Case, supra, seem to admit that rule, and 
to endeavor by their logic to sustain the reasonableness of the by-law, while other 
courts cannot and do not sustain its reasonableness. The following courts have, 
either upon this identical by-law or upon a disappearance by-law similar in terms 
and effect to the one in question, decided such by-law to be unreasonable and void: 
National Union v. Sawyer, 42 App. D. C. 475; Modern Woodmen v. White, 70 
Colo. 207, 199 Pac. 965, 17 A. L. R. 393; Gaffney v. Royal Neighbors, 31 Idaho, 549, 
174 Pac. 1014; Richey v. W. O. W., 184 Iowa, 10, 168 N. W. 276, L. R. A. 1918F, 
1116; Haines v. M. W. A., 189 Iowa, 651, 178 N. W. 1010; Fryer v. M. W. A. (Iowa) 
179 N. W. 160; Olson v. M. W. A., 182 Iowa, 1018, 164 N W. 351, L. R. A. 1918F, 
1164; Fleming v. Merchants’ Life Ins. Co. (Iowa) 180 N. W. 202; Hannon vy. A. O. 
U. W., 99 Kan. 734, 163 Pac. 169, L. R. A. 1917C, 1029; M. W. A. v. Hurford, 193 
Ky. 50, 235 S. W. 24, 21 A. L. R. 1340; Samberg v. K. O. T. M., 158 Mich. 568, 123 
N. W. 25, 133 Am. St. Rep. 396; Boynton v. M. W. A., 148 Minn. 150, 181 N. W. 
327, 17 A. L. R. 401; Cobble v. R. N. A,, 291 Mo. 125, 236 S. W. 306, 21 A. L. R. 
1346; Garrison v. M. W. A., 105 Neb. 25, 178 N. W. 842; Roblin v. K. O. T. M., 
269 Pac. 139, 112 Atl. 70; K. P. v. Wilson (Tex. Civ. App.) 204 S. W. 891; W. O. W. 
. (Tex. Civ. App.) 222 S. W. 649; Sweet v. M. W. A., 169 Wis. 462, 172 N. 

Tl, 143. 


The reasoning in most of the above cases is impressive and convincing. 

It is unquestionable that the overwhelming weight of authority is against the 
decision of the Illinois court. The demurrers as to the first and sixth affirmative 
defenses were, therefore, properly sustained; and the finding of fact and con- 
clusions of law of the trial judge were correct. 

[5] As to the statute of limitations it was obviously in suspense while the 
period of 7 years was running, although when the issue was presented the trier of the 
facts could find upon substantial evidence that death occurred at or about the com- 
mencement of the period of presumption. 

[6] There is only one other question urged by appellant that merits considera- 
tion, and that is the contention that respondent is not entitled to the proceeds of the 
benefit certificate because she remarried. The facts in this case are quite parallel 
with the facts in the case of Security Benefit Association v. Verdery, 71 Colo. 150, 
204 Pac. 895, where the court held that where the fraternal benefit society knew that 
the member had disappeared, and his wife, the beneficiary of the certificate, had se- 
cured a divorce and had remarried, and the society had accepted payments of pre- 
miums on the certificate from her both before and after her divorce, it may not 
dispute her rights to recover. In the instant case there is no question but that re- 
spondent was the wife of Clisby at the time he disappeared, and remained his wife 
until from all the evidence obtainable she and every one acquainted with them 
and with the facts were convinced that Clisby was dead. She was named as bene- 
ficiary in the benefit certificate, and the fact that she had changed her name by mar- 
riage did not change her identify as beneficiary. 

After a careful consideration of the whole case, and of the contentions made 
by appellant, we are convinced that the judgment of the trial court was right, and 
must be and is affirmed. 

Matin, C. J., and TotmMAn and Parker, JJ., concur. 

MAackKINTOSH, J., dissents. 
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NORWICH UNION FIRE INS. SOC., LIMITED, OF NORWICH AND 
LONDON, ENGLAND, v. LEO BROS. CO. 


NEW BRUNSWICK FIRE INS. CO. v. SAME. 


(Circuit Court of Appeals, Ninth Circuit. April 21, 1924.) 
No. 4140. 


297 Federal Reporter 689. 


INSURANCE—EVIDENCE HELD SUFFICIENT TO SHOW FIRE POLI: 
CIES COVERED TANK IN REAR OF FACTORY. 


In an action on fire policies, evidence held sufficient to show that the policies 
were intended to cover tank in the rear of the main building, connected therewith 
by a shed roof. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

In Error to the District Court of the United States for the Central Division 
of the District of Idaho; Frank S. Dietrich, Judge. 

Separate actions by the Leo Bros. Company against the Norwich Union Fire 
Insurance Society, Limited, of Norwich and London, England, and against 
the New Brunswick Fire Insurance Company. Judgments for plaintiff, and de- 
fendants bring error. Affirmed. 

E. Eugene Davis, of Spokane, Wash., C. J. Orland, of Moscow, Idaho, and 
H. B. M. Miller, of San Francisco, Cal., for plaintiffs in error. 

Frank L. Moore, of Moscow, Idaho, for defendant in error. 

Before Hunt, Rudkin, and Morrow, Circuit Judges. 

Hunt, Circuit Judge. Leo Bros. Company, a corporation, defendant in error, 
brought actions against the Norwich Union Fire Insurance Society, Limited, and 
the New Brunswick Fire Insurance Company, respectively, to recover upon two 
policies of fire insurance. The cases were consolidated for trial to the court 
without a jury. Judgment was entered in favor of the plaintiff, and the insurance 
companies, plaintiffs in error, brought writ of error. For convenience we refer 
to the parties as they appeared in the District Court. 

Leo Bros. Company had a cider and vinegar factory in Moscow, Idaho. The 
Veatch Realty Company, a partnership composed of Fred and M. J. Veatch, 
was the agent of both insurance companies, and as such agent issued and de- 
livered to plaintiff, upon the payment of the respective premiums, policies of fire 
insurance in the Norwich Union for $5,000, and in the New Brunswick for $6,000, 
whereby the respective companies insured plaintiff against loss of or damage by 
fire to merchandise of every description, consisting principally of vinegar and 
vinegar stock, manufactured or in process of manufacture. In the Norwich Union 
policy the building was described as “situate at No. 244, on the east side of Main 
street, between A and C streets in Moscow, Idaho.” The policy referred to the 
building as a “three-story, comp. roof brick and frame building and its additions 
(if any) of like construction, communicating and in contact therewith, situate as 
above.” The New Brunswick policy contained substantially the same description 
of merchandise, followed by these words: 

“Located and contained as described herein and not elswhere, to wit, * * * 
being the property insured or sold, but not removed, * * * all only while con- 
tained in the three-story comp. roof brick and one-story frame building and its 
additions, if any, of like construction, communicating and in contact therewith 
situate as above, * * * all situate No. 244 on the southeast corner of Main and C 
streets, in Moscow, Idaho.” 

At the bottom of the policies were the following notations: 

Fire damaged the vinegar in certain tanks in a tank shed belonging to plaintiff, 
and the question is whether the property destroyed by the fire was covered by the 
contracts of insurance. 

There is no controversy over the fact that block 102 and the streets designated 
as bounding the block have relation to the town-site plot of Moscow, and that No. 
244 has reference to an insurance map spoken of as the Sanborn map, which was used 
by all insurance companies and their agents in issuing policies, making rate sheets and 
reports. The vinegar factory was in the northwest corner of block 102, fronting 
on Main street, at the corner of C street. The factory itself was in a brick building 
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on the corner, which ran back to an alley. The tank shed was south of the main 
building and extended back, but not quite, to the alley. Between the tank building and 
the main building, at the rear end of the tank building, there was a connection by 
means of a shed roof, and between the factory and tank building there was a drive- 
way from Main street to the west side of the shed connection just referred to. All 
of the parts, tanks and main building, were used as a single manufacturing plant. 

It is argued by the insurance companies that the parties had constituted the 
two buildings as two separate and distinct risks, and that the property was insured 
only “while located and contained as described herein and not elsewhere,” and that 
insurance covered the property only “while contained in the three-story comp. 
roof * * * situate as above.” Construing the contracts as justifying evidence of ex- 
trinsic facts, in order to enable the court better to understand the situation, Veatch, 
who wrote the policies, testified concerning the circumstances surrounding the issuance 
of the policies, the rates, the rules applicable to different risks, and how hazards are 
regarded. On the Sanborn map of block 102, “No. 244” appears in front of the 
Main street line of the manufacturing part of the plaintiff’s property. No figures ap- 
pear in front of the vinegar tank property. This matter assumed importance, as 
Veatch, who was agent for some other fire insurance companies, had at previous times 
filled out policies in which the vinegar tank shed risk was described as No. 240 on 
the east side of Main street, and in pencil had written “240” opposite the tank shed 
shown on the Sanborn map in his possession. 

Veatch, however, explained this by saying that, when Leo Bros. started to put 
a small shed building on the south side of the ground, they put up three tanks only, 
and the shed was boarded up on two sides, and that he had at that time estimated 
how the city numbered the premises for the distance between two numbers, and for 
his own convenience he put “240” on the old map, and had inadvertently written “240” 
on one of the policies, which was first written in 1913 or 1914, and thereafter in re- 
newals, for his own information, had used “240” as covering the vinegar, merely to 
keep from looking through his record to show the specific insurance he wanted to can- 
cel; that where he numbered in his report “240,” on the east side of Main street, 
the risk was a special hazard, and that when the report of a special hazard was sent 
into the home office, a traveling agent was sent to inspect the risk, and in the present 
matter what had been reported in policies as No. “240” had been accepted by the 
special agent of every company that had a policy on the property since 1911; that his 
reports to the companies which carried the number “240” also carried a description 
of the property as between A and C streets, on Main street; that his reports showed 
the rate of insurance and the descriptive clause of the policy, from all of which the 
company could readily understand that the rate of $2.50 per hundred carried insurance 
upon vinegar in any part of the plant, and that policies carrying the lower rate of 
$2.45 would cover vinegar or vinegar products only while located in the vinegar 
tanks in the tank shed. The number “240” does not appear in the book of specific 
rates related to the manufacturing plant of Leo Bros. The form which was used 
by Veatch as agent, and attached to the daily report blank to the general agent of 
the Norwich Union policy, designated the risk with reference to the page and 
line of a book of specific rates “page 3 line 2.” In the daily report of the New 
Brunswick policy the rate book reference seems to have been left blank, but the rate 
of $2.50 was given, and the rate book used for block 102, line 2, gave the specific 
rate for the vinegar factory $2.50 per hundred on building and contents—building 
and contents taking the same rate of insurance. The third line of the rate book 
page also gives — specific rate on the part of the building marked “Vinegar Tanks” 
and contents at $2.45 per hundred. 

What V eatch said seems very reasonable, that from the information given insur- 
ance men would know that insurance reported at $2.50 covered the entire plant, while 
any reported at $2.45 would be only coverage for that part of the plant specified “Vine- 
gar Tanks” in the rate book. Veatch explained that two rates were sometimes car- 
ried, the $2.50 and $2.45, under one cover, because the quantity of vinegar was being 
moved frequently from one part of the plant to the other, and, there being no practi- 
cal, simple way of keeping track of the quantities in one or the other part at - 
times, the custom was to carry a certain amount of specific insurance at the $2.45 
rate on the contents of the tanks described as “240,” and as the stock of vinegar went 
down to “cancel on that stuff.” The insurance companies say, however, that the rules 
under which the parties contracted prohibited the writing of insurance under a 
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blanket policy covering under one sum separate and distinct risks or items without 
use of a co-insurance or reduced rate average clause, and that Veatch in part of 
his evidence recognized such prohibition. 

The rule relied upon, prohibiting blanket policies in cases indicated, contained the 
exception that policies covering under one sum merchandise contained in warehouses 
and en their adjoining platforms, or cars alongside, shall be considered as complying 
with the rule requiring different items of hazard to be specially insured. Veatch, 
as an experienced insurance man, said the rules did not forbid the writing of a 
blanket policy upon an entire plant, where, as here, the highest rate applicable was 
charged, and that by his understanding of the rules application of the coinsurance re- 
duced rate average clause is only where there are two buildings covered by one policy. 
The testimony of the insurance expert called by defendants is not inconsistent with 
what Veatch said, for he recognized that insurance can be written under a blanket 
policy with the highest rate applicable; that, too, without containing a reduced rate 
average clause and a coinsurance clause. 

Elucidation of the evidence is had by reference to Tariff Rules, page 4, where 
it is provided that, when two or more buildings used for any of the purposes de- 
scribed, adjoining or adjacent, are occupied by the same firm for a common purpose, 
so that the buildings, although separated, virtually constitute a single hazard, they 
need not be charged for as exposures to each other, provided the highest basis rate of 
any of the buildings so adjoining or adjacent is made the basis rate for one of said 
buildings according to its class; otherwise, each building taking its proper basis 
rate in accordance with the rule for determining rate of premium must be subject 
to the charge for exposure as per the table of exposures. One of the lists referred 
to in the rule includes clusters of buildings forming a manufacturing establishment. 
Veatch testified that the form used in the policies, where it said “additions com- 
municating and in contact therewith,” covered the vinegar wherever located in the 
plant. 

The peculiar relationship of Veatch to the parties has prompted very careful 
examination of his testimony, but it has withstood such scrutiny, and in connection 
with the whole case has led us to the conclusion that the premises were considered 
by all concerned as a manufacturing plant in one building, connected in its parts, 
and that the use of ‘240’. was solely for the convenience of Veatch in canceling 
insurance on the vinegar where the special rate of $2.45 was employed. 

The judgment is affirmed. 


NATIONAL UNION FIRE INS. CO. v. PRICE er at. (4 Div. 108.) 
(Supreme Court of Alabama. April 24, 1924.) 
99 Southern Reporter 848. 

2. INSURANCE—DEFRAUDED INSURANCE COMPANY ENTITLED TO 
SUBROGATION TO ANY FULLY SATISFIED MORTGAGEE, BUT NOT 
PRO TANTO TO ONE PARTIALLY SATISFIED. 

Where an insurance company paid money on a fire policy, in ignorance that it 
had been rendered void by fraudulent violation of a clause against taking out another 
policy, the company was entitled to subrogation to any mortgagee’s rights whose 
debt had been fully satisfied, with the insurance money, but not pro tanto to a 
partially satisfied mortgage, because it might interfere with securities of the mort- 
gagee or his assignee. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

Appeal from Circuit Court, Henry County; H. A. Pearce, Judge. 

Bill in equity by the National Union Fire Insurance Company against H. C. 
Price and others seeking to be subrogated under a mortgage. From a decree sus- 
taining demurrer to the bill, complainant appeals. Affirmed. 

Farmer, Merrill.& Farmer, of Dothan, for appellant. 

Espy & Hill, of Dothan, for appellees. 

Miter, J. This is a bill in equity filed by the National Union Fire Insurance 
Company, a corporation, against H. C. Price, Charlie Frazier, and the Farmers’ 
State Bank of Newville, a corporation. It seeks to be subrogated to the rights of 
the Farmers’ State Bank of Newville under a mortgage held by it on a dwelling 
house, barn, and land, together with certain personal property. The defendants de- 
murred to the bill, the demurrers were sustained by the court, and from this decree 
the appeal is prosecuted by the complainant. 
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The complainant issued to Charlie Frazier a fire insurance policy on the dwell- 
ing, barn, and all the personal property described in the mortgage. The property 
was destroyed by fire, except the cattle and the land on which the house and barn 
were located. The policy had a loss clause, payable to H. C. Price in case of loss, 
as his interest may appear. The loss sustained under the policy was adjusted by 
complainant with Charlie Frazier in the sum of $2,669.50. 

The appellee insists the demurrers were properly sustained because the “bill does 
not allege that the mortgage which it is claimed that complainant paid was executed 
by Charlie Frazier to the bank, nor does the bill allege who in fact executed the 
mortgage.” 

The bill alleges the $2,669.50 was paid by complainant to H. C. Price, and avers: 

“That said sum was paid by said Price to said bank, respondent, and credited on 
its mortgage debt due it from respondent Frazier.” 

The bill also stated: 

“At the time of said fire the said Farmers’ State Bank of Newville had a mort- 
gage from the said Charlie Frazier and wife on the following lands, about 280 acres, 
describing it by government numbers; and plaintiff’s $2,669.50 was used pro tanto 
to the satisfaction of said mortgage to said bank.” 

[1, 2] It is clear from the bill that the mortgage was executed by Charlie 
Frazier and wife, that the bank held the mortgage at the time of the fire, and the 
loss, if any, under the policy, was payable to H. C. Price, and it was paid to Price 
and by him paid to the bank on the mortgage. It is not definite and certain whether 
the bank was the mortgagee or Price was the mortgagee and the bank his trans- 
feree; but it is certain the mortgage was executed by Frazier and wife; the bank 
held and owned it at the time of the fire; the loss under the policy was payable 
to Price; and that Price collected it and paid the $2,669.50 to the bank to be 
credited on this mortgage debt of Frazier. From these facts we could reasonably 
infer that Frazier was the mortgagor. Price the mortgagee, and the bank holds 
the mortgage as transferee of the mortgagee. These grounds of demurrer were not 
well taken. The mortgage was sufficiently described and identified in the bill; it 
described accurately the property, real and personal, embraced in it; the name of the 
holder and owner of it, and the amount of the debt secured by it. The defendants 
demur to the bill because it fails to aver the entire mortgage debt has been paid, 
and because it fails to aver the $2,669.50 paid by it satisfied in full the balance due 
on the mortgage debt. The bill alleges the amount due on the mortgage “to be 
about $4,500” at the time of the fire, and the $2,669.50 paid by complainant was 
credited on this mortgage debt. The bill states the $2,669.50 was, pro tanto, used 
to the satisfaction of said mortgage to said bank. It further alleges: 

“Frazier and Price and said bank took and used the money for plaintiff in the 
sum of $2,669.50 to pay off pro tanto the said mortgage to said bank.” 

The bill fails to aver the whole mortgage debt has been paid; in fact, it affirma- 
tively appears from the averments that the entire mortgage debt has not been paid. 
The $2,669.50 paid only a part of it, and was “credited on the mortgage debt” of 
“about $4,500,” and the balance due remains unpaid. This would prevent the enforce- 
ment of subrogation if complainant is entitled in equity to it. 

In Cross v. Bank of Ensley, 205 Ala. 274, 87 South, 843, this court wrote: 

“The general rule in regard to subrogation was stated in Atherton v. Tesch, 
202 Ala. 448, 80 South. 832, to the effect that before subrogation can be enforced 
the whole debt must be paid, and, further, that subrogation will not be enforced if 
the rights of a creditor are to be in the least prejudiced thereby.” 

The reason for the rule has been stated by this court, and we will not repeat it. 

These grounds of demurrer to the bill of complaint were well taken, and the 
court did not err in sustaining them. Atherton v. Tesch, 202 Ala. 448, 80 South. 832; 
Cross v. Bank of Ensley, 205 Ala. 274, 87 South. 843; 37 Cyc. 408, notes 69-71. 

This court has declared the right to enforce subrogation existed, in Bolman v. 
Lohman, 74 Ala. 507, as follows: 

“Where there is misrepresentation and fraud, by which one has been induced to 
advance money to discharge a lien on property, and the money is so appropriated, 
it is common for equity to protect the lender, by subrogating him to the lien which 
his money has been used to extinguish. Less than this would be to encourage fraud 
by placing a premium upon artifice and dishonesty. Wolff v. Walter, 56 Mo. 292; 
Sheldon on Sub. § 247.” 
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In 37 Cyc. 378, notes 72, 73, we find this general principle stated, which is sup- 
ported by many authorities: 

“But payments made in ignorance of the real state of facts cannot be said to be 
voluntary, and a person who has paid a debt under a colorable obligation to do so, 
that he may protect his own claim, or under an honest belief that he is bound, will 
be subrogated.” 

This bill alleges the insurance policy contained a clause, agreed to by the parties, 
by and under which the policy was void, if there was another policy of fire insur- 
ance on this property. There was another policy of fire insurance on this property 
for $700, issued by the A2tna Insurance Company. The complainant had no notice 
or knowledge of this policy being on the property until after the $2,669.50 was paid 
by it to Price; and when its policy was issued Frazier, the owner of the property, 
informed complainant there was no other policy of insurance on the property, and 
that complainant was misled, deceived, and defrauded into paying the $2,669.50 to the 
mortgagee on the mortgage debt under the policy under an honest belief that he was 
bound to do so, when, in fact, the insurance contract was void and payment was 
made by complainant in ignorance of the facts which rendered the insurance policy 
contract void. 

It evidently appears from these facts alleged in the bill that complainant paid 
the $2,669.50 to the mortgagee in ignorance of the real facts which rendered the 
insurance contract void; the debt, after the loss by fire, was paid by it under color- 
able obligation, the insurance policy, to do so, and it was paid under an honest belief 
that it was bound to do so at the time it was paid. This would entitle complainant 
to the right to invoke the doctrine of subrogation, if the whole mortgage debt had 
been paid. Authorities supra. 

A pro tanto subrogation, which complainant seeks by the bill, is not allowable. 
A part of the mortgage debt of $4,500 cannot in equity be assigned to it, because it 
might possibly interfere with the securities of the mortgagee or his assignee, the bank, 
and prejudice his rights in collecting the balance due on the mortgage debt, which 
is not permissible. Atherton v. Tesch, 202 Ala. 448, 80 South. 832; Cross v. Bank 
of Ensley, 205 Ala. 274, 87 South. 843; 37 Cyc. 408, notes 69-71. 

The decree sustaining the demurrers to the bill is free from error, and is affirmed. 

Affirmed. 


Anderson, C. J., and Sayre and Gardner, JJ., concur. 


MERCHANTS’ UNION INS. CO. v. JOHNSON. (No. 24095.) 
(Supreme Court of Mississippi, Division B. May 12, 1924.) 
99 Southern Reporter, 899. 
(Syllabus by the Court.) 
1. INSURANCE—RECORD WARRANTY IN FIRE POLICY HELD TO RE- 
QUIRE ASSURED TO KEEP BOOKS ENABLING ACCOUNTANT TO 
ASCERTAIN PROPERTY ON HAND AT TIME OF FIRE. : 


’ 


A “record warranty,” in a fire insurance policy covering cotton and cotton seed 
in a gin house, which provides that “the assured will keep a book, containing a 
complete and correct record of all cotton put in the gin house or cotton house, and 
all cotton taken from the gin house, or cotton house, and all cotton seed put in 
the gin house or seed house, and all cotton seed taken from the gin house or 
seed house, and in case of loss or damage the assured will produce such book 
and record for examination by this company, otherwise: this entire policy shall 
be null and void,” requires the assured to keep such a book or books as will 
enable an accountant to ascertain from them with reasonable accuracy the amount 
of the property on hand at the time of the fire. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

2. INSURANCE—BOOK CONTAINING STUBS OF GIN TICKETS HELD 
NOT A COMPLIANCE WITH RECORD WARRANTY IN FIRE POL- 
ICY ON COTTON AND COTTON SEED IN GIN HOUSE. 

A book containing the stubs of gin tickets, on which stubs was entered a 
statement of the date of the receipt of cotton, the name of the owner, the gross 
weight of the seed cotton received, the tare, the net weight of the seed cotton, 
the weight and number of the bale, and the net weight of the seed, and the word 
“delivered” when the cotton was delivered to the owner, and the word “saved” 
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when the seed was carried away by the owner, but which contained no entry 
whatever showing the amount of cotton or cotton seed sold or shipped by the 
assured, is not a compliance with this record warranty, and this deficiency as to 
the seed cannot be supplied by the production of railroad bills of lading of cars 
of seed shipped, and loose memoranda of weights of seed which purported to 
have been issued by the purchaser of such seed. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

Appeal from Circuit Court, Sunflower County; S. F. Davis, Judge. 

Action by J. N, Johnson against the Merchants’ Union Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and rendered. ’ 

A. A. Armistead, of Vicksburg, for appellant. 

Quinn & Cooper, of Indianola, for appellee. 

Cook, J. This is an appeal from the Circuit Court of Sunftower County, by the 
Merchants’ Union Insurance Company, defendant in the court below, from a 
judgment rendered against it on a fire insurance policy covering cotton “ginned and 
unginned, baled and unbaled, seed cotton, cotton seed, including sacks or packages 
containing same, and bagging and ties,” only while on the ginnery premises. 

To the declaration, which is in the usual form, the defendant filed its plea of the 
general’ issue and gave notice thereunder of several defenses, among them being 
an averment of a breach of what is known as a “record warranty” contained in 
the policy contract; this provision of the policy being as follows: 

“It is warranted that the assured will keep a book, containing a complete and 
correct record of all cotton put in the gin house or cotton house, and all cotton 
taken from the gin house, or cotton house, and all cotton seed put in the gin house 
or seed house, and all cotton seed taken from the gin house or seed house, and in case 
of loss or damage, the assured will produce such book and record for examination 
by this company, otherwise this entire policy shall be null and void.” 

At the trial the appellee offered in evidence a book, called a ledger, containing a 
record of the dates cotton was received at the gin, the number of the bale, the 
gross weight of the seed cotton, the weight of the bale, the weight of the seed, 
and a notation showing whether the cotton, or seed, had beén delivered to the 
owner. It was admitted by the witnesses for the appellee that no such book was 
kept before the fire, and that the book offered in evidence was made up after the 
fire which destroyed both cotton and seed, and upon this admission the court 
excluded this book from the evidence. As a compliance with the record warranty, 
the appellee was then permitted to introduce in evidence the stubs of what are 
called the “gin tickets.’ The evidence shows that the appellee furnished to the 
cotton weigher, who received and weighed the cotton hauled to the gin, a small 
book of tickets which are in the nature of blank receipts. When a bale of cotton 
was delivered at the gin, it was weighed and a blank ticket or receipt filled out, 
showing the weight of the cotton, and this ticket was then torn from the book and 
delivered to the owner of the cotton. There was entered on the stub from which 
a ticket was torn a statement of the date received, the name of the owner, the gross 
weight of the seed cotton, the tare, the net weight of the seed cotton, the weight 
and number of the bale, and the net weight of the seed. The gin manager and 
cotton weigher who issued these gin tickets, and filled out the stubs thereof, testified 
that when a bale of cotton was delivered to the owner he wrote on the margin of 
the stub the word “delivered,” and when the seed was not purchased by the gin 
owner, but was carried away by the owner, he wrote on the margin of the stub 
the word “saved.” The stubs of these gin tickets contained no entry whatever show- 
ing the amount of cotton sold or shipped by the gin owner, the appellee, and none 
showing the amount of seed sold or shipped by him. In an effort to meet this 
deficiency, the appellee offered, and was permitted, to introduce in evidence the 
bills of lading issued by the railroad company for certain cars of seed shipped, 
and also weigher’s tickets covering these cars, which were issued by the Refuge 
Oil Mill Company of Greenville, Miss. Upon this testimony the court below 
refused the peremptory instruction requested by the appellant, and submitted the 
cause to the jury under instructions which were in effect peremptory in so far as 
the question of a compliance with the record warranty is concerned. 

There are numerous questions raised on this appeal, but the only one we deem 
it necessary to consider is whether or not the records kept by the appellee complied 
with the requirement that the assured should keep a book containing a complete 
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and correct record of all cotton put in the gin house or cotton house, and all cotton 
taken therefrom, and all cotton seed put in the gin house or seed house, and all 
cotton seed taken therefrom. 

[1] The purpose of the warranty contained in this policy is to prescribe the 
kind of evidence which may be used to establish the amount of the loss in case 
the goods insured are lost by fire, and the effect of our decisions is that stipulations 
in policies of fire insurance as to the keeping of books showing a record history 
of the conduct of assured’s business with respect to the amount and value of the 
goods destroyed is to require the assured to keep such a book or books as will enable 
an accountant to ascertain from them, with reasonable accuracy, the amount or 
value of the property on hand at the time of the fire. Penix vy. American Central 
Ins. Co., 106 Miss. 145, 63 South. 346. In the case at bar the warranty only 
required the books to show the amount of the property on hand, but the require- 
ment is that the record shall be complete and correct in this respect. No particular 
method of keeping the books is required thereby, but in order to comply therewith 
the book or books must themselves furnish the information with reasonable cer- 
tainty without the aid of parol testimony or loose-leaf memoranda collected from 
other Sources. The parties had the right to so contract, and since the provisions 
of the warranty are clear and unambiguous, we cannot disregard its provisions 
and by implication or otherwise construct “a new agreement, on the ground that 
the purposes which the parties intended to secure may have been unnecessary, 
or as well secured by other means.” Day v. Home Insurance Co., 177, Ala. 600, 
58 South. 549, 40 L. R. A. (N. S.) 652. 

[2] It is unnecessary to here decide whether the stubs of the gin tickets, which 
were offered in evidence, would constitute a compliance with the record warranty 
if they contained a complete and correct record of the information required by 
the warranty. These stubs contain no record whatever of the amount of cotton 
or cotton seed sold, shipped, or removed from the gin plant, and in this respect 
they totally fail to meet the requirement of the warranty. From these stubs it 
would be entirely impossible for an accountant to ascertain, with any degree of 
accuracy, the amount of cotton or cotton seed on hand at the time of the fire. 
In so far as the cotton seed were concerned, the appellee attempted to supply this 
deficiency by introducing certain railroad bills of lading, and certain loose mem- 
oranda of weights which purported to have been issued by a cotton seed oil mill 
located at Greenville, Miss. This loose memoranda was not admissible as a substi- 
tute for the book required by the warranty to be kept. The appellee also undertook 
to avoid the consequences of his failure to comply with the record warranty by 
offering in evidence, without explanation as to its origin, a book containing a 
record of the cotton received and delivered; but, after it had been developed on 
cross-examination of the witness that this book had been entirely prepared after 
the fire, it was properly excluded. 

We are of the opinion that the appellee failed to show a compliance with the 
record warranty contained in the policy contract, and that the peremptory instruction 
requested by the appellant should have been granted. 

Reversed, and judgment for appellants. 


CAMPBELL v. UNION MUT. FIRE INS. CO. et ar. (No. 623.) 


(Supreme Court of Rhode Island. May 14, 1924.) 
124 Atlantic Reporter, 469. 


1. INSURANCE—AWARD OF APPRAISERS HELD NOT INVALID. 


An award of appraisers provided for in the policy held not invalid for failure 
to set out matters of difference upon which the umpire acted. 
(For other cases, see Insurance, Dec. Dig. § 574[1].) 


2. INSURANCE—APPRAISEMENT AWARD FOR GROSS SUM, UNDER 

POLICY COVERING REAL ESTATE ONLY, NOT INVALID. 

Where policy providing for appraisement and award covers real estate only, 
such appraisement is not invalid because it is for a gross sum, not itemizing sound 
value and loss on each constituent element of a building. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 

Appeal from Superior Court, Providence and Bristol Counties; Chester W. 
Barrows, Judge. 
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Action by Bradford Campbell against the Union Mutual Fire Insurance Com- 
pany and others. Decree for defendants, and complainant appeals. Affirmed and 
remanded. 

William J. Brown and Fitzgerald & Higgins, all of Providence, for appellant. 

Felix Hebert, of Providence, for appellees. 

PER CURIAM. This is a suit in equity to set aside the appraisal and award 
upon a fire loss, which appraisal was entered into by the parties in accordance with 
the provisions of certain insurance policies issued by the respondents to the com- 
plainant. The cause was heard before a justice of the Superior Court upon bill, 
answer, and proof. A final decree was entered by said justice dismissing the bill. 
The cause is before us upon the complainant’s appeal. 

[1] The submission to appraisers provided that the complainant should name 
an appraiser, and that the respondents, acting jointly, should name one, and that 
the two appraisers should select a disinterested umpire to act with them “in mat- 
ters of difference only.” This provision was complied with. The award was 
signed by the two appraisers and the umpire. The award did not set out the matters 
of difference upon which the umpire acted with the appraisers. The complainant 
urged that this circumstance rendered the award invalid. The justice did not 
approve this claim of the complainant because the evidence disclosed that the umpire, 
although he signed the award, intended his approval to apply merely to the three 
matters of difference upon which alone he had acted with the appraisers. We do 
not sustain the appeal upon this ground. 

[2] The justice was correct in his conclusion that, as the policies were on 
real estate and not personal property, there was but one item to appraise and 
the award was not invalid because it was for a gross sum and did not itemize 
sound value and loss upon each of the constituent elements of the building. The 
items of loss found by the appraisers which went to make up the sum of their 
award were presented in evidence. 

{3] The principal reasons of appeal relate to findings of fact made by said 
justice. In accordance with the rule frequently stated by this court we will not 
disturb such findings unless they clearly appear to be erroneous. From an exam- 
ination of the transcript we are of the opinion that they are warranted and should 
not be set aside. The evidence supports the determination of the justice that 
the appraisers and the umpire were impartial and disinterested, that they considered 
all matters of damage and used their best judgment in making the award, and 
that they gave the complainant full opportunity to point out all the items of loss 
claimed by him. 

We approve the finding of the justice that the award should not be set aside 
on the ground that the damages awarded are inadequate. 

The complainant’s appeal is not sustained. The decree appealed from is 
affirmed. The cause, with this affirmation certified thereon, is remanded to the 
Superior Court for further proceedings. 


AMERICAN CENT. INS. CO. v. HUSTON. (No. 2866.) 
(Court of Civil Appeals of Texas. Texarkana. March 13, 1924. Rehearing 
Denied March 27, 1924.) 
261 Southwestern Reporter, 158.) 


1. INSURANCE—BREACH OF STIPULATION REQUIRING PRODUCTION 
OF BOOKS AFTER FIRE VALID DEFENSE. 
Breach of stipulation requiring insured to produce books for examination by 
insurer after fire is valid defense to action on policy, unless waived. 
(For other cases, see Insurance, Dec. Dig. § 544.) 


2. INSURANCE—LOCAL AGENT WITH USUAL AUTHORITY HELD NOT 
AUTHORIZED TO WAIVE FORFEITURE. 


Local agent of fire insurance company, with only usual authority of such agents, 
cannot bind company after loss by waiver of forfeiture for breach of stipulation 
as to production of books. ; - 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 
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3. INSURANCE—RECOVERY FOR LOSS OF FIXTURES, ETC. HELD 
NOT AFFECTED BY FAILURE TO PRODUCE BOOKS SHOWING 
STOCK OF MERCHANDISE, 


Insured’s right to recover for loss of store fixtures and furniture held not 
affected by breach of stipulation as to production of books showing stock of 
merchandise destroyed. 

(For other cases, see Insurance, Dec. Dig. § 544.) 

Appeal from District Court, Cherokee County; L. D. Guinn, Judge. 


Action by A. Huston against the American Central Insurance Company. Judg- 
ment for plaintiff and defendant appeals. Reformed and affirmed. 

By its policy issued April 20, 1920, appellant insured appellee in the sum of 
$1,600 against loss by fire of a stock of merchandise, and in the sum of $400 against 
loss by fire of certain store furniture and fixtures, during a period beginning on 
said April 20, 1920, and ending April 20, 1921. The property so insured was 
destroyed by fire May 18, 1920. Alleging that appellant had failed to comply with 
its undertaking to indemnify him as stated, appellee sought by this suit against 
appellant to recover the amount of such indemnity. A defense urged by appellant, 
and the only one important to state in disposing of the appeal, was based on a stipu- 
lation in the policy that it should be void if the insured failed to make inventories 
as specified, or failed to keep a set of books as specified, or, having made such 
inventories and kept such books, failed to produce same for examination by appellant 
in the event of a loss. Appellant charged in its answer that appellee did not make 
and keep and after the fire produce inventories and books as stipulated; that the 
policy therefore was void; and hence, that it was not liable to appellee as claimed 
by him. Appellee in reply alleged that if he had violated the stipulation as charged 
by appellant the latter had waived any right it had to claim anything on account 
of such violation. Special issues were submitted to the jury, and, their findings 
thereon being in appellee’s favor, he was awarded a recovery against appellant 
for the amount he sued for. 

Morris, Sewell & Morris, of Houston, for appellant. 

Norman, Shook & Gibson, of Rusk, for appellee. 

Wiutson, C. J. (after stating the facts as above). [1] We think it conclusively 
appeared from the testimony that appellee breached the stipulation in the policy 
referred to in the statement above, in that if he kept a set of books as specified 
he did not produce same after the fire for examination by appellant. Testifying 
as a witness, he stated that the books he kept were left on a desk in his store, and 
were destroyed by the fire. “There was nothing left,” he said, “from that fire 
in the way of books or records that disclosed the condition of my business which 
was destroyed, except that I had an inventory of the stock of goods at the 
house (meaning his residence). That inventory was all I had. Everything else 
in the way of books and records were destroyed.” 

The breach of the stipulation by appellee was a valid defense against the 
recovery he sought, so far as it was for the $1,600 indemnity for loss of the 
merchandise (McPherson v. Ins. Co. [Tex. Com. App.] 222 S. W. 211; Ins. Co. v. 
Foster [Tex. Civ. App.] 192 S. W. 811); and therefore the judgment, so far as 
it is for the $1,600, is wrong, unless it is true, as appellee insists it is, that there 
was testimony warranting a finding that appellant waived the breach. 

[2] The testimony relied upon was that of appellee as a witness in his own 
behalf and that of one Mott, appellant’s local agent at New Waverly, where appellee 
was engaged in business, and where the policy was issued. Appellee testified that 
on the day after the fire occurred Mott helped him prepare written “proof of loss,” 
and assured him then and later that appellant would pay the amount of the loss 
“right away.” He testified further that the proof of loss prepared as stated was 
at once sent to appellant’s general agents at Houston; that he turned over to Mott 
an inventory he made of his stock a short time before the fire occurred, and 
memoranda as to goods bought and sold by him after the inventory was taken, and 
before the fire occurred; that thereupon Mott told him that he had sufficiently 
complied with the stipulation in question; and that, relying on’ what Mott said, 
he had incurred expense in efforts he made to collect of appellant the amount 
he claimed it owed him. He further testified that he never communicated with 
appellant in regard to the loss except through Mott, and never knew why appellant 
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had not paid him the amount of the policy until a short while before he com- 
menced this suit, when he was informed by Mott that appellant claimed he had 
not furnished “proof of loss” as required by the policy. And he further testified 
that he never knew until the case was tried that appellant claimed anything on 
account of his failure to comply with the stipulation in question. After stating 
that the authority he had to bind appellant was only that ordinarily possessed 
by the local agent of an insurance company, Mott testified that after the fire he 
turned over the inventory and memoranda referred to in appellee’s testimony to 
one Tarlton, who was appellant’s agent to adjust loss caused by the fire, and 
that Tarlton afterward refused to return the inventory and memoranda to him, 
claiming that same belonged to appellant. He further testified that in November 
after the fire Tarlton claimed that appellee had never furnished appellant “proof 
of loss” as required by the policy, and that Tarlton also claimed that appellee 
had not complied with the stipulation in question. 

Unless appellant was bound by the statements and conduct of Mott testified 
to by appellee, it is plain, we think, that a finding that appellant had waived the 
right it had to assert a forfeiture by appellee of his rights under the policy was 
not warranted by the testimony referred to. Appellee insists that appellant was 
so bound, and refers to Insurance Co. v. Baird (Tex. Civ. App.) 187 S. W. 356, 
as supporting his contention. But the question in that case was not, as here, one 
as to whether an agent of a fire insurance company, with only the authority 
ordinarily possessed by the local agent of such a company, can bind it after a 
loss occurs by a waiver of a forfeiture it has a right to assert. That question 
was determined, and we think correctly, to the contrary of appellee’s contention 
in Finleyson v. Ins. Co., 16 Ga. App. 51, 84 S. E. 311, and Lippman v. Ins. Co., 
120 Ga. 247, 47 S. E. 593. 

[3] While, as indicated, we think the judgment was not warranted so far as 
it was in appellee’s favor for the $1,600 indemnity on account of the stock of 
merchandise, we think it was warranted so far as it was for the $400 on his 
store fixtures and furniture. The stipulation in question did not apply to the 
fixtures and furniture, and therefore appellee’s failure to comply with its require- 
ments did not affect his right to recover the $400. Ins. Exchange v. Trading Co. 
(Tex. Com. App.) 229 S. W. 312; Boatner v. Ins. Co. (Tex. Com. App.) 241 
S. W. 136. 

The judgment will be reformed so as to adjudge a recovery in appellee’s favor 
of only the $400, and interest thereon from July 18, 1920, as prayed for, and as 
so reformed will be affirmed. 


COLUMBIAN NAT. FIRE INS. CO. er at. v. DIXIE CO-OP. MAIL ORDER 
HOUSE et Atv. (No. 8438.) 


(Court of Civil Appeals of Texas. Galveston. March 14, 1924. Rehearing Denied 
April 17, 1924.) 
261 Southwestern Reporter, 174. 


1. INSURANCE—UNDER POLICY NO AUTHORITY IN LOCAL AGENCY 
TO REINSTATE IT AFTER CANCELLATION. 


Under policy expressly limiting authority of soliciting agent, in absence of writ- 
ten consent of president, secretary, or treasurer, to delivering policy and receiving 
premium, it being canceled by the company for nonpayment of premium, local 
agent could not reinstate it by receiving premium. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

2. INSURANCE—LIMITATION IN POLICY OF AGENT’S AUTHORITY, 

NOTICE TO INSURED. 

Insured is charged with notice of limitation of authority of soliciting agent, 
expressly stated in policy. 

(For other cases, see Insurance, Dec. Dig. § 78.) 

3. INSURANCE—THAT INSURED DID NOT KNOW OF REVOCATION 

OF AGENCY OF LOCAL AGENT PAID TO REINSTATE POLICY 

HELD IMMATERIAL. 


The local soliciting agent having, by terms of policy, no authority to reinstate 
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policy canceled by company for nonpayment of premium, it was immaterial that 
insured when making payment to him for such reinstatement did not know his 
agency had been revoked. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 


4. INSURANCE—NECESSARY SHOWING TO ESTABLISH REINSTATE- 
MENT OF POLICY STATED. 

To establish reinstatement of policy, forfeited by company for non-payment 
of premium, in addition to payment to local agent, by terms of policy having no 
authority to reinstate, it would be necessary to show company received and retained 
the money with knowledge of purpose for which it was paid. 

(For other cases, see insurance, Dec. Dig. § 365[1].) 

5. INSURANCE—FURTHER RECOVERY NOT PREVENTED BY RELEASE 
AND RECEIPT IN FULL ON MUTUAL MISTAKE AS TO NUMBER 
OF COMPANIES LIABLE. 

Release and receipt in full by insured to insurers on their paying the amounts 
agreed on as their proportions of the fixed loss, having been under mutual mistake 
that another company was also liable on the loss, will not prevent further recovery 
from them. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


7. INSURANCE—FACTS HELD NOT TO CONSTITUTE COMPROMISE, 

BUT AGREEMENT ON METHOD OF ASCERTAINING LOSS. 

There is no compromise as to amount of loss by fire, but mere agreement as 
to method of ascertaining it, where value of insured stock before fire is conceded; 
but, there being dispute as to amount of loss, it is agreed that insurers shall pay 
amount of such value, and shall receive proceeds of sale of damaged stock. 

For other cases, see Insurance, Dec. Dig. § 579.) 


8. INSURANCE—CANCELED POLICY NOT “INVALID POLICY,’ WITHIN 
PROVISION OF OTHER POLICIES AS TO PROPORTIONAL 
LIABILITY. 


Policy canceled before fire for non-payment of premium is no insurance, and 
therefore is not an “invalid policy,” within provisions of other policies for liability 
proportional only to the “whole insurance, whether valid or not * * * covering 
such property.” 

(For other cases, see Insurance, Dec. Dig. § 504.) 


9. INSURANCE—INTEREST NOT CHARGEABLE FROM DATE OF FIRE. 


Insurer should not be charged interest from date of fire, but only from 60 days 
after proof of loss, the time loss was payable by provision of policy. 

(For other cases, see Insurance, Dec. Dig. 

Error from District Court, Harris County; W. E. Monteith, Judge. 

Action by the Dixie Co-operative Mail Order House against the Columbian 
National Fire Insurance Company and others. Judgment for plaintiff against all 
but one of defendants, and they bring error. Reformed and affrmed. 

Andrews, Streetman, Logue & Mobley, of Houston, and Thompson, Knight, 
Baker & Harris, of Dallas, for plaintiffs in error. 

Taliaferro & Sonfield, of Houston, for defendant in error. 

Pieasants, C. J. This suit was brought by defendant in error, hereinafter styled 
Dixie Company, against the United Mutual Fire Insurance Company and nine other 
fire insurance companies, hereinafter named, to recover the sum of $6,810.29, alleged 
to be loss caused by fire to property of plaintiff upon which each of the defendants 
had issued policies of insurance. The following statement of the substance of 
the petition is taken from plaintiff in error’s brief: 

“The Dixie Company sued the United Mutual Fire Insurance Company, Northern 
National Insurance Company, Law Union & Rock Insurance Company, American 
Insurance Company, Boston Insurance Company, Concordia Fire Insurance Company, 
Columbia National Fire Insurance Company, Georgia Fire Underwriters, Liberty 
Fire Insurance Company, and Royal Exchange Assurance Company, alleging that 
plaintiff, Mail Order House, insured its goods against loss by fire, in the defendant 
companies, these contracts being issued prior to November 6, 1920, on the dates 


‘ 
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set out in the several policies. These policies were issued and delivered in consid- 
eration of premium and for a period of one year, and aggregated the sum of $68,000; 
the numbers of the policies, names of the companies, and the amount of insurance 
in each company being particularly described. Plaintiff further alleged: That a 
fire occurred November 6, 1920, and damaged the property described in the policies, 
this property being of the value of one hundred thousand dollars. That after 
the fire, the companies were notified and each of them, except the United Mutual 
Company, recognizing its liability, employed adjuster to act for it on the loss. 
At the request of the companies, except the United Mutual Company, the Under- 
writers’ Salvage Company made an inventory of the property to arrive at the amount 
of loss sustained, which inventory was completed and showed the amount of loss 
sustained to be $46,310. The United Mutual Company failed to participate in the 
adjustment, alleging that it was not liable for the loss, because its policy had been 
canceled prior to the fire for non-payment of the premium. Plaintiff and the com- 
panies, except the United Mutual Company, agreed upon the sum of $46,310 as 
the amount of the loss sustained by plaintiff. That, in consideration of the payment 
by the defendants to the plaintiff of that sum, the salvage from the fire should 
be taken over by the companies, and sold at public auction and the money received 
from the sale apportioned between them. The United Mutual was notified of this 
agreement, made no objection to it, and pursuant thereto Underwriters’ Salvage 
Company sold the property and apportioned the same among the companies as 
to the amounts due each, except that the amount due the United Mutual has 
been f/etained by the Underwriters’ Salvage Company. * * * 

“Proofs of the loss were furnished as to all companies and that at the time 
of the fire, and of the giving of the notices of the same, plaintiff believed that 
there were ten policies outstanding, aggregating $68,000, these being the policies 
described in the petition. That upon the assumption that the United Mutual was 
liable, notwithstanding its denial of liability, the liability of the several companies 
was apportioned as set out in the petition, to show an aggregate due of $46,310; 
the charge against the United Mutual being $6,810.29. That, at the time of making 
this apportionment, it was understood between the plaintiff and the companies 
that if the United Mutual was not liable then the remaining companies would be 
proportionately liable for the sum assessed as the liability of the United Mutual 
and this was the understanding at the time the proofs of loss were executed wherein 
the United Mutual liability was set forth at $6,810.29. That the companies in 
accordance with their agreement paid to the plaintiff the several sums of money 
assessed against them, aggregating $39,499.71, with the understanding at the time 
of the payment that they would be liable for additional $6,810.29, if it was held 
that the United Mutual was not liable. That the companies having agreed as to 
the amount of the loss and having paid the sums of money agreed, are estopped 
to deny that their liability is not in the sum pleaded, and also estopped to deny liability 
for the payment of $6,810.29, with interest, if it should be held that the United 
Mutual is not liable. The acceptance by the plaintiff of a less amount than the entire 
sum cannot bar recovery for the balance due them; the receipt or release in full 
for the amount less than the entire sum due is without consideration. That on or 
about April 15, 1920, the plaintiff contracted with the United Mutual for a fire 
policy describing its stock, the policy being No. 94012, which was duly executed 
by the United Mutual, bearing date April 15, 1920, for the term of one year, and 
being in the amount of $10,000. That the consideration for the policy was $109, 
which premium was paid on January 21, 1920, as evidenced by its check which was 
received by the local agents issuing the policy, indorsed by them and collected, the 
money delivered over to the United Mutual, which accepted payment and has 
never tendered plaintiff any part thereof. That this policy provides that in case 
of cancellation notice of cancellation must be sent in writing to the assured and 
the plaintiff denied that it got any notice of cancellation prior to the fire. It alleged 
further that, by the acceptance of the $109, any forfeiture of the policy was waived. 
Plaintiff demanded from the United Mutual the sum of $6,810.29 and it refused to 
pay same, to the plaintiff's damage in that sum. 

“Plaintiff further alleged: That if the court should hold the United Mutual 
was not liable, then that the remaining companies were liable for $6,810.29. That 
if the United Mutual is not liable, then, at the time of the fire, there were only nine 
policies outstanding and in force protecting plaintiff’s property in the aggregate 
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sum of $68,000, so that plaintiff was acting under a mistake of fact in believing 
that there were ten policies outstanding at the time of the firé, and that, at the 
time of making proofs of loss and accepting payment from the defendant companies, 
plaintiff was under the belief that the United Mutual was in fact liable for the loss. 
Plaintiff further alleged: That, if the court should hold that the United Mutual 
was not liable, then that the proof which it made to the defendant companies did 
not set forth their correct liabilities; that if these proofs had been correct they 
would have set forth the aggregate liability of defendant companies at $46,310, 
instead of $39,499.71, and that if the United Mutual is not liable any release 
executed by plaintiff to these companies upon payment by them of a sum less than 
the amount agreed upon as the loss sustained by plaintiff cannot bar a recovery 
for the balance due. Plaintiff further alleged that if the court should hold that 
the United Mutual was not liable, that it should have judgment against it for $109, 
with interest, same being the amount paid to that company as premium upon this 
policy. It further alleged that if the court should hold none of the defendants 
liable, then it should have judgment for $2,182.87, being the proportion of the 
salvage now held by the Underwriters’ Salvage Company, as above described. 
Plaintiff prayed for a judgment against the United Mutual for $6,810.29 and 
interest, or in the alternative, if that company was not liable for that sum, then 
for $109 and interest. That in the event plaintiff should have judgment against 
the remaining companies for $6,810.29 and that the $2,182.87 held by the Under- 
writers‘ Salvage Company should be turned over to the plaintiff and that sum credited 
against any judgment which the plaintiff might receive.” 

The Salvage Company, which was brought into court by garnishment pro- 
ceedings, answered that the proportionate part of the money derived from the 
sale of the damaged stock set apart to the United Mutual Insurance Company 
was held by the Salvage Company subject to the order of the court. 

All of the insurance companies, except the United Mutual filed joint answers, 
the material portions of which are thus summarized in plaintiff in error’s brief: 

“That these defendants were informed that a loss occurred on November 6, 
1920, and pursuant to this notice, the loss was adjusted with the plaintiff and 
pursuant to this adjustment, the assured made proof of loss to the defendants, 
copy of the proof being attached, and marked ‘Exhibit A,’ this being the proof 
furnished to the Liberty Insurance Company; like proofs being furnished to each 
of the other companies, identical in terms with the exhibit, except as to the policy 
number, amount of policy, the date of its expiration and the amount claimed 
against the company, the policy numbers and the amounts of the policies and the 
dates of expiration being as above set out. That in the proof the plaintiff agreed 
to accept from the American Insurance Company, $1,362.06; the Boston Insurance 
Company, $8,512.58; the Concordia, $3,064.68; Georgia Fire Underwriters, $1,021.55; 
Law Union & Rock, $6,810.29; Northwestern National, $3,405.14; Royal Exchange, 
$10,215.44; and the Liberty, $3,405.14. Pursuant to these proofs of loss so made, 
each of the companies forwarded its draft to the plaintiff for the sum of money 
above mentioned, each draft provided in substance that it was in full settlement, 
final satisfaction and discharge of all claims under the particular policy described 
therein on account of damage by fire occurring on November 6, 1920, to the property 
described in the policy; that the policy was thereby canceled and surrendered. 
That these said payments so made constitute payments in full and releases in 
satisfaction of the claims of the Dixie Co-operative Mail Order House against 
each of these several companies.” 

The defendants pleaded such release, and discharge so given them in bar of the 
plaintiff's suit, and prayed judgment thereon. 

“Defendants further prayed that if any liability should be found against them, 
that there should be set off as against said liability the sum of $2,182.87, held by 
the Underwriters’ Salvage Company. Defendants further alleged: That the policy 
which they issued provided that all insurance, whether valid or not, should prorate on 
the loss. That if in fact the policy of the United Mutual is void, the same 
should nevertheless prorate with these other policies. They alleged further that 
the United Mutual, being liable to the plaintiff and the plaintiff asking no relief 
against them in the event the United Mutual was liable, that plaintiff take 
nothing. * * * ‘ 

“The Columbian National Insurance Company filed a number of special 
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exceptions, a general denial and specially denied allegation with reference to the 
employment of J. B. Hines as adjuster, saying that Mr. Hines was only employed 
to investigate the loss. It denied that settlement was made by it with the plaintiff 
and denied that the release given it was made on any condition or understanding, 
but on the contrary was an outright full release and settlement without qualification. 
It alleged on December 20, 1920, it paid off and made settlement and payment 
with the plaintiff, and the plaintiff executed release to it at that time. It alleged 
that the plaintiff's rights in the policy were surrendered December 20, 1920, for 
valuable consideration, which was the payment of $1,702.58. It alleged that the 
policy provided that the company should not be liable for more than its pro rata 
of the loss. It alleged that the defendant has paid to the plaintiff the sum of 
$1,702.58 and that sum was the full part and proportion for which the defendant 
could have been liable under its policy, and constituted its full proportion of the 
alleged loss, and having paid its proportionate part, discharged the terms and pro- 
visions of its policy, and should be entitled to judgment. * * * 

“The United Mutual Insurance Company filed general demurrer, general denial, 
and specially set up the provisions in its policy with reference to cancellation, 
alleging: That the premium on the policy was never paid to it, and that the policy 
was canceled by it on or about June 5, 1920, long before the fire, and that on 
that date the premium had not been paid, and that it mailed to the plaintiff by 
registered mail notice advising that the policy was canceled, which cancellation 
would become effective five days from the receipt of the notice. That the plaintiff 
got the notice June 7, 1920, so that the policy became canceled on June 12, 1920. 
On June 5, 1920, it revoked the agency of the local agents who had issued its 
policy so that thereafter they were not authorized to act for the defendant. That 
the policy having been canceled some time before the fire, even if the plaintiff paid 
to these local agents the $109 premium alleged, the same was received by these 
said agents, if at all, without the knowledge of the defendant, or its consent. 
That the defendant received no part of the premium and the said agents had 
no authority at that time to reinstate the defendant’s policy. Under the terms 
of the policy same was then null and void and was not restored. * * *” 

The trial in the court below without a jury resulted in a judgment that the 
plaintiff take nothing against the United Mutual Company and that the plaintiff 
recover of the other defendants judgment for the specific amount against each 
which aggregates $6,810.29, upon which should be a credit to each of these com- 
panies of a named amount, these credits aggregating $2,182.87; that the plaintiff 
recover from the Underwriters’ Salvage Company the sum of $2,182.87 and costs 
of garnishment proceedings, to be taxed against the companies other than the 
United Mutual; that the sum of $100 allowed the Underwriters’ Salvage Company 
as fees should be taxed as costs against the defendants herein. 

Under appropriate assignments and propositions plaintiffs in error first assail 
the judgment against them on the ground that upon the undisputed evidence the 
United Mutual Insurance Company was liable to the defendant in error, and 
therefore no recovery could be had under the pleadings and evidence against 
plaintiffs in error. ; 

The ground upon which it is contended liability is shown against the United 
Mutual Company is that the premium on the policy issued by said company to 
defendant in error was paid to the agent of the company from whom the policy 
was received subsequent to its attempted cancellation, and such premium not having 
been returned or offered to be returned to defendant in error, even if the person 
to whom the premium was paid was not the agent of the company at the time 
of such payment, defendant in error had no notice of the fact that authority 
of the agent had been revoked and payment to such former agent was payment 
to the company, and it cannot, without returning or offering to return the premium, 
deny liability upon the policy. 

The agreed statement of facts contains the following: 

“On April 15, 1920, the Parlati & Del Barto Insurance Agency were the duly 
authorized agents of the United Mutual Fire Insurance Company. On that date, 
through that agency the plaintiff contracted for a one-year fire insurance policy. 
The policy was issued, and was for $10,000 (ten thousand dollars) and described 
the plaintiff's stock. The premium on the policy was $109 (one hundred and nine 
dollars) and was not promptly paid to the agents issuing the policy. 
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“On June 5, 1920, the United Mutual Company notified the plaintiff by regis- 
tered letter that the policy had been canceled for non-payment of the premium. 
This notice was received June 7, 1920. This letter provides: ‘Please take notice 
that your policy of insurance No. 94012, issued by the United Mutual Fire Insurance 
Company, through Parlati Insurance Agency, its agents at Houston, Texas, and dated 
the 15th day of April, 1920, is hereby canceled and that five days after this notice 
the same will close and be of no effect. * * *’ 

“On June 21, 1920, the plaintiff sent to Parlati & Del Barto Insurance Agency 
its check for $109 in payment of the premium under policy No. 94012. This 
check was cashed by said agency. Neither this sum nor any part of it has been’ 
refunded to plaintiff. At the time the check was sent, the agency of Parlati & 
Del Barto had been revoked by the United Mutual Fire Insurance Company.” 

The policy contains the following provisions: 

“10. This policy shall be canceled at any time at the request of the insured; 
or by the company by giving five days’ notice of such cancellation. If this policy 
shall be canceled as hereinbefore provided, or become void or cease, the premium 
having been actually paid in cash, the unearned portion shall be returned on sur- 
render of this policy or last renewal, this company retaining the customary short 
rate; except that when this policy is canceled by this company by giving notice 
it shall retain only the pro rata premium, returning the balance to insured upon 
his surrendering this policy to the company at Houston, Texas.” 

“26. The agents of this company, other than the president, vice-president, 
secretary or treasurer, have no authority to represent it unless authorized by one 
of said officers in writing, except in the soliciation of applications for insurance, 
and, if the home office shall issue a policy upon such application, the soliciting 
agents have authority to deliver said policy and receive in payment the amount 
of the premium. But no agent of this company, except the above-named officers 
at the home office, has any authority to grant any extension of the payment of 
any premium hereunder, or make any agreement other than herein contained with 
reference thereto, or to renew or extend this policy if it should lapse for any 
cause, or to waive, change or alter any of the provisions, stipulations and conditions 
in said policy, without the written consent of one of the above-named officers, all 
of which is hereby mutually understood and agreed.” 

It is not shown that the defendant in error had notice of the revocation of 
the agency of Parlati & Del Barto Insurance Agency at the time the check for 
the premium was sent to said agency. 

There is no evidence that the United Mutual Insurance Company received any 
part of the $109 paid to Parlati & Del Barto, or knew that such payment had 
been made. 

[1, 2] We think it clear, under the provisions of the policy before set out, that 
if the agency of Parlati & Del Barto had not been revoked at the time the premium 
was paid to them they would have had no authority to accept the premium 
and reinstate the canceled policy. Defendant in error must be held charged with 
notice of the limitations upon the authority of the agent appearing upon the 
face of the policy, and could not hold the company bound by any express or 
implied agreement which the agent was not authorized to make. Attna Ins. Co. 
v. Holcomb, 89 Tex. 404, 34 S. W. 915; Ins. Co. v. Mize (Tex. Civ. App.) 34 
S. W. 670; Ins. Co. v. Wagner, 10 Tex. Civ. App. 398, 30 S. W. 959; Ins. Co. v. 
Elmore (Tex. Civ. App.) 226 S. W. 713. 

[3, 4] This being so, it necessarily follows that it is immaterial that defendant 
in error did not know at the time it paid the premium to Parlati & Del Barto that 
their agency had been revoked. If it had been shown that the United Mutual 
Company received this premium and retained it with the knowledge that it was 
paid for reinstatement of the canceled policy, the company would not be heard 
to say that the policy had not been reinstated; but, in the absence of this showing, 
the conclusion of the trial court that there was no reinstatement of the policy must 
be sustained. 

[5] It is next insisted that the judgment should be reversed because defendant 
in error had executed to each of plaintiffs in error a release in full for the amount 
due upon each of the policies upon which the suit is brought. 

The agreed statement of facts contains the following: 

“That the amount of said loss was fixed at forty-six thousand three hundred 
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and ten ($46,310) dollars, and this amount was agreed to as the amount of the 
loss by each and all of the above-named insurance companies and the Dixie 
Co-operative Mail Order House. * * * That said nine (9) insurance companies, 
exclusive of the United Mutual Fire Insurance Company, and the Dixie Co-opera- 
tive Mail Order House, agreed that said loss amounted to forty-six thousand 
three hundred and ten ($46,310) dollars. That said loss did amount to the said 
sum of forty-six thousand three hundred and ten ($46,310) dollars. * * * That 
at the time of agreeing on the amount of said loss and submitting proofs of loss 
to the above-named insurance companies both the said insurance companies and 
- the Dixie Co-operative Mail Order House believed that there were at the date 
of this fire outstanding and in full force and effect ten (10) policies of insurance 
in the total sum of sixty-eight thousand ($68,000) dollars.” 

It is further shown that by agreement between plaintiffs in error and defendant 
in error the stock of goods was turned over to the Salvage Company to be sold 
by it and the proceeds apportioned among the companies liable for the agreed 
loss of $46,310, and that defendant in error was to receive from each of said 
companies its proportionate part of the loss. This agreement was carried out in 
good faith, and each of the plaintiffs in error paid to defendant in error what 
was then supposed by all of the parties to be its proportionate part of the agreed 
loss and received from defendant in error a receipt in full. 

The agreement before set out shows that at the time these receipts were exe- 
cuted all of the parties believed that the United Mutual Company was liable on 
its policy, and this mutual mistake induced the execution by the defendant in error 
of the release relied on by plaintiffs in error to defeat their liability to defendant 
in error for the balance of the agreed loss. It seems to us that the mere statement 
of the facts fully answers the contention of plaintiffs: in error. It is unnecessary 
to cite authority on the proposition that an agreement or contract executed under 
a mutual mistake can be set aside on that ground. 

[6] In addition to this, the rule that where a fixed sum is due the release 
of the entire sum upon a payment of a part is without consideration as to the 
unpaid portion is applicable in this case. 

In the case of Fire Insurance Co. v. Wickham, 141 U. S. 564, 9 Sup. Ct. 113, 
35 L. Ed. 860, the Supreme Court of the United States thus states the rule: 

“The rule is well established that where the facts show clearly a certain 
sum to be due from one person to another, a release of the entire sum upon payment 
of a part is without consideration, and the creditor may still sue and recover the 
residue. If there be a bona fide dispute as to the amount due, such dispute may 
be the subject of a compromise and payment of a certain sum as a satisfaction 
of the entire claim, but where the larger sum is admitted to be due, or the circum- 
stances of the case show that there was no good reason to doubt that it was due, 
the release of the whole upon payment of part will not be considered as a com- 
promise, but will be treated as without consideration and void.” 

The rule announced in the above citation has been followed by numerous 
decisions of our appellate courts. Some of these decisions are, Ins. Co. v. Villeneuve, 
25 Tex. Civ. App. 356, 60 S. W. 1014; Woodall v. Ins. Co. (Tex. Civ. App.) 
79 S. W. 1090; Bergman Produce Co. v. Brown (Tex. Civ. App.) 156 S. W. 1102; 
Ins. Co. v. Mount Castle (Tex. Civ. App.) 200 S W. 862; Ins. Co. v. Connor 
(Tex. Civ. App.) 209 S. W. 417. 

[7] Plaintiffs in error insist that this case is not within the rule above stated; 
because the agreement to pay the $46,310 was made in compromise of a bona fide 
dispute between the parties as to the amount of the loss. In support of this 
contention a statement from the agreement is quoted which shows that when 
proof of loss was presented to the adjuster it was agreed that the value of the 
stock before the fire was $46,310 and that defendant in error claimed that the 
injury and loss to said stock was $34,416.15 and plaintiffs in error’s adjuster 
estimated the loss and offered to pay $23,155 and that in settlement of this dispute 
plaintiffs in error agreed to pay defendant in error the agreed value of the 
stock before the fire and were to receive the proceeds of the sale of the damaged stock. 

We do not think this can be regarded as a compromise of a dispute as to the 
amount of the loss. Neither party surrendered or gave to the other any portion 
of their respective claims. All that they did was to agree upon a method to 
ascertain the exact amount of the loss. This method was pursued and settlement 
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thereafter made in accordance with the result declared. The agreed statement 
of facts shows that the loss as thus ascertained was the exact loss sustained by 
the ee in error and no issue as to the amount of loss is presented by the 
record. 

[8, 9] The provision in each of the policies issued by plaintiffs in error that 
the company issuing the policy “shall not be liable under this policy for a greater 
proportion of any loss on the described property, or for loss by and expense of 
removal from premises endangered by fire, than the amount hereby insured shall 
bear to the whole insurance, whether valid or not, or by solvent or insolvent insurers, 
covering such property,” cannot be construed as relieving plaintiffs in error from 
liability for the proportionate amount of the loss that was at first supposed to 
have been due by the United Mutual Company. Defendant in error did not hold 
an “invalid” policy in that company at the time of the loss, but had no policy of 
insurance in said company. We think the assignment complaining of that feature 
of the judgment charging plaintiffs in error with interest on the amount due by 
them from the date of the fire should be sustained. Under the provisions of 
the policies any loss sustained by the defendant in error was not payable until 
60 days after proof of loss was made as required by the policies, and interest 
should only be charged from the time the ioss was payable. 

[10] There was no error in charging plaintiffs in error as a part of the costs 
of this suit $100 allowed the garnishee for filing answers in the garnishment, pro- 
ceedings which were ancillary to the main suit. 

We are of opinion that the judgment should be reformed as above indicated 
as to the matter of interest, and as so reformed should be affirmed; and it is so 
ordered. 

Reformed and affirmed. 


SUPERIOR FIRE INS. CO. er +7 faa LEE GRAIN & ELEVATOR CO. 
(No. 1581.) 
(Court of Civil Appeals of Texas. El Paso. April 3, 1924.) 
261 Southwestern Reporter, 212 
1. INSURANCE—VARIANCE BETWEEN PLEADING AND PROOF OF 
POLICY HELD FATAL. 


A policy of insurance to “H. O. W.— (C. S. L—— Grain & Elevator 
Company),” adduced in evidence, held a fatal variance with a pleading of a policy 
in favor of “C. S. L—— Grain & Elevator Company, a co-partnership composed of 
H. O. W.— and C. S. L—— ” 

(For other cases, see Insurance, Dec. Dig. § 645[5].) 


4. INSURANCE—LESSEE MAY HAVE INSURABLE INTEREST. 


Under certain circumstances a lessee has insurable interest. 
(For other cases, see Insurance, Dec. Dig. § 115[4].) 


5. INSURANCE—CROSS-ACTION BY INSURANCE COMPANY AGAINST 
AGENT FOR FAILURE TO CANCEL POLICY HELD SUFFICIENT 
TO SUPPORT RECOVERY. 


A cross-complaint by an insurance company seeking recovery over against 
its co-defendant agent, in case of recovery by plaintiffs for failure to cancel 
policy as directed, held to sufficiently state cause of action. 

(For other cases, see Insurance, Dec. Dig. § 83[2].) 

Appeal from District Court, Taylor County; W. R. Ely, Judge. 

Action by the C. S. Lee Grain & Elevator Company, a partnership composed 
of C. S. Lee and H. O. Wooten, against the Superior Fire Insurance Company and 
T. R. Rhodes & Son. From judgment for H. O. Wooten against the Superior 
Fire Insurance Company and for the Superior Fire Insurance Company against 
its co-defendant, T. R. Rhodes & Son, both defendants appeal. Reversed and 
remanded. 

Kirby, King & Overshiner, of Abilene, and John Sehorn, and Edwin Sehorn, 
both of San Antonio, for appellants. 

Ben L. Cox and Thos. E. Hayden, Jr., both of Abilene, for appellee. 

Hiceins, J. In view of the question presented by the appeal of the Superior 
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Fire Insurance Company, the petition of the appellees, upon which the trial was 
had, will be stated with more than usual particularity. It is as follows: 

“Now comes your petitioner, C. S. Lee Grain & Elevator Company, hereinafter 
styled plaintiff, and, with leave of the court, first had and obtained, files this its first 
amended original petition herein, in lieu of its original petition heretofore filed, 
and, amending, pleads as follows, and represents: 

“First. That plaintiff is a firm composed of C. S. Lee and H. O. Wooten; 
that defendant Superior Fire Insurance Company of Pittsburg, Pa., is a private 
corporation engaged in the insurance business, and that it has a local agent in 
Taylor County, Tex., to wit, T. R. Rhodes & Son, a firm composed of T. R. Rhodes 
and F. E. Rhodes; and that defendants T. R. Rhodes and F. E. Rhodes reside 
in Taylor County, Tex.; and that all of said defendants are in court by their 
answers duly filed. 

“Second. For cause of action plaintiff represents that heretofore, to wit, on or 
about the Ist day of March, 1922, defendant insurance company, through its 
local agents, T. R. Rhodes & Son, executed and delivered to plaintiff its certain 
policy of insurance of said date in the sum of $1,500, the premium on which was 
paid by plaintiff to said local agents at the time of the delivery of said policy, 
said premium amounting to approximately $23.25, and which was paid by plaintiff 
and accepted by said T. R. Rhodes & Son, in their capacity as local agents of 
defendant insurance company. Plaintiff alleges that said insurance policy was 
delivered to plaintiff and went into force and effect as alleged above, and at the 
date of the issuance of said policy and ever since said date plaintiff, H. O. Wooten, 
owned the title to the property covered by said policy, but plaintiff, C. S. Lee, was 
in possession and control thereof, all of which was known to defendants.” 

In substance it was further alleged that said policy indemnified plaintiff against 
loss by fire on a certain building, describing the same, to the extent of $1,500 for 
one year from its date, and the building was destroyed by fire on April 26, 1922; 
that $1,500 is due plaintiff on said policy by virtue of the premises; that defendants 
through fraud procured possession of the policy; and that same had never been 
canceled. The petition then at length sets up the matter of fraud under which 
the policy had been obtained from its possession, but that, if the same had been 
canceled, through the fraud and deception of Rhodes & Son plaintiff had been 
prevented from procuring other insurance, and left unprotected to the extent of 
$1,500, “and that, if the court should hold that said policy is not a valid claim against 
defendant insurance company, then plaintiff alleges that the defendants, T. R. 
Rhodes & Son, are due plaintiff the sum of $1,500 as damages. Wherefore, premises 
considered, plaintiff prays that upon final trial hereof it have judgment against 
defendants and each of them for the sum of $1,500, together with interest thereon 
at the rate of 6 per annum from and after the 26th day of April, A. D., 1922, 
and for costs of suit and general and special relief in law and in equity and in 
duty bound will ever pray.” 

The special answer of the insurance company, in substance, was a denial that 
the policy had ever been delivered to the plaintiff, but, if it had been delivered, 
that it had been canceled and notice of cancellation given by the local agents to 
the plaintiff more than five days prior to the fire, wherefore it was not liable 
on the policy. 

By cross-action against Rhodes & Son the insurance company set up that, if 
the policy had been delivered to the plaintiffs and not canceled, its general agents 
had directed Rhodes & Son to cancel the policy on March 4, 1922, and it thereupon 
became the duty of Rhodes & Son to cancel the policy immediately, and, if they 
failed to do so, they were liable over for any recovery which plaintiff might 
obtain against it, and prayed for judgment over against Rhodes & Son. The 
pleadings of Rhodes & Son need not be stated. 

The cause was submitted to a jury upon special issues, and upon the answers 
returned judgment was rendered that C. S. Lee take nothing against any party 
to the suit; that H. O. Wooten take nothing against Rhodes & Son; that Wooten 
have judgment against the Superior Fire Insurance Company for $1,500, with 
interest; and that said insurance company have judgment over for like amount 
against the members of the firm of Rhodes & Son. The insurance company and 
Rhodes & Son appeal. The question presented by the appeal of the insurance 
company will be first considered. 
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[1] The first proposition is that the court erred in admitting in evidence the 
policy of insurance because of a fatal variance, the plaintiff’s suit “being brought 
on behalf of C. S. Lee Grain & Elevator Company, a co-partnership composed 
of H. O. Wooten and C. S. Lee, and the policy of insurance running to H. O. 
Wooten, individually.” The policy insures “H. O. Wooten (C. S. Lee Grain & 
Elevator Company).” 

The matter in parenthesis was evidently intended as explanatory (29 Cyc. 
1682), but, instead of serving such purpose, it produced ambiguity and uncertainty. 
Unaided by any explanatory evidence, its most likely meaning, in our opinion, is 
that the policy insured Wooten individually, the parenthetical matter simply 
identifying him by a trade name. In other words the policy would be construed 
to read as insuring “H. O. Wooten, doing business as C. S. Lee Grain & Elevator 
Company.’ 

This evidently was the purpose and meaning as shown by Wooten’s testimony 
as follows: 

“T never had the tornado policy. Mr. Lee had it. I never saw the fire insurance 
policy nor the tornado policy. I had nothing to do with the procuring of the 
insurance. I knew it was procured in my name, individually. 1 did not see the 
policy. It was understood. We had a contract. He was to procure it in my name 
and pay the premium.” 

So upon any phase of the matter there was a fatal variance, because the peti- 
tion declared upon a policy issued to the C. S. Lee Grain & Elevator Company, a 
partnership alleged to be composed of Wooten and Lee. 

{2] The next proposition is that there is no pleading to support the judgment 
in favor of Wooten individually. It is elementary that a judgment must conform 
to the issues raised by the pleadings; that the plaintiff must recover, if at-all, 
upon the cause of action alleged, and that whatever the evidence may be it will 
not support a judgment upon an issue not raised by the pleadings. 

The appellee Wooten testified in his own behalf on direct examination: 

“I was not a partner with Mr. C. S. Lee in the C. S. Lee Grain & Elevator 
Company at that time. I have not been a partner with Mr. Lee in the C. S. Lee 
Grain & Elevator Company since June, 1920. Relative to this petition, reading: 
‘Now comes your petitioner, C. S. Lee Grain & Elevator Company, hereinafter 
styled plaintiff, and, with leave of the court first had and obtained, files this its 
first. amended original petition herein, in lieu of its original petition heretofore 
filed, and, amending, pleads as follows, and represents: First, that plaintiff is a 
firm composed of C. S. Lee and H. O. Wooten’—which petition was filed on the 
18th day of October, 1922, I say: There was no firm of that kind. I was not 
a member of the firm, and had not been a member of the firm since June 1, 1920.” 

Cross-examination: “Mr. Lee had all of the interest in this business. He 
was renting the property from me. I owned the property, and Mr. Lee rented 
it and paid me a certain rent. That is the basis if I understand you. I owned 
the property. I let Mr. Lee have the buildings, and he paid me a certain rent 
and ran the business.” 

Redirect examination: “It is also alleged in this petition that ‘H. O. Wooten 
owned the title to the property covered by said policy, but plaintiff C. S. Lee was 
in possession and control thereof.’ That allegation is correct.” 

It was evidently upon this testimony that the judgment was rendered in 
Wooten’s favor. 

In Longcope v. Bruce, 44 Tex. 437, it was said: 

“In another part of the charge the jury was told that, if they believed from 
the evidence the property seized belonged to Bruce, or to Bruce and Wynn, then 
the defendants were liable for what the goods were worth. This charge was 
also erroneous. 

“The suit, by the pleadings, was a suit by Bruce and Wynn; and, if the 
proof showed that only one of them had an interest in the property, there could 
be no recovery. because the proof would not have sustained the case made 
in the pleadings.” 

In Middlebrook Bros. v. Zapp, 73 Tex. 29, 10 S. W. 732, it was said: 

“Tt is an elementary rule of pleading that the allegata and probata must cor- 
respond, and that a recovery cannot be had on a cause of action nct alleged in 
the pleadings, however well it may be supported by proof.” 
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A judgment in Wooten’s favor individually has been rendered upon a petition 
declaring upon a right of action vested jointly in Wooten and Lee as partners and 
based upon evidence showing there was no such partnership, no joint right of 
action vested in Wooten and Lee as such, and without any pleading to show a 
right of action vested severally in Wooten. 

[3] In our opinion the pleading was insufficient to support such a judgment; 
and, if the evidence is sufficient to support the same, it fatally varies from the right 
asserted in the petition. In addition to the cases cited see, also, Ry. v. Reed (Tex. 
Civ. App.) 189 S. W. 997; Roseborough v. Gorman, 6 Tex. 313; Tel. Co. y. 
Smith, 88 Tex. 9, 28 S. W. 931, 30 S. W. 549; Gammage v. Alexander, 14 Tex. 418. 

Appellee asserts that the pleadings were sufficient by virtue of the allegation 
in the petition that, “at the date of the issuance of said policy, and ever since said 
date, plaintiff H. O. Wooten owned the title to the property covered by said 
policy, but plaintiff C. S. Lee was in possession and control thereof, all of which 
was known to defendants.” 

[4] We cannot see that this at all alters the plain nature and import of the 
petition as declaring upon a policy issued to the alleged partnership vesting in 
the partners a joint right of action. Evidently the quoted portion was intended 
to show the insurable interest of Wooten as owner and Lee as tenant. Under certain 
circumstances a lessee has an insurable interest. 1 Cooley’s Briefs on Ins. 173; 
2 Joyce on Ins, (2d Ed.), Getchell v. Ins. Co., 109 Me. 274, 83 Atl. 801, 42 L. R. A. 
(N. S.) 135, and subjoined note, Ann. Cas. 1913E, 738. 

For the reasons indicated the judgment in favor of Wooten must be: reversed, 
which carries with it a reversal of the judgment over in favor of the insurance 
company against the members of the firm of Rhodes & Son. In view of a retrial, 
the questions presented by the appeal of that firm will be briefly disposed of. 

[5] The cross-action is not subject to general demurrer, and is sufficient to 
support a judgment over. It sufficiently states a cause of action based upon the 
failure of Rhodes & Son to obey the instructions to cancel the policy, and the 
evidence is sufficient to support a recovery upon that ground. 

The objection as to the sufficiency of the verdict to support the judgment need 
not arise upon retrial. 

Reversed and remanded as to all parties. 


NATIONAL LIBERTY INS. CO. v. DANSBY. No. 528-3998.) 
(Commission of Appeals of Texas, Section A. April 23, 1924.) 
260 Southwestern Reporter, 1040. 
INSURANCE—WHEN FOUNDATION INCLUDED AS NECESSARY PART 

OF STRUCTURE STATED. 

Unless insurance contract indicates with reasonable certainty that foundation 
of building is not covered by insurance, a foundation will be deemed included 
in the policy, so that, in suit under Rev. St. Art. 4874, for full face value of 
policy insuring dwelling, but not mentioning foundation, excluding testimony of 
reasonable value of foundation left standing after burning of dwelling was error; 
it being question of fact whether the foundation was a substantial part of the 
structure as compared with the value of the entire building, and whether it was 
reasonably adapted for use as a basis upon which to restore the building. 

(For other cases, see Insurance, Dec. Dig. § 493.) 

Error to Court of Civil Appeals of First Supreme Judicial District. 

Action by M. F. Dansby against the National Liberty Insurance Company. 
Judgment for plaintiff was affirmed by the Court of Civil Appeals (251 S. W. 
556), and defendant brings error. Reversed and remanded. 

Thompson, Knight, Baker & Harris and Geo. S. Wright, all of Dallas, for 
plaintiff in error. 

Robt. Armstrong and Henderson & Ranson, all of Bryan, for defendant in 
error. 

GERMAN, P. J. In this case defendant in error Dansby recovered a judg- 
ment against plaintiff in error National Liberty Insurance Company in the District 
Court of Brazos County in the sum of $5,000. The property covered by the 
policy was described therein as follows: 

“The two-story shingle roof frame building and additions thereto, including 
the heating and lighting apparatus and all permanent fixtures, while occupied by 
owner, and not otherwise, as a dwelling.” 
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It is undisputed that the dwelling was completely destroyed by fire, and nothing 
was left but two stone steps and the concrete foundation. The brick piers were 
left partly standing, but were so damaged as to be worthless. Plaintiff in error 
takes the position that, as the foundation and two stone steps were not damaged 
by the fire, the loss is not a total one under Article 4874 of the statutes. That 
article is as follows: 

“A fire insurance policy, in case of a total loss by fire of property insured, 
shall be held and considered to be a liquidated demand against the company for the 
full amount of such policy; provided, that the provisions of this article shall not 
apply to personal property.” 

On the trial plaintiff in error offered to prove by a witness who was an 
experienced builder that the stone steps and foundation were not damaged by the 
fire, and that same were a substantial part of the building; that a reasonably 
prudent owner, without insurance, who desired to rebuild the building as it was 
before the fire, would use said foundation and steps in rebuilding, and in rebuild- 
ing the same the stone steps and foundation would have a reasonable value of 
$1,000. This testimony was objected to, and the objection sustained. The trial 
court instructed a verdict for the full amount of the policy, as a liquidated demand, 
on the theory that the foundation and stone steps were not within the contempla- 
tion of the parties to the policy, and were not covered by the policy; so that there 
was a total loss of the property insured. 

Plaintiff in error relies upon the rule laid down in the case of Royal Ins. Co. 
v. McIntyre, 90 Tex. 170, 37 S. W. 1068, 35 L. R. A. 672, 59 Am. St. Rep. 797, 
which is stated in this language: 

“After a careful consideration of the question, we are of opinion that there 
can be no total loss of a building so long as the remnant of the structure stand- 
ing is reasonably adapted for use as a basis upon which to restore the building 
to the condition in which it was before the injury; that whether it is so adapted 
depends upon the question whether a reasonably prudent owner, uninsured, desir- 
ing such a structure as the one in question was before injury, would, in proceed- 
ing to restore the building to its original condition, utilize such remnant as such 
basis.” 

In the case of Fire Association of Philadelphia v. Strayhorn (Tex. Com. 
App.), 211 S. W. 447, by Section A of the Commission, this rule was reaffirmed, 
after a full discussion of numerous cases, with the additional holding that the 
part remaining of the building must be a substantial part thereof. It will be 
observed that the testimony offered by plaintiff in error met every requirement of 
this rule. It follows, therefore, that the court erred in excluding this testimony, 
unless it be held as a matter of law that the contract of insurance was not 
intended by the parties to cover and include the foundation. Counsel for defendant 
in error rely upon this expression in the case of Murphy v. American Central 
Ins. Co., 25 Tex. Civ. App. 241, 54 S. W. 407: 

“We think the weight of authority to be that, in making the contract for 
insurance, it was contemplated that the foundation would not be destroyed, but 
that the contract was entered into with reference to that portion of the structure 
above ground. O’Keefe v. Insurance Co. (Mo. Sup.), 41 S. W. 922, and authori- 
ties cited.” 

This expression was not necessary to a decision of the case, nor was such 
holding necessary in the case referred to. That case and the cases cited therein 
were based upon the “identity and specific character” rule for determining the 
question of total loss, which has been superseded in this state by the rule in the 
McIntyre Case. We are authorized by the Supreme Court to say in this instance 
that, unless there is something in the‘contract of insurance to indicate with rea- 
sonable certainty that the foundation of the building is not covered by the insur- 
ance, then, as it is an essentially necessary part of the structure, it will be held 
to be included in the policy. In case the foundation was of wood or some other 
combustible material, and a fire should result in a partial loss to the foundation, 
a contrary rule would prevent recovery of any sum for such loss. There might 
also arise cases where fire in the basement of a building resulted in a material 
loss to the foundation, but, if it be held that the policy did not cover the founda- 
tion, unless it be specially contracted to that effect, this would preclude recovery 
for such damage. If the rule contended for by defendant in error should be 
adopted because the foundation in this instance was concrete, and underground, 
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it would necessarily apply if the foundation were constructed of any other mate- 
rial, and not underground. We think, therefore, that the safer rule is that 
above announced. 

We have examined many cases touching upon the questions presented in this 
case, and the effect of all the cases has been accurately summarized by the 
annotator at page 793 of 56 L. R. A. in these words: : 

“All the cases agree that a building is totally destroyed, even though the 
foundations remain, but in only one of the cases did the foundation form a 
substantial part of the building as compared with the value of the entire struc- 
ture, and in that case the decision was based on the ‘identity’ and ‘specific char- 
acter’ rule, so that it may be considered somewhat uncertain what the courts would 
hold should a case arise in which the foundations form a more substantial portion 
of the building.” 

So in this case we think it is a question of fact as to whether the founda- 
tion of the building is a substantial part of the structure, as compared with the 
value of the entire building, and, if so, then it is a further question of fact as 
to whether or not it is reasonably adapted for use as a basis upon which to 
— the building under the rule laid down in the McIntyre and Strayhorn 

ases, 

We, therefore, recommend that the judgment of the Court of Civil Appeals 
and of the District Court be reversed, and the cause remanded. 

Cureton, C. J. The judgment recommended in the report of the Commission 
of Appeals is adopted, and will be entered as the judgment of the Supreme Court. 

We approve the holding of the Commission of Appeals on the question dis- 
cussed in its opinion. 


SHAW v. STANDARD FIRE INS. CO. (No. 18377.) 
(Supreme Court of Washington. May 9, 1924.) 
225 Pacific Reporter, 651. 

2. INSURANCE—FAILURE OF INSURED TO GIVE PLANS AND SPECI- 
FICATIONS OF BUILDING DESTROYED HELD NOT TO DEFEAT 
RECOVERY. 

Failure of insured to furnish plans and specifications of building destroyed by 
fire as required by policy, held not to defeat recovery, where building was of 
simple construction, and under examination by insurer’s adjuster he gave 
full information upon that subject. 

(For other cases, see Insurance, Dec. Dig. § 544.) 

Department 1. 

Appeal from Superior Court, Franklin County; Truax, Judge. 

Action by H. B. Shaw against the Standard Fire Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

M. L. Driscoll, of Pasco, and E. Eugene Davis, of Spokane, for appellant. 

Chas. W. Johnson, of Seattle, for respondent. 

ParKeER, J. The plaintiff, Shaw, seeks recovery for a total fire loss upon 
two insurance policies issued to him by the defendant insurance company upon 
his dwelling house situated in Pasco. A trial upon the merits in the Superior Court 
for Franklin County resulted in verdict and judgment awarding to plaintiff recov- 
ery for the full amount of the policies, from which the defendant has appealed 
to this court. 

[1] Contention is made in behalf of appellant insurance company that the 
trial court erred to its prejudice in permitting the trial to proceed, over the objec- 
tions of its counsel, without first bringing into the case as a party thereto the 
State Building & Loan Association, there being a mortgage clause in the policy 
insuring its possible interest in the property reading as follows: 

“Loss or damage, if any, under this policy, on buildings only, shall be pay- 
able to the State Building & Loan Association mortgagee (or trustee), as interest 
may appear.” 

The trial court denied appellant’s motion for new trial upon condition that 
respondent within 20 days of the entry of the order cause to be filed in the 
case a duly executed waiver by the State Building & Loan Association waiving 
any or all rights or claims it may have under the mortgage clause above quoted. 
Thereafter such waiver was timely executed and filed in the case, and thereafter 
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final judgment was rendered upon the verdict in favor of respondent, awarding 
recovery to him for the full amounts of the policies; this upon the theory that 
he was then the only party having any rights under the policies. If the court 
erred in permitting the case to proceed to trial without the building and loan 
association being first made a party thereto, plainly such error was cured as soon 
as the association’s waiver of all its possible rights under the policies was prop- 
erly evidenced in the case. Therefore it is plain that appellant has no cause to 
fear any further claim being made by the building and loan association under 
the policies, and this manifestly is all that is of any concern to the insurance 
company. In Hannegan v. Roth, 12 Wash. 695, 44 Pac. 256, Judge Anders, speak- 
ing for the court, said: 

“While a court will not proceed to final judgment in the absence of a neces- 
sary party, it will not dismiss the action on account of the non-joinder of such 
party, but will retain it until all necessary parties are brought in, after which 
it will proceed to judgment on the merits. Marshall v. Beverley, 5 Wheat. 313; 
Caldwell v. Taggart, 4 Pet. 190; Pomeroy, Code Remedies, §§ 292, 293.” 

We conclude that, however much the court may have been in error in pro- 
ceeding to trial without the building and loan association being made a party, 
or without it being clearly made to appear that the association had no rights 
under the policies, such error was at all events cured by the subsequent order of 
the court and the filing of the association’s disclaimer before the rendering of 
final judgment upon the verdict. 

[2] Soon after the fire appellant’s adjuster demanded of respondent that he 
furnish plans and specifications of the dwelling house to enable the company 
to rebuild the house if it should elect so to do, instead of paying the amount 
of the insurance. The policies, among other things, provide that the insured 
“shall furnish, if required, verified plans and specifications of any building, fix- 
tures or machinery destroyed or damaged,” and further provide that “the insured, 
as often as required, * * * shall submit to examination under oath by any 
person named by this company and subscribe the same.” Respondent did not 
furnish in writing any plans or specifications in a technical architectural sense. 
The dwelling was a small and simple one, it being a one-story five-room house, 
painted and plastered, evidently of comparatively simple construction. Soon after 
the making of this demand, among others, the company, through its adjuster, 
demanded that respondent submit to examination under oath as provided in the 
last above-quoted provision of the policies. Such examination was had in due 
course, and was reduced to writing and subscribed and sworn to by respondent, 
appellant’s adjuster conducting the examination. The examination took a some- 
what wide range, and proceeded with considerable detail; respondent being exam- 
ined with reference to the size, number of rooms and manner of construction 
of the house, from which it is evident that appellant’s adjuster acquired all of 
the information desired upon that subject. It will be noticed that the provision 
of the policies relative to furnishing plans and specifications is very general in 
its terms. We think that appellant is now in no position to complain of the 
insufficiency of the information furnished by respondent relative to the physical 
construction of the house. Cushing v. Williamsburg City Fire Ins. Co., 4 Wash. 
538, 30 Pac. 736; 5 Joyce, Insurance (2d Ed.), § 3381. 

The judgment is affirmed. 

Main, C. J., and Holcomb and Tolman, JJ., concur. 
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MARINE 


THE TURRET CROWN (four cases). (Nos. 65-68.) 
(Circuit Court of Appeals, Second Circuit. January 10, 1924. Reargument 
Denied January 25, 1924.) 
297 Federal Reporter, 766. 
7. INSURANCE—RIGHT OF INSURER TO SUBROGATION AGAINST 

CARRIER STATED. 

An insurer is subrogated to the rights of the shipper against the carrier, in the 
absence of anything to the contrary contained in the bill of lading; but ordinarily, 
if the bill of lading gives the carrier the benefit of shipper’s insurance, insurer is 
not subrogated. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

8. INSURANCE—INSURER MAY DECLINE TO INDEMNIFY SHIPPER 

UNTIL CARRIER’S LIABILITY DETERMINED. 

Where a policy is void by agreement, if insured makes a covenant to give 
the benefit of his insurance to the carrier, insurer can require insured to sue the 
carrier first, and may decline to indemnify him until carrier’s liability is determined. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Appeals from the District Court of the United States for the Southern District 
of New York. 

Separate libels by the Vulcanite Roofing Company, by J. Aron & Co., Inc., 
by Carlo Repetto and by Giobatta Sacco and another against the steamship Turret 
Crown and her claimant, the Commonwealth Steamship Company, Limited. From 
a decree dismissing the libels (282 Fed. 354), libelants appeal. Reversed. 

Certiorari denied 44 Sup. Ct. 403. 

Libels filed by four cargo owners, libelants, against the steamship Turret Crown, 
her engines, etc., for loss of cargo. Decree for claimant. Libelants appeal. Reversed. 

Bigham, Englar & Jones, of New York City (D. Roger Englar and Forrest 
E. Single, both of New York City, of counsel), for appellants. 

Kirlin, Woolsey, Campbell, Hickox & Keating, of New York City (John M. 
Woolsey and Theodore M. Hequembourg, both of New York City, of counsel), 
for appellee. 

Before Rogers, Manton, and Mayer, Circuit Judges. 

Manton, C. J. These four cases were tried below as one and will be considered 
here in one opinion, The Turret Crown was a turret type vessel, built in 1895. 
Her gross tonnage was 1,857 tons and her net tonnage was 1,142 tons. She had 
been equipped as a coal burner, but in 1916 was converted into an oil burner, and 
made arrangements for the carriage of fuel oil in her double bottom tanks, which 
were previously used for water ballast. She was employed on the Great Lakes, 
and some few years previous to the event herein an extension piece was fitted on 
her rudder. This extension piece was not removed when she was put back into 
ocean service, and it was on her rudder when she received the appellants’ cargoes 
for transportation. It is said that this extension placed an additional strain on 
the vessel’s steering gear and contributed to the breakdown of the steering engine, 
which is one of the claims of unseaworthiness. 

In October, 1916, she encountered a severe hurricane in the Pacific Ocean while 
on a voyage from Seattle to Havana. She called at San Pedro to discharge a 
part of her cargo and recondition, and then proceeded to Salina Cruz, where she 
was surveyed. Later she proceeded tc Jacksonville for fuel oil and temporary 
repairs. At Jacksonville the oil was found to be leaking from the top of tank 
No. 2, and during the voyage to New York water and oil appeared above the 
tops in holds Nos. 1 and 2. It appears that but few—four or five vessels—have 
been converted, when over 15 years old, from coal to oil burners, and the instant 
case appears to have been the first where there was not an installation of deep 
tanks, in addition to double bottom tanks. Oil is much more difficult to contain 
than water. Small leaks in a water tank tend to correct themselves by the formation 
of rust; whereas oil not only does not cause rust, but tends to dissolve rust, and 
for this reason it is pointed out that the old ballast tanks could not safely be 
used for the carriage of fuel oil, unless they were in very good condition. 

When the vessel arrived at New York, repairs were made to the top of No. 2 
tank, but no repairs were made to No. 1 tank, nor was it examined with care, 
owing to the fact that it was full of fuel oil. Repairs necessary to No. 2 tank 
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top were not attributable to the heavy weather through which the vessel had 
passed, but the surveyors, representing both the owners and the hull underwriters, 
agreed that the damage was attributable to wear and tear. The nature and extent 
of the repairs to No. 2 tank appear in the survey. She was not dry-docked in 
New York. After the tank top was repaired, the tank did not leak under the 
ordinary test. The tanks which leaked on the voyage from Jacksonville to New 
York were the same tanks which leaked on the voyage involved in this case. No. 3 
tank did not leak on the voyage from Jacksonville to New York, nor did it leak 
on the voyage here involved. In view of the evidence showing failure of the tanks 
on the Pacific Coast and at Jacksonville, repairs were necessary on account of 
the wear and tear, and particularly so in respect of these tanks, to prepare them 
for this trans-Atlantic voyage. 

The Turret Crown left her pier in New York on February 19, 1918, bound 
for Genoa, Italy, laden with a gemeral cargo; but she was obliged to remain at 
anchor off the Statue of Liberty until February 25th, because of the defective 
condition of her steering gear. Because of the bad condition of her steering gear 
and the leakage of large quantities of sea water into her double bottom tanks, 
she was unable to finish her voyage after proceeding 150 or 200 miles, and on 
February 28th, it was decided to return to port. She at this time was completely 
disabled, and drifted about until March 7th, when a revenue cutter took her in tow. 
She reached Boston under this tow on March 9th. After temporary repairs, she 
proceeded to New York City, where the balance of her cargo was discharged 
and permanent repairs effected. The bottom tank tops in Nos. 1 and 2 holds 
were leaking, and a considerable amount of cargo was damaged by contact with 
water and oil. While the cargo was on the pier in Jersey City, a portion of it 
was damaged by flood. After the vessel was repaired, she reloaded with so much 
of the cargo as the surveyors considered fit to go forward, and resumed her voyage 
in July, 1918, five months after she originally sailed. 

The court below found the ship unseaworthy in respect to the condition of 
the steering apparatus and her bottom tanks, but held that, by reason of a clause 
in the bill of lading which exonerated the ship-owner from liability for “unsea- 
worthiness of the ship even existing at the time of shipment or sailing on the voyage, 
providing the owners have exercised reasonable care and diligence to make the 
ship seaworthy,” it was not liable. On this appeal, it is urged that the District 
Court erred, first, in holding that the defective condition of the steering gear decreased, 
instead of increased, the strain upon the vessel when she encountered heavy seas, 
and that the defective condition of the steering gear did not contribute to the cargo 
damage complained of; second, that the court erred in holding that due diligence 
to make the ship se aworthy was divisible, in the sense that a shipowner who has 
failed to use due diligence as to one part of his vessel may disclaim responsibility 
for the defective condition of another part in respect of which he had used diligence; 
third, the court erred in holding that the owners used due diligence to make the 
double bottom tanks seaworthy; fourth, that the court erred in denying a motion 
made by the appellant Vulcanite Roofing Company for leave to amend its libel 
by increasing the amount of damages claimed; fifth, that the court erred in the 
dictum of the opinion holding that if there be liability the claim of the appellant 
Vulcanite Roofing Company would have been subject to a credit of the carrier 
on account of sums advanced to this appellant by certain of its underwriters. 

The bill of lading clause provided as follows: 

“It is mutually agreed * * * that che carrier shall not be liable for loss 
or damage occasioned by * * * any latent defects in hull, machinery, or 
appurtenances, misfeasance, error in judgment, any act, neglect, or default what- 
soever of pilots, masters, or crew in the management or navigation of the ship, 
collisions and all and every other dangers and accidents of the seas, rivers, and 
canal, and of navigation of whatever nature or kind excepted or unseaworthiness 
of the ship, even existing at time of shipment or sailing on the voyage, provided 
the owners have exercised due diligence to make the vessel seaworthy; * 
nor for land damage or damage * * * by contact with other cargo or sea 
water; * * * nor for risk of craft, hulk or transshipment; nor for any loss 
or damage caused by the prolongation of her voyage and/or delay occasioned by any 
reason whatsoever. * * 

[1] There are contradictions in the testimony 2s to the condition of the steer- 
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ing gear, the tanks and the weather. The report of the survey made when the 
steering gear was examined at Salina Cruz, Mexico, on her voyage to Havana, 
under the heading of “Steering Gear and Engine,” reads: 

“Steering Gear and Engine.—Located fractures sole plate. Steering engine 
patched (old sore), but show signs of being strained. All steering chains, port 
and starboard, badly strained. Found two defective links on port side (section). 
Fair leads and steering rods look O. K. Relieving spring port side one turn 
of spiral broken. 

“Hand Steering Gear.—Right and left hand screws apparently bent. Starboard 
nut fractured and patched. (Looks old sore.) Looks started.” 

“Steering Gear and Engine-—Recommended new sole plate for steering engine. 
All new steering chains required. Fair leads taken adrift and examined. New 
pins if required. Relieving spring serviceable, but new one to be supplied and 
shipped first opportunity. 

“Right and left hand screw to be taken adrift, straightened, and trued up in 
lathe and new nut fitted.” 

The only repairs made, according to the evidence, after this and before the 
voyage in question, were the “band on sole plate, screw hand steering gear 
straightened, new spring on steering chain, and chains annealed.” This did not 
follow out the recommendations made when the apparatus was examined at 
Salina Cruz. The bed plate, instead of being renewed, was patched. When the 
vessel was in New York, she was surveyed by the representatives of her owners 
and the hull underwriters and underwent extensive repairs. No one looked 
after her steering engines, and a log entry made July 20, 1918, indicates the 
steering engine was broken when they were shifting her berth. The deck log 
records that: 

On February 19th, at 8 A. M.: “Found steam pipes on steering eng. broken, 
shore day watchman employed. 11:30 A. M. Cast off and proceeded. c/o two tugs 
and pilot to anchor off Statue of Liberty, using hand steering gear.” February 20th: 
“Steering gear pipes repaired and steam turned on; found valve chest of same 
engine broken. 4 P. M. Part of steering eng, taken on shore to be repaired.” 
February 21st: “2 P. M. Machinists aboard with repaired valve chest off steering 
engine.” “6 P. M. Hove short, then found steering gear again broken. Ordered 
45 pe. chain. Broken piece machinery taken ashore.” 

The log records for the 24th, 25th, and 26th indicate trouble with the steering 
gear, and it is satisfactorily shown that the trouble with the steering gear was 
encountered before any unusual weather. One record at 3 A. M., February 26th 
reads: 

“At 3 A. M. some trouble was experienced with the steering gear, which had 
become loose on its foundations; the vessel was hove to while repairs were made. 
At 4:15 A. M. she proceeded again. The wind increased to a fresh gale, with 
heavy rain and a high sea, in which the steamer rolled badly and was constantly 
swept by the seas.” 

The deck log under dates of February 27th and 28th reads as follows: 

“5 A.M. Steering engine stuck hard aport. Found old patch bearing hard apart, 
and found an old patch bearing hard on collar of control valve bevel wheel; 
repaired same. 

“11:20 A. M. Proceeded full speed, finding steering gear still jamming; 
impossible to steer the ship. 

“0.25 P. M. Stopped and altered control valve on steering engine. 

“1:35 P. M. Proceeded. No improvement in steering gear. 

“3:15 P. M. Stopped. Found old patch on frame of steering engine had 
dropped down on collar of control valve bevel wheel. Renewed stand on frame 
of engine. 

“4:10 P. M. Proceeded full speed. Steering gear still jamming; unable to 
steer vessel. 

“6:00 P. M. Stopped vessel. Took control on steering engine adrift. 

“7:20 P. M. Proceeded. Steering engine now as bad as ever. 

“8 P. M. Stopped and altered control valve back to original. 

“8:30 P. M. Proceeded, but still unable to steer the vessel. 

“9:00 P. M. Decided to return to port on account of steering engine, water 
in fuel oil, and inability to keep up steam.” 





Marine | The Turret Crown. 243 


February 28th—engine room log: 

“5:00 A. M. Steering engine stuck hard aport. Found old patch bearing hard 
n control valve bevel wheel; stopped 5:00 A. M. 

“Slow ahead, 11:10 A. M. Steering engine working very badly. 

“Full ahead 1:35. Steering control valve stopped 3:15. 

“Old patch on steering engine tightened up. Slow ahead 4:10 P. M. Steering 
engine working very badly. Stop 6:00 P. M. Altered control valve twice in 
this watch. Full ahead 7:20 P. M. Stopped 8:00 P. M. Steering engine working 
very badly at full speed; at half speed it works all right.” 

March l1st—deck log: 

“Proceeding half speed a/c steering gear. 

“0:00 P. M. Put away full speed. Steering wheel jammed on star helm; 
S. S. swung around from W. N. W. to S. and E., causing seas to break on board 
with tremendous force.” 


March Ist—engine room log: 

“At 9:00 P. M. last night captain decided to return to New York. Cause— 
Steering engine will not keep vessel on her course while going full speed. 

“Other causes—Water in the fuel oil tanks and leaky condenser.” 

March 2d—deck log: 

“8:10 A. M. Three-quarter speed. Helm jamming. 

“1:00 P. M. Slowed down for repairs to steering gear. Disconnecting steam 
gear and putting in hand gear.” 

March 2d—engine room log: 

“9:00 A. M. Stopped at 9:15. Dirty fuel oil. Altered control valve. Full 
ahead 10:20.” 

March 7th—deck log: 

“S. S. steering badly in hand gear.” 

March 8th—deck log: 

“All hands carrying roofing paper from No. 1 hold to engine room for fuel 
to raise steam for steering gear and pumps, as it is practically impossible to steer 
the ship by hand. Stacked over 200 rolls on deck ready to pass below. Steam 
raised by 9:15 A. M. 

“Paid out more cable, and cutter hauled in hawser to fresh the nip; also 
connected steam steering gear. Fresh to mod. winds and heavy swell. S. S. rolling 
heavily. 

“Steering gear frequently jamming, endangering to breaking of hawser. 

“Frequent stoppages, owing to steering gear jamming.” 

March 9th—deck log: 

: “2 A. M. Unable to get steam for steering gear, so resumed steering by 
rand.” 

It is apparent from these log entries and the testimony that the repairs which 
were made in New York were not those which should have been made in the 
exercise of reasonable care after the disclosures and recommendations made in 
the Salina Cruz survey. The chief engineer testified that, the day after she left, 
she got into bad weather, and it was reported to him that he was getting water 
in the fuel; that he went back and tried to pump it out, and tried to transfer 
the pump on the tank, tried the settling tanks, tried No. 2 tank, and at the same 
time they were getting water there. No. 3 tank was all right. He went to No. 1 
tank and got water. Nos. 1 and 2 tanks were the same. He says that at that 
time the steering engine began to give trouble. He went to start the steering 
engine, and found the foundation bolts were all slack. They went through the 
deck, and they went through into No. 3 hold. As to the patch of the steering 
engine, he testified that, underneath the control valve, there was “something or 
other” broken out, and he put a wrought iron patch on there, with four or six 
bolts, three-eighths of an inch in diameter. The collar on the top revolved 
iround with the bevel wheel. When they started to work on the foundation, 
t worked this patch around and jammed the collar, ‘so that when they got her 
ard over, she stuck, and they could not move it from the breach. He said 
ie raised the collar and jammed this patch up, and it still kept coming down, and 

cut out about three-fourths of an inch of the patch. He did not take anything 
off the collar. Finally he came to the conclusion that he would turn back, and, 
since they could get no oil to turn back, they did so under hand gear. 


1 
] 
] 
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[2] The witnesses called on both sides agreed that the defective steering gear 
increased the strain on the vessel in heavy weather. The court held, however, on 
the authority of Admiral Knight’s book’ on Modern Seamanship (7th Ed.) p. 509, 
that the steering gear is of no help to a vessel in heavy weather. We think it is 
authoritatively established that Knight’s theory of seamanship, adopted iio, 
is not the modern or practical one. Knight does not say that a vessel’s steer ing 
gear is not an important factor in navigating here safely in heavy weather, 
Knight says: 

“The opinion is gaining ground of late years that a steamer of this type 
should run slowly before a sea, or lie to with the sea astern or on the quarter, 
and this view is supported both by theoretical considerations and by a convincing 
amount of practical experience. 

This statement of necessity implies ability to steer the vessel; otherwise, it 
would not be possible to take such a position with reference to the sea. The cap- 
tain prosecuted his voyage during the intervals when the steering gear was 
actually undergoing repairs, and did the best he could in the stormy weather. The 
entries in the log show that the ship was so navigated. Under date of February 
28th, the following entry appears: 

“Proceeded full speed, finding steering gear still jamming, impossible to steer 
the ship.” Later on the same day: “Reduced speed and hove to.” 

Capt. McNeill testified: 

“Q. Captain, do you know of any instances where the steering gears have 
broken in a following sea? A. Yes sir; I remember one instance that was a 
good long time ago, but I remember it very well. It was in the Ethiopia, belonging 
to the Anchor Line, and at that time there was great discussion in nautical circles 
about heaving a ship to with her quarter to the sea. Well, we tried it, and we 
damaged our steam steering gear, and we never did it again. 

“Q. You did not have your engines working then? A. Very slowly, sir; just 
turning over. * * * 

“Q. This newspaper discussion that you spoke about related to the comparative 
safety of heaving to, to the wind and sea, and lying with the wind and sea on the 
quarter, didn’t it? A. Yes; that was the discussion. 

“Q. There was some discussion in the British papers some years ago about 
that? A. Yes, sir. 

“Q. And there was a school that said the best way for the ship was to lie 
with her quarter to the sea? A. A small school; yes. 

“Q. I understand that school has gotten smaller ever since? A. Certainly; 
I do not think it exists now.” 

We are satisfied that the defects in the steering gear added to the strains on 
the vessel as qualified experts declared. The proximate cause of the distress 
of the ship, which ultimately required her to return to port, was the defective 
condition of the steering gear. The failure of the steering gear and inability to 
control the vessel produced a wrenching and straining and pounding of the vessel, 
which in turn resulted in damage to the tanks. It was an unseaworthy condition of 
the vessel. The witnesses called testified that the patch described was not a 
permanent repair of the bed plate, and that a piece of material which had been 
broken by strain could not safely be patched, if it was subject again to similar strain. 
This patch has been referred to as an “old sore,” and ample notice of this defect 
was either known or could have been made known by the exercise of reasonable 
care. If the steering engine had been properly secured, it would not have worked 
loose in bad weather, and the evidence shows that other parts of the steering 
gear would break before the steering engine would work loose. 

It is argued by the appellee that the steering gear did not give trouble for 
some 48 hours after the trouble on February 26th, but the log entries show trouble 
every day with the steering gear. On the 27th there was no entry of trouble in 
the deck log; but there is an entry in the engine room log to the effect that the 
control valve of the steering gear was overhauled. Throughout the deck log 
there are records of trouble experienced with the steam control valve. On the 
following day, February 28th, it is recorded: 

“5:00 A. M. Stopped; steering gear jammed. Engineers took steering gear 
apart, and found an old patch bearing hard on collar of control valve bevel wheels; 
repaired same.” 
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This entry shows that the control valve, which had previously given trouble, 
operated continuously to disable the steering gear, which finally became useless. 
It also showed the trouble with the control valve was due to the old patch mentioned 
in the Salina Cruz survey. It was only after the steering engine was opened 
up for examination that the officers realized just what had been the cause of their 
previous difficulties in steering the vessel. The log establishes this trouble as a 
serious one from the time the vessel left New York. The chief engineer testified 
that the steering gear was found to be loose on its foundations on the day after 
leaving New York. He said he found the foundation bolts all slack and— 

“They went through the deck, and they went through into No. 3 hold, and to 
get into there we had to move a lot of cargo, and the weather was that bad it 
wasn't safe to take the hatches out, we had two off, and had them standing by 
to put them on again if she shipped any heavy water. I went down myself with 
a Stillson wrench to get to two of them; couldn’t get to the others. I think 
there was 12 bolts in there. I tightened up the 2, and had to go ahead again. 
Went ahead again on the steam, and of course the working of the engine drawed 
down the small patch that there was on the top of the bevel wheel, control valve 
bevel wheel, and that went into the mesh too deep, and she struck over on one 
side, and we put it out again and used the hand gear, and I took the control 
valve out and started the control valve; it was all right, just the same as when 
we left the river. When we went ahead with it again, we couldn’t do nothing with 
her. I kept starting the control valve, and I started to move it about, a little 
bit up and down on the spindle; but it was just the same thing. We would go 
half speed, and it was all right, but as soon as we got any kind of way on the 
ship, and the ship started to shake a little, couldn’t steer her.” 

This would indicate that the trouble with the control valve was contemporaneous 
with the looseness of the steering gear on its base. This is definitely fixed as 
before the steamer encountered any unusual weather, and before there is any 
record of unusual weather in the Western hemisphere. The defects in the steering 
gear were fully developed before there was any trouble with the vessel's fuel 
tanks. The trouble with the fuel tanks arose some 24 hours after the steering 
gear had developed serious defects and prevented the vessel from being properly 
steered and required her to stop. The master of the Turret Crown did not dis- 
continue the use of the steering gear altogether, but struggled on and then used 
the hand steering gear. The suggestion that the ship might have been steered by 
hand is answered by the log entries, showing that it was practically impossible to 
steer the ship by hand, and there is testimony in the record that the hand steering 
gear in a modern cargo ship is only an emergency gear, and cannot be used effectively 
in kcavy wecther. 

[3] Ordinarily a shipowner warrants that his ship is seaworthy in all respects, 
and not merely that he has used due diligence to make her seaworthy. Of course, 
the parties may stipulate to the contrary. The warranty is absolute that the ship 
is, or in fact, shall be, seaworthy at the time of engagement, and does not depend 
on the owner’s knowledge or ignorance of his care or negligence. The Edwin I. 
Morrison, 153 U. S. 199, 14 Sup. Ct. 823, 38 L. Ed. 688. This rule is not affected 
by the Harter Act (Comp. St. §§ 8029-8035). The Carib Prince, 170 U. S. 655, 18 
Sup. Ct. 753, 42 L. Ed. 1181. The exception here is dependent entirely upon the 
stipulation of such exemption found in the bill of lading. 

In the view we take of the evidence, the conclusion is irresistible that the damage 
to the double bottom tanks of the ship was due to the added strains to which 
they were subjected by reason of the defective steering gear. In this view of 
the case, the appellee is liable. Bottom damage to a loaded vessel by heavy 
weather is rare. Indeed, the record here makes it appear unknown. The damage 
to the vessel was not confined to the bow, but extended back amidships. Bottom 
damage is due to pounding, and loaded vessels do not pound. A vessel 20 years 
old was very old for conversion into an oil burner. If deep tanks had been 
installed, there would have been an additional factor of safety. The deep tanks 
would have been constructed of new materials. A deep tank constructed in a 
vessel already equipped with double bottom tanks would have two bottoms, instead 
of one. She was disabled, since there was a considerable leakage of water into 
her double bottom tanks. There is ample expert testimony to the effect that it 
was not safe or prudent to make this conversion. 
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It is established that not only is fuel oil much more penetrating, but it is 
more difficult to contain than water. Double tanks, used as the sole reservoir of 
fuel oil, constitute a most important part of the ship, and a slight leak in such 
tanks may be fatal. A-similar leak in a water ballast tank would be trifing. 
Although No. 3 tank was tight, the oil in this tank was contaminated and 
rendered useless by some leak from No. 2 tank or the pipe connections. It is 
argued that the double bottom tanks were able safely to pass through time and 
the ravages of Lake service, but it does appear from the Moore repair bill 
that repairs were made on the owner’s account. The deck log on the voyage 
from Jacksonville to New York shows that on three successive days water or 
oil, or both, were in hold No. 1 to a depth of 32, 29, and 31 inches respectively ; 
tank No. 2 showed 39, 44 and 44 inches on three successive days (December 2d, 
3d, and 4th); and the soundings on No. 3 never exceeded 1 inch. The bilges of 
the Turret Crown were 2 feet 3 inches deep. This would indicate that the water 
or oil in hold No. 1 was from 2 to 4 inches over No. 1 tank top, and from 12 to 17 
inches over No. 2 tank top. There is no record of open hatches which might 
account for rainy weather, and, indeed, the record shows fine and clear weather 
through the entire voyage from Jacksonville to New York. Even tank No. 3 showed 
leakage after the repairs to No. 2 had been completed, and it turns out that tanks 
Nos. 2 and 1 were not tight, and No. 3 tank was. 

In any event, the leakage on the voyage here undertaken is sufficiently explained 
in the hours of straining of the ship, when she became unmanageable because of 
inability to steer in the weather she encountered. Indeed, the appellee ascribes 
the cause of the leak to “33 hours of straining in a hurricane with a high, moun- 
tainous, following sea,” which caused the water to go into the fuel oil on February 
27th at 11 A. M. The court below found that the weather encountered was not 
exceptional, but was what was to be expected on a North Atlantic voyage in 
February. The strongest wind recorded during the voyage was a strong gale. 
The log entries show a light wind in the afternoon and at night, the wind rising 
to a strong breeze in the afternoon and evening of February 25th, a moderate 
gale in the early morning of February 26th, and fresh to strong gale in the afternoon. 
The only evidence of exceptional weather on February 26th was the Weather 
Bureau at Whitehall street, in New York City, where the wind was stated to 
have a force of 81 miles per hour for five minutes only. No log entry on the 
ship shows this strong wind. The ship at that time was over 150 miles out to sea. 
During the three-day period—February 25th to 27th, inclusive—the highest wind 
velocity recorded in Philadelphia was 36 miles, and that at New Haven 41 miles. 
These latter records show the unreliability of the New York record as a guide for 
a ship this distance at sea. 

[4] The mere fact that the vessel encountered heavy weather is no defense 
to the claims for damage to cargoes, if any defect or unseaworthy condition of 
the vessel existed. The Rosalia (C. C. A.) 264 Fed. 285. The real difficulty with 
the sea was in the inability to have the vessel under control, owing to her defective 
steering gear. It is significant that the first mention of seas coming aboard the 
vessel follows after the entry of trouble with the steering gear in the log. 
A vessel which is not under control, it is testified, will suffer more from the seas 
than a vessel which is under control. We see no excuse in the weather. 

[5, 6] The appellants further assign as error the refusal below to hold that 
there was a deviation involved in the steamship’s return to New York, and 
therefore that the ship is not entitled to all the protective clauses in the bills of 
lading. The ship was obliged to remain in the harbor of New York as indicated 
by the logs, and later, after proceedings to sea, was obliged to return to Boston 
for repairs. It was while at sea that much of the roofing paper, the cargo ot 
the Vulcanite Company, was consumed as fuel. “Deviation” has been defined as a 
voluntary departure, without necessity or any reasonable cause, from the regular 
or usual course of a voyage. Constable v. Nat. Shipping Co., 154 U. S. 5], 
14 Sup. Ct. 1062, 38 L. Ed. 903; Hostetter v. Park, 137 U. S. 30, 11 Sup. Ct. 
1, 34 L. Ed. 568. The Supreme Court has pointed out that it is the settled rule 
in our courts that in matters of commercial law our decisions should conform 
to the English decisions, in the absence of some rule of public policy which would 
forbid. The Eliza Lines, 199 U. S. 119, 26 Sup. Ct. 8, 50 L. Ed. 115, 4 Ann. Cas. 
406. In The William J. Quillan, 180 Fed. 681, 103 C. C. A. 647, this court said: 
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“The conclusion arrived at by the highest courts of the greatest commercial 
nation in the world ought to have weight everywhere.” 

The English rule is announced by the House of Lords in Kish v. Taylor, [1912] 
Appeal Cases, 604, as follows: 

“Is it the presence of the peril and not its cause which determines the char- 
acter of the deviation, or must the master of every ship be left in this dilemma, 
that whenever, by his own culpable act or a breach of contract by his owner, 
he finds his ship in a perilous position, he must continue on his voyage at all 
hazards, or only seek safety under the penalty of forfeiting the contract ot 
affreightment? Nothing could, it would appear to me, tend more to increase 
the dangers to which life and property are exposed at sea than to hold that 
the law of England obliged the master of a merchant ship to choose between 
such alternatives. * * °* On the whole, therefore, I am of opinion that a 
master, whose ship is, from whatever cause, in a perilous position, does right 
in making such a deviation from the voyage as is necessary to save his ship 
and the lives of his crew, and that while the right to recover damages from 
all breaches of contract, and all wrongful acts committed either by himself or 
by the owners of his ship, is preserved to those who are thereby wronged or 
injured, the contract of affreightment is not put an end to by such a deviation, 
nor are the rights of the owners under it lost.” 

See, also, Joseph Thorley, Ld. v. Orchis S. S. Co., [1907] K. B. 660, 12 Asp. 
Maritime Cases, 217. This rule was stated with approval by the Circuit Court 
of Appeals of the Fourth Circuit in The Turret Crown, 284 Fed. 439. We do not 
regard the facts referred to as warranting the conclusion that there was a 
deviation of the voyage. ‘Therefore the provisions of the bills of lading are 
effective. 

[7-10] The appellee seeks the benefits of appellants’ insurance under the clauses 
of the bill of lading. The American policies which were issued to the cargo owners 
provided as follows: 

‘Warranted by the assured free from any liability for merchandise in the 
possession of any carrier or other bailee, who may be liable for any loss or 
damage thereto, and for merehandise shipped under a bill of lading containing 
a stipulation that the carrier may have the benefit of any insurance thereon. 

“This insurance is warranted to be in all cases null and void to the extent of 
any insurance by any carrier or bailee which would attach and cover said property 
if this certificate had not been issued and to be null and void, as concerns loss or 
damage by fire on land, to the extent of any insurance against loss or damage 
by fire directly or indirectly covering upon the same property whether prior or 
subsequent hereto in date or of the same date herewith, anything hereinbefore 
contained to the contrary notwithstanding; and it is also understood and agreed 
that in case any agreement shall have been or shall be made or accepted by the 
insured with any carrier or bailee by which it is stipulated or agreed that such 
or any carrier or bailee shall have, in case of any loss for which he may be liable, 
the benefit of this insurance, or exemption in any manner from responsibility 
grounded on the fact of this insurance, then and in that event the assurers shall 
be discharged of any liability for such loss hereunder, but these assurers, in these 
and all cases of loss or damage by perils insured against shall be liable and owe 
actual payment for only what cannot be collected from the carrier, bailee, and/or 
other insurers of property lost or damaged, but also shall be chargeable with the 
direct pecuniary consequence to the assured temporarily arising from delay in 
collection from said carrier and/or bailee and/or insurers, and the advancing for 
= purpose only, of funds to the assured for his protection pending such delay, 

shall in no case be considered as affecting the question of the final liability of these 
assurers, and as soon as collection is made from the carrier, bailee, and/or insurers, 
the rights of the assured to hold the sums so advanced by these assurers shall 
discontinue and a portion thereof equal to the sum collected from such carrier, 
bailee, and/or insurers, shall be repaid to these assurers, but in case of final failure 
to collect from such carrier, bailee and/or other insurers a portion of the sums 
advanced by these assurers, equal to the sum short collected from such carrier, 
bailee and/or other insurers, may be retained and applied in settlement of the 
actual liability of these assurers thereby established (provided always the loss 
shall constitute in other respects a claim under this insurance). In the event 
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of loss or damage, this insurance shall be null and void in the extent of any payment 
made by any carrier, bailee or other insurers whether liable or not.” 

The bill of lading contains a clause reading: 

“* * * The carrier shall be entitled to the benefit of any insurance on 
the goods and to any payments made by or on behalf of the insurers thereof, 
whether under the guise of advances, loans or otherwise. * * *” 

The insurer is subrogated to the rights of the shipper against the carrier, in 
the absence of anything to the contrary contained in the bill of lading. But, 
ordinarily, if the bill of lading gives the carrier the benefit of the shipper’s insur- 
ance, the insurer is not subrogated. Phoenix Ins. Co. v. Erie & Western Transp. 
Co., 117 U. S. 312, 6 Sup. Ct. 750, 29 L. Ed. 873. Where a policy is void by 
agreement if the insured makes a covenant to give the benefit of his insurance to 
the carrier, the insurers can require the assured to sue the carrier first and can 
decline to indemnify him until the carrier’s liability is determined. Inman vy. So. 
Carolina Ry. Co., 129 U. S. 128, 9 Sup. Ct. 249, 32 L. Ed. 612. Under the clause 
of the bill of lading above referred to, providing ‘ ‘whether under the guise of 
advances, loans or otherwise,” the parties here have sought to avoid the rule 
of Luckenbach vy. McCahan Sugar Ref. Co., 248 U. S. 139, 39 Sup. Ct. 53, 63 L. Ed. 
170, 1 A. L. R. 1522. There it was arranged that, as between the insurers and the 
shipper, the former loaned to the latter the amount of the loss caused by the 
shipper’s negligence, to be repaid only in so far as the shipper recovered from 
the carrier, otherwise to operate in effect as absolute payment under the policy, 
and where, as security, the shipper pledged such prospective recovery and the 
bills of lading and agreed to prosecute the suit against the carrier at the expense 
and under the exclusive direction and control of the insurers, it was held that 
the loan was not a payment of insurance and the carrier was not entitled to the 
benefit of it, and that a libel brought in the shipper’s name for the benefit of the 
insurers, pursuant to the agreement, could be maintained against the carrier and 
the ship. This new phrase, as used in this bill of lading, was intended to give 
the carrier indirectly an exemption from liability for which he could not stipulate 
directly. If the policy provided there should be no liability in case the shipper 
had agreed to give the benefit of it to the carrier, it could not be sustained. In 
Inman v. South Carolina Ry. Co., 129 U. S. at pages 139, 140, 9 Sup. Ct. 252, 32 L. 
Ed. 612, the court said: 

“Tf this bill of lading had contained a provision that the railroad company would 
not be liable unless the owners should insure for its benefit, such provision could 
not be sustained; for that would be to allow the carrier to decline the discharge 
of its duties and obligations as such, unless furnished with. indemnity against the 
consequences of failure of such discharge. Refusal by the owners to enter 
into a contract so worded would furnish no defense to an action to compel the com- 
pany to carry, and submission to such a requisition would be presumed to be the 
result of duress of circumstances, and not binding.” 

In The Hadji (C. C.) 20 Fed. 875, the provision in the bill of lading was 
“no damage that can be insured against will be paid for.” There Judge Wallace 
held that this clause was void as tending to give the carrier indirectly an exemp- 
tion from liability for which he could not stipulate directly. The effort in the 
instant case requires the shipper either to take out insurance which will benefit the 
carrier or to go without insurance. That kind of stipulation the carrier cannot 
insist on. In Bradley v. Lehigh Valley R. R. Co., 153 Fed. 350, 82 C. C. A. 426, 
this court said: 

“The same reasons which forbid the enforcement of a stipulation requiring the 
shipper to insure for the benefit of the carrier would forbid the enforcement of one 
requiring him when he does effect insurance to procure such as will protect the 
carrier. The shipper cannot be circumscribed in his liberty to make such a contract 
with the insurer as he chooses. If he sees fit to make one which may be 
worthless to the carrier, it is his right to do so.” 

The American policies referred to in this record rendered them void in case 
the goods insured were carried under a bill of lading in which the carrier stipulated 
for the benefit of the shipper’s insurance, and the payments made as a loan, with 
the form of receipt used, do not inure to the benefit of the appellee. Penn. R. R. 
Co. v. Burr, 130 Fed. 847, 65 C. C. A. 331; Bradley v. Lehigh Valley R. R. Co., 
supra; Luckenbach v. McCahan Sugar Ref. Co., supra. We think the parties, by 
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their stipulation in the language used, have not avoided the result in Luckenbach 
v. McCahan Sugar Refining Co., supra, and therefore the carrier is not entitled 
to the benefit of the insurance. Some of the underwriters did not take formal loan 
receipts for some of the payments which they made, but this was not necessary. 
We find that the underwriters did not intend to waive their rights against the 
carrier. No payments were made until suit had actually been begun against the 
carrier, and it appears that counsel retained in these suits were retained jointly 
on behalf of the shippers and their underwriters. ‘This is all inconsistent with 
an intent on the part of the underwriters to acquiesce in any arrangement whereby 
their rights of subrogation against the carrier should be lost. In Inman v. South 
Carolina Ry. Co., 129 U. S. 128, 9 Sup. Ct. 249, 32 L. Ed. 612, it was said: 

“By its terms the plaintiffs were not compelled to insure for the benefit of the 
railroad company; but if they had insurance at the time of the loss, which they 
could make available to the carrier, or which, before bringing suit against 
the company, they had collected, without condition, then, if they had wrongfully 
refused to allow the carrier the benefit of the insurance, such a counter-claim might 
be sustained, but otherwise not.” 

See, also, Phoenix Ins. Co. v. Erie & Western Transp. Co., 117 U. S. 312, 
6 Sup. Ct. 750, 29 L. Ed. 873. 

We think the carrier can derive no benefit from the payments made here 
after suit brought, and this applies as well to the moneys paid where no loan 
receipts were taken. It appears that none of the losses were paid in full. 

[11] It is argued by the appellee that the Vulcanite Company sued for $125,000, 
and it cannot recover if the insurance payments which it received aggregated this 
amount. If that appellant has been paid a part of its loss, the amount claimed in 
the libel is presumed to be the amount for which it has not received payment. 

[12] It appears that the payments were made by the British, French, and 
Italian underwriters. All the American insurance policies contained a clause render- 
ing it void if the assured entered into an agreement that the carrier should have 
the benefit of this insurance. The British insurance policies contain the following 
clause : 

“The seaworthiness of the vessel as between the assured and the assurers 
is hereby admitted.” 

In the absence of this admission of seaworthiness, underwriters would have 
been under no liability, as their policies would have been void, because of breach 
of the implied warranty of seaworthiness which exists in every policy of marine 
insurance. Arnould on Marine Insurance (9th Ed.) vol. 2, § 689, p. 575. The phrase 
“as between the assured and the assurers” prevented the carrier from taking any 
benefit from the admission of seaworthiness. The words must be taken in their 
true meaning. The shipper and his underwriter are at liberty to exclude the carrier 
from any participation in the insurance. The underwriter may provide with the 
shipper that if the vessel is unseaworthy he will protect him, but not release 
the carrier. The British insurance is paid under the loan receipt, and there is 
no waiver of the underwriter’s claim against the carrier. 

[13] It was provided by stipulation in the record that: 

“No infomation is available in this country as to the form of policy under which 
the French or Italian insurance was written. If the French and Italian under- 
writers had paid the same proportion of the loss paid by the American and 
British underwriters, the amount due from them would have been $60,473.23, 
but they have in fact paid only $11,300.90.” 

It thus appears that there was no information available on the subject at 
the time of the trial in the United States. The burden of proof under the cir- 
cumstances rested upon the claimant, who seeks to establish that this insurance was 
of such a character as to inure to its benefit. It appears that the French and Italian 
underwriters have paid only a small part of the proportion due from them under 
the adjustment made with the British and American underwriters. After the ren- 
dition of this decision, unless the parties otherwise agree, it will be necessary 
for a commissioner to consider the question of damages. At such time, the policies 
in question may be available, and considered by the commissioner. 

[14] At the trial, the Vulcanite Roofing Company sought to increase the ad 
damnum clause in the libel from $125,000 to $375,000. This was denied. The 
clause in the bill of lading required filing a claim before the removal of the goods 
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from the wharf, and further that no employee or agent had the authority to 
waive the requirements of this clause. The suit was in rem. A stipulation of value 
was given in the sum of $100,000 and the ship released. No notice was given 
prior to the removal of the goods in Genoa. The reason given for the application 
to amend is that it was discovered, when the ship discharged her cargo in Italy, 
after she sailed from New York the second time, and after a bond was given in the 
amount required by the appellant’s proctors, that the loss was in the larger sum. 
It is shown that said appellant had no opportunity of investigating the damage to 
the cargo on the second voyage, or to find out what, if any, damage actually 
existed in the cargo when the vessel arrived in Italy. The vessel’s cargo was 
delivered on August 3, 1918. The loss is alleged to have been caused by reason of 
the fact that in its damaged condition, difficulties were encountered in the dis- 
posing of it, and that it was shortly before the trial that the appellants received 
final advices showing the true amount of the loss. 

We agree with the court below that no decree against the appellee in personam 
for any excess in amount of the bond should be decreed. As above stated, we find 
there has been no deviation of the voyage, and part of the loss has been covered by 
insurance. Considering these factors, and applying the rule that the granting 
or refusal of the amendment is discretionary with the trial judge, we think no 
error can successfully be claimed in respect to his ruling on the question of this 
amendment. The Wildenfels, 161 Fed. 864, 89 C. C. A. 58. In addition thereto, 
in a suit in personam commenced by the appellant in the Fourth circuit (Vulcanite 
Co. v. Commonwealth S. S. Co., 284 Fed. 439), it was held that this appellant 
could not sustain a suit for $275,000, filed two years after. There it was pointed 
out that the claim was based, not upon loss sustained after the reports were com- 
plete and the voyage begun the second time, but were based upon the claim that 
the full extent of the damage was not discoverable at the time of the first suit. 
It was held that the carrier had the right to rely upon the terms of the notice 
given as embracing in entirety the extent of the claim, and that the return of 
the vessel was not an unjustifiable deviation depriving the carrier of the benefit of 
the provisions of the bill of lading contract limiting the time for filing claims. 
We think it was not error to deny the motion to amend. 

For the reasons assigned, the District Court is directed to enter a decree 
in conformity with this opinion. 

Decree reversed. . 

Rocers, C. J. (concurring). I concur in the result. This I do because of the 
survey made at Salina Cruz, Mexico, on October 16, 1917, which fully informed 
the parties responsible as to the condition of the steering gear of the vessel. The 
recommendations made were not complied with, and in my opinion the difficulties 
subsequently complained of may be traced to that failure. Another survey was 
made in New York on February 5, 1918. The report of that survey had attached 
to it a copy of the report of the survey at Salina Cruz, so that attention was 
once more called to the matter. 

But the Turret Crown commenced her voyage on February 19, 1918, with 
her steering gear in an improper condition, and after full and sufficient notice of that 
condition had been given and disregarded. The court below relied upon the opinion 
expressed by Admiral Knight’s “Modern Seamanship,” but that distinguished author- 
ity stands unsupported by a single other writer on the same subject, and I am unwill- 
ing to decide this case upon his authority in view of what the testimony in this 
case discloses. The claimant did not, in my opinion, exercise due diligence with 
respect to the steering gear. 

Mayer, C. J. (concurring). I agree with the views expressed by the learned 
District Court in respect of the exercise of due diligence in relation to the tanks. 
I think, also, that the testimony shows beyond question, as found below, that in 
respect of the steam and hand steering gear the vessel was unseaworthy, and prior 
to the voyage there was the fullest knowledge developed by the survey at Salina 
Cruz as to the seriously defective condition of the steering gear. 

The District Court found that “the breaking down of the steering gear, instead 
of increasing, decreased the strain upon the vessel,” and, in respect of this and 
other relevant questions of seamanship it adopted the views of Admiral Knight 
in his work, entitled, “Modern Seamanship,” 7th edition. Where there is a con- 
troverted expert question, we can be guided only by the testimony as it impresses us, 
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and we may, of course, resort to standard works to assist us in arriving at a con- 

clusion. We cannot know in a case of this character which is the correct theory, 

and, as is always the case, our decision must go in the direction where the more 
impressive testimony lies. 

Qualified men, some of long practical experience, were examined by both 
sides, and I think ‘it is fair to say that there is substantial agreement among them 
in opposition to the views of even so distinguished an authority as Admiral Knight. 
It will be noted that Admiral Knight first points out the conventional way of han- 
dling a steamer in the circumstances, and then states, in effect, that the opinion to 
the contrary is gaining ground. He also stated that he had collected the views 
of 40 prominent shipmasters, and it appears that there is no unanimity among 
them as to the precise way in which to handle a vessel under the circumstances 
instanced. Thus the question is controversial, and I feel that the evidence on 
this record supports the contention of libelants as to the effect which proximately 
resulted from this unseaworthy condition of the steering gear. 

This is my point of departure from the views entertained by the learned and 
highly experienced judge who tried this cause, and it is for this reason that 
I think the decree below should be reversed. 

I concur in the result. 

On Application for Reargument. 

PER CURIAM. This court has held that the Turret Crown was unseaworthy. 
Her owners are responsible for all damages resulting from such unseaworthy 
condition. The usual procedure is to refer the case to a commissioner to determine 
the amount of the damages which the libelants have sustained by reason of the 
unseaworthiness of the vessel. It should be followed here. There it may be estab- 
lished what are the damages. It may appear that no damages -were sustained by 
some or all of the appellants, Carlo Repetto, Giobatto Sacco and Luigi Palmieri, 
co-partners, etc., and J. Aron & Co., Inc. In that event, it would follow that the 
libels, or some of them, would be dismissed. In view of the stipulation in the 
record that there was some damage to each of the shipments in respect to which 
the libels are filed, we regard the question of damages as one for a commissioner’s 
determination in the first instance. 

The application for a reargument is denied. 

GRAHAM BROS. AKTIEBOLAG y. ST. PAUL FIRE & MARINE INS. CO. 

(Supreme Court, New York County. February, 1924.) 
204 New York Supplement, 551. 

1. INSURANCE—EVIDENCE HELD TO PRIMA FACIE ESTABLISH LOSS, 
WITHIN MARINE INSURANCE CERTIFICATES 
In an action on a marine insurance certificate, evidence held to establish 

prima facie loss of automobile through perils insured against. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

2. INSURANCE—INSURER HELD NOT ENTITLED TO COMPLAIN OF 
FAILURE TO COMMENCE ACTION WITHIN ONE YEAR OF LOSS. 
Where an open marine policy limited the time within which action must be 

brought, but negotiable certificates covering individual shipments contained no such 

provision, and insurer did not bring such limitation to attention of a transferee for 
value of the certificates, deny liability within one year of loss, or set up limitation, 
failure to commence action within one year did not bar recovery. 

(For other cases, see Insurance, Dec. Dig. § 623[1].) 

3. INSURANCE—INSURER, RATHER THAN SUBSEQUENT BONA FIDE 
HOLDER OF CERTIFICATES FOR VALUE, MUST BEAR LOSS 
RESULTING FROM PAYING WRONG PARTY. 

Where insurance certificates were issued to a named person, or order, and 
where made payable in case of loss to that person, or order, on surrender of cer- 
tificates, insurance company, and not a subsequent bona fide holder for value, 
must bear loss from payment to named person without requiring a surrender of 
certificates. 

(For other cases, see Insurance, Dec. Dig. § 599.) 

Action by the Graham Bros. Aktiebolag against the St. Paul Fire & Marine 
Insurance Company. Judgment for plaintiff. 

Gustav Lange, Jr., of New York City, for plaintiff. 
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Bigham, Englar & Jones, of New York City (Arthur W. Clement, of New 
York City, of counsel), for defendant. 

GLENNON, J. The complaint in this case, in which eight causes of action are 
set forth, is based upon certain insurance certificates issued by the defendant com- 
pany “to the order of one A. J. Berg or order.” For some years A. J. Berg has 
had an open policy of marine insurance with the defendant company. A recovery 
is sought on each certificate as a separate cause of action. The certificates were 
issued on March 11, 1919, to cover the shipment by Berg of a number of automobiles 
on the steamship Keresaspa from New York to Gothenberg, Sweden. They provide 
that the loss, if any, shall be payable “to the order of A. J. Berg or order” 
upon the surrender of the certificate and each certificate “represents and takes 
the place of the policy and conveys all the rights of the original policy holder 
(for the purpose of collecting any loss or claims) as fully as if the property 
were covered by a special policy direct to the holder of this certificate and free 
from any liability for unpaid premiums.” The risk insured covered, among other 
things, “jettison and/or washing overboard, irrespective of percentage.” The ship- 
ment in question included eight automobiles, which were consigned to the plaintiff, 
a Swedish corporation, at Stockholm, Sweden, against the loss of which, through 
the perils insured against, the defendant company had issued to Berg eight certi- 
ficates, one for each of said automobiles. After the shipment Berg drew on 
Graham Bros. (the plaintiff) by sight drafts for the amount of the invoices 
and discounted the same at the Chase National Bank, New York, at the same 
time delivering to the bank, along with the drafts, the invoices, bills of lading, 
and the insurance certificates. These insurance certificates were indorsed in blank 
by Berg. Subsequently, the drafts having been accepted by plaintiff, the foregoing 
documents came into its possession. On the voyage of the steamship Keresaspa 
heavy weather was encountered, in which 17 automobiles, including the 8 auto- 
mobiles consigned to plaintiff, were jettisoned or washed overboard. 

The defendant denies any obligation to plaintiff on the claim sued upon and 
sets forth the following three reasons for its refusal to recognize said claim: In 
the first place, it contends that plaintiff has failed to establish the allegations of 
the complaint as to the loss of the automobiles through the perils insured against in 
the certificates. Secondly, it raises the point that, pursuant to the terms of the 
open policy, no recovery can be had against it because this action was not commenced 
within one year from the date of the loss. The third reason assigned is that it 
practically satisfied plaintiff's claim by a payment of $9,600 to Berg in his capacity 
as a partner of the plaintiff. 

[1] As to the first reason assigned, it seems that, when the claim for loss was 
first presented to McGee & Co., the agents of the defendant, an investigation was 
made as to the loss of the automobiles by the perils insured against, and as a result 
of this investigation payment was made to Berg. Letters of inquiry from the 
defendant's agents to different persons and concerns and the replies thereto, written 
in the course of this investigation, were received in evidence. The communications 
were received in evidence on the theory that they constituted some evidence of 
an admission by the defendant after making its investigation that the automobiles 
were lost by being “jettisoned and/or washed overboard.” Before the commence- 
ment of this action a stipulation, now in evidence, was entered into between the 
attorneys for the parties. This stipulation recites the payment to Berg of $9,600 
on account of the loss under the certificates in question, and furthermore that there 
is “still payable thereunder the further sum of $700, which has not yet been paid, 
owing to the question raised as to whether the same should be paid to the said 
A. J. Berg or to Graham Bros.” By the terms of this stipulation the filing of 
formal proofs of loss and of interest in the property insured against with the 
defendant company as a condition precedent to the commencement of this action 
were dispensed with. There is no doubt of the fact that the automobiles were 
never defivered to the plaintiff. Up until the time of the trial no claim was ever 
made by defendant that the automobiles were not actually lost through the perils 
insured against. No evidence was offered by the defendant as to whether or not 
the loss did occur. Under the circumstances, therefore, I am constrained to hold 
that the plaintiff has established prima facie that the loss of the automobiles did 
in fact occur through the perils insured against. Seidenspinner v. Metropolitan 
Life Ins. Co., 175 N. Y. 95, 67 N. E. 123. 
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[2] As to the second reason assigned by the defendant, it must be conceded 
that this action was not commenced within one year from the time that the 
automobiles were lost. I find no provision in the certificates limiting the time in 
which an action must be commenced. While it is true that the so-called open policy 
produced upon the trial by the defendant contained such a provision, still how is 
the holder of the certificates in this case to know of such limitation? There is no 
evidence offered which indicates that the open policy had ever been in the hands 
of the plaintiff. The plaintiff's agent, the National City Bank, wrote the agents 
of defendant on December 4th, some eight months after the loss had occurred, 
and forwarded to them the certificate and the shipping documents, and made claim 
for the insurance. No definite action on the claim seems to have been taken by 
the defendant. On April 28, 1920, the National City Bank again wrote defendant, 
inquiring about the disposition of the claim, to which an answer was made on 
May 18, 1920, to the effect that the matter was still under investigation. At no 
time within the year following the loss did defendant or its agents deny liability 
under the certificates, or inform plaintiff of the open policy limitations to the time 
within which an action could be commenced. The defense of the one-year limitation 
was not set up in the defendant’s answer. Notwithstanding that the certificate 
provides that the insurance is subject to the terms of the open policy, I think that 
a due regard for the holder’s rights would require that this limitation be brought 
to its attention by a proper reference thereto in the certificate itself. An insurer 
by its conduct may waive a condition in the policy. Syracuse Lighting Co. v. 
Maryland Casualty Co., 226 N. Y. 25, 122 N. E. 723. 

[3] As to the third reason assigned by the defendant, apparently when Berg 
received $9,600 from the defendant he must have offered some excuse for not 
producing the insurance certificates. What reason Berg gave for not being the 
“holder” of the certificates does not appear. I think it is fair to assume Berg 
did not tell defendant that he was a partner of the plaintiff at the time. Indeed, 
the indemnity agreement entered into by Berg with the defendant company makes no 
reference to either a partnership or a possible claim by Graham Bros. It would 
seem that the defendant had no knowledge of plaintiff’s existence at the time it 
sought to satisfy its obligations under the certificates by the payment to Berg. 


There is no evidence in the record that the plaintiff made any representation, either 
express or implied, to the defendant company as to the partnership at the time 


defendant turned over $9,600 to Berg. As far as the proofs show, the automobiles 
were bought and paid for by the plaintiff. The certificates which came into 
plaintiff's hands cover plaintiff's automobiles. Reference is made to the arrange- 
ment made by one Miller, an employee of the plaintiff, with Berg, for the shipment 
of the automobiles. The president of Graham Bros., in a deposition taken in 
Sweden, denies that Miller had any authority to enter into a partnership agreement 
with Berg. Was there an agreement to share the profits which might arise out 
of the transaction? The letters which passed between Berg, Miller, and the plaintiff 
do not indicate that Berg either had any property right or insurable interest in 
the automobiles which were lost. Miller is dead and Berg has disappeared. 

[4] An agreement to share profits and losses does not always invest the parties 
with authority to bind each other in all things concerning the venture. Curnen 
v. Ryan, 187 App. Div. 6, 175 N. Y. Supp. 50. My conclusion, therefore, is that 
in issuing these certificates the defendant assumed an obligation direct to the 
holders thereof in good faith for value, and that plaintiff is such holder. The 
defendant was not warranted in making payment to Berg without insisting upon 
the production of the certificates. Therefore, as one of the innocent parties must 
suffer, the loss must fall on the defendant as being the one that made it possible. 
I accordingly direct a verdict in favor of plaintiff for the sum of $10,300, with 
interest, amounting to $2,023.95, making a total of $12,323.95. Defendant may 


have an exception, and be allowed 30 days’ stay of execution and 60 days within 
which to make a case. 


Judgment accordingly. 
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ACCIDENT 


FAIRCLOUGH vy. FIDELITY & CASUALTY CO. OF NEW YORK. (No. 4016.) 
(Court of Appeals of District of Columbia. Submitted March 4, 1924. Decided 
April 7, 1924.) 

297 Federal Reporter, 681. 

1. INSURANCE—IN ACTION ON ACCIDENT POLICY, PLAINTIFF HAS 

BURDEN OF PROOF. 

In an action on a death claim under an accident policy, held, that plaintiff has 
the burden of showing that insured, while policy was in force, received a personal 
bodily injury which effected his death, directly and independently of all other causes, 
through external, violent, and purely accidental means. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

2. INSURANCE—WHETHER RECOVERY COULD BE HAD ON ACCIDENT 

POLICY HELD FOR JURY. 

On evidence that insured, a dental student, after watching, as part of his 
course, a classmate recover from an anesthesia, became dizzy, fell, and fractured 
his skull, and died a week later as a2 result of fall, whether recovery could be 
had on an accident policy held for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

INSURANCE—THAT VERTIGO CAUSED FALL WILL NOT PREVENT 

RECOVERY ON ACCIDENT POLICY, WHERE FALL WAS PROXI- 

MATE CAUSE OF INJURY. 

Where a fall was the sole proximate cause of an injury, the fact that vertigo 
caused the fall will not bar a recovery on an accident policy. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

Appeal from Supreme Court of the District of Columbia. 

Suit by William Innis Fairclough against the Fidelity & Casualty Company of 
New York. From a judgment for defendant, entered on a directed verdict, 
plaintiff appeals. Reversed, and cause remanded, with directions to grant a new trial. 

Emory B. Smith, of Washington, D. C., for appellant. 

W. C. Clephane, J. W. Latimer, and G. L. Hall, all of Washington, D. C., 
for appellee. 

Before Smyth, Chief Justice; Van Orsdel, Associate Justice, and Martin, 
Presiding Judge of the United States Court of Customs Appeals. 

Martin, A. A. J. The plaintiff, William Innis Fairclough, now the appellant, 
sued the defendant, the Fidelity & Casualty Company of New York, now the 
appellee, upon an accident insurance policy issued by it to George Ellis Fair- 
clough, plaintiff's brother, payable to plaintiff in event of the insured’s death, if 
resulting from accidental causes of a kind defined in tHe policy. Plaintiff 
averred that at a time when the policy was in full force, the insured came to his 
death from causes within its terms; that all of the requirements of the policy 
had been fully complied with, but that the defendant had refused to pay the 
amount due thereunder. The company defended, denying that the insured had 
met his death from accidental causes of the kind described in the policy. 

The issue was tried to the jury, but at the conclusion of the plaintiff's 
testimony the court directed a verdict for the defendant. That order is challenged 
by this appeal. 

[1] The relevant provisions of the policy defining the company’s obligations, 
are as follows: 

“Part I. Insuring Clause. 

“A Bodily Injury.—If the insured, while this policy is in force, shall receive 
a personal bodily injury (suicide, sane or insane, not included) which is effected 
directly and independently of all other causes through external, violent, and purely 
accidental means, and which causes at once and continuously after the accident 
total inability to engage in any labor or occupation, the company will Pay the indem- 
nities hereinafter provided for loss resulting therefrom. * * 

“Part II. Specific Indemnity. 

“If, within the limit of time named in this part and during the period of 
total inability to engage in any labor or occupation, any one of the following 
losses shall result necessarily and solely from said injury causing the said inability 
as is described in section A of part I, the company will pay, subject to the provisions 
of part VI: 
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“A. For loss of life—said principal sum.” 

Accordingly, at the trial below, the burden of proof was upon the plaintiff 
to show that the insured, while the policy was in force, received a personal bodily 
injury which effected his death, directly and independently of all other causes, 
through external, violent, and purely accidental means. And the question now 
upon appeal is whether the evidence which the plaintiff introduced in support of 
his claim was sufficient to entitle him to go to the jury. 

[2] The plaintiff’s evidence tended to prove the following facts: 

The insured was a dental student at Howard University; on the day of his 
injury, from 9 to 10 o’clock A. M., he attended a clinic at the hospital, where 
a fellow student submitted to anesthesia for experimentation; afterwards, from 
10 o’clock A. M. until 2 o’clock P. M., he worked in the dental infirmary; he 
then returned to the hospital, in order to observe the patient who was recovering 
from the effects of the anesthesia, that being a regular requirement in the dental 
course at the university. When he arrived at the hospital the patient was just 
recovering from the anesthetic and was talking somewhat incoherently, and the 
insured sat down upon the foot of the bed to observe him. After remaining there 
about 15 minutes he arose and said, “Well, I think I will go, boys.” or “Boys, I 
am going over.” and started out, but when approaching the door, in the words 
of a witness, “he made a kind of tripping move like he slipped, and immediately 
fell backwards, striking his head upon the floor.” The floor at that point was a 
smooth, dry, concrete floor, and there was nothing upon it to cause him to slip. 
The insured suffered a basilar fracture of the skull as a result of the fall, and 
this caused his immediate prostration, followed by his death about a week later. 
None of the witnesses present at the occurrence saw the exact cause of the slipping 
or the fall, but some days afterwards the insured told his physician that he had 
become dizzy while sitting upon the patient’s bed at the hospital, and had started 
out of the room, when he fell. One of the medical witnesses at the trial testified 
that in his opinion the fall resulted from “psychic shock,” which he said was: 

“A faint * * * produced by a nervous derangement temporary in character; 
* * * emotion seeing his classmate recovering from the anesthesia. * * * 
It might be any kind of emotion—fear, fright, sight, or so many things that might 
disturb the center.” 

The insured had not exhibited any signs of dizziness upon that occasion 
hefore he started to leave the room, and so far as was known he had not theretofore 
heen subject to dizziness or vertigo, nor had he ever seemed to be affected in that 
way at previous clinics, where he had witnessed many operations requiring general 
anesthetics. 

It was conceded by the defendant at the trial that the insured was a healthy 
person up to and at the time of the accident, and that his fall could not have been 
caused by the anesthetic administered to the patient at the morning clinic, nor 
by fumes remaining in the room in the afternoon. It was also conceded that the 
policy was in force at the time of the accident, and that its formal requirements 
had been complied with before the commencement of the action. 

The insurance company maintains that the insured, when attempting to leave 
thé room, suffered an attack of vertigo, which caused him to fall to the floor 
as he did; that otherwise he would not have fallen nor been injured; that the 
vertigo, an illness, was at least one of the active and efficient causes of the injury; 
and, consequently, that the injury was not “effected directly and independently 
of all other causes through external, violent, and purely accidental means.” This 
view was accepted by the trial court, and its decision was based thereon. 

[3] We think, however, that this conclusion was erroneous. Under the evi- 
dence the jury would have been entitled to find that the attack of vertigo, if one 
actually took place, was unexpected, unusual, and no more than a merely temporary 
lisorder; that it had no direct effect upon the health or life of the insured; and 
that, even if it caused the insured’s fall, the fall, and not the vertigo, was the sole 
proximaté cause of the injury. And if the iury had found such to be the facts, 
it would follow that the alleged vertigo would not have barred a recovery upon the 
policy. The issue, therefore, should have been submitted to the jury. 

This view is sustained by many authorities, among them Continental Casualty 
Co. v. Lloyd, 165 Ind. 52, 73 N. E. 824; Modern Woodman Accident Association 

Shryock, 54 Neb. 250, 74 N. W. 607, 39 L. R. A. 826; Fetter v. Fidelity & Casualty 





256 Insurance Law Journal, Vol. 63. [Aug., 1924 


Co., 174 Mo. 256, 73 S. W. 592, 61 L. R. A. 459, 97 Am. St. Rep. 560; and Ludwig 
v. Preferred Accident Insurance Co., 113 Minn. 510, 130 N. W. 5. In the case of 
Meyer v. Fidelity & Casualty Co. of New York, 96 Iowa, 378, 65 N. W. 328, 59 
Am. St. Rep. 374, the policy in question insured against accidental injuries. The 
court said: 

“It is also said in argument that the policy covers death from violent, external, 
and accidental means, and that the proximate cause of death in this case was 
not the fall, but some disorder with which the deceased was afflicted. It is quite 
clear, both on principle and authority, that, if the disorder which caused the fall 
was temporary and unexpected, the injury was violent, external, and accidental, 
and the whole matter was properly left to the jury for them to determine whether 
the disorder was of a temporary character.” 

In the case of Manufacturers’ Accident Indemnity Co. v. Dorgan, 58 Fed. 
945,7 C. C. A. 581, 22 L. R. A. 620, it appeared that the insured came to his 
death by drowning. The jury found that the insured was unconscious when 
he fell into the water, and that the unconsciousness was due to a temporary 
affliction which was entirely unusual with him. The court, by Mr. Justice Taft, said: 

“We are of the opinion that in the legal sense, and within the meaning of the 
last clause, if the deceased suffered death by drowning, no matter what was the 
cause of his falling into the water, whether disease or a slipping, the drowning, in 
such case would be the proximate and sole cause of the disability or death, unless 
it appeared that death would have been the result, even had there been no water 
at hand to fall into. The disease would be but the condition; the drowning would 
be the moving, sole, and proximate cause.” 

The present policy was executed and delivered within the state of Massachusetts 
consequently the law of that state upon this subject is especially important. 
In _ case of Bohaker v. Travelers’ Insurance Co., 215 Mass. 32, 102 N. E. 342, 
46 L. R. A. (N. S.) 543, the Supreme Judicial Court of Massachusetts dealt with 
an issue very similar to this. The policy there in question insured “against bodily 
injuries, effected directly and independently of all other causes, through external, 
violent and accidental means.” It appeared that the insured, when delirious by 
reason of severe typhoid fever, was left alone momentarily by his attendant in a 
room with a single window, which was covered by a screen; that a little below 
the window was a halcony 5 feet wide, with protecting railing; "that 30 feet beneath 
the balcony was rough and stony ground; that upon the return of the attendant 
to the room the serzen was found torn from the window and the insured was 
found on the ground unconscious, with severe injuries, from which he died, and 
which, as experts testified, probably would have caused his death, even if he had 
not been suffering from typhoid fever. The action upon the policy was tried 
to the lower court without a jury. The defendant requested the court to rule 
(1) that the plaintiff was not entitled to recover as matter of law; and (2) that 
the death of the insured was not effected, directly and independently of all other 
causes, through external, violent, and accidental means. The court refused so 
to rule, and found upon the evidence for the plaintiff. Exceptions thereto were 
overruled, and the judgment was affirmed by the Supreme Judicial Court. Chief 
Justice Rugg, in delivering the opinion of the court, spoke in part as follows: 

“The defendant’s first request was denied rightly. ‘Accidental means’ is used 
in the contract of insurance in its common significance of happening unexpectedly, 
without intention or design. United States Mutual Accident Association v. Barry, 
131 U. S. 100. The cause of injuries was not wholly conjectural as matter of law. 
It is plain that the immediate cause was the fall. This manifested itself in evidence 
which was violent and external. There was basis for the inference that it was 
accidental, as we have defined that word. It may have been that the deceased, in 
the heat of his fever and the warm season, in an effort to reach fresh air went 
to the balcony just outside his window, and there without premeditation or purpose 
or delirium, but only through weakness, lost his balance and went over the low 
railing, and received mortal harm. * * * It would have been error to rule 
as matter of law that the insured’s death was not ‘effected directly and independently 
of all other causes’ through accidental means. The point of difficulty in this 
connection is whether the disease did not contribute to the injuries, or at least 
was it not a cause co-operating with the fall in inducing the result. But the disease 
may have been found to have been simply a condition, and not a moving cause of 
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the fatal injuries. A sick man may be the subject of an accident, which for his 
sickness would not have befallen him. One may meet his death by falling into 
imminent danger in a faint or in an attack of epilepsy. But such an event commonly 
has been held to be the result of accident rather than of disease.” 

See, also, Collins v. Casualty Co., 224 Mass. 327, 112 N. E. 634, L. R. A. 
1916 E, 1203. 

It has also been held in repeated decisions that the subject af “proximate cause” 
should generally be submitted to the jury. Patterson v. Ocean Accident & Guar- 
antee Corporation, 25 App. D. C. 46. 

The judgment of the lower court is accordingly reversed, with costs, and the 
cause is remanded, with directions to grant a new trial. 


COMMONWEALTH CASUALTY INS. CO. v. KUHRT. (No. 10651.) 
(Supreme Court of Colorado. April 7, 1924.) 
225 Pacific Reporter, 251. 

4, INSURANCE—EVIDENCE THAT SOLICITOR WAS LICENSED AGENT 
NECESSARY TO BIND IT FOR HIS ACTS. 

To hold an insurance company for acts of a person who solicited and procured 
application for insurance in it, on the theory that the statute binds it for the acts 
of its licensed agents, it must be shown that such person was its licensed agent. 

(For other cases, see Insurance, Dec. Dig. -) 

5. INSURANCE—STATUTE HELD TO EXEMPT COMPANY FROM LIA- 
BILITY ON ORAL STATEMENTS OF SOLICITOR NOT IN APPLICA- 
TION. 

Insurance Act, § 21, par. 9 (C. L. 2491), which after declaring that any person 
soliciting and procuring application for insurance shall as between the parties to 
the contract, or them and the beneficiary, be held to be the company’s agent, pro- 
vides that no statement of an agent not contained in the application shall be 
considered as brought to the company’s knowledge, or as charging it with any 
liability by reason thereof, held to exempt it from obligations arising from oral 
statements of the solicitor when taking the application, not also in the application, 
as that the policy would date from the day of application, whereas application 
provided that policy would be in force from date of issue. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

6. INSURANCE—UNDER CIRCUMSTANCES NO INFERENCE OF RECOG- 
NITION BY COMPANY OF LIFE POLICY, ISSUED AFTER APPLI- 
CANT’S DEATH, BY RETENTION OF PREMIUM. 

No inference of recognition of life policy by the company can be drawn from 
its retention for several months of the premium paid; it being clearly shown that 
the company, as soon as informed of the death claim, rejected it on the ground 
that the policy had not been issued till after applicant’s death. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

7. INSURANCE—EVIDENCE OF AUTHORITY OF SOLICITOR TO MAKE 
CONTRACT OF INSURANCE, INSUFFICIENT. 

Evidence in action for life insurance held insufficient to sustain finding that 
solicitor who took application, and who, it was claimed, stated that policy would 
date from day of application, had authority to make a contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

Department 2. 

Error to District Court, City and County of Denver; Julian H. Moore, Judge. 

Action by Faye M. Kuhrt against the Commonwealth Casualty Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Reversed. 

Ward Bannister and Samuel M. January, both of Denver, for plaintiff in 
error. 

Crump & Riley, of Denver, for defendant in error. 

Teter, C. J. Action by defendant in error to recover upon an accident insur- 
ance policy for $5,000 alleged to be due under said policy on the death of the 
insured. 

[1] The complaint contained a cause of action on the policy, and another on 
an oral contract of insurance. Both sides moved for a directed verdict. The court 
sustained the motion of the plaintiff, and held that an oral contract had been 
established by the evidence, and directed a verdict for plaintiff in the sum of $5,000. 





258 Insurance Law Journal, Vol. 63. [Aug., 1924 


Such finding has the effect of a general verdict (Saxton v. Perry, 47 Colo. 263, 
107 Pac. 281), and the only question to be determined is whether or not there 
was substantial evidence to support the finding. 

The evidence of a contract of insurance consists of the testimony of the 
beneficiary, a daughter of the deceased, and her husband. It was to the effect 
that one Evans and another person, unidentified by the evidence, on October 28, 
1921, called upon the deceased and the son-in-law, Kuhrt, and urged them to take 
out accident insurance; that Evans and his companion had with them blank 
applications for insurance, and sample policies; that the deceased read the sample 
policies, and an application for insurance, signed the application, paid a premium 
of $15, and received a receipt therefor." he insured died from an accident, 
November 4, 1921, before any policy had been executed by the company. 

That oral contracts of insurance are enforceable, is not disputed, but it is 
claimed, in behalf of the plaintiff in error, that there is no evidence to sustain a 
finding that Evans was empowered to do more than solicit applications, collect 
premiums, and transmit the applications to the company. The only evidence of his 
connection with the company is that a policy was issued upon the application, 
before knowledge of the death had come to the company, which bore the name 
of Evans as a countersigning agent. 

He was not produced as a witness, though it appears that a subpcena for him, 
issued at request of the company, had been in the hands of an officer for some 
time before the trial. He was not, at the time of the trial, nor had he been after 
the date of the application, in the company’s employ. Plaintiff’s evidence was that 
the deceased and his son-in-law were told that the application would be sent to 
the company, and that the policy, when issued, would be mailed to the applicant. 
The application, which was in evidence, signed by the deceased, bore date October 
28, 1921, and contained the following statement, “Policy in force for one year 
from date of issue.” There was testimony that Evans said that the policy would 
date from the day of the application; that if the insured suffered a fatal injury 
the beneficiary would receive $5,000; and that if he died a natural death the bene- 
ficiary would receive $200. 

In the face of this evidence of a signed application for a policy, the knowl- 
edge brought home to the applicant that the policy he was seeking would be 
mailed to him, and that it would be in force from the date of its issue, we 
are at a loss to understand how it can be found that the negotiations resulted 
in an oral contract of insurance. However, taking the finding of the court as 
it stands, the vital question is: Was there evidence to sustain a finding that 
Evans was authorized to bind the company by a present contract of insurance? 
As above stated, there is no evidence that the company had ever conferred such 
authority upon him, or that he had any authority to represent the company except 
as it may be inferred from his statements and acts, nor is there any evidence 
that the insured had any possible knowledge of acts of the company by which 
it would appear that the company had held Evans out as having such authority. 

It should be observed here that a policy was issued and mailed to the deceased 
after his death. The finding of the trial court was that Evans had power to 
make a contract of insurance and “that the company is estopped to deny that 
the signature of Evans appearing on the contract of insurance was not his signa- 
ture in fact.” Upon what ground this estoppel rests does not appear. There 
is no evidence that the plaintiff had changed her position for the worse because 
of any act of the company upon which an estoppel could be based. The com- 
pany did nothing but issue a policy such as the application called for. More- 
over, since the relief granted was based upon an oral contract, it was immaterial 
who signed the policy. The record discloses no ground for the further statement 
of the court that the company was estopped to deny that Evans was such an 
authorized agent within the State of Colorado, as is meant by that term in the 
Colorado insurance laws. 

[2,3] It is elementary that an agency cannot be established by the declara- 
tions of the supposed agent, and that acts which will amount to a holding out 
of a person as an agent must be the acts of the principal. 

[4] Defendant in error maintains that under our Insurance Code (Laws of 
1913, p. 320), Evans must be regarded as an agent of the company, with full 
authority to bind it by an oral contract. The attempt to hold the company for 
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the acts of Evans on the ground that it is bound, by our statute, for the acts 
of its licensed agents must fail, because there is no evidence that Evans was a 
licensed agent. 

[5] Paragraph 9 of Section 21 of the act (Section 2491, C. L. 1921) pro- 
vides that any person who shall solicit and procure an application for insurance 
shall, “in any controversy between the parties to the contract, or between the 
parties to the contract and the beneficiary, * * * be held to be the company’s 
agent, whatever conditions or stipulations may be contained in the policy or con- 
tract.” It then provides: 

“But no statement or declaration made to or by an agent, examiner or other 
person, ;not contained in the application shall be taken or considered as having 
been made to or brought to the notice or knowledge of the company, or as 
charging it with any liability by reason thereof.” 

This provision of the law clearly exempts the company from obligations 
arising from any oral statements, made by Evans when taking the application, 
which were not also in the application itself. 

U. S. Accident Assn. v. Kittenring, 22 Colo. 257, 44 Pac. 595, is conclu- 
sive against the judgment. In that case there was an application containing a 
stipulation that the policy should take effect only from the time of its acceptance. 
The admission of testimony of statements, made by the solicitor at the time of 
the application, to the effect that the policy would be in force from the date of 
the application, was held error. 

[6] It is further contended by defendant in error that the retention by the 
defendant company of the premium paid for several months is a recognition of 
the policy. No such inference can properly be drawn from the fact mentioned, 
because the evidence clearly shows that the company, as soon as informed of 
the claim, rejected it on the ground that the policy had not been issued until after 
the death of the applicant. 

[7] It appears, then, that there is no sufficient evidence to support the find- 
ing that Evans had authority to make a contract of insurance. To establish 
the rule that insurance companies can be bound under the circumstances here 
shown would be to put them at the mercy not only of their authorized agents, 
but of persons who volunteer to act as such. There was no oral contract of 
insurance, and the policy, having been issued after the death of the applicant, 
and before the company had knowledge of his death, is, of course, invalid. For 
these reasons the judgment is reversed. 

Denison and Whitford, JJ., concur. 


PAULEY v. BUSINESS MEN’S ASSUR. CO. OF AMERICA. (No. 14792.) 
(Kansas City Court of Appeals. Missouri. May 5, 1924.) 
261 Southwestern Reporter, 340. 
1. INSURANCE—DELIVERY WITHOUT ACCEPTANCE OF POLICY 

INSUFFICIENT. 

Where accident policy provided that it should not become effective until 
insured received and accepted it, that policy was delivered to insured in his life- 
time by depositing it in mail was not sufficient in absence of showing that he 
accepted it. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 

2. INSURANCE—INSURED HELD NOT REQUIRED TO SIGNIFY AC- 

CEPTANCE OF POLICY. , 

Under accident policy, in application for which insured agreed to return it 
within three days after receipt if unsatisfactory, insured was not required to do 
anything to show his acceptance, on which policy was to take effect, but could 
iccept by mere mental act. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 

INSURANCE—PLAINTIFF’S TESTIMONY HELD NOT TO SHOW 

THAT POLICY WAS NOT RECEIVED BY INSURED. 

In action on accident policy providing that it should not be in force until 
ceived and accepted by insured, plaintiff’s testimony held not to show that policy 
is not in insured’s hands during his lifetime. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 
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5. INSURANCE—TENDER OF PREMIUM PAID MUST BE MADE TO 
INSURED’S ADMINISTRATOR. 

Premium paid on policy, which insurer claims was not in force because not 
accepted by insured in his lifetime, must be tendered to insured’s administrator, 
not beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 392[11].) 

6. INSURANCE—INSURER HELD REQUIRED TO SHOW REASON FOR 
RETENTION OF PREMIUM PAID. 

In action on policy, non-delivery of which during insured’s lifetime was 
claimed to have been waived by defendant’s failure to tender premium collected 
when application was filed, held that burden was on defendant to show tender 
of premium or why it retained premium. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

8. INSURANCE—INSURED HELD ESTOPPED, BY FAILURE TO PROVE 
TENDER OF PREMIUM, FROM CLAIMING THAT POLICY WAS 
NEVER IN FORCE. 

Insurer failing to prove tender of premium, paid when application was made, 
to administrator of insured’s estate, held estopped from claiming that policy was 
mever in force because not received and accepted by insured in his lifetime. 

(For other cases, see Insurance, Dec. Dig. § 392[11].) 

9. INSURANCE—INSURER HELD LIABLE FOR STATUTORY PENAL- 
TIES FOR VEXATIOUS REFUSAL TO PAY. 

Insurer, retaining premium paid when application made, while claiming that 
policy was never in force because not received and accepted by insured in his 
lifetime, held guilty of lack of good faith in contesting suit, so as to justify 
jury in awarding statutory penalties and attorneys’ fees for vexatious refusal 
to pay. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Circuit Court, Mercer County; L. B. Woods, Judge. 

Action by Emma R. Pauley against the Business Men’s Assurance Company 
of America. Judgment for plaintiff, and defendant appeals. Affirmed. 

Hyde & Hyde, of Princeton, and Solon T. Gilmore, of Kansas City, for 
appellant. 

John E. Powell, of Princeton, and Mosman, Rogers & Buzard, of Kansas 
City, for respondent. 

BLAND, J. This is a suit upon a policy of accident insurance in the sum of 
$5,000 issued by the defendant on April 6. 1922, to one Elmer F. Pauley, of 
Princeton, Mo., in favor of his wife, the plaintiff, as beneficiary in case of his 
death. There was a verdict and judgment in favor of plaintiff in the sum of 
$5,250 on the policy, $500 as a penalty and $1,000 as attorneys’ fees. Defendant 
has appealed. 

In his application for the insurance Pauley, the insured, stipulated that the 
policy was to take effect when it was received and accepted by him, and that 
he agreed that upon receipt of the policy he would examine it, and if  satis- 
factory he would accept it, but if it was not satisfactory he would return it 
within three days in order that the amount that he paid at the time of his appli- 
caion to carry the insurance to the next premium payment date might be returned 
to him. In the application insured directed that the policy be mailed to him. The 
policy provided: y : 

“The accident insurance under this policy does not cover any injury, fatal 
or otherwise, sustained by the insured prior to his actual receipt and acceptance 
of this policy.” ; 

Defendant's contention is that the policy never was in force and effect, for 
the reason that the insured was killed before the policy was received and accepted 
by him. Plaintiff introduced testimony tending to show that her husband came 
to h’s death by external, violent, and accidental means. She then introduced 
the policy and proved the amount of the attorneys’ fees, and rested. Thereupon 
defendant put upon the stand the postmaster at Princeton, Mo., who was asked if 
he received on or about April 8, 1922, at the post office there, an envelope con 
taining mail matter bearing defendant’s name, addressed to E. F. Pauley, Prince 
ton, Mo. He answered that he did not know the exact date, but that Pauley died 
the night of April 8, and that he saw the letter in the post office the following 
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morning. He stated that “it occurs to me there was a letter—something of the 
description that you made—in the office that morning.” That he delivered the 
letter personally on the morning of the 9th at Pauley’s house to some other 
woman than Mrs. Pauley, who did not come to the door. That he delivered 
to Pauley’s house more than one piece of mail that morning, and to the best of 
his recollection he delivered a letter bearing the return mark of the Business Men’s 
Assurance Company of America. On cross-examination he testified: That it was 
120 miles from Princeton to Kansas City (the home office of the company was 
located in the latter place, and the policy was mailed from there). That there 
were several mail trains from Kansas City to Princeton, and that the distance 
was covered by train in 4% to 5 hours. He further testified: That he had assistants 
in the post office. That his hours were from 6 to 6 during the week, and from 6 until 
the time the mail was distributed on Sunday morning, and from 12.30 to 2.30 in the af- 
ternoon of that day. That the letter was delivered on Sunday morning. That he had 
no positive knowledge or recollection as to when defendant’s letter came into the post 
office. That it was unopened at the time he delivered it. That it never left the post 
office prior to Pauley’s death. “You don’t know if he ever had it in his hands before 
that (his death), do you? A. No; I think not.” 

Defendant then called plaintiff, who testified: That she first saw the policy just 
after the mail carrier brought it. That he brought it Sunday morning after her 
husband’s death. That some woman handed it to her; that she did not see who de- 
livered it at the house. “Your husband ‘never saw the policy, so far as you know? 
A. So far as I know—I don’t know.” On cross-examination she testified: That she 
did not know who brought the policy to her house. She did not know where it came 
from; that some lady handed it to her. She did not know whether Pauley had it in 
his possession or in his hands before his death. On redirect examination she testified 
that the policy was not in an envelope when it was handed to her, but that one 
Dr. Perry opened the envelope in her presence shortly after she receivd it. 

On behalf of defendant Dr. Perry testified: That a large sealed envelope ad- 
drssed to Pauley came to plaintiff's house on the Sunday morning in question. That 
“I think probably it was handed to Mrs. Pauley and she handed it over to me.” 
He did not say definitely who handed the envelope to him; that “some one handed 
it to me.” That he did not know who brought the letter to the house. That it was 
sealed when it reached his hands, and had cancelled postage stamps upon it, but that 
he did not know the date of the cancellation of the stamps; that he opened the letter 
and found therein the policy of insurance sued on. 

[1] It is insisted by the defendant that the court erred in failing to give defen- 
dant’s instruction in the nature of a demurrer to the evidence, for the reason that the 
evidence shows the policy was not in effect at the time of the death of the insured. 
Plaintiff insists that she made out a prima facie case when she introduced the policy 
and proved the death of the insured. In support of this contention she cites cases 
so holding in circumstances where there was nothing in the policy to prevent it being 
effective upon delivery. In such cases plaintiff makes out a prima facie case because 
of the presumption that the policy, being in his possession, is presumed to be there 
lawfully. It is held in these cases that, while this presumption is rebuttable, and 
there is testimony on the part of the defendant tending to show non-delivery and ac- 
ceptance of the policy on the part of deceased, the credibility of the witnesses is for 
the jury, and however strong and convincing the testimony of the defendant may 
be the court cannot direct a verdict for it. Lafferty v. Casualty Co., 287 Mo. 555, 
229 S. W. 750; Gannon v. Gas Company, 145 Mo. 502, 46 S. W. 968, 47 S. W. 907, 
43 L. R. A. 505. But these cases are unlike the instant one. Here there is no question 
but that the policy was delivered during the lifetime of the insured, for the delivery 
took place when the policy was deposited in the mail; but the application and policy 
provide that the latter should not become effective until the insured received and ac- 
cepted it. The insured had the right to reject the policy after he received it, and 
until insured was bound of course the company was not bound either. 

[2] In addition to this it is insisted by defendant that the testimony of plaintiff 
herself shows that the policy was never received and accepted by the insured during 
his lifetime, and although she was put upon the stand by the defendant she is bound 
by her own testimony. Great stress is laid by defendant upon the terms of the ap- 
plication and the policy that the latter should not be in force until insured not only 
received the policy, but accepted it. It will be noted that it is not provided in the 





262 Insurance Law Journal, Vol. 63. [Aug., 1924 


policy that the insured should do anything to show his acceptance of the policy, 
but merely to signify his nonacceptance. The acceptance of the policy on the insured’s 
part could have been made merely by a mental act. Plaintiff insists that the insured 
could have accepted the policy without even opening the envolope and reading it, and 
states that many persons applying for insurance do not read their policies when they 
are sent to them, and if insured actually received the policy and determined to accept 
it without reading it and put it aside without opening the letter the acceptance of the 
policy by the insured was complete. 

{3, 4] The testimony of plaintiff does not show that the policy was not in the 
hands of the insured during his lifetime. She first testified that the mail carrier 
brought the envelope containing the policy, but afterwards testified that she did not 
know who brought it to the house or where it came from—merely that some woman 
handed it to her. She did not know whether Pauley had it in his possession before 
his death or not. Under such circumstances the jury was not required to believe her 
testimony that the mail carrier brought the envelope, but they were at perfect liberty 
to believe her testimony on cross-examination that she did not know who brought the 
letter nor where it came from. Guthrel v. Guthrel, 153 Mo. App. 214, 132 S. W. 274; 
Bond v. Railroad, 110 Mo. App. 131, 84 S. W. 124; Bobbitt v. United Rys. Co., 169 
Mo. App. 424, 153 S. W. 70; Cravens v. Hunter, 87 Mo. App. 456. Nor is defendant 
entitled to draw inferences from this testimony in its favor. Any inferences that may 
be drawn from the testimony must be in favor of plaintiff. Dye v. Ins. Co., 207 Mo. 
App. 540, 227 S. W. 1062; Murrell v. Railroad, 279 Mo. 92, 213 S. W. 964. From all 
that the testimony of plaintiff shows, the policy in the unopened envelope may have 
been in the possession of the deceased prior to his death. The policy is dated the 6th 
and deceased died on the night of the 8th. The jury were not required to believe the 
other witnesses, or, if they did believe them, only in so far as their testimony 
tends to help out plaintiff's case. The evidence shows that the policy was dated the 
6th, deceased was not killed until the night of the 8th, and it required only 4% or 5 
hours for mail trains to make the trip from Kansas City to Princeton, where de- 
ceased lived. 

But is plaintiff entitled to the presumption that the insured accepted the policy 
during his lifetime merely because she introduced the policy in evidence, in view 
of the fact that the mere delivery of the policy, reading as the contract does, did not 
put the policy in force? She introduced no evidence tending to show that deceased 
accepted the policy, but relies merely on presumptions. This is a very vital point in 
this case, but from what we are about to say concerning another matter the neces- 
sity of our deciding this point is obviated. 

[5, 6] The verdict is undoubtedly for the right party. In defendant’s answer it 
pleaded that defendant had tendered the sum of money it had collected as a premium 
upon the policy to plaintiff and the administratrix of the estate of the insured; that 
plaintiff and the said administratrix both refused to accept the same and “that said ten- 
der has been kept open, and defendant does hereby renew said tender, and offers to pay 
plaintiff said sum above stated.” It is admitted that if tender of the premium was 
required at all, it should have been tendered to the administrator, and not to plaintiff, 
and this is the law. State ex rel. v. Trimble, 292 Mo. 371, 239 S. W. 467. There is 
no evidence in the record that defendant tendered to any one the premium collected 
at the time the application was signed. Under this condition of the record it is in- 
sistd by plaintiff that defendant has waived its defense of nondelivery of the policy 
for the reason that it is assuming an inconsistent position by the retention of the 
premium while claiming that the policy never took effect. In answer to this de- 
fendant says: 

“* * * Tt may be that, where the defendant is relying upon a forfeiture, in other 
words, is seeking affirmative relief to be released from the obligation created by the 
contract, it is incumbent upon it to show, as a condition precedent to its right to 
forfeit the contract, that it offered to return he premiums paid. In such cases the 
offer to return the premium is a part of defendant’s own case. It is a condition 
precedent, as it were, to its rights to stand upon the forfeiture. Authorities that 
hold, therefore, that the defendant company cannot insist upon a forfeiture in the 
absence of an allegation and evidence of an offer to return the premium, are not in 
point. They are dealing with cases where that offer is essential to the affirmative 
relief sought by the defendant. In the case at bar the affirmative relief is sought 
by the plaintiff.” 
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“* * * Plaintiff asks affirmative relief, and a part of her cause of action, accord- 
ing to her counsel, would be the waiver by the defendant of its right to insist that 
the policy had never been effective, and yet the plaintiff, with this affirmative burden 
upon her, has offered no evidence whatever to substantiate such a waiver.” 

But this would be placing a burden upon plaintiff to prove a negative, that is, 
that defendant had not tendered the premium to the administrator of the estate 
of the insured. 

[7] Conceding, but not deciding, that plaintiff was asking affirmative relief, and 
that a part of her cause of action would be to show that defendant by the retention 
of the premium has waived the right to insist that the policy had never been effective, 
we think, under the circumstances, that the burden of proving the matter was upon 
the defendant. Defendant admits in its brief “all that the record discloses is the 
admission by it that it has this money in its keeping, and that it is not entitled to 
it.” This refers to the allegation of defendant’s answer. If defendant has money 
in its possession that it is not entitled to keep, is not the burden upon it to show 
why it retains possession of it, in view of the fact that the evidence to prove the 
fact that would excuse such retention is chiefly if not entirely within its knowledge; 
that is, whether or,not it had made tender of the money to the person entitled to 
receive it and that person had refused to accept it? It is well established in this state 
that, where the proof of a fact is chiefly if not entirely within the control of the ad- 
verse party, or where he knows or has special opportunity of knowing the fact, the 
burden upon him is to produce evidence of such a fact, even though ordinarily, 
where the existence of such a fact is essential to the affirmative relief sought, the 
burden of proof is on the party who makes the affirmative plea. Schneider v. Maney, 
242 Mo. 36, 43, 145 S. W. 823; Swinhart v. Railway, 207 Mo. 423, 105 S. W. 1043; 
Fulwider v. Gas, Light & Power Co., 216 Mo. 582, 116 S. W. 508; State v. Miller, 
182 Mo. 370, 81 S. W. 867; 22 C. J. 81; 10 R. C. L. 902. 

‘““* * * Where a negative is essential to the existence of a right, the party 
claiming the right has the burden of proving such negative, at least when the means 
of proving the fact are equally within the control of each party; but when the op- 
posite party must, from the nature of the case, be in possession of full and plenary 
proof to disprove the negative averment, then he must adduce it, or it will be presumed 
that the fact does not exist.” 10 R. C. L. p. 899. 

[8] The burden being upon the defendant to prove the tender of the premium 
to the administrator of the estate of the insured, and the evidence wholly failing to 
show such a tender, it is estopped from claiming that the policy never had existence. 
Harland v. Ins. Co., 192 Mo. App. 198, 180 S. W. 998; Caldwell v. Ins. Co. (Mo. 
App.) 245 S. W. 602; Davis v. K. & L. of Security, 196 Mo. App. 485, 196 S. W. 
97; Mining & Milling Co. v. Fire Ins. Co., 267 Mo. 524, 184 S. W. 999; Jegglin v. W. 
O. W., 202 Mo. App. 367, 216 S. W. 815; Dyer v. Ins. Co., 211 Mo. App. 476, 244 
S. W. 964. While it is probably not material, the fact is that there is no admission 
in the brief that plaintiff was the administratrix of the estate of the insured. On 
the other hand, plaintiff states that another person is administrator. 

[9] Complaint is made of the allowance of the statutory penalties for vexatious 
refusal to pay the insurance. Defendant by holding on to the premium and at the 
same time claiming that the policy never was in force was guilty of a lack of good 
faith on its part in contesting this lawsuit. Under the circumstances the jury was 
justified in awarding the penalty and attorneys’ fees. Jaggi v. Ins. Co., 191 Mo. App. 
384, 177 S. W. 1064; Brown v. Ry. Passenger Assurance Co., 45 Mo. 221. 

The judgment is affirmed. 

All concur. 


YOUNG v. CONTINENTAL CASUALTY CO. (No. 11485.) 
(Supreme Court of South Carolina. April 22, 1924.) 
‘ 122 Southeastern Reporter, 577. 
1. INSURANCE—IN ACTION ON ACCIDENT POLICY, DIRECTED VER- 

DICT FOR PLAINTIFF HELD ERROR. 

In an action on an accident policy based on an injury resulting in hernia, 
which insured claimed was caused by an unusual strain in reaching to get a 
book on a high shelf, directing a verdict for insured held error, in view of his 
admission of the presence of weakness or disease six months prior to the 
injury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 
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2. INSURANCE—INJURY FROM CAUSE WHICH WOULD NOT IN- 
JURIOUSLY AFFECT PERSON IN ORDINARY HEALTH NOT DUE 
TO “ACCIDENTAL CAUSE.” 

If a person suffering from some weakness or disease subjects himself to 
conditions which would not injuriously affect persons in ordinary health, but 
which is dangerous to him, and injury results, it is not due to an “accidental 
cause.” 

(For other cases, see Insurance, Dec. Dig. § 449.) 

Watts, J., dissenting. 

j Appeal from Common Pleas Circuit Court of York County; T. J. Mauldin, 

udge. 

Action by Alex E. Young against the Continental Casualty Company. From 
a judgment entered on a directed verdict for plaintiff, defendant appeals. Re- 
versed, and a new trial ordered. 

Spencer & White, of Rockhill, for appellant. 

Dunlap & Dunlap, of Rockhill, for respondent. 

CoTtHRAN, J. [1] Action to recover $175 indemnity under a policy of acci- 
dent insurance. From a direction of verdict for plaintiff, defendant appeals. 

The policy insured the plaintiff against “loss of life, limb, sight or time, 
resulting, without other contributing cause from personal bodily injury, which 
is effected solely by the happening of a purely accidental event.” 

The plaintiff’s account of the circumstances attending the injury for which 
he claims indemnity is as follows: He was a pharmacist working in a drug 
store. Having occasion to get a book down from a high shelf, he mounted the 
counter, and in reaching for the book felt a stinging pain in his groin. He did 
not slip or fall; and, while he testified that the act of climbing and reaching 
was an unusual strain, it is not clear whether he referred to his usual employ- 
ment or meant to say that there was an unusual strain in that particular incident. 
He got down from the counter, continued his usual employment, and three days 
later went to Charlotte, where it was discovered he had hernia, and was operated 
upon for it. 

Passing by the question whether or not the injury was the result of an 
accident within the terms of the policy, the case involved issues of fact which 
rendered the direction of a verdict for the full amount claimed in favor of the 
plaintiff improper. 

The plaintiff’s admission is that three years before he sustained a strain while 
lifting a box; that he consulted a physician; that he (the plaintiff) did not 
believe at that time that he had been ruptured, but that “there was absolutely 
no evidence of hernia from the time I said I thought it made its appearance 
{that is, 3 years before] until about six months ago, when I hurt myself trying 
to lift a box”; that is to say, upon the latter event there was evidence of hernia. 

In view of the provision in the policy that the injury must have been 
received, not only as the result of an accident, but “without other contributing 
cause,” and in view of the admission of the plaintiff, that issue clearly should 
have been submitted to the jury. Besides, assuming that there was an unusual 
strain in this particular incident, it may not have been such as to injuriously 
affect one in ordinary condition; the jury may have inferred that the injury was 
the result of the weakness or disease which the plaintiff admits was present at 
least six months before. 

[2] “So, if a person suffering from some weakness or disease should sub- 
ject himself to conditions which would not injuriously affect persons in ordinary 
health, but should be dangerous to him, and injury result, it would not be due 
to an accidental cause.” 

Judgment reversed, and new trial ordered. 

Fraser and Marion, JJ., concur. 

Watts, J., dissents. 
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FRANCIS v. INTERNATIONAL TRAVELERS’ ASSN. (No. 9080.) 
(Court of Civil Appeals of Texas. Dallas. March 15, 1924. 
Rehearing Denied April 12, 1924.) 

260 Southwestern Reporter, 938. 

1. INSURANCE—POLICY MUST SPECIFY CONTINGENCY INSURED 
AGAINST, AND CANNOT BE VOIDED BY REPUGNANT BY-LAW 
PROVISIONS. 

Vernon’s Sayles’ Ann. Civ. St. 1914, Art. 4807, requires the contingency insured 
against to be definitely stated in the policy and in no other place, and a policy 
insuring against accidental death could not be avoided or affected by by-laws repug- 
nant thereto in existence at the time of the application or subsequently adopted; 
insured’s agreement to be bound by the by-laws being referable only to by-laws 
legally adopted. 

(For other cases, see Insurance, Dec. Dig. § 152[1].) 

2. INSURANCE—IN ABSENCE OF STATUTE RECITALS IN POLICY 
PREVAIL OVER REPUGNANT BY-LAW PROVISION. 

In the absence of statute, recitals in a policy insuring against accidental death 
prevail over conflicting and repugnant by-laws incorporated in the policy by 
reference. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

3 INSURANCE—CONTRACT CONST RUED MOST STRONGLY AGAINST 
INSURER 
The language of an insurance contract should always be construed against 

insurer whose language it is, especially in the case of a life policy after insured’s 

death, when his lips are closed. 

(For other cases, see Insurance, Dec. Dig. § 146[3]. 

4. INSURANCE—TEST OF “ACCIDENTAL DEATH” STATED. 

Injury is accidentally caused within a policy insuring against “accidental 
death” if the act preceding the injury, though intentional, produces something un- 
foreseen, unexpected, and unusual. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

5. INSURANCE—DEATH FROM INFECTION RESULTING FROM PULL- 
ING TOOTH HELD “ACCIDENTAL DEATH” BY “EXTERNAL, VIO- 
LENT, AND ACCIDENTAL MEANS.” 

Where infection, blood poisoning, and death, resulting from the pulling of a 
tooth by a dentist, was unusual, the death was accidental, and caused by external 
and violent means, within the meaning of insured’s accident policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

7. INSURANCE—PROOF OF DEATH UNDER HEALTH POLICY HELD 
SUFFICIENT PROOF OF DEATH UNDER ACCIDENT POLICY. 
Proof of death, resulting from a dental operation, duly made under a health 

policy, held to be sufficient proof of death to satisfy the requirement of an 

accident policy in the same association, since it disclosed the essential facts of 
the accident and death, which was all that association was entitled to receive. 

(For other cases, see Insurance, Dec. Dig. 3.) 

8. INSURANCE—“IMMEDIATE NOTICE” OF ACCIDENT IS NOTICE 
WITHIN REASONABLE TIME. 

Under an accident policy, requiring notice in writing to be sent immediately 
after the happening of the accident, “immediate notice” means notice within 
reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

9. INSURANCE—OBJECTION TO PROOF OF DEATH FURNISHED MUST 
BE TIMELY AND POINT OUT DEFECTS. 

If notice and proof of death are deemed insufficient by insurer, it should 
object in reasonable time, and point out defects so that proper proofs may be 
furnished. 

(For other cases, see Insurance, Dec. Dig. § 551.) 

10. INSURANCE—DENIAL OF LIABILITY BASED ON GROUNDS OTHER 
THAN FAILURE TO FURNISH PROOF OF DEATH WAIVES SUCH 
OBJECTION. 

Insurer’s denial of liability based on grounds other than the failure to furnish 
proof of death is a waiver of any objection on such ground, irrespective of 
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whether the denial precedes or follows the time within which proof should have 

been furnished. 

(For other cases, see Insurance, Dec. Dig. § 560[3].) 

11. INSURANCE—CONCLUSIVELY PRESUMED THAT PROOF OF 
DEATH WAS MADE ON INSURER’S FAILURE TO PLEAD UNDER 
OATH THAT NO PROOF MADE. 

Under Vernon's Sayles’ Ann. Civ. St. 1914, Art. 5714, declaring that it will 
be presumed that notice of claim has been given, unless want of notice has been 
specially pleaded under oath, on insurer’s failure to plead under oath that no 
proof of death was made within the time stipulated, a conclusive presumption 
arises that proof of death was in fact made. 

(For other cases, see Insurance, Dec. Dig. § 640[4].) 

12. INSURANCE—POLICY PROVISION, REQUIRING PROOF OF DEATH 
WITHIN 91 DAYS, HELD NOT AVAILABLE AS DEFENSE, UNLESS 
REASONABLENESS PLEADED. 

Under Vernon’s Sayles’ Ann. Civ. St. 1914, Art. 5714, declaring that no stip- 
ulation in any contract, requiring notice of claim for damages as a condition 
precedent to the right to sue, shall be valid, unless the stipulation is reasonable, 
and making a stipulation providing for less than 90 days’ notice void, a policy 
provision requiring proof of death within 91 days after insured’s death was not 
available as a defense to an action on the policy, where its reasonableness was 
not pleaded. 

(For other cases, see Insurance, Dec. Dig. § 640[4].) 

13. INSURANCE—STIPULATION REQUIRING PROOF OF DEATH 
WITHIN 91 DAYS HELD UNREASONABLE. 

A stipulation of an accident policy, requiring proof of death within 91 days 
of insured’s death, was not a reasonable time, under Vernon’s Sayles’ Ann. Civ. St. 
1914, Art. 5714, since it did not provide for the contingency of minor children 
becoming claimants under the policy with the necessity of the appointment of a 
guardian, which requires several days. 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 

Appeal from District Court, Dallas County; T. A. Work, Judge. 

Action by W. H. Francis, guardian, against the International Travelers’ Asso- 
ciation. Judgment for defendant, and plaintiff appeals. Reversed and rendered. 

Lewis V. Greer, of Dallas, for appellant. 

Seay, Seay, Malone & Lipscomb, of Dallas, for appellee. 

Looney, J. W. H. Francis, the uncle and legal guardian of Marvin Wilson 
Francis and Louise Wallace Francis, minors, aged 6 and 8 years, respectively, at 
the time of their father’s death as hereafter stated, brought this suit against the 
International Travelers’ Association on a policy or certificate of accident insur- 
ance, issued to Marvin Lee Francis, to recover the sum of $5,000, the amount 
stipulated to be paid these minor children on the accidental death of their father. 

The case was tried in the Sixty-eighth Judicial District Court of Dallas County 
without the intervention of a jury, and resulted in a judgment against the plain- 
tiff. The case is properly before us on appeal. 

The facts are these: Appellee issued to Marvin Lee Francis, on April 4. 1910, 
its policy or certificate of membership No. 5735 (accident insurance) for $5,000, 
payable to his wife, Bessie D. Francis, in case of his accidental death; the wife 
and mother of the children Marvin Wilson and Louise Wallace Francis having 
died, they were regularly substituted in the contract as beneficiaries, and are, as 
such, entitled to whatever benefits accrued under the policy by reason of the 
death of their father. 

On February 17, 1920, appellee also issued to Marvin Lee Francis a cer- 
tificate or policy No. 4300, being health insurance only. Both of these policies 
were in full force and effect at the time of the death of the assured, which 
occurred on June 26, 1920, under the following circumstances: On June 17, 1920, 
the insured had a wisdom tooth extracted by a dentist in the City of Dallas. 
Infection from the operation resulted in Ludwig’s angina, from which he died. 
Infection was an unforeseen, unexpected, and unusual result in such cases, and 
Ludwig’s angina was unusual, unforeseen, and unexpected in such cases, and death 
from this or these causes was unforeseen and an unusual result. 

The infection was caused either by the entrance of germs on the dental 
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instruments used or from cotton used by the dentist in his treatment or from 
some other means; at all events, germs found their way into the tooth socket, 
did their deadly work, producing the unusual, unlooked for, and unforeseen result, 
death. - 

The pertinent provisions of the policy will hereafter appear in the discussion. 

The application for membership contained, among others, the following: 

“T do also agree that, if accepted as a member of the International Travelers’ 
Association, that the benefits to be paid shall be those only which may be provided 
in the by-laws in force and effect at the time any accident occurs. I agree 
to comply with all requirements of the by-laws of said association as they now 
exist or may be hereafter amended.” 

At the time the deceased became a member of the association, the following 
were among the by-laws then in force: 

“This association shall not be liable to any person for any indemnity or benefit 
* * * resulting from * * * death * * * from an accident to a member, which 
shall happen on account of or * * * from mechanical, medical or surgical treat- 
ment (operation made necessary by the particular injury for which claim was 
made and occurring within ninety days from the date of the accident excepted) 
or from local or general infections or joint inflammation, except when such 
infections or inflammations result from a visible open wound caused by external, 
violent, and accidental means.” 

The following by-laws were in force at the time of the death, but were 
adopted subsequent to the issuance of the policy: 

“Whenever a member of this association in good standing shall, through exter- 
nal, violent, and accidental means, receive injuries which shall, independently of 
all other causes, result in his death within ninety days from the date of said 
accident, and notice in writing of said accident (not the result) has been received 
in the office of the association within the time required by the by-laws, the 
beneficiary designated by said member, if living, if otherwise, the legal repre- 
sentatives of said member, shall be paid the sum of $5,000, subject to the pro- 
visions hereinafter named.” 

Also the following by-law adopted after the issuance of the policy was in 
force: 

“This association shall not be liable to any person for any indemnity or benefit 
for * * * death * * * which shall happen on account of * * * or from mechanical, 
medical, or surgical treatment (operation made necessary by the particular injury 
for which claim was made and occurring within ninety days from the date of 
accident excepted), * * * or from local or general infections (unless the infec- 
tion is introduced into, by or though an open wound, which open wound must 
have been caused by extenal, violent, and accidental means, and be visible to 
the unaided eye.” 


On July 2, 1920, 6 days after the death of Marvin Lee Francis, appellant 
wrote and duly mailed to appellee the following letter: 


“My brother died June 26. He had a wisdom tooth pulled on the 17th of 
June, immediately developing blood poisoning that confined him until the time 
of his death. I find in his lock box that he held policy No. 4300 in your asso- 
ciation. As I read the policy, his two minor children are entitled to the proceeds 
accruing by virtue of said policy. Please furnish me necessary papers to make 
proof of facts that may be required by you incident to same.” 


The presumption is, and we so find, that appellee received the notice in due 
course of mail on or about July 3, 1920. Not hearing from this letter, on July 20 
appellant again wrote the association, requesting necessary papers to make claim 
on behalf of the minor children under the health policy. In reply to this letter, 
appellee, on July 21, 1920, wrote appellant, giving specific directions in regard to 
making out proof of death. Appellant furnished the proof, which was received 
by the association July 23, 1920, and, upon its receipt, the association paid the 
accrued benefits under the death policy. 


On February 3, 1921, appellant wrote appellee, in substance, that under date 
of July 2, 1920, he notified them of the death of his brother and the cause; 
he also called their attention to the fact that he held Policy No. 5735 for $5,000, 
the policy sued on, and requested papers for making proof of death; he also called 
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attention of the association to the fact that he had furnished proofs of death in 
connection with the health policy above mentioned. 

In reply to this letter of the appellant, the appellee, on February 4, 1921, 
answered, denying any liability whatsoever under the contract. In reply to this 
denial of liability, appellant wrote appellee on February 5, 1921, and again on 
March 23, 1921, insisting that appellee was liable, and requesting that the necessary 
papers be furnished upon which to make out proof of death, in case proof was 
required, and, in this connection, called attention to the fact that proof of death 
had theretofore been furnished in connection with the health policy, concluding 
the correspondence by requesting a definite answer within a few days as to 
whether or not the claim would be recognized and a statement of reasons for 
declining the claim, if it should be declined. 

It seems that the letter of March 23 was transmitted to its attorneys for reply, 
who, under date of March 24, wrote appellant as follows: 

“As per your request, we took up with the officers of the association the 
disposition of the above claim, and they have also referred to us your letter 
of March 23, a copy of which was sent to the writer. They request us to advise 
you that, in view of the fact that they do not deem themselves legally liable, 
they decline to entertain the claim.” 

This ended the negotiations, and the suit was soon thereafter filed. 

The evidence shows that dentistry, or the pulling of teeth, is a branch of 
surgery, and is generally recognized as surgical treatment. 

It was agreed that on June 17, 1920, the date on which the tooth of Marvin 
Lee Francis was extracted, and on June 26, 1920, the date of his death, there 
were more than 3,000 members of appellee association, and that on the dates 
named, and at the time the stipulation was made, October 3, 1922, the association 
had in its reserve more than $6,000. 


Appellant’s contention is that the policy issued to Marvin Lee Francis insured 
against accidental death, and that any provision of the by-laws that purport to 
limit, contradict, modify, or nullify the contingency insured against is illegal and 
invalid and that the policy will prevail over any such inconsistent or conflicting 
provision. 

Answering this contention, appellee says that the insured agreed to be bound 
by the by-laws of the association then in force or that might thereafter be 
adopted, and as these insured against death through violent, external and acci- 
dental means, and provided that the insurer would not be liable for death result- 
ing from mechanical, medical, or surgical treatment, nor for death resulting from 
local or general infection, unless the infection was introduced into, by, and through 
an open wound, caused by external and accidental means, and, as the facts show 
that the death of the insured was the result of medical, surgical, or mechanical 
treatment, or that he received, as the result of such treatment, an infection, which 
caused blood poisoning resulting in death, from a local or general infection not 
introduced into, by, and through a wound caused by external, violent, and acci- 
dental means, that the death was not covered by the contract. 


[1] It is very evident that the contingency described in the policy as acci- 
dental death is not the contingency described in the by-laws; that there exists a 
repugnance and an irreconcilable conflict, and this presents for our determina- 
tion the question, Which shall prevail, the policy provision or the provisions of the 
by-laws? 

The subject of insurance was deemed by the Legislature of such public con- 
cern as to justify the establishment of the department of insurance and the crea- 
tion of a commission, to whom was committed the power to prescribe all fire 
insurance rates; not only so, but power was given the commission to prescribe 
the form, which means, of course, the terms, conditions, and the very language 
of policies. Vernon’s Sayles’ Ann. Civ. St. 1914, Arts. 4876, 4876a, 4879, 4886, 
4890, 4891, 4892, and 4893. In regard to life insurance, the statutes prescribe very 
definitely what the policy or contract of insurance shall and shall not contain. 
Articles 4741, 4742.. In regard to fraternal beneficiary associations, the statute 
requires that the certificate shall contain certain provisions (Article 4834); and 
further, as to life insurance, it is required that every contract or policy shall 
be accompanied by a written photographic, or printed copy of the application for 
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such insurance, as well as a copy of all questions asked and answers given. 
Article 4951. 

The abuses and injustices that provoked this legislative action were so glar- 
ing as to often call forth severe condemnation from the courts, such as lurk- 
ing provisions in small type in policies and applications, or in some document 
which, by reference, was made a part of the policy, or found in some obscure 
provisions of the by-laws of fraternal or co-operative companies. Provident, 
etc., v. Puryear’s Adm’r, 109 Ky. 381, 59 S. W. 15, 16; Insurance Co. v. 
Slaughter, 12 Wall. 404-407, 20 L. Ed. 444; Continental, etc., v. Holt, 167 
Ky. 806, 181 S. W. 648-650; Meyer v. Queen Ins. Co., 41 La. Ann. 1000, 
6 South. 901. By such deception the assured was often led to believe that 
he was insured and that his beneficiaries were protected. After death, how- 
ever, these obscure provisions were dug up and brought forward to defeat 
recovery. These, among other considerations, moved the Legislature to pre- 
scribe in one form or another the contents of the policy contract. 

As stated in the case of Provident, etc., v. Puryear’s Adm’r, supra: 

“The purpose of the Legislature was that the assured might know from 
his policy what his contract was, and that contracts not contained in the pol- 
icy, or written upon the back of it or attached to it, should not be considered, 
in order to avoid imposition by agents eager to earn commissions, and to 
avoid the litigation incident thereto after the death of the assured, when his 
tongue had been forever silenced, and any explanation he might have made 
could not be told.” 

In harmony with this legislative policy, Chapter 5, Title 71, under which 
appellee was organized, and from which it derives its authority, provides 
in Article 4807 as follows: 

“Every policy or certificate issued by any such corporation shall specify the 
sum of money which it promises to pay upon the contingency insured against, 
and the number of days after the receipt of satisfactory proof of the happening 
of such contingency at which such payment shall be made; and, upon the hap- 
pening of such contingency such corporation shall be liable for the payment of 
such amount in full at the time so specified, subject to such legal defenses as 
it may have against same.” 

Thus it appears that this statute provides that each policy or certificate issued 
by appellee “shall specify” (a) the sum of money which it promises to pay, 
(b) the contingency insured against, and (c) the number of days after receipt 
of satisfactory proof of the happening of such contingency at which such pay- 
ment shall be made. 

Applying this statute to the facts, we are able to readily determine the nature 
of the contract under consideration. The pertinent provisions of the policy are 
as follows: 

“There shall be payable * * * in the case of accidental death of said member, 
there shall be payable to Bessie D. Francis, wife of Marvin Lee Francis, if living 
at the time of such accidental death (on the death of the wife, the beneficiaries 
were changed to Marvin Wilson and Louise Wallace Francis, the minors), other- 
wise, to the legal representative of said member, in such manner as provided 
in the by-laws of said association after the receipt by said association of satis- 
factory proof of the happening of said accidental death, the sum of $5,000. * * *” 

Following the signatures of the president and secretary of the association to 
the policy, among other matter printed on the second page of the policy, appears 
the following: 

“Tmportant. 

“Remember the by-laws and all amendments thereto are a part of your con- 
tract. Notice in writing must be sent the secretary immediately after the hap- 
pening of the accident. Claim for death benefit must be presented to the asso- 
ciation within thirty days after the death, together with full proof of death and 
of the particulars of the accident claimed to have caused death. This certificate 
does not cover injuries or death resulting from inhaling gas, taking of poison, 
contact with poisonous ivy, intentional injuries resulting fatally or otherwise in- 
flicted by the member himself while sane, or insane, or by any other person 
(assault by burglar and highway robbers excepted). There are several other 
exceptions in the by-laws.” 
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Thus we see that the contract specified $5,000 as the sum of money to be 
paid, and the contingency insured against was the accidental death of the assured. 
It was further provided that notice in writing must be sent the secretary imme- 
diately after the happening of the accident, and claim for death benefit must be 
presented to the association within 30 days after death, together with full proof 
of death and of the particulars of the accident claimed to have caused death. 

It was evidently the intention of the Legislature, expressed in Article 4807, 
to require the contingency insured against to be definitely stated in the policy 
and in no other place. This is the meaning of the statute as construed by the 
Supreme Court in Pledger v. Business Men’s Accident Ass’n (Tex. Com. App.), 
228 S. W. 110. The court in that case, in the course of the opinion, used the 
following language: 

“Every policy issued by the association is required by the act to specify the 
sum of money which it promises to pay upon the contingency insured against, 
and the number of days to expire after the receipt of satisfactory proof of the 
happening of said contingency before such payment is due. Article 4807, R. S. 
1911. Manifestly the policy provisions relating to policy coverage were framed 
in compliance with the statutory requirement, the policy stating the sum to be 
paid as $5,000; the number of days after receipt of the proof of the happening, 
ninety; and the contingency insured against, accidental death. While the statute 
does not require in terms that the contingency insured against be specified in the 
policy, yet in construing the entire insurance contract in the light of the statute, 
the inference is strong that the coverage was $5,000 for accidental death.” 

It will be borne in mind that this statute (Article 4807) requires the policy 
to state, not only the contingency insured against, but also to specify the sum 
of money which is promised to be paid on the happening of the contingency. If, 
therefore, a by-law should specify a sum to be paid on the contingency other 
than the sum mentioned in the policy, it would present the same question we 
now have; that is, as to the supremacy of the policy or by-law. 

Responding to this identical question, Judge Jenkins, in Travelers, etc., v. 
Branum (Tex. Civ. App.), 169 S. W. 389-391, after quoting Article 4807, said: 

“** * * Such corporations shall be liable for the payment of such amount 
in full. What amount? The amount specified in the policy, which it promised 
to .pay upon the happening of the contingency insured against. We think it 
clear, under this statute, that, if the association is legally liable for any sum, 
it is for the full amount specified in the policy, and that this cannot be avoided 
by any by-law fixing any other or different amount upon any contingency what- 
ever.” (Italics ours.) Citing Courtney v. Mutual Aid Ass’n, 120 Mo. App. 110, 
94 S. W. 768, 101 S. W. 1098. 

The Supreme Court reversed the Branum Case, supra, but its reversal did 
not in any sense affect the soundness of the reasoning of Judge Jenkins. 

Bearing in mind, therefore, the purpose of the Legislature in assuming as a 
public function the regulation of the business of insurance, and its definite purpose 
to prevent fraud and deception by requiring insurance contracts to be made cer- 
tain, in the light of these adjudicated cases we are of the opinion, and so hold, 
that the centract under consideration insured against the contingency of accidental 
death; that this provision of the policy cannot be, and is not, avoided in any 
manner affected by the by-laws of appellee in existence at the time of the appli- 
cation or subsequently adopted. 

The agreement on the part of the insured to be bound by all by-laws in 
force or subsequently adopted referred only to legal by-laws such as the asso- 
ciation had the right to adopt. This distinction is brought out by Judge Fly in 
Eaton vy. International T. A. (Tex. Civ. App.), 136 S. W. 817, where he says: 

“When appellant contracted for by-laws, enacted in the future, to enter into 
and become a part of his contract, he must have had in contemplation only such 
by-laws as a corporation has the power to pass; that is, such by-laws as were 
reasonable and consistent with the rights guaranteed to him by the statutes of 
his state. He could never have contemplated that the association would attempt 
to repeal a statute and deprive him of a valuable statutory right.” 

Appellee was authorized by the law of its creation to adopt by-laws on 
various subjects, such as with reference to salaries of officers, annual meetings 
of members, collection of assessments, creation of a reserve fund, the mode of 





Accident | Francis v. International Travelers’ Ass'n. 271 


payment of assessments or death losses or benefits, and with reference to chang- 
ing beneficiaries, but it is nowhere provided in the act, either by express terms 
or by implication, that by-laws may be adopted that change, modify, or amend 
the contingency insured against. 

[2] If, however, the question came to us for decision, free from statutory 
regulation, we would nevertheless be compelled to hold that the provision of the 
policy in regard to the contingency insured against would prevail oveg conflicting 
and repugnant by-laws. 

This doctrine seems to be well settled by the authorities. 

In McCoy v. Northwestern Mutual, etc., 92 Wis. 577, 66 N. W. 697, 47 
L. R. A. 684, the Supreme Court of Wisconsin said: 

“While the decisions are not numerous on this subject, there is no substantial 
conflict, and we understand the general principle to be firmly established that 
though, generally speaking, a member of a mutual benefit association or insur- 
ance company is bound to take notice of its by-laws, even if not recited or referred 
to in the certificate of membership or policy, yet, when such certificate or policy 
and the by-laws conflict, so long as the contract as written is within the power 
of the association under its charter or articles of organization, it will prevail 
over the by-laws, and by it the rights and liabilities of the parties must be 
determined”—citing Niblack, Ben. Soc. § 147; Laker v. Royal United, etc., 95 
Mo. App. 353, 75 S. °W. 705; Morrison v. Wis., etc., 59 Wis. 162, 18 N. W. 13; 
Failey v. Fee (Md.), 34 Atl. 839, 32 L. R. A. 311, 55 Am. St. Rep. 326; Green- 
law v. Aroostook, etc. 117 Me. 514, 105 Atl. 118; Olinsky v. Ry. Mail Ass’n, 
182 Cal. 669, 189 Pac. 835, 14 A. L. R. 784; Gray v. Nat’l Ben. Ass'n, 111 Ind. 
531, 11 N. E. 477; Luthe v. Farmers’ Mut. Fire Ins. Co., 55 Wis. 543, 13 N. W. 490. 

[3-5] Our next question is, Did Marvin Lee Francis meet an accidental death 
within the meaning of the policy? In considering this question, we will be guided, 
when necessary, by the universal rule governing the interpretation of all insurance 
contracts; that is to say, the language of such contracts shall be construed most 
favorably towards the insured’ and the beneficiaries, and, if the language is sus- 
ceptible of two constructions, one of which will enforce payment and the other 
excuse the company, the former should always be adopted. This results from 
the fact that the company prepares the contract, the assured is not consulted, 
hence all doubts as to its meaning must be resolved against the company, and 
especially is this true in the case of a life policy after the death of the insured 
when his lips are closed. Continental, etc., v. Holt, supra, and numerous authori- 
ties there cited. 

To the same effect is the language of Judge Taft, present Chief Justice of 
the United States Supreme Court, in Mfgs. Accident, etc., Co. v. Dorgan, 58 
Fed. 945-956, 7 C. C. A. 581, 22 L. R. A. 620, as follows: 

“It is a well-settled, rule in the construction of insurance policies of this 
character, which the insured accepts for the purpose of covering all accidents, 
to construe all language used to limit the liability of the company, strongly against 
the company. Policies are drawn by the legal advisers of the company, who 
study with care the decisions of the courts, and, with those in mind, attempt to 
limit as narrowly as possible the scope of the insurance. It is only a fair rule, 
therefore, which courts have adopted, to resolve any doubt * * * in favor of the 
insured and against the insurer.” 


Also, see the case of Jefferson Standard Life Ins. Co. v. Fannie Lee Baker, 
260 S. W. 223, decided by this court on March 1, this year, not yet [officially] 
reported. 

The case under consideration is not unlike other cases that have been decided 
by our courts, as well as by courts of other states, where deaths occurring under 
substantially similar circumstances were held to be accidental and from accidental 
means. 

The evidence in this case shows that infection, blood poisoning, and death, 


resulting from the pulling of a tooth, is an unusual, unexpected and unlooked 
tor occurrence. 


The following seems to be the test: If the act which precedes the injury, 
though intentional, produces something unforeseen, unexpected, and unusual, the 
injury is accidentally caused. 
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Chief Justice Phillips, who wrote the opinion for the Supreme Court in Bryant 
v. Continental, etc., 107 Tex. 582, 182 S. W. 673, Ann. Cas. 1918B, 517, said: 

“The defense of the casualty company is that sunstroke is a disease, and 
therefore not an accidental happening; that as a disease it was named as a 
risk of the policy; and that no indemnity is due for death resulting from it, 
under the policy, unless the preceding exposure be itself the consequence of an 
accident. This is the construction, in other words, which the company insists 
should be given the term, ‘due to external, violent, and accidental means.’ * * * 
Upon the admitted facts, was the sunstroke suffered by Perry, the assured, under 
this clearly stated general rule, an accident? It was, undoubtedly. He was at 
the time walking the streets in the ordinary way, unconscious of any danger from 
the heat of the sun, as is to be plainly inferred from the stated facts, with appar- 
ently no apprehension of injury from that source, and a sunstroke suddenly befell 
him. True, his exposure to the sun was voluntary, but that does not conclude 
the question. Though the exposure be regarded as ‘the means’ of his injury—to 
our minds an erroneous view—and as purely voluntary, it cannot be said that 
the result was one following ‘in a not unusual or unexpected way’ from such 
means. On the contrary, in the course of the exposure, the act immediately pre- 
ceding the injury, the sudden prostration occurred, not the usual happening under 
such circumstances in common experience, but having forcibly in its event the 
elements of ‘something unforeseen, unexpected,’ and out of the ordinary course. 

“In the Barry Case, the jump of the assured, which constituted the act imme- 
diately preceding his injury and occasioned it, was likewise voluntary and _ inten- 
tional. It was ‘the means’ of the injury. But the court repudiated the proposition 
that, because of its having been voluntary, the resultant injury could not be 
regarded as due to an accident. It was held to have been an accident, notwith- 
Standing the voluntary nature of the act which caused it, for the reason that it 
was an unforeseen result, following, not naturally from the act, but in an unusual 
and unexpected way. * * * A large unmber of injuries, plainly accidertts, are 
suffered in the performance of intentional acts. Whether the immediately pre- 
ceding act was intentional is a mistaken test of the question. The proper and 
true test, in all instances of voluntary action, is that defined in the Barry Case: 
If in the act which precedes the injury, though an intentional act, something unfore- 
seen, unexpected, and unusual occurs, which produces the injury, it is accidentally 
caused.” 

In the Pledger Case, supra, the Commission of Appeals held that Pledger 
died not only an accidental death, but a death from accidental means, caused 
by the intentional lifting of a bale of cotton, which produced an unexpected 
result, and, among other, used the following language: 

“Regardless of whether the means by which death is produced be volun- 
tarily employed, the result is due to accidental means, if in the act preceding 
the injury something unforeseen, unusual, and unexpected occurs which pro- 
duces the result.” 

A case directly in point is that of Horton v. Travelers’ Ins. Co., 45 Cal. 
App. 462, 187 Pac. 1070, in which the court said: 

“The circumstances attending the death of the insured, as disclosed by the 
complaint, appear to be substantially these: The death was the result of blood 
poisoning as the immediate cause; this blood poisoning was caused by the intro- 
duction of virulent germs into the body of the insured; these germs were on 
dental instruments; the infected dental instruments were used in the course of 
a dental operation that was had upon the insured shortly before his death; thus 
were the germs introduced into the body of the insured, and, as alleged, the pres- 
ence of the germs upon the instruments was unforeseen, unintended, and unex- 
pected by the insured or by anyone else; the use of the instruments with the 
germs thereon was ‘external, violent, and accidental.’ * * * We are of the opinion 
that the unintentional introduction into the insured’s system of virulent germs 
contained on what he supposed were clean and aseptic instruments constituted 
‘accidental means,’ within the meaning of the policy; in other words, it may well 
be that the alleged ‘accidental’ feature of the case was an accidental and unsus- 
pected infection of the dental instruments, or an accidental use by the dentist 
of the wrong instruments, as, for instance, the use of infected instruments acci- 
dentally and unintentionally commingled with his sterilized instruments or acci- 
dentally placed where none but his sterilized instruments were usually kept.” 
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The case of Interstate, etc. v. Lewis, 257 Fed. 241, 168 C. C. A. 325, was 
where the insured punctured a pimple with an infected pin. The court said: 

“There is no evidence or finding that deceased knew as a fact that the scarf 
pin was infected, and we are not prepared to decide that the knowledge as to 
bacterial infection has been so widely diffused that the deceased was bound to 
know that fact. * * * We are therefore of the opinion that the death of deceased 
was due to a bodily injury effected by external, violent, and accidental means.” 

In the case of A®tna Life v. Brand (C. C. A.), 265 Fed. 6, 13 A. L. R. 657, 
in closing an incision after an operation on insured for hernia, the surgeon punc- 
tured the deep epigastric artery with his needle, owing to the fact that such 
artery was not where it should be in a normal person; a blood clot was formed 
on the artery; the leg became gangrened, resulting in an amputation, and the 
court held “the injury * * * to have been ‘effected solely through external, vio- 
lent, and accidental means,’” within the terms of the policy, saying, “the thing 
that was unexpected and unusual in this instance was the perhaps congenital 
misplacement of an artery.” 

Another case very similar is that of Townsend v. Commercial, etc., Ass’n, 
231 N. Y. 148, 131 N. E. 871, 17 A. L. R. 1001. In that case the insured received 
septic poisoning as the result of a hypodermic needle; the poisoning resulted in 
his death. It was held “that the death of the insured was due to accidental 
means is too well settled by this court to require discussion.” 

In view of the undisputed facts of this case, and of the doctrine announced 
in these adjudicated cases, we have no hesitancy in holding that the death of 
Marvin Lee Francis was accidental and caused by external, violent, and accidental 
means. 

[6,7] On the question of giving notice and furnishing proofs of death, the 
trial court filed the following findings of fact and conclusions of law: 

“T find that February 4, 1921, was the first time that any claim was made 
upon the defendant for benefits, if any, as the result of accidental death of said 
Marvin Lee Francis by virtue of the accident policy which he held in the defendant 
association, and was the first notice that the defendant had of any claim under 
said accident policy by virtue of the death of said M. L. Francis. 

“From the above I conclude that M. L. Francis died an accidental death. I 
further conclude, however, that no such notice or proofs of death as required 
by the policy and by-laws were furnished the defendant within the time required 
thereby. I conclude that there is no liability on the part of the defendant, and 
that judgment should be entered in its behalf.” 

By appropriate assignments and propositions hereinafter noticed in detail ap- 
pellant calls in question the correctness of these findings and conclusions of the 
trial court. 

Appellee affirms the correctness of the action of the trial court in the fol- 
lowing counter proposition. 

“Where the evidence shows that the contract of insurance provides ‘no death 
claim provided for in this section will be paid, unless proofs of death be filed 
in the office of the association by the claimant within ninety-one days from 
the date of death,’ etc., and the court finds that the death of the assured occurred 
on June 26, 1920, and that February 4, 1921, was the first time any claim was 
made upon the insurer for the benefits, if any, as a result of such death, then 
such a claim is not presented within ninety-one days from the date of death, 
and no liability exists on the part of the insurer.” 

The policy contains the following, among other, provisions: 

“Notice in writing must be sent the secretary immediately after the happen- 
ing of the accident; claim for death benefit must be presented to the association 
within thirty days after death, together with full proof of death and of the par- 
ticulars of the accident claimed to have produced death.” 

The following by-law was adopted after insured became a member, and was 
in force at the time of his death, to wit: 

“No death claim provided for in this section will be paid, unless proof 
of such death be filed in the office of the association by the claimant within 
ninety-one days from date of the death of said member; said proofs must include 
affidavits from the physicians who attended the deceased or the injury, or exam- 
ined the body of the deceased after death, giving nature of injury, cause of 
death and treatment, if any; affidavits from beneficiary giving date of accident,” etc. 
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Ii the by-laws requiring proof of death to be filed by the claimant within 
91 days from the date of the death of the member is a valid and binding obliga- 
tion, and if, in the status of the pleadings, the question of the giving of notice 
and proof of death was an issue in this case, which we do not believe, still, 
under the undisputed facts, it is our opinion that appellant substantially complied 
with the provision as to furnishing proofs. 


It is undisputed that 6 days after the death of the insured, and 15 days after 
his tooth was extracted, appellant wrote appellee stating the fact, the date, and 
the cause of the death, and requested necessary papers to be used in making 
proof of these facts. There is a controversy in regard to the receipt of this letter, 
but, in our opinion, the presumption must be indulged that the association received 
the letter, for the reason that appellee did not offer sufficient evidence to rebut 
the presumption. 22 C. J. 99, § 40; Milwaukee, etc., v. Fuquay, 120 Ark. 330, 
179 S. W. 497-499. 

Appellant not hearing from his letter of July 2, again wrote on July 20 
in regard to the matter. The association received this letter, and the necessary 
papers for making proof of death were furnished. Proof of death was made 
out and filed with the association on July 23, 1920; thus the association, within 
the time mentioned, was in possession, not only of notice, but of proof of death 
disclosing all essential facts in regard to the accident and death. In our opinion 
the purpose of the association in stipulating for notice and proof of death was 
fully accomplished. 

The purpose of notice, as said by the court in Fidelity, etc., v. Mountcastle 
(Tex. Civ. App.), 200 S. W. 862, “* * * is to convey knowledge, or to bring 
home to the one affected’ thereby facts or information that will enable him to 
guard against fraud, to investigate the facts upon which the claim is based, or 
to prepare himself to~ satisfy, meet, or contest said claim.” 

[8] Immediate notice as mentioned in the policy means notice within a reason- 
able time. Young v. Railway, 126 Mo. App. 325, 103 S. W. 559. It is insisted 
by appellee, however, that these notices and the proof of death filed with the 
association were furnished by appellant under policy No. 4300, the health policy, 
and that no death claim was made under policy No. 5735, being the accident policy 
sued on, until February 4, 1921, more than 91 days after the death, and that, by 
reason of this failure, the insurer is not liable. The trial court seems to have 
decided the case in favor of appellee under this view, but, for reasons which will 
now be stated, we cannot assent to the correctness of the proposition. 


All that appellee was entitled to receive on the score of notice and proof of 
death was to be apprised of the facts; this was accomplished in giving notice 
and furnishing proof under the health policy. No purpose could have been sub- 
served by furnishing duplicate notices and proofs that was not subserved by 
furnishing proof under the health policy. 

In Girard, etc., v. Mutual, etc., 97 Pa. 15-23, two policies were held with 
the company by the assured, but proof was made under only one. The Supreme 
Court of Pennsylvania, answering a similar contention to the one made here, said: 

“It appears to have been assumed by. the company and the court below that 
it was necessary for the plaintiff to have made separate proofs of death under 
the policy in suit, notwithstanding the admitted fact that such proofs had been 
furnished, which the company had accepted, and under which it had paid the 
$5,000 policy. 

“It is undoubtedly competent for a company to contract with the assured, 
that, in case they issue more than one policy on his life, separate proofs shall 
be furnished under each policy in case of his death. There was no such contract 
here. The policy provides for the payment of the sum thereby insured, ‘in sixty 
days after due notice and proof of the death of the said Edward Magarge.’ Upon 
the death of the assured, the company were entitled to notice and due proof 
thereof. The plaintiff having once made such proof, there was no object in 
proving it again, and the company had no right to demand second proofs. The 
assured was dead, not under one policy, but under both; the fact had been com- 
municated to the company, with the cause of death, and all the circumstances 
connected therewith they desired to know, and as to which it was important they 
should be informed. A demand that all this should be repeated, merely because 
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two policies had been issued upon Mr. Magarge’s life, is as unreasonable as it is 
foreign to the contract between the parties.” 

In the case of Bohles v. Prudential, etc., Co, 83 N. J. Law, 246, 83 Atl. 
904, the insured had ten policies in the company; in that case the court said: 

“The object sought for is satisfactory proof of the* death of the insured. 
But that it would be necessary, in the first instance, where a company had issued 
ten policies on the life of the insured, unless the insurer demanded it, to provide 
ten separate proofs of death, does not seem reasonable.” 

Also, see Joyce on Insurance, Vol. 5, § 3277. 

We are of the opinion, therefore, and so hold, that, even if required to 
furnish immediate notice of the accident, and to file proof of death within 91 
days, appellant, having furnished all of this data under the health policy, was 
not required to furnish duplicate notice and proof under the accident policy. 

The record furnishes no explanation for the delay of appellant in bringing 
to the attention of the association his claim under the accident policy, but under 
our view this is immaterial, as appellee well knew of the existence of the accident 
policy, and the proof of death furnished was as much a demand for payment 
under the accident policy as it was under the health policy. 

The Supreme Court of New York, in the case of Freeman v. National, etc., 
Soc., 42 Hun. (N. Y.) 252, said: 

“So, too, the furnishing of satisfactory proof of the death of the member 
to the society, according to the provisions of the certificate issued to him, should 
be held to be a demand for payment, and impliedly would also be a demand 
upon the company to procure the necessary fund by assessment if need be.” 

[9] Having received notice of the accidental death of its member, appellee 
owed a duty to these minor children. If in its view the notices and proofs fur- 
nished were not sufficient, it should have raised the proper objection. It did not 
do so, but remained silent until more than 91 days elapsed from the time of 
the death, and, when called upon to redeem its pledge and pay the death claim, 
denied liability altogether. 

Judge Neill, in the case of Northern Assurance Co. v. Samuels, 11 Tex. 
Civ. App. 417, 33 S. W. 239, said: 

“No principle seems better settled than that, ‘where there are defects in the 
proofs of loss, whether formal, substantial, or, indeed, in any respect, which 
could have been supplied if specific objections had been made thereto by the 
underwriters, a failure on their part to object to the proofs upon that ground, 
or to point out the specific defect, or to call for the information omitted within 
a reasonable time, is considered a waiver, however defective, informal, or insuffi- 
cient such proofs may be.’” 

The court, in London, etc., v. Schwulst (Tex. Civ. App.), 46 S. W. 89, at 
top of page 92, said: 

“The rule is that, when defective proofs of loss are furnished the company, 
it must, within a reasonable time, object to the proofs, and point out the defects, 
so that the assured may, if he so desires, amend the same, and cure the defects.” 

Also, see 4 Joyce on Insurance, § 3362; 2 May on Insurance, 469b; Ins. Co. 
v. May (Tex. Civ. App.), 35 S. W. 829. 

[10] The denial of liability by appellee was based on grounds other than the 
failure to furnish proofs as is shown by its communication to appellant of date 
July 21, 1920. Can it now refuse to pay the death claim on the ground that 
proofs were not furnished according to the by-laws? We think not. On this 
point the law is stated in 26 C. J. 406, § 522, as follows: 

‘“* * * Tt is generally held that a denial of liability or refusal to pay not 
predicated on the failure to furnish proofs is a waiver of any objection on that 
ground, irrespective of whether the denial precedes or follows the time within 
which proof should have been furnished.” 

[11] There are other conclusive answers to the contention of appellee in re- 
gard to the failure to furnish proof of death within 91 days after the death of 
insured that arise from the provisions of Vernon’s Sayles’ Ann. Civ. St. 1914, 
Article 5714, which are as follows: 

“No stipulation in any contract requiring notice to be given of any claim for 
damages as a condition precedent to the right to sue thereon shall ever be valid, 
unless such stipulation is reasonable; and any such stipulation fixing the time 
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within which such notice shall be given at a less period than ninety days shall 
be void. * * * In any suit brought under this and the preceding article it shall 
be presumed that notice has been given, unless the want of notice is especially 
pleaded under oath.” 

This statute requifed appellee, if it sought to take advantage of and defeat 
recovery on the ground that notice of claim of death had not been filed within 
91 days of the death of the assured, to specially plead the same under oath in 
order to raise the issue at all. 

This it failed to do, as its plea was not sworn to. Hence, the conclusive 
presumption must be indulged that notice of the claim of death was in fact 
filed. 

It was said in one case construing this statute: 

“The appellant in this case did not plead the want of notice under oath, 
and the presumption that notice was given is conclusive, and any evidence in relation 
thereto was inadmissible.” So. Kansas Ry. Co. v. Hughey (Tex. Civ. App.), 182 
S. W. 364; St. L., B. & M. Ry. Co. v. Marcofich (Tex. Civ. App.), 185 S. W. 51; 
North Am. Accident Ins. Co. v. Miller (Tex. Civ. App.), 193 S. W. 757; St. Louis, 
etc., Ry. v. Honea (Tex. Civ. App.), 84 S. W. 268. 

[12] Again it will be observed that Article 5714 provides that any notice of 
a claim required by any contract as a condition precedent to sue shall never be 
valid, unless such stipulation is reasonable, and a stipulation for a less period than 
90 days is pronounced void. In construing this provision in Taber v. Western 
Union, 104 Tex. 272, 137 S. W. 106, 34 L. R. A. (N. S.), 185, Mr. Justice Dibrell 
said: 

“The purpose of the act was to fix a minimum period of ninety days from 
the time the cause of action arose in which notice of any claim for damages 
might be required by stipulation as a condition precedent to the right to sue, and 
to declare as matter of law the invalidity of any contract undertaking to fix a 
shorter time than ninety days in which such notice is required to be given.” 

[13] The by-law invoked by appellee stipulated for a period of 91 days. Was 
this a reasonable time as applied to the insurance contract in question? We 
think not. The time mentioned is just over the line of legal validity, and, in 
order for it to be considered reasonable in fact, the burden was upon appellee 
to plead and make proof of its reasonableness, which it neither did nor attempted. 
(See the cases cited just above.) The contract fails to make any reasonable 
provision for the contingency of minor children becoming claimants under the 
policy. These children, the beneficiaries and real owners of the claim, were 6 
and 8 years of age, respectively, at the time oi the death of their father; they 
could not act for themselves, but must act, if at all, through a legally appointed 
guardian. The necessary legal procedure incident to the appointment and quali- 
fication of a guardian, however expeditiously conducted, would consume several 
days, to say nothing of the usual and appropriate time after death devoted to 
funeral and other matters necessarily connected therewith. The idea here sug- 
gested is fully borne out by the following authorities: 

In the case of Lemp Brewing Co. v. La Rose, 20 Tex. Civ. App. 575, 50 
S. W. 460, the court was construing a limitation statute, and said: 

“Another principle of construction was that a cause of action was not to be 
considered as having accrued when there was no person capable of suing, which 
was the case when an injury was done to the estate of a person after his death, 
and before the qualification of his legal representative.” 

In Munz v. Standard, etc., Co., 26 Utah, 69, 77, 72 Pac. 182, 185, 62 L. R. A. 
485, at p. 489, 99 Am. St. Rep. 830, the court said: 

“Where such a policy contains an agreement on the part of the insurer that, 
in the event of the death of the insured, the indemnity shall be paid to his legal 
representatives, the conditions subsequent as to notice and proof within a certain 
time must not, in the absence of express language to that effect, be held to apply 
to them. If they act without unreasonable delay, it is sufficient.” 

In the case of Globe Accident Ins. Co. v. Gerisch, 163 Ill. 625, 45 N. E. 563, 
54 Am. St. Rep. 486, the policy in case of death was payable to a legal representa- 
tive. The court said: 

“The plaintiff did not become the ‘claimant’ until she had taken out letters of 
administration, and there was consequently no ‘claimant’ within seven days from 
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the date of the injury. It is clear that this provision for notice within seven 
days cannot apply to her. It is applicable to the insured only, and not to his 
legal representative. No other construction of it is reasonable. Moreover, this 
lause in the policy is for a forfeiture, and is in the form and phrases adopted 
by the company; and, if it is of uncertain meaning, it must be construed most 
strongly against the company.” 

Also, see Provident, etc., v. Baum, 29 Ind. 236. 

We are of the opinion, therefore, that the stipulation for 91 days in the con- 
tract in question, in the absence of any pleading or proof on the part of appellee 
as to its reasonableness, and in view of the undisputed facts, is shown to be unrea- 
sonable and void; hence the contract is before us denuded of any stipulation what- 
ever requiring notice of claim of death as a condition precedent to the right to sue. 

In harmony with the views expressed in this opinion, the judgment of the 
trial court is reversed and rendered in favor of appellant guardian against appellee 
for the sum of $5,000, with 6 per cent. interest thereon from October 22, 1920, 
and all costs of this and of the court below. 

Reversed and rendered. 
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AUTO 
ROYAL INS. CO., LIMITED, v. EGGLESTON. (6 Div. 374.) 
(Court of Appeals of Alabama. April 22, 1924.) 
99 Southern Reporter, 828. 
2. INSURANCE—PAYMENT OR AGREEMENT TO PAY PREMIUM CON- 

DITION PRECEDENT TO INSURER'S LIABILITY. 

Payment or agreement to pay premium by insured is condition precedent 
or at least concurrent with, insurer’s assumption of liability; the presentation of 
policy being mere evidence of willingness to enter into contract on payment 
premium. 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 

3. INSURANCE—PLAINTIFF, SUING ON FIRE POLICY, HAD BURDEN 

OF PROVING PAYMENT OR AGREEMENT TO PAY PREMIUM. 

In action on fire policy, plaintiff had burden of proving payment or agreement 
to pay premium. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

5. INSURANCE—FACTS HELD TO CONSTITUTE WAIVER OF BREACH 

OF POLICY IN PROCURING OTHER INSURANCE. 

Insurer, by entering into adjustment of loss on policy with insured’s trustee in 
bankruptcy with knowledge of other policy procured on same property, causing 
trustee to incur trouble and expense, recognizes validity of policy, and waives breach 
by reason of other insurance. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

6. INSURANCE--GENERAL AGENT’S NOTICE OF FORFEITURE IM- 

PUTABLE TO INSURER. 

General agent’s notice of forfeiture would be imputable to insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

7. INSURANCE—NOTICE TO GENERAL AGENT’S EMPLOYEE OF FOR- 

FEITURE HELD NOT TO BIND INSURER. 

General agent’s clerk who had authority to fill out insurance policies, and 
who sometimes issued policies, signing name of president or general agent, but 
who did not have authority to make contracts of insurance without such president's 
approval, was not insurer's agent, and notice to her of forfeiture did not bind insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

Appeal from Circuit Court, Jefferson County; Joe C. Hail, Judge. 

Action on a policy of fire insurance by R. H. Eggleston, as trustee of W. L. 
King, bankrupt, for use of such trustee, and the Walker Buick Company, against 
the Royal Insurance Company, Limited. Judgment for plaintiff, and defendant 
appeals. Reversed and remanded. 

Plea 11 is as follows: 

“Defendant says that the policy of insurance made the basis of this suit is wholly 
without consideration.” 

Coleman, Coleman, Spain & Stewart, of Birmingham, for appellant. 

R. Du Pont Thompson and Beddow & Oberdorfer, all of Birmingham, for 
appellee. ; 

Samrorp, J. The complaint as amended was in two counts, claiming in the 
first count the value of an automobile insured by defendant against loss from fire, 
and in the second count for the penalty of 25 per cent. under the statute, by reason 
of defendant's membership in the S. E. Tariff Association. The complaint was 
demurred to, and demurrer was overruled, but as to this there is no assignment 
of error. ; 

[1] Answering the complaint, defendant filed 12 pleas, to all of which demurrers 
were filed, except as to the plea of general issue. The court sustained demurrers 
to pleas 3, 6, 7, and 11, and this action of the court is first assigned as error. 
Pleas 3, 6, and 7, being similar, may be considered together, and as to these pleas 
it is sufficient to say that the matters of defense alleged therein were available to 
the defendant under other pleas to which demurrers were overruled. 

[2-4] The complaint alleged a contract of insurance binding on the defendant. 
The payment or agreement to pay the premium by the insured is a condition prece- 
dent to, or at least concurrent with, the assuming of any liability by an insurance 
company. The making of a policy of insurance on presentation thereof is simply 
evidence of a willingness to enter into a contract of insurance on the payment ot 
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the premium, and not of a contract of insurance. Hence, as is said by Mr. 
Cooley in his Briefs on the Law of Ins., Vol. 1, p. 462: 

“It may be stated as a general proposition that the payment of an advance 
premium is necessary to the consummation of an insurance contract, unless some 
other provision is made therefor.” 

See Roberts v. AZtna L. Ins. Co., 101 Ill. App. 313; Mauck v. M. & M. Fire 
Ins. Co., 4 Pen. (Del.), 325, 54 Atl. 952; St. Louis Mut. L. Ins. Co. v. Kennedy, 
6 Bush (Ky.), 450; Com. v. Wetherbee, 105 Mass. 149; Supreme Commandery v. 
Ainsworth, 71 Ala. 436, 46 Am. Rep. 332. From the foregoing it will be seen that 
plea 11 was entirely immaterial. The burden of. proving the condition precedent 
rested upon the plaintiff. In that respect this case differs from Kolsky v. Enslen, 
193 Ala. 97, 15 South. 558. 

[5] After the loss had occurred as claimed in the complaint, if the defendant, 
with knowledge that the policy issued by the Atlas Insurance Company, Limited, 
of London, had been issued as alleged in defendant’s plea 8, and on the same 
property described in the policy sued on, and with such knowledge entered into 
an adjustment with the plaintiff of the loss under this policy, and caused the plain- 
tiff to incur trouble and expense, and did there and then recognize the policy sued 
on as being binding and valid, such action on its part would be a waiver of 
the breach alleged in plea 8 and would be an answer to said plea. The foregoing 
is in effect the allegations of plaintiff’s replication 5, to which demurrer was over- 
ruled. In this ruling the trial court did not err. Georgia Home Ins. Co. v. Allen, 
128 Ala. 451, 30 South. 537; Ins. Co. of N. A. v. Williams, 200 Ala. 681, 77 South. 
159; 3 Cooley’s Brief, p. 2739, P. (6). 

Plaintiff’s replication 11 was an immaterial replication, being only a denial of 
a fact pleaded by the defendant. Plea 8, which was allowed to the defendant by 
the court, alleges: 

“At the time the loss occurred there was other insurance covering such loss 
which would have attached if this insurance had not been effected, to wit,” etc. 

The replication simply denies this, and amounts to the general issue on that 
plea. 

[6,7] After all is said, the plaintiff’s right to recover turns upon the authority 
of Miss Craig, a clerk in the office of the Jasper Insurance Company, to bind the 
defendant by a waiver of the forfeiture clauses in the policy of insurance, it 
being admittedly a fact that these forfeitures existed unless with knowledge they 
were waived, and it further appears from this record that this waiver could not 
become effective in the absence of authority on the part of Miss Craig to bind 
the company. It is further without dispute that Miss Craig was never di- 
rectly employed by defendant, and had no connection therewith, except as an 
employee of the Jasper Insurance Company. The Jasper Insurance Company was 
a corporation doing an agency insurance business in Jasper, Ala., and its vicinity, 
and was the general agent of defendant in that vicinity for the purpose of making 
contracts of insurance of the kind here involved. If, therefore, notice of the 
forfeitures came to the Jasper Insurance Company, such notice would be imputable 
to this defendant. The Jasper Insurance Company transacted its business through 
R. A. Cain, its president. For this purpose, and to aid him, he employed Miss 
Craig as a clerk in respect to the business of the agency. In that capacity she 
was to do mere clerical work; she had authority to fill out insurance policies, and 
sometimes she issued policies, signing Cain’s name thereto with a stamp, and to 
do other things usual for an office clerk, but the defendant knew of none of these 
things. She did not have authority to make contracts of insurance without the 
approval of Cain. This she never did. From the facts as presented we are bound 
to conclude that “Miss Craig was in no sense the agent of defendant, nor author- 
ized to bind it in any degree, nor was it affected by the alleged notice to her 
of the forfeitures.” Waldman v. N. B. & M. Ins. Co., 91 Ala. 170, 8 South. 666, 
24 Am. St. Rep. 883; Nat. Park Bank v. L. & N R. R. Co, 199 Ala. 192, 74 
South. 69; So. States Fire Ins. Co. v. Kronenberg, 199 Ala. 164-170, 74 South. 63; 
Hanover Fire Ins. Co. v. Wood, 209 Ala. 380-384, 96 South. 250. Without evidence 
tending to prove that Miss Craig had authority to bind the defendant or evidence 
tending to prove that Miss Craig had given the information regarding the forfei- 
tures to the agent of defendant, the general charge should have been given in 
defendant’s behalf as requested. 
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The fact that Miss Craig was the employee of the Jasper Insurance Company 
who took the application for the insurance and her close association with Cain, 
its president, might furnish grounds for surmises, but does not rise to the dignity 
of evidence upon which to base a legal inference. i 

The appellee files no brief. For the error pointed out the judgment is re- 
versed, and the cause is remanded. 

Reversed and remanded. 


GILES vy. CITIZENS’ INS. CO. OF MISSOURI. (No. 15160.) 
(Court of Appeals of Georgia, Division No. 2. April 24, 1924.) 
122 Southeastern Reporter, 890. 
(Syllabus by the Court.) 
1. INSURANCE—BURDEN ON INSURER TO SHOW THAT INSURED 

DID NOT OWN PROPERTY COVERED BY POLICY. 

This was a suit on a policy of insurance, to recover the value of an auto- 
mobile alleged to have been stolen. The policy described the car insured by it as 
follows: “Year 1919—Trade name, Chandler—Type of body, Roadster—Motor No. 
87688.” It provided that the policy should be void if the interest of the insured 
in the subject of the insurance was other than “unconditional and sole ownership.” 
On the trial the defendant sought to absolve itself from liability under the policy 
on three grounds: (1) That the assured had no insurable interest in the Chandler 
automobile, motor No. 87688; (2) that he was not the sole and unconditional owner, 
and (3) that no loss or damage had been sustained to Chandler automobile, No. 
87688. It appears from the evidence that the stolen car had been purchased by 
the assured in good faith from a person who had also acquired it in good faith, 
but that it had originally belonged to a person in Chattanooga, from whom it had 
been stolen about two years previously, and that the Chattanooga owner had as- 
signed all his rights and interest therein to another insurance company which 
had indemnified him for his loss. The record entirely fails to show whether the 
last mentioned insurance company ever recovered the car, or had sold its interest 
therein to any of plaintiff's predecessors in title. It appears that the car had its 
motor number stamped in two places, one exposed to view, the other concealed, 
and that the original exposed number had been changed from 67639 to 87688, and 
that a Chandler car bearing the original factory number 87688 was the prop- 
erty of a person in the State of New York. The judge of the Municipal Court 
directed a verdict in favor of the defendant, which judgment was sustained by 
the Superior Court on certiorari. Held: 

“A person in possession of personal property is presumed to be the owner, 
until the contrary appears. Where a fire insurance company insures certain prop- 
erty as belonging to the insured, the burden is on the insurance company, in an 
action on the policy, to prove that the insured did not own the property.” Gate 
City Fire Ins. Co. v. Thornton, 5 Ga. App. 585 (2), 63 S. E. 638. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

2. INSURANCE—CHANGE OF FACTORY NUMBER OF AUTOMOBILE 

INSURED HELD NOT TO AVOID POLICY. 

While it is true that a plaintiff cannot recover in such a suit, except by show- 
ing that the property in his possession at the time the policy was issued was the 
same as that described in the policy (Hessen v. Iowa Automobile Ins. Co. 195 
Iowa, 141, 190 N. W. 150), still where the insured is the actual owner of the 
property which is the subject-matter of the contract of insurance, and has an insur- 
able interest therein, the mere fact that the original factory number of the motor 
may have been changed without his knowledge would not of itself render the 
contract of insurance null and void with reference to the insurance on the car 
actually dealt with by the contracting parties. 

(For other cases, see Insurance, Dec. Dig. § 163 [%].) 

3. INSURANCE—WHEN POSSESSION SUPPORTS CLAIM OF OWNER- 

SHIP STATED; “SOLE AND EXCLUSIVE OWNER.” 

A sale of stolen goods, though to a bona fide purchaser for value, does not 
divest the title of the person from whom they were stolen, and conveys no sort 
of title to the purchaser. Raleigh, etc., R. Co. v. Lowe, 101 Ga. 320, 329 (2, 3), 
28 S. E. 867. While the courts have been justly liberal to the insured in con- 
struing what constitutes an “insurable interest,’ and in construing the meaning of 
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language used in the policies as to what constitutes “sole and unconditional owner- 
ship,” many courts of other states and text-book writers laying down in effect the 
rule that any title or interest in the property, legal or equitable, will supply an 
“insurable interest” such as will support a contract of insurance (19 Cyc. 584-585; 
26 C. J. 24-25; S R. C. L. 910-911; 2 Joyce on Ins. §§ 987, 990; Harrison v. Fort- 
lage, is U. S. 16 Sup. Ct. 488, 40 L. Ed. 616; Home Ins. Co. v. Gilman, 112 
Ind. 7, 13 N. E. “tis: Berry v. American Central Ins. Co., 132 N. Y. 49, 30 N. E. 
254, 2 Am. St. Rep. 548; see, also, Civ. Code 1910, § 2472), and that the insured 
will be deemed to have “sole and unconditional” ownership within the meaning of 
the policy whenever, under a claim of right, he has the exclusive and undisputed 
use, — and enjoyment of the property (26 C. J. 172-173; Richards’ Insur- 
ance Law [3d Ed.] 331; Joyce on Insurance (3a Ed.] 3977), still the bona fide 
posssession of stolen property does not give the holder any sort of title whatever, 
such as would come up to the rule governing an insurable interest, nor does his 
bona fide possession of stolen property constitute such an exclusive and undisputed 
claim as would entitle him to be called the “sole and exclusive’ owner. Not only 
has the real owner a contrary claim, but an uncontestable claim, and the fact that 
he is unable to assert it until the whereabouts of his property has been located does 
not render the claim of the bona fide holder in possession either undisputed or un- 
contested. 

(For other cases see Insurance, Dec. Dig § 115 [1], 282 [2].) 

4. INSURANCE—DIRECTION OF V ERDICT FOR INSURER, WHERE IN- 

SURED’S TITLE NOT DISPROVED. 

In the instant case it indisputably appears that the plaintiff was in bona fide 
possession of property previously stolen from the original owner by parties unknown, 
about two years previously, and that the original owner had transferred all his 
title and interest in the car to the other insurance compay, which had indemnified 
him against his loss by the original theft; but the record discloses that the defendant, 
upon whom the burden rests of disproving the title of the plaintiff in possession 
at the time of the second theft, has failed to show that the other insurance company 
had not conveyed its title and interest to a party through whom the plaintiff claimed; 
and for this reason the direction of a verdict in favor of the defendant was error. 

(For other cases see Insurance, Dec. Dig. § 646 [2].) 

Error from Superior Court, Fulton County; Geo. L. Bell, Judge. 

Action by S. R. Giles against the Citizens’ Insurance Company of Missouri. 
Judgment for defendant, and plaintiff brings error. Reversed. 

Elliott Cheatham, of Atlanta, for plaintiff in error 

Estes Doremus and Spalding, MacDougald & Sibley, all of Atlanta, for de- 
fendant in error. 

Jenkins, P. J. Judgment reversed. 

STEPHENS and BELL, J.J., concur. 


TRANSPORT TRUCK & AUTO CO. v. IOWA MUT. INS. CO. OF DE WITT. 
(No. 35819.) 
(Supreme Court of Iowa, May 13, 1924.) 
198 Northwestern Reporter , 658. 

1. INSURANCE—WHETHER PARTIES ORALLY AGREED THAT RE- 
CEIPT FOR “LOST PROPERTY” WAS NOT TO BE IMMEDIATELY 
EFFECTIVE HELD FOR JURY. 

Whether, when a receipt for a “lost policy” was given to insurer, parties orally 
agreed that delivery of receipt was not to be effective until expiration of period 
ior which policy would run under part payment of premium. 

(For other cases see Insurance, Dec. Dig. § 668 [3].) 

Appeal from District Court, Linn County; Atherton B. Clark, Judge. 

Action on a fire insurance policy. Judgment for the plaintiff, and the defendant 
appeals. Affirmed. 

Pascal & Pascal, of Dewit, for appellant. 

Barnes, Chamberlain, Hanzlik & Thompson, of Cedar Rapids, for appellee. 
Favitte, J. On the 14th day of October, 1921, appellant issued and delivered 
appellee its policy of insurance sued upon in this action, covering property of 
appellee which was subsequently destroyed by fire. The policy was to be effective 


, 


for one year from the 26th day of November, 1921, noon, standard time, and was 


tT 
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a renewal of a policy which had been previously issued by appellant to appellee. 
At the time the policy in suit was delivered the total premium due was $44.25; 
but a check for $6.64, being a dividend or refund on the former policy, was delivered 
with it to ‘appellee. Lola Moore, who was secretary and treasurer of the Trans- 
port Truck & Auto Company, appellee, requested the agent of appellant, 0. B. 
McKinley, to credit the $6.64 check on the premium. This was done, leaving a 
balance due on the policy of $37.61. A fire occurred in the garage of the appellee 
on the 25th day of December, 1921, and destroyed property covered by the policy, 
which it is conceded was of the value of $1,872.17. So far the facts are all con- 
ceded by both parties. 

It appears that the $6.64 would have paid the premium on the policy for a 
period of several days beyond the date of the fire. It further appears that on or 
about December 21, 1921, the agent of appellant called upon appellee to collect the 
balance due on the premium. At that time the officer of appellee informed the agent 
that appellee could not pay the balance due on the premium that day. There was 
some discussion as to whether or not the period covered by the $6.46 had then expired. 
The officer of appellee could not find the policy at that time, and a so-called lost 
policy receipt was signed at the time and given to the insurance agent. Said 
receipt is as follows: 

“For value received, I hereby surrender, release, and relinquish all my right, 
title, and interest in policy No. 88359 of the lowa Mutual Insurance Company, of 
De Witt, lowa, issued at its Cedar Rapids, Iowa, agency, together with all ad- 
vantages to be derived therefrom, said policy having been lost or mislaid. I agree 
to make no claim whatever for any loss, claim, or damages for which said company 
would be liable under said policy, and I further agree to return, without further com- 
pensation, said policy to the company if same should be found. We hereby certify 
that policy has not been assigned or transferred. 

“Transport Truck & Auto Co. 

Signed by L. Moore, 

“Address, Cedar Rapids, Iowa. 

“Dated December 21, 1921.” 

[1] The vital question in the case is with regard to the claim of appellee that 
said receipt was given to the insurance agent under a parol agreement between the 
parties at the time to the effect that delivery of the receipt was not to be effective 
until the expiration of the period for which the policy would run under the premium 
of $6.64 that had been paid. The evidence on the question was in conflict and 
clearly presented a question for the jury. 

[2] Appellant contends that the court erred in permitting appellee to offer testi- 
mony over appellant's objection in regard to the alleged oral agreement of the 
parties respecting said matters at the time of the execution of the receipt. Appel- 
lant invokes the familiar parol evidence rule. The testimony did not seek to 
change, vary or alter the terms of the written instrument, but was solely directed 
to the one question as to the time when delivery was to become effective and the 
instrument operative. Delivery is largely a matter of intention, and mere transfer 
of manual possession does not constitute a legal delivery, if there is an agreement 
to the contrary. 

We have frequently recognized the rule that parol evidence is admissible to 
show that delivery of a written instrument was not to become effective, except upon 
the happening of a condition precedent. Where the instrument is silent on the 
matter of delivery, parol proof of such a condition precedent to full legal delivery 
does not alter the terms of the written instrument, and does not violate the parol 
evidence rule. Sutton v. Griebel, 118 Iowa, 78, 91 N. W. 825; Sutton v. Weber, 
127 Iowa, 361, 101 N. W. 775; Hinsdale v. McCune, 135 Iowa, 682, 113 N. W. 478; 
Okland Cemetery Ass’n v. Laskins, 126 Towa, 121, 101 N. W. 778, 3 Ann. Cas. 559; 
McCaskey, etc., Co. v. Hall, 140 Iowa, 87, 117 N. W. 1124; Waukee Savings Bank v. 
Jones, 179, lowa, 261, 159 N. W. 691; Travers-Newton Chautauqua System v. 
Naab (lowa) 196 N. W. 36. The court did not err in admitting the testimony of 
appellee as to the oral agreement respecting the time when delivery of the instrument 
was to become effective. 

[3] The sufficiency of the evidence to sustain the verdict is challenged. It 
presented a question for the jury. We cannot interfere with their finding. 

The judgment is affirmed. 

ArTtuHur, C. J., and Evans and Preston, J.J., concur. 
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INVESTORS’ MORTGAGE CO. v. MARINE & MOTOR INS. CO. OF AMER- 
ICA (No. 25631.) 
(Supreme Court of Louisiana. July 11, 1923. On Rehearing, March 8, 1924.) 
99 Southern Reporter 486. 
(Syllabus by Editorial Staff.) 

1. INSURANCE—LOSS PAYABLE CLAUSE IN POLICY ISSUED TO 
MORTGAGEE HELD EFFECTIVE. 

In an action brought by a mortgagee on a policy covering automobiles, a clause 
incorporated in the policy as a warranty under the subhead “incumbrances,” stating 
aiter a recital of the incumbrances that the loss was payable to plaintiff or the 
holders of the mortgage notes, held sufficient as a loss payable clause and binding on 
insurer. 

(For other cases see Insurance, Dec. Dig. § 581.) 

2. INSURANCE—MORTGAGEE HAS INSURABLE INTEREST IN MORT-: 
GAGOR’S PROPERTY. 

The mortgagee has an insurable interest in the property of the mortgagor. 

(For other cases see Insurance, Dec. Dig. § 115 [5].) 

On Rehearing. 

3. INSURANCE—POLICY TAKEN OUT BY MORTGAGEE HELD NOT 
VOIDED BY POLICY TAKEN OUT BY OWNER OF MORTGAGED 
PROPERTY. 

Where the holder of a mortgage covering certain automobiles procured an in- 
surance policy to be issued thereon, paying the premium out of its own funds, 
though it had the right to claim reimbursement thereof from the owner in accord- 
ance with the mortgage, and it appeared that subsequently the owner also took out 
insurance on the same property, held, that such second policy did not void the 
mortgagee’s policy as double insurance; the mortgagee having an insurable interest, 
and acting in its own behalf, the insurer knowing what such insurable interest was, 
and issuing the policy to protect that interest. 

(For other cases see Insurarice, Dec. Dig. § 311 [3].) 

Appeal from Civil District Court, Parish of Orleans; Percy Saint, Judge. 

Action by the Investors’ Mortgage Company against Marine & Motor Insurance 
Company of America. Judgment for plaintiff, and defendant appeals. Affirmed on 
rehearing. 

Lemle, Moreno & Lemle, of New Orleans, for appellant. 

J. Zach Spearing and E. R. Mabrey, both of New Orleans, for appellee. 

3y the WHOLE COURT. 

Brunot, J. This is a suit for recovery under a contract of insurance made by 
the Marine & Motor Insurance Company of America, insuring five motor vehicles 
against loss by fire. 

The vehicles were the property of Overby & Wilkins, a partnership, composed 
of J. D. Overby and A. C. Wilkins. 

The owners placed a chattel mortgage on the property to secure and indebted- 
ness of $4,250, represented by three mortgage notes. 

The Investors’ Mortgage Company purchased the notes, and thereafter applied 
for and obtained a policy of insurance, insuring the property in the name of Overby 
& Wilkins, the owners, for $5,000. Subsequent thereto, and during the life of this 
policy, Overby, without the knowledge of the Investors’ Mortgage Company, or of 
the Marine & Motors Insurance Company, secured other insurance on the property 
from the Royal Insurance Company. 

The policy sued upon contains the usual warranties, and under the subhead 
thereof entitled “Incumbrances” the following writing appears: 

“The automobile described is fully paid by the assured, and is not mortgaged, 
or otherwise incumbered, except as follows: 2 notes $1,500, 1 note $1,250. Loss 
payable to Investors’ Mortgage Company or holder or holders of- mortgage notes.” 

Four of the insured vehicles were destroyed by fire. Plaintiff gave timely and 
proper notice thereof to the insurance company; it nade the required proof of 
loss; and it demanded payment. Payment was refused and this suit was filed. 

In the original petition the sum claimed as due the plaintiff is $3,750, with the 
statutory 12 per cent. penalty and $750 attorneys’ fees, with legal interest on the 
principal sum and the attorneys’ fees. 

The petition was filed November, 22, 1920, and the answer on Novem- 
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ber 29, 1920. On November 4, 1921, the case was submitted on an agreed 
statement of fact, and the argument was fixed for November 14, 1921. The 
case was reset for argument several times, but was finally argued and sub- 
mitted and taken under advisement on July 7, 1922. On the 12th day of July, 
1922, the plaintiff with leave of court, filed a supplemental and amended petition, 
praying to be permitted to amend the original petition by increasing the principal 
amount originally sued for to $4,250. No answer was filed to the supplemental and 
amended petition, and no default was taken, but on July 25, 1922, the lower court 
rendered judgment in favor of the plaintiff for the full amount alleged to be due in 
the supplemental and amended petition, filed after the case had been taken under 
advisement and prior to any hearing thereon. The court also rendered judgment 
for the statutory penalties, attorneys’ fees, and interest as prayed for in both the 
original and supplemental petition. 

From this judgment the defendant has appealed. 

Two defenses are urged, viz.: That the policy of insurance sued upon does not 
contain a loss payable clause; and, that the policy was voided by other insurance 

Defendant also alleges the nullity of the judgment to the extent of $750, this 
being the sum by which the supplemental and amended petition increased the amount 
that plaintiff, in its original petition, alleged to be due. 

Opinion. 

[1] The first defense urged is untenable. Defendant contends that there is no 
loss payable clause in the policy; that such a clause, to be effective and binding upon 
the insurer, must appear in the face of the policy; that in the policy sued upon the 
loss payable clause appears in the policy as a warranty under the subhead “Incum- 
brances,” and the written words purporting to be a loss payable clause when thus 
placed are merely descriptive of the owner's obligation to pay the plaintiff or any 
future holder or holders of the mortgage notes out of the insurance in case of loss. 

The transcript shows that the negotiations for the policy were initiated by the 
plaintiff, and that the loss payable clause was written in the policy for the purpose of 
protecting its interest in the property as the holder and owner of the mortgage notes; 
that the insurer, with knowledge of these facts, issued the policy sued upon with the 
loss payable clause inserted therein as stated. Under these circumstances it is im- 
material whether the loss payable clause appears in the face of the policy, or 
under the head of warranties, or whether it is attached to the policy as a rider. 

The second defense urged is substantial. Under the head of “Exclusions” the 
policy contains the following clause: 

“It is a condition of this policy that this company shall not be liable for loss 
or damage, * * * if at the time a loss occurs there be any other insurance 
covering against the risk assumed by this policy, which would attach, if this insur- 
ance had not been effected.” 

[2] The mortgagee has an insurable interest in the property of the mortgagor. 
This interest is recognized by a long and well established line of decisions, as being 
an entirely separate and distinct insurable interest from that of the mortgagor or 
grantor, to the extent of the debt secured, regardless of any other security that the 
mortgagee may held; but under these authorities it must appear that the mortgagee’s 
separate and distinct insurable interest, as mortgagee, was covered by the policy of 
insurance. It will not suffice to say that the policy contains a loss payable clause 
stipulating that loss, if any, is payable to the mortgagee or to the holder or holders 
of the mortgage notes, for the reason that, if the property is insured in the name 
of the owner, and there is no stipulation or clause in the contract which insures an 
interest other than that of the owner, the contract of insurance is between the 
insurer and the owner of the property, and the continuance in force or the avoidance 
of the contract is subject to the will or act of the owner alone. : 

The plaintiff contends that the policy sued upon in the case at bar covers its 
interest as the holder and owner of the mortgage notes, for the reason that plaintiff 
applied for the insurance, paid the premium, and held the policy. The evidence 
shows that the brokers of the Investors’ Mortgage Company tendered the insurance 
to the Marine & Motor Insurance Company through its brokers; that the Investors’ 
Mortgage Company paid the premium for the insurance to the Marine & Motor 
Insurance Company; and that the policy was delivered to the Investors Mortgage 
Company and was held by it. The evidence also shows that the Investors’ Mortgage 
Company charged a commission for making the loan, exacted the procurement oi 
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insurance by the mortgagor, and collected from the mortgagor the amount of the 
premium it had paid for the insurance. Under this state of facts it seems clear 
that the Investors’ Mortgage Company was acting as the agent of the mortgagor in 
the confection of the policy. 

It is a rule of universal application that, in the absence of fraud or error, 
parol testimony is not admissible-to alter or vary the terms of a written contract, 
and, as the petition in this case does not charge either fraud or error, the court can 
only look to the policy itself to ascertain the reciprocal relations and obligations of 
the parties to the contract. In the case at bar the face of the policy shows that 
Overby & Wilkins were the insured. It was their interest in the property which 
was covered by the policy. The loss payable clause therein merely secures plaintiff’s 
right as the holder of the mortgage notes to recover the sum of the notes out of 
any amount, if any, which may be due the insured by the insurer as the result of 
loss by fire. It is apparent that the mortgagee is not a party to the contract of in- 
surance, and, whatever may be its rights as the holder of the mortgage notes under 
the loss payable clause in the policy, its rights cannot affect the contractual obliga- 
tions of the insurer and the insured. : 

The transcript shows that during the life of the policy sued upon and without 
the knowledge of the Marine & Motor Insurance Company, or of the Investors’ 
Mortgage Company, one of the partners secured for Overby & Wilkins another 
policy insuring other property belonging to the insured, together with the property 
covered by the policy in the Marine & Motor Insurance Company. The second policy 
was written by the Royal Insurance Company, and, after the loss of the property by 
fire, although the second policy also contained a clause voiding the policy for double 
insurance, the Royal Insurance Company adjusted the loss under its policy, and 
settled with the assured on the basis of its adjustment. The fact that the Royal 
Insurance Company waived its rights under its policy and satisfactorily adjusted and 
settled the loss under it cannot affect the rights of defendant. 

In order to constitute double insurance, whereby a contract of insurance is 
invalidated under a clause in the policy forbidding other insurance upon the sub- 
ject-matter of the contract, the insurable interest of the policy in question and that 
of the contract claimed to avoid it under the clause referred to must be identical. 


California Ins. Co. v. Union Compress Co., 133 U. S. 387, 10 Sup. Ct. 365, 33 L. Ed. 


730. 


If plaintiff takes a policy which contains the condition that it shall be void in 
case of any other insurance, and without notice to the insurance company he procures 
a policy from another company, the taking out of the second policy will render 
the first policy void. Robinson v. Phila F. Assn., 63 Mich. 90, 29 N. W. 521. 

A policy valid on its face, to avoid which proof of extrinsic facts are necessary, 
if accepted by assured, constitutes other insurance. Am. Ins. Co. v. Replogle, 114 
Ind. 1, 15 N. E. 810; Lackey v. Georgia Home Ins. Co., 42 Ga. 456. 

The cases of Williams & Co., v. Mutual Insurance Co., 15 La. Ann: 651; Roos 
& Co. v. Merchants’ Mutual Insurance Co. of N. O., 27 La. Ann. 409; and Cannon 
v. Home Insurance Co., 49 La. Ann. 1367, 1371, 1372, 22 South. 387, upon which 
plaintiff relies, do not apply to the case at bar. In the Williams Case the consignor 
effected insurance on the freight in transit, and the consignee who accepted a draft > 
against the freight effected insurance on the freight at destination. In the Roos 
Case the two policies of the insurance were written to cover the insurable interest 
of two different parties. In the Cannon Case the mortgagees, without the knowledge 
or consent of the owner, took out a policy in the name of the owner, but paid the 
premium and made the loss, if any, payable to themselves. The court held in that 
case that “the use of plaintiff’s name did not make the interest thereby insured his. 
It was none the less the interest of the mortgagees that was thus covered.” In that 
case the court say: 

“What amounts to ‘other insurance’ is stated by May on Insurance (Section 
365), to be additional and valid insurance, prior or subsequent, upon the same sub- 
ject, risk, and interest, effected by the same insured, or for his benefit, or with his 
knowledge or consent. 

“Neither identity of name or identity of property is decisive upon the question. 
In order to amount to other insurance, the interests covered by the policies must be 
identical. Wood, Ins. §§ 377, 374. Insurance by a mortgagor and also by a mort- 
gagee, for their individual benefit, is not ‘other insurance.’ ” 
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The case at bar comes within the ruling of Monroe Building & Loan Associa- 
tion v. London & Liverpool & Globe Insurance Company, 50 La. Ann. 1243, 24 South. 
238. In that case the court say: 

“The loss being payable to the mortgagee, is he entitled to receive the amount 
of the policy? The indorsement on the policy being, ‘loss payable to the mortgagee’ 
secures to the mortagee, while his mortgage is extant, the right of recovering any 
amount which may become due by the insurance company in which the insurance 
was effected upon that condition. 

“The question arises, in the light of the stipulations which remained in the policy, 
is the insurer any longer a party to the contract? 

“In our view, he still continues, as one in interest, and the stipulation that he was 
not to reinsure remained in force. Any failure on his part to perform that which 
he bound himself in the contract of insurance discharges the company. 

“He, the insured, Ethridge, was left in a situation in which it was possible for 
him to avoid the contract. The fact, that the loss, if any, was made payable to the 
mortgagee, did not have the effect of canceling the conditions precedent to recovery.” 

It would be difficult, in the application of the principle announced therein, to 
differentiate between the Monroe Building & Loan Association Case and the case 
we are now considering. There is, however, this difference of fact. In the case 
cited both policies were taken out by the owner himself. In the case we are con- 
sidering the first policy was taken out by the mortgagee, in the name of the owner, 
and at the cost of the owner, and the second policy was taken out by the owner 
himself. 

In our opinion the ruling in Monroe Building & Loan Association v. London & 
Liverpool & Globe Insurance Co., 50 La Ann, 1243, 24 South. 238, is decisive of the 
issues presented in this case. This conclusion disposes of the case, and therefore no 
purpose can be served by considering the defendant’s complaint that the lower court 
erred in considering the plaintiff's supplemental and amended petition. 

For these reasons the judgment of the lower court is reversed, and plaintiff's 
suit is dismissed. Appellee to pay costs. 

LAND, Rocers, and Overton JJ., dissent. 

On Rehearing. 

.-By the WHOLE COURT. 

Lecue, J. A re-examination of the record in this case shows clearly that the 
owners of the tractors which were destroyed by fire on July 9, 1920, as well as the 
plaintiff mortgagee and the defendant insurer all acted in perfect good faith. No 
fraud was charged or proved, and it is evident that no fraud was intended by any 
of these parties. But defendant, relying upon the clause contained in the policy which 
it issued to the plaintiff, the Investors’ Mortgage Company, to the effect that said 
policy shall be null and void “if at the time a loss occurs there be any other insur- 
ance covering against the risks assumed by this policy which would attach if this in- 
surance had not been effected,” pleads violation of that condition, and as a result of 
said violation asks that the court decree the policy to have been thereby canceled and 
annulled. In other words, defendant contends, even in the absence of the perpertation 
of any fraud or of any intent to perpetrate fraud, and where it is bound to concede 
that all parties in interest acted in good faith, that the policy which it issued payable 
directly to plaintiff as mortgagee, was voided as a result of the cited condition be- 
cause the owners of the tractors who are not shown to have known that such a 
policy had been issued, obtained other insurance upon the same property. 

[3] We said in our original opinion that the plaintiff mortgagee had collected 
from the owners, mortgagors, the amount of the premium paid to defendant for in- 
surance, and we further stated that, “under this state of facts it seems clear that the 
Investors’ Mortgage Company was acting as the agent of the mortgagors in the con- 
fection of the policy.” But in point of fact plaintiff obtained the policy sued on 
for its own account and paid the premium thereon out of its own funds, though 
it had the right to claim reimbursement of such premium from the owners in ac- 
cordance with the terms of a special stipulation in the act of mortgage. We were 
therefore in error when we made the statement that plaintiff was acting as the 
agent of the mortgagors. Plaintiff had an insurable interest in the property and was 
acting in his own behalf. Defendant knew what that insurable interest was, and 
it issued the policy to protect plaintiff from possible loss by fire of that interest. 

It must be observed that the policy in suit is not such as is known as the or- 
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dinary standard policy, with the usual rider, making the loss payable to plaintiff, 
as “its interest may appear.” Here the interest of plaintiff appears on the face 
of the policy, and then are added the words: “Loss payable to Investors’ Mort- 
gage Company, or holder or holders of mortgage notes.” This is not a con- 
ditional stipulation, for it recognizes and fixes the interest of the plaintiff in 
the property insured. It then appears upon the face of the policy as well as 
from the uncontradicted circumstances under which the policy was issued that the 
owners of the property were not parties to that contract. This being established, 
it is impossible to conceive how one who is not a party to a contract can violate 
its terms and thereby annul and cancel it, and it would therefore be illogical and 
unreasonable to hold that the owners of the property violated and thereby annulled 
a contract of insurance between plaintiff and defendant, in the issuance of which 
they had no part. 

It was decided in the case of Thompson yv. Equity Fire Insurance Company, 
17 Ont. L. Rep. p. 214, in regard to the condition forbidding additional insurance 
in any other company, that this does not extend in terms to other parties than 
the insured, and that it cannot apply to policies effected by others without the 
knowledge of the insured. The court cites as additional authority Bunyan (5th 
Ed.) 273, 274, and Park v. Phoenix Ins. Co., 19 U. C. Q. B. 110 at page 119. 

It may be that the other policy which issued directly to the owners of the 
tractors was void as to the tractors for being double insurance and contra bonos 
mores, but that question is not before us. In point of fact the record shows that 
the insurer deducted the value of the tractors when it settled after the fire, 
with the owners, under their policy covering other property besides the tractors. 

[4] Defendant complains in this court that the judgment under revision allows 
plaintiff more than the amount prayed for in its original petition. That is literally 
true, but the judicial admissions of defendant on the trial of the case estop 
it from now questioning the amount of plaintiff's claim. The note of evidence 
recites that plaintiff’s claim is admitted to amount to $4,250, and that the prop- 
erty was destroyed by fire on July 9, 1920. The original petition states that 
plaintiff's claim amounts to $3,760. The policy itself; as well as the notes 
identified with the mortgage, show the interest- of plaintiff to be $4,250. The 
clerical error in the original petition was corrected by a supplemental petition 
of which defendant accepted service. While it is true that the supplemental peti- 
tion was not put at issue by default or by an answer, the admission made by 
defendant on the trial of the case amounts to a confession of truth as to its 
correctness. 

For these reasons our former judgment is set aside and annulled, and it is 
now ordered that the judgment appealed from be affirmed at the cost of defendant 
and appellant. 

Sr. Paut, J., concurs in the decree. 

O’Nem, C. J., and Brunot, J., dissent. 


SCHWIER v. ATLAS ASSUR. CO. (No. 114.) 
(Supreme Court of Michigan. May 8, 1924.) 
198 Northwestern Reporter 719. 
2. INSURANCE—REMEDY ON POLICY BY ARBITRATION ONLY WHEN 

NOT WAIVED BEFORE SUIT. 

Where automobile policy provided for arbitration as condition precedent to 
suit, and arbitration had not been waived when plaintiff sued, he had no cause of 
action; only remedy being by arbitration. 

(For other cases see Insurance, Dec. Dig. § 612 [3].) 

3. INSURANCE—EVIDENCE OF DEFENDANT’S REFUSAL OF ARBI- 

TRATION AFTER SUIT INADMISSIBLE. 

Where automobile policy provided that arbitration was condition precedent to 
suit, and such defense was pleaded, evidence that plaintiff tendered arbitration after 
commencement of suit and it was refused, and that thereby cause of action accrued, 
was inadmissible. 

(For other cases see Insurance, Dec. Dig. § 612 [3]. 

4. INSURANCE—NEGOTIATION FOR SETTLEMENT AFTER SUIT BE- 

GUN HELD NOT WAIVER OF DEFENSE. 

Where policy provided for arbitration as condition precedent to suit and de- 
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fendant pleaded plaintiff's refusal to arbitrate, negotiation between parties after 
suit, by which insured was not misled, looking to settlement of case, was not waiver 
of pleaded defense, as the law commends efforts toward amicable settlements. 

(For other cases see Insurance, Dec. Dig. § 576 [1].) 

Bird, Moor, and Wiest, JJ., dissenting. ” 

Error to Circuit Court, Wayne County; Major L. Dunham, Circuit Judge. 

Action by Henry F. Schwier against the Atlas Assurance Company. Judgment 
for plaintiff and defendant brings error. Reversed, and new trial granted. 

Argued before Ciark, C. J., and McDona.p, Birp, SHARPE, Moore, STEERE, 
FELLows, and Wiest, JJ. 

Max J. Kozlow, of Detroit, for appellant. 

Arnold F. Zeleznik, of Detroit, for appellee. 

Birp, J. On the 10th day of March, 1922, defendant, for a consideration, in- 
sured plaintiff against loss by fire and theft on his five-passenger sedan, in 
the sum of $2,300. At a later date the amount of the policy was reduced to $2,000. 
On April 30, 1922, his car was stolen, and claim was made by plaintiff for the full 
amount of the policy. The amount of the loss was discussed by the parties, and 
defendant offered $1,350 in settlement of the claim. Plaintiff refused to accept 
this sum. This was followed by a demand by defendant for an appraisal by arbi- 
tration, in accordance with the terms of the policy. Plaintiff refused to join in this 
on the advice of his atorney, because the loss was a total one, and later com- 
menced this suit. After the suit had been pending for a time, plaintiff receded 
from his position and advised defendant he was ready to join in an arbitration, 
and appointed and tendered an arbitrator. By this time defendant was in a 
different mood, and it refused to join in the arbitration because plaintiff had there- 
tofore refused to do so, and commenced this suit. After defendant’s refusal, 
plaintiff went forward with his suit, and the principal defense made was that 
plaintiff has refused arbitration, which, when demanded, was a condition precedent 
to bringing suit. The trial court submitted to the jury the question whether defen- 
dant had waived its right to insist upon an appraisal by arbitration, and they 
found on that issue with plaintiff, and judgment passed for him. Defendant is now 
in this court insisting on the same defense that it made in the circuit court. 

1. The following provisions of the policy are material to the controversy : 

“Appraisal. In case the assured and this company shall fail to agree as to 
the amount of loss or damage, each shall, on the written demand of either, select 
a competent and disinterested appraiser. The appraisers shall first select a compe- 
tent and disinterested umpire; and failing for fifteen (15) days to agree upon 
such umpire, then, on request of the assured or this company, such umpire shall 
be selected by a judge of a court of record in the county and state in which 
the property insured was located at time of loss. The appraisers shall then 
appraise the loss and damage stating separately sound value and loss or damage to 
each item; and failing to agree, shall submit their differences only to the umpire 
An award in writing, so itemized, of any two when filed with this company 
shall determine the amount of sound value and loss or damage. Each appraiser 
shall be paid by the party selecting him and the expenses of appraisal and 
umpire shall be paid by the parties equally.” 

“Suit Against Company. No suit or action on this policy for the recovery 
of any claim hereunder shall be sustainable in any court of law or equity unless 
the assured shall have fully compiled with all the foregoing requirements.” 

When the parties were unable to agree on the value of the automobile, 
and defendant demanded an appraisal, and appointed and tendered an arbitrator, 
it was the duty of plaintiff. under the foregoing provisions, to appoint an arbitrator 
and join in the arbitration. When plaintiff refused to do this, he waived any 
right he had to demand an arbitration. Schrepfer v. Insurance Co., 77 Minn. 291, 
79 N. W. 1005. Later, when plaintiff indicated to defendant that he was ready 
to join in the arbitration, and appointed and tendered an arbitrator, and deten- 
dant refused to join, it also waived its right to demand and have arbitration. 
Up to the time when defendant refused to join. it had an absolute. defense to 
plaintiff's suit. Had the suit come to trial before defendant refused to joi, 
plaintiff's suit would have been abated. But when defendant refused to join, 
this defense was broken down, and plaintiff was entitled to proceed with his 
case because both had waived the right to demand arbitration. The mere fact 
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that plaintiff had resorted to a remedy which could not be maintained did 
not furnish a valid excuse for defendant’s refusal to join in the arbitration when 
tendered by plaintiff. 

It was said in Schrepfer v. Insurance Co., supra, that— 

“A waiver of the right to an appraisal by ‘either party to the contract releases 
the other from all obligation to enter into an appraisal. Doubtless the refusal 
of the plaintiff to enter into an arbitration on demand of the defendant amounted 
to a waiver on her part of the right of an appraisal, so that thereafter she would 
have no right to insist on defendant’s submitting to an appraisal. On the other 
hand, the subsequent refusal of the defendant to enter into an arbitration when 
plaintiff offered to do so amounted to a waiver on its part of the right to an 
appraisal, so that, as the trial judge remarks, both parties stand, so far as the 
present question is concerned, precisely as if no provision for arbitration had 
been in the policy.” 

The only distinction there is between the facts of this case and the case of 
Schrepfer v. Insurance Co., supra, is that in the case cited plaintiff’s first suit 
was dismissed before defendant refused to join in the arbitration, as would have 
been the fate of this suit had it gone to trial sooner. 

It is suggested that plaintiff had no cause of action when he commenced 
his suit. This is an error. He had a cause of action and two remedies, by suit 
at law and by arbitration. If defendant did not plead arbitration, that defense 
would be waived, and plaintiff would go to judgment. On the other hand, if 
defendant did plead arbitration, the suit would abate. The defense of arbi- 
tration was one that could be waived by the parties, and, if not pleaded, it would 
be waived. There is a tendency to confuse a “cause of action” with the “remedy.” 
If A. sued B. on a promissory note which had run more than six years without 
payment, it could not be said that A. had no cause of action. A. would have 
a cause of action, but it would abate if B. should choose to plead the statute. 
If he did not plead the statute, A. would go to judgment. If it were true, as 
contended, that A. had no cause of action, then we would have a concrete in- 
stance of A. getting a judgment when he had no cause of action. 

So, in the present case, plaintiff had a cause of action and two remedies, one 
of which would abate if defendant saw fit to plead arbitration. It did so plead 
and if the case had gone to a hearing before defendant refused to join plaintiff 
in arbitration, its defense would have been complete, but before the case was on 
for hearing the conduct of defendant waived that defense, and then plaintiff was 
at liberty to go forward with his suit, the same as though the policy had con- 
tained no provision for arbitration. Defendant was in just as good position then 
to make its defense on the merits as though plaintiff had dismissed his suit and 
begun again. It would be a vain thing to dismiss plaintiff's suit for a reason 
that had ceased to exist, and drive him back to begin anew and travel over 
the same legal route. And in the event that the policy contained, as most of 
them do, a one-year limitation clause, his cause of action will be wholly lost to 
him. In discussing a similar situation, the Iowa court said: 

“The old rule which required an action to be abated, merely because pre- 
maturely brought, has been borne down by the trend of modern decisions. Under 
the later decisions, if the plaintiff’s cause of action is complete and mature before 
it comes to a hearing, he will ordinarily be permitted to try it out on its merits. 
If the action was prematurely brought, the court has full power to impose proper 
terms upon the plaintiff for the full protection of the defendant. The usual 
terms imposed are that plaintiff be required to pay all costs incurred prior to 
the maturity of his cause of action. If other terms ought in justice to be im- 
posed, the court has plenary power in the matter. The rule is to permit a supple- 
mental petition to be filed and to allow the case to proceed”—citing authorities. 
Gribben v. Clement, 141 Iowa, 144, 119 N. W. 596, 133 Am. St. Rep. 157. 

2. A further claim is made by plaintiff that defendant was not demanding 
arbitration in good faith. To support this there is testimony that following the 
tender of arbitration by plaintiff defendant asserted “that if the appraisal was had 
and was not satisfactory to the defendant it would not pay anything.” 

If the jury had believed this testimony, they would have been justified in 
finding a waiver on the ground that defendant was not acting in good faith in 
demanding arbitration. 
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“A provision in a policy that in case of a difference between the insured and 
insurers as to the amount of the loss, that question shall be submitted to ap- 
praisers, and that no suit shall be commenced by the insured on the policy until 
he has complied with such provision, is inserted wholly for the protection of the 
insurer, and if he attempts to enforce it oppressively, or in bad faith, he must 
be deemed to have waived the benefit of it.” 14 R. C. L. 1357; Uhrig v. In- 
surance Co., 101 N. Y. 362, 4 N. E. 745. 

In the last case cited it was said: . 

“Under the arbitration clause, it was the duty of each party to act in good faith 
to accomplish the appraisement in the way provided in the policy, and if either party 
acted in bad faith so as to defeat the real object of the clause, it absolved the other 
party from compliance therewith; and if either party refuse to go on with the arbi- 
tration, or to complete it, or to procure the appointment of an umpire so that 
there could be an agreement upon an appraisal, the other party was absolved.” 

Schrepfer v. Insurance Co., supra. This case is interesting because of its 
similarity on the facts and discusses the same legal questions as are involved herein. 

We are of the opinion that the trial court was right in submitting the 
question of waiver to the jury. 

The judgment should be affirmed. 

Moore and Wiest, JJ., concurred with Biro, J. 

Crark, C. J. [1] To hold that one may sue first and obtain his cause of ac- 
tion afterwards is to set aside a general rule of long standing in this state (Hovey 
v. Sebring, 24 Mich. 232, 9 Am. Rep. 122; Moyer v. Scott, 30 Mich. 345), and sus- 
tained by the weight of authority (1 R. C. L. 340; 1 C. J. 1149). 

[2-4] Arbitration not having been theretofore waived when plaintiff sued, 
he had no cause of action; his then only remedy was arbitration. Baumgarth vy. 
Firemen’s Fund Ins. Co., 152 Mich. 479, 116 N. W. 449. This defense was pleaded. 
Evidence that plaintiff tendered arbitration after commencement of suit and was 
refused, and that thereby a cause of action accrued, was inadmissible. Negotiation 
between the parties after the suit was brought, by which plaintiff was misled in 
no way, looking to a settlement of the case, was not a waiver of the pleaded 
defense. 26 C. J. 429; Goldstein v. Nat. Fire Ins. Co., 106 Wash. 346, 180 Pac. 
409; Carp v. Queen Ins. Co., 104 Mo. App. 502, 79 S. W. 757; Gage v. Conn. 
Fire Ins. Co., 34 Okl. 744, 127 Pac. 407. The law commends, it does not punish 
efforts toward amicable settlements, avoiding litigation. Richards v. Ins. Co., 83 
Mich. 508, 47 N. W. 350, 21 Am. St. Rep. 611. 

Verdict should have been directed for defendants. 

Judgment reversed, with costs to defendants. New trial granted. 

McDona.p, SHARPE, STEERE, and FELtows, JJ., concurred with Crark, C. J. 


STUYVESANT INS. CO. v. A. C. SMITH MOTOR SALES CO. (No. 23067.) 
(Supreme Court of Mississippi, Division A. April 14, 1924. Suggestion of 
Error Overruled April 28, 1924.) 

99 Southern Reporter 575. 

(Syllabus by the Court.) 

1. INSURANCE—INSURED MAY MAINTAIN ACTION ON FIRE POLICY, 
WITH CONSENT OF MORTGAGEE, UNDER LOSS PAYABLE 
CLAUSE. 

Although the mortgagee in a fire insurance policy containing a mortgage loss 
payable clause has the legal title to the cause of action for loss, under such 
policy, nevertheless the insured has a beneficial interest in such loss, and where 
the latter alone sues for such loss, and the mortgagee, when the point is made 
by the insurance company that the insured had no right to maintain the suit, 
files in the cause an agreement that the insured may prosecute the cause to 
final judgment and receive the fruits thereof, the insured can maintain the suit 
as if there were no mortgage payable clause in the policy. 

(For other cases, see Insurance, Dec. Dig. § 624 [3].) xs 
2. INSURANCE—EVIDENCE HELD SUFFICIENT TO SUSTAIN FIND- 

ING THAT POLICY WAS BINDING CONTRACT. 

Evidence examined and found sufficient to justify the finding of the trial court 
that the policy of fire insurance involved was executed by the insurance company, 
and accepted by the insured, before the loss, and therefore became a binding contract. 

(For other cases see Insurance § 665 [2].) 
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3. INSURANCE—ALL CONTRACTS OF INSURANCE ON PROPERTY 
WITHIN STATE CONSTRUED ACCORDING TO ITS LAWS RE- 
GARDLESS OF CONTRARY PROVISIONS. 

Under section 2563, Code of 1906 (Hemingway’s Code, § 5028), all contracts 
of insurance on property situated in this state, regardless of where the contracts 
were made, are Mississippi contracts, and must be construed according to the 
laws of this state, regardless of any provisions therein to the contrary. 

(For other cases, see Insurance, Dec. Dig. § 147 [4].) 

4. INSURANCE—STIPULATION THAT SUIT ON POLICY MUST BE 
BROUGHT WITHIN TWELVE MONTHS AFTER LOSS HELD VOID. 
Under section 3127, Code of 1906 (Hemingway’s Code, § 2491), providing that 

all stipulations in contracts changing the period within which suits must be 
brought under the statutes of limitation shall be null and void, held, that the 
following stipulation is void: “Nor unless commenced within twelve months next 
after the happening of the loss, provided that where such limitation of time is pro- 
hibited by the laws of the state wherein this policy is issued, then, and in that 
event, no suit or action under this policy shall be sustainable, unless commenced 
within the shortest limitation permitted under the laws of such state.” 

(For other cases, see Insurance, Dec. Dig. § 622 [2].) 

Appeal from Circuit Court, Hinds County; W. H. Potter, Judge. 

Suit by A. C. Smith Motor Sales Company against Stuyvesant Insurance Com- 
pany. From a judgment for defendant, plaintiff appeals. Affirmed. 

Green & Green, of Jackson, for appellant. 

Teat & Potter, of Jackson, for appellee. 

ANnpeERSON, J. Appellee, A. C. Smith Motor Sales Company, a corporation under 
the laws of this state, sued the appellant, the Stuyvesant Insurance Company, in 
the circuit Court of Hinds county, on a fire insurance policy for a loss suffered 
hy appellee in the burning of a Mitchell automobile covered by said policy, and 
recovered a judgment, from which appellant procures this appeal. 

Three propositions argued deserve discussion at the hanés of the court. They 
are: 
(1) That there was no right of action in appellee, but that if one existed 
it was in the Capital National Bank, to whom there was a mortgage loss payable 
clause in the policy of insurance. 

(2) That there was no binding contract of insurance. 

(3) That the cause of action was barred under the laws of Tennessee, where 
the contract of insurance was made, and therefore barred under the laws of this 
state. 

We will consider these questions in the order stated, and, in doing so under 
each head will state the controlling facts out of which the question treated arises. 

[1] 1. Has the appellee such an interest in this cause of action as authorizes 
it to maintain this suit? 

The Fire insurance policy in question contains the usual mortgage loss payable 
clause, payable to the Capital National Bank. Appellee was largely indebted to 
the Capital National Bank, and had the mortgage loss payable clause inserted 
in the policy for the purpose of securing said indebtedness. At the time of the loss, 
appellee’s indebtedness to the Capital National Bank was largely in excess of the 
amount of the loss. This suit was brought by appellee alone, the Capital National 
Bank not being a party plaintiff. After the bringing of the suit the Capital Na- 
tional Bank addressed a letter to appellant, “or Green & Green, its Attorneys of 
Record,” stating, in substance, that it had been brought to the notice of the bank 
that appellant was making the contention, in this cause that appellee had no right 
to sue, because, if there was a cause of action, it was in the Capital National Bank, 
and stating that it was agreeble to the Capital National Bank to have the cause pro- 
ceed in the name of appellee, and concluded with this language: 

“We hereby waive our rights under the policy, in the event that the present 
suit shall proceed to judgment.” 

Appellant, to sustain its position, among other authorities refers to Bacot v. 
Insurance Co., 96 Miss. 223, 50 South. 729, Ann. Cas. 1912B, 262, 25 L. R. A. 
(N. S.) 1226; Lowry v. Insurance Co., 75 Miss. 43, 21 South. 664, 37 L. R. A. 
779, 65 Am. St. Rep. 587; East v. Insurance Co., 76 Miss. 697, 27 South. 691. 
The policies involved in the Bacot Case and the East Case had mortgage loss 
payable clauses similar to the one involved in the present case. For certain rea- 
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sons stated in the opinions in those cases the contracts of insurance involved were 
held void, as between the insurance companies and the mortgagors, but, notwith- 
standing, they were held valid as between the insurance companies and the mort- 
gagees. The contracts of insurance being void as between the mortgagors and 
the insurance companies, and valid as between the latter and the mortgagees, the 
court held that it necessarily followed that there was no right of action in the 
mortgagors, but alone in the mortgagees. In the Lowry Case, involving also a 
mortgage loss payable clause in an insurance policy where the mortgagee’s debt 
was larger than the loss under the policy, the court held that the mortgagee had 
a right to sue in his own name for the loss. Appellant seems to rely specially 
upon the Bacot and East Cases. As will be developed later on in this opinion, 
we hold that the contract of insurance in this case was valid as between appellee, 
the mortgagor, and appellant, the insurance company. That is a very material 
distinction between the present case and those cases. In this case appellee had a 
beneficial interest in the proceeds of the insurance policy. The appellee was in- 
debted to the Capital National Bank. in an amount exceeding the loss under the 
policy; therefore any amount collected from appellant, on account of the loss, 
was due to go to said bank as a credit on appellee’s said indebtedness. It is 
true the bank had the legal title to the cause of action when suit was begun by 
appellee. Nevertheless appellee had a beneficial interest therein. That beneficial 
interest was the right to have the proceeds of the policy go to the bank on appellee’s 
indebtedness. This is a case, therefore, where the holder of the legal title to 
the cause of action did not sue, the suit being brought alone by the appellee, 
the beneficial owner of the proceeds of the policy. 

Clearly, under Section 775, Code of 1906 (Section 558, Hemingway’s Code), 
appellee would have been entitled to amend by adding or substituting, as plaintiff, 
the Capital National Bank. Kelly v. Casualty Co., 87 Miss. 438, 40 South. 1; 
McCue v. Massey, 90 Miss. 124, 43 South. 2; Jones v. Clemmer, 98 Miss. 508, 
54 South. 4. However, instead of taking that course, the Capital National Bank, 
the owner of the legal title to the cause of action, appeared in court, and agreed 
in writing that the cause might proceed to judgment in the name of appellee, 
and waived all of its rights under the policy. Certainly that was sufficient to 
protect appellant from another suit by the bank. It would work a complete 
estoppel on the bank to bring another suit on the same cause of action. Although 
not a formal assignment, this writing was tantamount to such an assignment. By 
it the bank appeared in court and relinquished all of the interests in the litigation, 
and asked that the cause be proceeded with as it had been begun, in the name 
of appellee. Here both the appellee and the bank were interested parties, each 
having an interest in the proceeds of the recovery. That was not true in the 
Bacot and East Cases. This is not a case where the suit was brought by a 
plaintiff who had no interest or title whatever in the cause of action. We are 
of opinion, therefore, that appellee, under the facts and circumstances of this case, 
had a right to maintain the suit. 

[2] 2. Was there a valid contract of insurance between appellant and appellee? 

Appellant contends there was not, because the policy of insurance was never 
accepted by appellee. For a number of years appellée had carried its fire insur- 
ance with Robinson & Julienne, insurance agents of Jackson, Miss. It was under- 
stood that Robinson & Julienne would look after and attend to appellee’s policy 
expirations, and see that they were renewed. Appellee had a credit with them 
extending to the 20th of each month, for all premiums. Appellee had a_ policy 
of insurance with the Mercantile Insurance Company which expired June 1, 1921. 
That company had retired from this state. Mr. Julienne, of Robinson & Julienne, 
went to the office of appellee and there found Mrs. Smith, the secretary of appellee 
company, her husband, Mr. Smith, the manager, being out of the city, and called 
her attention to the fact that the policy in the Mercantile Insurance Company 
would expire on the Ist of June, and asked if appellee wanted the policy renewed 
in another company. Mrs. Smith asked that another policy be procured in the 
place of the expired policy. Robinson & Julienne, acting alone as brokers for 
appellee, applied to W. L. Nelson & Co., of Memphis, Tenn., general agents 
of appellant, for insurance on appellee’s property, in the place of the said expired 
policy, and in response thereto received the policy here involved in appellant com- 
any. This policy was dated June 1, 1921. The fire occurred on the Sth of 
an 1921. Robinson & Julienne had the policy in their custody at the time of 
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the fire, and had had it since they received it from W. L. Nelson & Co., which 
was probably on the 2d or 3d of the month, or 5 or 6 days before the fire. 
Appellee had not been notified by Robinson & Julienne of its receipt. Appellant 
contends that, under the evidence in the case, the policy of insurance never became 
a binding contract, because it had been procured and was held by Robinson & 
Julienne, as brokers, subject to appellee’s approval, and when the fire took place 
appellee had never approved the policy. On the other hand, appellee contends 
that the policy was procured by said brokers, at the instance of Mrs. Smith, as 
secretary of appellee company, subject alone to cancellation if not satisfactory 
to Mr. Smith, the manager of the company. In other words, that the policy was 
to be a binding contract, subject alone to cancellation by the manager of appellee 
company, if its insurance was not agreeable to him. 

There is no dispute as to the law that there was no binding contract unless 
the minds of the parties met. That is, in this case, unless appellant issued the 
policy in question, and it was accepted by appellee. The parties differ about what 
is shown by the evidence. The trial court found, as a matter of fact, that the 
policy was issued by appellant and accepted by appellee; that Robinson & Julienne 
at the time of the fire held it as agents for appellee, subject alone to the condition 
that Smith, the manager of the appellee, when informed of its issuance, had the 
right of cancellation if he so desired. Smith, the manager of appellee, testified 
that, soon after the Ist of June, he was informed of the application for the policy; 
that he did not know it had been received by Robinson & Julienne at the time of 
the fire, but did not disapprove of what had been done with reference thereto. 
Mr. Julienne, of said firm of brokers who procured the policy, after testifying 
that the policy was applied for and issued, subject to the approval of Mr. Smith 
as manager of appellee, finally stated what occurred in this way: 

“Q. Mr. Julienne, to get back to that conversation with Mrs. Smith, as I 
understand it, you told Mrs. Smith and Mrs. Smith agreed that you would write 
the policy; that if Mr. Smith did not want it he could cancel it? A.I think 
those are my exact words.” 

The trial court, sitting as judge and jury, found that to be a fact; that is, 
that the understanding between appellee and appellant was that the policy should 
become effective, and continue in force when issued, unless when informed of 
its issuance appellee’s manager, Mr. Smith, desired to cancel it. Although the 
evidence appears from this record to be as strong for appellant as it is for appellee, 
still, giving the finding of the court below its proper weight, we are constrained 
to hold the policy of insurance involved constituted a binding contract of insur- 
ance between appellant and appellee. 

[4] 3. Was the cause of action barred by virtue of the following provision 
in the policy? 

“Nor unless (suit) commenced within twelve months next after the happen- 
ing of the loss, provided that where such limitation of time is prohibited by 
the laws of the state wherein this policy is issued, then, and in that event, no 
suit or action under this policy shall be sustainable unless commenced within the 
shortest limitation permitted under the laws of such state.” 

This suit was brought here more than twelve months after the loss. Appel- 
lant contends that this policy was a Tennessee contract and that, under the laws 
of Tennessee, the stipulation in the policy above copied is valid and binding, and 
that therefore, by comity, the courts of this state must interpret and enforce said 
contract according to the laws of the State of Tennessee. 

{[3] Under Section 2563, Code of 1906 (Section 5028, Hemingway’s Code), 
all contracts of insurance on property situated in this state, regardless of where 
the contracts were made, are declared to be Mississippi contracts, and are con- 
strued according to the laws of this state, regardless of any provisions in the con- 
tracts to the contrary. Fidelity Insurance Co. v. Miazza, 93 Miss. 18, 43 South. 
817, 136 Am. St. Rep. 534. 

Under Section 3127, Code of 1906 (Section 2491, Hemingway’s Code), pro- 
viding that all stipulations in contracts changing the period within which suits 
must be brought under our statutes of limitations shall be null and void, the 
stipulation in question has no binding force. Standard Insurance Co. v. Broom, 
111 Miss. 409, 71 South. 653. 


We find no merit in any of the other assignments of error. 
Affirmed. 
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CROCE v. LONDON & LANCASHIRE FIRE INS. CO., LIMITED, 
OF LONDON, ENGLAND. (No. 18339.) 


(St. Louis Court of Appeals. Missouri. April 1, 1924.) 


1, TRIAL—INSTRUCTION ON WAIVER OF PROOFS OF LOSS HELD 
ERRONEOUS FOR NOT REQUIRING JURY TO FIND FACTS. 


In an action on a theft policy, instruction predicating recovery by plaintiff 
on finding, among other things, a waiver of provision in policy requiring a sworn 
statement of the loss within 60 days thereafter, but not requiring the jury to find 
the facts necessary to constitute such waiver, was erroneous; the facts relied on 
by plaintiff to show waiver being disputed. 

(For other cases, see Trial, Dec. Dig. § 234[2].) 


2. TRIAL—OMISSION OF ESSENTIAL FACT IN HYPOTHETICAL IN- 
STRUCTION DIRECTING VERDICT NOT CURABLE BY OTHER 
INSTRUCTIONS. 

Where an instruction purports to sum up the facts authorizing a verdict for 
plaintiff. and directs a verdict for him if the jury finds them, the omission of an 
essential element of plaintiff's recovery is not curable by any other instruction. 

(For other cases, see Trial, Dec. Dig. § 296[8].) 

Appeal from St. Louis Circuit Court, Charles W. Rutledge, Judge. 

“Not to be officially published.” 

Action by Angelo Croce against the London & Lancashire Fire Insurance 
Company, Limited, of London, England, a corporation. Judgment for plaintiff, 
and defendant appeals. Reversed and remanded. 

Leahy, Saunders & Walther, of St. Louis, for appellant. 

Harry F. Russall, of St. Louis, for respondent. 

Becker, J. Plaintiff sued the defendant company on a policy of insurance 
in the sum of $1,100 issued by the defendant against the theft of a Ford sedan. 
On trial to a jury a verdict resulted in favor of plaintiff for the full amount of 
the policy, with interest, damages and attorney’s fees. From the resulting judg- 
ment of $1,520.50 the defendant appeals. 

Plaintiff's petition is in the usual form, alleging that the sedan covered by 
the policy of insurance in question was stolen on the 16th day of March, 1921, 
that plaintiff had conformed to the requirements of the policy with reference to 
notice, etc., and that payment has been refused, and prays for the recovery of 
the amount of the policy, together with the statutory penalties for vexatious 
refusal to pay. The answer admitted the issuance of the policy, and besides a 
general denial affirmatively pleaded the conditions of the policy, which required 
the insured to submit to the defendant company within 60 days, unless the time 
was extended in writing, a sworn proof of loss. The reply was a general denial. 

As to the testimony, it is sufficient to state that plaintiff adduced testimony 
tending to show acts on the part of an adjuster of the defendant company, which, 
if believed by the jury, would in law amount to a waiver on the part of the 
defendant company of the requirement that insured submit a sworn proof of 
loss within 60 days after such loss had occurred. The defendant adduced as a 
witness A. B. Lansing, a lawyer and adjuster for various insurance companies. 
He testified that he represented the defendant company in the negotiations with 
the plaintiff with reference to the loss in question. His testimony was in direct 
conflict with that of plaintiff on the matter of the acts which plaintiff relied upon 
as constituting a waiver. Of his testimony it may be said that, if the jury be- 
lieved it, then as a matter of law there was no waiver on the part of the defendant 
company of the said provision in the policy requiring sworn proof of loss within 
60 days after loss. 


[1,2] In this state of the record it is pointed out that the main instruction 
given at plaintiff's request, which covered the entire case and directed a verdict, 
contained the following with reference to the question of waiver: 


“And if you further find from the evidence that the plaintiff gave defendant’s 
agent notice of said loss on or about March 17, 1921, and that the defendant, by 
the statements and conduct of its agents after such notice, if any, waived the 
furnishing of a sworn statement by plaintiff of the theft, if any, of said automo- 
bile within 60 days thereof, if you so find, then your verdict will be for plaintiff.” 
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Appellant here contends that the giving of the instruction in question was 
error prejudicial to the defendant company. In support of this contention it is 
urged that the question of waiver is a mixed question of law and fact, and that 
it is the duty of the court to instruct the jury as to what acts or conduct consti- 
tute a waiver as a matter of law, but that it is the duty of the jury to pass 
upon whether or not such acts or conduct exist, and that in the instant case, 
since the facts are disputed, each hypothesis should have been submitted to the 
jury, with a declaration of the legal effect following the finding of either, a 
matter which the instruction in question clearly did not do. The point is well taken. 

The instruction in question, in dealing with waiver, should have submitted 
the facts on which plaintiff relies as constituting the waiver, and should not 
have submitted to the jury the question as to whether the defendant, “by the 
statements and the conduct of its agents,’ waived the provision of the policy in 
question. In other words, the instruction failed to require the jury to find the 
facts necessary to constitute waiver of the said provision in the policy requiring 
a sworn statement of the loss within 60 days thereafter, and the failure so to 
do is clearly error prejudicial to the rights of the defendant. Carroll v. Ins. Co. 
(Mo. App.), 249 S. W. 691; Minor v. Edwards et al., 12 Mo. 137, 49 Am. Dec. 
121; Downend v. Kansas City, 71 Mo. App. 529; Lesser v. Railway Co., 85 Mo. 
App. 326; Jordan v. City of Hannibal, 87 Mo. 673. 

It is urged that whatever error might inhere in plaintiff’s instruction num- 
bered 1, with reference to the requirements thereof as to waiver, the same is cured 
by instruction numbered 4, given at the request of the plaintiff. Said instruction 
numbered 4 reads as follows: 

“The court further instructs the jury that the defendant in this case has 
offered evidence tending to show that the plaintiff, within 60 days after the alleged 
theft of his automobile, failed to render a statement to the defendant, signed 
and sworn to by the plaintiff, stating the knowledge and belief ‘of the plaintiff 
as to the time and cause of the loss or damage, and the interest of the plaintiff 
and all others in the property; the court, therefore, instructs you that you are 
to determine from all the facts and circumstances whether or not the defendant, 
its agents and servants, by their statements and conduct, waived the rendition 
of said statement.” 

We note, however, that since plaintiff's main instruction, criticised supra, 
covered the entire case and directed a verdict, and the error complained of being 
in our view tantamount to an omission therefrom of an essential element neces- 
sary aS a prerequisite to a recovery on the part of plaintiff, such error could 
not be cured by any other instruction given in the case. Furthermore, instruc- 
tion numbered 4 contains the same error which inheres in plaintiff’s main instruc- 
tion. It, too, leaves the question of what “statements and conduct, if any, on 
the part of the defendant, its agents and servants, if believed by the jury,” may 
be sufficient to warrant a finding on the part of the jury that the defendant in 
fact waived the submission on the part of the plaintiff of a sworn statement of 
his loss to the defendant company within 60 days after the loss occurred. 

The error hereinabove noted requires a remanding of the cause. The judg- 
ment is accordingly reversed, and the cause remanded for a new trial. 

Daues, J., concurs. 

Allen, P. J., concurs in result. 


LUDWIG v. PACIFIC FIRE INS. CO. OF NEW YORK. 
(City Court of New York, Trial Term. May 12, 1924.) 
204 New York Supplement, 465. 


1. INSURANCE—PERSON TO WHOM AUTOMOBILE CONSIGNED FOR 
SALE HELD NOT IN OWNER’S “SERVICE,” WITHIN EXCEPTION 
OF THEFT POLICY. 

Person engaged in storing, repairing, and selling automobiles, to whom an 
automobile was consigned for sale “subject to offer,” held to be bailee, and not in 
automobile owner’s “service,” within policy insuring against theft, except by per- 
sons in owner’s service. 

(For other cases, see Insurance, Dec. Dig. § 425.) 
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2. INSURANCE—POLICY STRICTLY CONSTRUED AGAINST INSURER. 
Policy, being in insurer’s language, will be strictly construed against him. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE—EMBEZZLEMENT OF AUTOMOBILE BY PERSON TO 
WHOM IT WAS CONSIGNED FOR SALE HELD “THEFT,” WITHIN 
POLICY. 

Where one to whom automobile was consigned for sale embezzled and con- 
verted it to his own use, held that, as embezzlement is made larceny by statute, 
there was a theft, within policy insuring against theft, robbery, or pilfering; 
“theft” and “stealing” being popular terms for larceny, theft being in fact a 
wider term than larceny. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Action by Daniel K. Ludwig against the - Pacific Fire Insurance Company 
of New York. Judgment for plaintiff. 

Gordon S. P. Kleeberg, of New York City, for plaintiff. 

Woodson Turney, of New York City, for defendant. 

WENDEL, J. Action to recover for the theft of an automobile under a policy 
insuring plaintiff, among other things, against “theft, robbery, or pilferage, except- 
ing by any person or persons in the assured’s household or in the assured’s service 
or employment. * * *” One Eckele was conducting what purported to be a busi- 
ness for the storage, repair and sale of automobiles. Plaintiff, on December 7, 
1920, consigned his car to Eckele for the purpose of having same sold. A con- 
signment order was made out and signed by plaintiff, and accepted by Eckele, 
wherein it appears that plaintiff placed his car with Eckele for the purpose of 
sale, “subject to offer.” Between the date of the consignment and April 20, 1921, 
and while the policy was in force and effect, plaintiff's automobile was stolen and 
converted by said Eckele to his own use. 

[1] Defendant contends, first, that as the loss occurred by reason of the 
theft of an agent of plaintiff, to whom he had delivered and intrusted his car 
with instructions to sell, the theft comes within the exception of the policy exempt- 
ing the insurer from liability by reason of theft by any person in the assured’s 
service of employment; and, secondly, that there was no theft of the car under 
the terms of the policy—the word “theft” having been construed in the cases of 
Siegel v. Union Assur. Soc., Limited, of London, 90 Misc. Rep. 550, 153 N. Y. 
Supp. 662, and Delafield v. London & Lancashire Fire Ins. Co., 177 App. Div. 
477, 164 N. Y. Supp. 221, as not covering a stealing and conversion of the car 
in the manner and under the conditions here disclosed. Eckele was not in the 
service or employment of plaintiff in the ordinary sense of these terms. His 
custody was as bailee. The contract was not of service, but of bailment. 

[2,3] The remaining question is whether the stealing and converting to his 
own use by Eckele was a theft within the meaning of the policy. The instru- 
ment is that of the insurer and will be strictly construed against him. Theft and 
stealing are synonymous. Either is a popular term for larceny. The word theft, 
in fact, is a wider term than larceny, and includes other forms of wrongful depriva- 
tion of property of another. Encyclopedia Britannica. While the act of the 
bailee here was not larceny at common law, but embezzlement, it is now larceny 
by statute. That statutory larceny is covered by the word “theft” in a policy 
similar in form to that under consideration has been held in Van Vechten v. 
American Eagle Fire Ins. Co., 206 App. Div. 39, 200 N. Y. Supp. 514, where 
an automobile was left with a garage man for repair, and he, without per- 
mission, for his own purposes, drove the car to another city and damaged it. 
The court held that this was a larceny of the car which was covered by the 
policy. While there was a dissenting opinion, it was based on the ground that 
the case was barren of proof of animus furandi and hence the policy did not 
include a statutory larceny from which the fundamental element of intent necessary 
at common law, both in larceny and embezzlement, is absent. 

In the case at bar this fundamental element is present, it being conceded 
that the car was stolen and converted by Eckele. The cases cited by defendant 
are not analogous. In each there was an “on sale or return” contract and a 
voluntary parting with title by plaintiff. In the Delafield Case it was alleged 
that the owner was induced to part with his car pursuant to a conspiracy to 
steal automobiles, and the court held that “theft,” as used in the policy, did 
not cover a larceny perpetrated under the form and guise of a business transac- 
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tion by the insured himself. Here there was no parting of possession and title 
induced by deception, but merely a bailment and a subsequent embezzlement. 
That it seems to me is similar to a case where a car is stored in a garage and 
is thereafter stolen and converted by the proprietor, in which case I believe the 
insured would be entitled to recover. 

Judgment awarded to plaintiff for $700, the agreed value of the car. Submit 
decision on notice. 


MILLER v. UNION INDEMNITY CO. 
(Supreme Court, Appellate Division, Fourth Department. May 21, 1924.) 
204 New York Supplement, 730. 

1. INSURANCE—INSURER HELD TO WAIVE. FAILURE TO GIVE 
PROPER NOTICE BY TAKING CHARGE OF DEFENSE. 

Where automobile liability insurer knew of insured’s breach of policy con- 
ditions, and insured refused to stipulate that insurer’s defense of case would not 
be waiver of any defense under policy, insurer could elect to stand on its defense 
and refuse to go on, or it could conduct defense and waive breach of conditions, 
but it could not do both. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

2. INSURANCE—INSURER’S WAIVER OF INSURED’S BREACH OF 
CONDITIONS HELD AVAILABLE TO PLAINTIFF, WITHOUT BE- 
ING PLEADED. 

In action against auto liability insurer by one recovering judgment against 
insured, insurer’s waiver of insured’s breach of conditions was available to plain- 
tiff, without being pleaded. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

3. INSURANCE—“INSOLVENCY,” IN STATUTE PROVIDING INSOL- 
VENCY OF INSURED SHALL NOT RELEASE INSURER, DEFINED. 
Under Insurance Law, § 109, providing that insolvency or bankruptcy of 

insured shall not release liability insurer, where execution against insured is re- 

turned unsatisfied, held that “insolvency” is not limited to judicially declared insol- 
vency, but must be given its usual broad meaning of general financial irresponsibility. 

(For other cases, see Insurance, Dec. Dig. § 59114.) 

Appeal from Supreme Court, Erie County. 

Action by Charles C. Miller against the Union Indemnity Company. From a 
judgment for plaintiff for $1,097.98, entered on the verdict of a jury, and from 
an order denying defendant’s motion for a new trial, defendant appeals. Re- 
versed, and new trial granted. 

Argued before Hubbs, P. J., and Clark, Davis, Sears, and Crouch, JJ. 

Frank Gibbons, of Buffalo, for appellant. : 

Karl A. McCormick, of Buffalo, for respondenit. 

Sears, J. On the 2d day of October, 1921, a collision took place between 
a motor car driven by the plaintiff and a motor car driven by William A. Loree. 
The accident was caused solely by the negligence of Loree. At this time Loree 
was covered by a policy of automobile liability insurance issued by the defendant. 
Plaintiff brought suit against Loree and recovered judgment for his damages. 
Execution was issued upon the judgment, which was returned unsatisfied, and 
this action was then begun to recover under a provision of the policy inserted 
in accordance with the requirement of Section 109 of the Insurance Law (as added 
by Laws 1917, c. 524, and amended by Laws 1918, c. 182; Laws 1920, c. 563, 
§ 10, and Laws 1923, c. 434), to the effect that the insolvency or bankruptcy of 
the insured should not release the defendant from the payment of damages for 
injuries sustained during the life of the policy, and that in case execution against 
the insured should be returned unsatisfied in an action brought by the injured 
because of such insolvency or bankruptcy, then an action might be maintained 
by the injured person against the defendant for the amount of the judgment. 

The promises of indemnity contained in the policy were, however, made 
expressly subject to certain conditions, which include the following: 

“Upon the occurrence of an accident the assured shall give immediate written 
notice thereof, with the fullest information obtainable at the time, to the execu- 
tive office of the company in New Orleans, La., or to its duly authorized agent. 
If claim is made on account of such accident, the assured shall give like notice 

thereof, with full particulars. The assured shall at all times render to the 
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company all co-operation and assistance in his power. * * * Whenever requested 
by the company, the assured shall aid in securing information and evidence and 
the attendance of witnesses, and in effecting settlement, and in prosecuting appeals.” 

The policy also provided that, in case of suit, the company undertook to 
defend the suit, whether groundless or not, at its own expense. 

The defendant relied upon a breach of the above-quoted conditions, arising 
through Loree failing to give to the defendant the names and addresses of wit- 
nesses of the accident known to him. The plaintiff, on the other hand, con- 
tended that there was no substantial breach of the conditions of the policy by 
Loree in this respect. The learned trial court submitted to the jury the ques- 
tion whether the conduct of Loree materially prejudiced the defendant in the 
defense of the action brought by plaintiff against Loree, and the jury verdict 
in favor of the plaintiff determined that it did not. No other question was left 
to the jury, and the jury was charged, without exception, that a breach of the 
condition of the policy quoted, provided it prejudiced the defendant in the de- 
fense of the prior action, was a bar to recovery here. 

The defendant urges upon this appeal that Loree breached the condition as 
matter of law, and that its motion for a dismissal of the complaint should have 
been granted. There is authority holding that this defense is available in an 
action brought by the beneficiary under the terms of Section 109 of the Insur- 
ance Law. Schoenfeld v. New Jersey Fidelity & Plate Glass Ins. Co., 203 App. 
Div. 796, 197 N. Y. Supp. 606; Roth v. National Automobile Mutual Casualty Co., 
202 App. Div. 667, 195 N. Y. Supp. 865. In this case, however, we are not 
called upon to pass upon the proposition that Loree’s conduct may constitute a 
bar to a recovery by plaintiff against defendant, because the undisputed evidence 
in the record establishes a waiver by the defendant of any such defense. 

The defendant, with full knowledge of the falseness of Loree’s statement 
in all its details, undertook the conduct of Loree’s case in the former action. 
Shortly previous to the time of the trial of that action the defendant’s lawyers 
requested Loree to sign an instrument stipulating that the defendant’s conduct of 
his case at that trial should not be taken as a waiver on the part of the defend- 
ant of any defense under the policy in any action brought by the plaintiff. Loree 
declined to sign this, and demanded that the defendant conduct his case as it 
agreed in its policy. A letter was then written to Loree by the attorneys for 
the defendant, stating that the defendant would conduct the defense, but adding: 

“It is the claim, however, of the said company [the defendant] that you 
have violated the terms of the policy mentioned by you and that all obligations 
on their [the company’s] part has ceased thereby.” 

When confronted with this situation, assuming that the alleged defense was 
valid, the defendant was put to an election. It could stand on its defense and 
refuse to go on, or it could abandon such defense and conduct the insured’s side 
of the action. It could not do both. The choice of the latter course was incon- 
sistent with the maintenance of a claim of no liability. Farrell v. Merchants’ 
Mutual Automobile Liability Ins. Co., 203 App. Div. 118, 196 N.Y. Supp. 383; 
Utterback-Gleason Co. v. Standard Accident Ins. Co. of Detroit, Mich., 193 
App. Div. 646, 653, 184 N. Y. Supp. 862, affirmed 233 N. Y. 549, 135 N. E. 913. 

[2] The plaintiff, when framing the complaint, was under no necessity of 
anticipating the defendant’s position and pleading a waiver by the defendant of 
breach of condition by Loree. The waiver was available to plaintiff without being 
pleaded. Black Co. v. London Guarantee & Accident Co., Ltd., 190 App. Div. 
218, 180 N. Y. Supp. 74. In Gordon v. Massachusetts Bonding & Insurance Co., 
229 N. Y. 424, 128 N. E. 204, relied upon by the defendant, the company was 
not conclusively advised of the breach of the policy when it undertook the defense, 
the facts being fully disclosed only upon the trial itself, and the elements of 
waiver were absent. The same is true of Mason-Henry Press Co. v. A£tna 
Life Insurance Co., 211 N. Y. 489, 105 N. E. 826. : 

[3] The defendant also claims that the word “insolvency,” in Section 109 of 
the Insurance Law, and in the policy, must be construed as referring only to a 
judicially declared insolvency, and not to a general financial irresponsibility. This 
argument is based on the fact that, if insolvency is given its usual broad meaning, 
the addition of “bankruptcy” in the phrase “insolvency or bankruptcy” would be 
redundant, and that therefore a narrower meaning must be given to the word 
“insolvency.” Our experience has not shown so careful a use of language in 
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statutes or legal documents as to allow us to give weight to such an argument. 
The redundancy and tautology of legal phraseology is proverbial, and the word 
“insolvency” here must be given its usual broad meaning, especially as the con- 
struction claimed by the defendant would largely defeat the purpose of this 
remedial statutory provision. 

[4] We are embarrassed, however, in determining this appeal, by the course 
of the trial which we are called upon to review. As we have pointed out, the 
question submitted to the jury was, upon the undisputed evidence, wholly imma- 
terial. Had a motion been made by the plaintiff for the direction of a verdict 
on the ground of waiver, and had it been denied we might direct such verdict 
here and affirm the judgment. Section 584, Civil Practice Act. But, in the absence 
of such a motion in the record before us, it is apparent that the parties were 
not heard in the trial court upon the question of waiver. We have, therefore, 
determined that the ends of justice require a reversal of the judgment appealed 
from, and a new trial, on the ground that the verdict was rendered upon an en- 
tirely immaterial issue, and the judgment, therefore, rests upon an erroneous 
theory. 

The judgment and order should be reversed upon the facts, and new trial 
granted, with costs to appellant to abide the event. All concur. 


FIDELITY PHOENIX FIRE INS. CO. OF NEW YORK vy. OLDSMOBILE 
SALES CO. Er at. (No. 8437.) 
(Court of Civil Appeals of Texas. Galveston. Feb. 13, 1924. On Motion for 
Rehearing, March 13, 1924. Rehearing Denied April 10, 1924.) 
261 Southwestern Reporter, 492. 

1. INSURANCE—PETITION ON AUTOMOBILE THEFT POLICY HELD 
TO STATE CAUSE OF ACTION. 

In suit on insurance policies covering automobiles stolen by persons who had 
rented them, petition alleging that policies covered loss by theft by any person 
was not subject to general demurrer, though it could be shown on trial that poli- 
cies excluded loss by lessee’s theft. 

(For other cases, see Insurance, Dec. Dig. § 629[2].) 

2. INSURANCE—PETITION IN ACTION ON THEFT POLICIES NOT 
SUBJECT TO SPECIAL EXCEPTIONS AS TO MATTERS NOT AP- 
PEARING ON FACE OF PETITION. 

Petition not alleging policy provisions requiring notice and proof of loss held 
not subject to special exceptions, because not alleging notice and proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 

On Motion for Rehearing. 

3. INSURANCE—BAILEE’S THEFT COVERED BY AUTOMOBILE 
POLICY. 

Automobile policies covering loss by theft, except by persons in assured’s 
household or service, or by mortgagor or vendee in possession under mortgage, 
conditional sale, or lease agreement, and except while the automobiles were being 
rented under contract, or leased, which had riders attached permitting automobiles 
to be rented or leased, held to not except theft by persons who had rented 
automobiles. 

(For other cases, see Insurance, Dec. Dig. § 425. 

4. INSURANCE—POLICIES STRICTLY CONSTRUED AGAINST INSURER. 
Policies must be strictly construed against insurance companies, and where in 

terms inconsistent or ambiguous it must be construed most favorably to insured, 

in view of Vernon’s Sayles’ Ann. Civ. St. 1914, Art. 4950. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

_ INSURANCE—“THEFT” INCLUDES BAILEE’S CONVERSION. 

Under Rev. St. Art. 4950, providing for interpretation of insurance policies 
issued in state, according to state laws, conversion of automobile by one to whom 
rented, being theft under criminal law, is theft as that term is used in policy. 

(For other cases, see Insurance, Dec. Dig. § 425. 

6. INSURANCE—FINDING OF WAIVER OF NOTICE AND PROOF OF 
LOSS SUSTAINED BY EVIDENCE. 

In action on automobile theft policies, finding that insurer’s local agent, when 
notified of loss, disclaimed liability because particular theft was not covered, and 
that by denial insurer waived notice, proof of loss, etc., held sustained by evidence. 
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(For other cases, see Insurance, Dec. Dig. § 665[8].) 

7. INSURANCE—NOTICE AND PROOF OF LOSS:MAY BE WAIVED BY 

DENIAL OF LIABILITY. 

Policy requirements for notice and proof of loss, etc., may be waived by in- 
surer’s denial of liability. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

8. INSURANCE—FINDING AS TO DAMAGE TO STOLEN AUTOMOBILE 

SUSTAINED. 

In action on automobile theft policies, evidence held to sustain finding that, as 
result of theft, the car had been damaged after theft and before recovery in sum 
of $700. 

For other cases, see Insurance, Dec. Dig. § 665[4].) 

Error from District Court, Harris County; W. E. Monteith, Judge. 

Action by Oldsmobile Sales Company against Fidelity Phoenix Fire Insurance 
Company of New York and another. Judgment for plaintiff, and defendant named 
brings error. Affirmed on rehearing. 

Jones & Roberts and D. A. Simmons, all of Houston, for plaintiff in error. 

Bryan, Dyess & Colgin and Grover Rees, all of Houston, for defendants in 
error. 

Lang, J. This suit was brought by Oldsmobile Sales Company, hereinafter 
called appellee, against Fidelity Phoenix Fire Insurance Company of New York, 
hereinafter called appellant or insurance company, and R. M. Powell. 

The plaintiff's original petition was filed on the Ist day of November, 1920, 
and its second amended original petition, upon which it went to trial, was filed 
on the 16th day of May, 1922. 

Plaintiff alleged that on the 23d day of September, 1920, it sold and delivered 
to R. M. Powell five automobiles; that a part of the consideration was paid in 
cash, and the remainder thereof was evidenced by a number of notes, each for 
the sum of $267.50; that two of said notes were due and payable 30 days after 
their dates, and two of the remainder were to be paid each month thereafter until 
all were paid; that, by the terms of said sale, R. M. Powell was required to 
further secure the payment of the notes, to carry insurance on the automobiles 
against loss by fire, accident, and theft, with loss clause payable to the plaintiff; 
that the defendant insurance company issued to R. M. Powell its five policies of 
insurance against loss by fire, accident, or theft in the sum of $1,000 each, and 
that by a rider attached to each of said policies it gave said Powell the privilege 
of livery and rental on said automobiles and agreed to protect Powell from loss 
by theft or loss by any party who might rent said automobile. It understood that 
Powell was to use the automobiles in driverless service in Houston, Harris County, 
Tex.; that on the 20th day of October, 1920, two of said automobiles were stolen 
from Powell by persons who rented them from him, one of which was recovered 
in the State of Louisiana, and when recovered it was damaged in the sum of 
$798.30, and that the other was never recovered, and resulted in a loss to Powell 
in the sum of $1,400. 

Plaintiff alleged further that Powell delivered to it four of the cars so sold, 
including the damaged car, for which he received a credit of $4,562.05 on his 
notes, and that he also transferred to plaintiff the insurance policies covering the 
two stolen cars, for which he received a similar credit of $1,099.15, which left 
him indebted to plaintiff in the sum of $266.30, for which it prayed judgment 
against him. It alleged that, by reason of the issuance of said policies by the 
defendant insurance company, and by reason of said transfer of said policies to 
plaintiff, and by reason of said theft of said two cars as alleged, the insurance 
company became indebted to plaintiff in the sum of $2,198.30. It then alleged 
that the insurance company had failed and refused to recognize its liability by 
reason of said policies, and had refused to pay the loss sustained by reason of 
said theft, as aforesaid, for which it prayed judgment against the insurance company. 

On June 5, 1922, the insurance company answered by general demurrer, by 
several special exceptions, and by a special plea that by the provisions of the poli- 
cies of insurance, the theft, robbery, or pilferage by any person in assured’s house- 
hold or in his service, or for conversion, embezzlement, or secretion of said cars 
by mortgagor or vendee in possession under mortgage, conditional sale, or lease. 
was excluded, and not covered thereby. It also averred that plaintiff had failed 





Auto| Fidelity Phoenix Fire Ins. Co. v. Oldsmobile Sales Co. 301 


to file proof of loss, or to give notice of loss in the manner and within the 
time required in the policies. 

R. M. Powell made no appearance or answer. 

The case was tried before the court without a jury. The court overruled 
the general demurrer and all special exceptions urged by the defendant insurance 
company, and, upon hearing, rendered judgment in favor of the plaintiff against 
R. M. Powell for $266.30, and against the insurance company for $2,000, with 
interest thereon from November 1, 1920, and from so much of the judgment as 
was against it the insurance company has appealed. 

At the request for findings of fact, the court found, among other things, that 
two of the cars insured by the insurance company were stolen by persons to whom 
R. M. Powell had rented them; that shortly after the theft, and within a reasonable 
time thereafter, F. M. Bailey, the local agent of the insurance company, was notified 
of the theft, and that he, in behalf of the insurance company, immediately dis- 
claimed liability on the two policies covering the two stolen cars, and gave as his 
reason therefor that the policies did not cover “theft by bailee”; that on the Ist 
day of November, 1920, plaintiff filed this suit to recover upon notés which were 
executed, in part payment for said automobiles, against R. M. Powell, and against 
the insurance company for the face value of the two policies covering the two 
stolen cars; that later, after one of the stolen cars had been recovered, to wit, on 
the 16th day of May, 1922, plaintiff filed its second amended original petition, 
and sued the insurance company for $1,400, the face value of one of said policies, 
and for $793.30 as the loss or damage suffered to the returned car by reason of 
the theft thereof,; that, in its answer, the insurance company denied liability on 
the ground that neither the plaintiff nor R. M. Powell.had complied with the terms 
of the policies with reference to notice of loss, appointment of appraisers, etc., 
and upon the further ground that the policies did not cover the risk of theft 
by bailee; that the insurance company, through its local agent, was notified of the 
loss within a reasonable time after it occurred, and that such agent denied liability 
under the policies; that the market value of the car stolen and not recovered was 
$1,300, and that the damage to the recovered car was $700. 

Upon the facts so found, and other uncontroverted facts, the court filed his 
conclusions of law as follows: 

“(1) The court finds that the insurance policies involved in this suit did 
not exclude theft by a person renting the cars in the manner shown by the evi- 
dence in this case, and that the defense to this suit, set up by the insurance com- 
pany, is not maintainable. 

“(2) The court finds that the evidence in this cause shows that the denial 
of liability by the insurance company, acting by its local agent, upon being notified 
of the theft within a reasonable time after it took place, relieved the plaintiff 
of all further obligation with reference to notice, filing proof of claim, appraise- 
ment, etc. 


“(3) The court finds that the plaintiff was entitled to judgment against R. M. 
Powell for $266.30, being the balance of the notes due, and against the Fidelity 
Pheenix Fire Insurance Company for $1,300, being the value of the car stolen, and 
for $700 being the same to the car that was recovered.” 


Appellant insists that the court erred in overruling its general demurrer to the 
plaintiff’s petition, in that it is shown upon the face of the policies sued upon that 
loss by theft, or loss arising from theft of the two cars covered by the policies 
by a lessee of the assured, was excluded from loss insured against, and that it 


is alleged in the plaintiff’s petition that the two cars were stolen by lessees of the 
assured. 


The contention of appellant cannot be sustained. The policies sued upon are 
not set out in the petition. So far as shown by the petition, the policies contain 
no provision exempting the insurance company from liability in the event the 
cars insured were stolen by a lessee of the assured. 

[1] The petition alleged the issuance of the policies and specially alleges that 
they cover loss by theft by any person. The fact that it would be shown upon 
the trial of the cause that the policies, by their terms and provisions, excluded loss 
by theft by a lessee of the assured would not subject the petition to this general 
demurrer, though it be conceded that no recovery could be had on the policies 
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containing such provisions, it being alleged in the petition that the theft of the 
cars was by lessees of the assured. 

Appellant also insists that the court erred in overruling its special exceptions 
to the plaintiff’s petition, in that it is provided by the policies sued on that— 

“In the event of loss or damage, the assured shall forthwith give notice thereof, 
in writing, to this company, or the authorized agent who issued this policy, and 
shall protect the property from further loss or damage; and within 60 days there- 
after, unless such time is extended, in writing, by this company, shall render a 
statement to this company, signed and sworn to by said assured, stating the knowl- 
edge and belief of the assured as to the time and cause of the loss and damage. * * * 

“It is a condition of this policy that failure on the -part of the assured to 
render such sworn statement of loss to the company within 60 days of the date of 
loss (unless such time is extended, in writing, by the company) shall render such 
claim null and void. 

“Appraisal: In the event of disagreement as to the amount of loss or damage, 

the same must be determined by competent and disinterested appraisers before recov- 
ery can be had hereunder”; 
—and in that the policies also provide that the loss or damage shown shall be 
payable only in the event satisfactory proof of such loss or damage has been 
made and been received by the company, etc.;: and in that there are no allegations 
in the petition that such notice of loss and damage was given, and proof of loss 
made, as required. 

We do not think the court erred in overruling the exceptions. 

[2] As before stated, the policies are not set out in the petition, and it is 
not shown on the face of the petition that the policies sued on contained the 
provisions for notice, proof of loss, etc., and therefore the petition was not sub- 
ject to the exceptions addressed thereto, though it be also conceded that on trial 
it will be shown that the policies do contain such provisions. While such show- 
ing may defeat the plaintiff’s recovery, in the absence of allegations in the petition 
showing such provisions, the special exceptions are not available to appellant. 

We now come to a consideration of the contentions of appellant that the 
appellee is not entitled to recover, in that— 

“(1) The insurance policies sued upon do not cover theft of the cars by one 
in possession thereof, under a lease agreement; (2) that the terms and conditions 
of the policies as to written notice of loss, proof of loss, appraisal, and bringing 
of suit only after the expiration of a stated length of time, were not shown to 
have been complied with, and therefore no recovery could be had under the policies; 
(3) that the evidence was insufficient to show that the cars had been stolen, or to 
show the extent of the loss or damage.” 

We think the tirst of these contentions should be sustained. These parts of 
the insurance policies offered in evidence by appellee, pertinent to the issues in- 
volved, are as follows: 

“No, A25132. Automobile Policy. $1,400.00. 
“Marine Department. 
“Fidelity-Phoenix Fire Insurance Company of New York, 
“In consideration of the warranties and the premium hereinafter mentioned, does 
insure the assured named and described herein upon the body, machinery and equip- 
ment of the automobile described herein while within the limits of the United 
States, * * * while in building, on road, on railroad car, or other conveyance, 
ferry or inland steamer, or coastwise steamer between ports within said limits, for 
the term herein specified, and to an amount not exceeding the amount of insurance 
herein specified, against direct loss or damage caused while this policy is in force, 
by the perils specifically insured against. 
“Amount $1,400.00. Rate 2.05—1.00. Premium $42.70. 

“Name of assured, R. M. Powell. 

“Address of assured, Texas and Milam St., Houston, Texas. 

“The term of this policy begins at noon on the 23rd day of September, 1920, 
and ends at noon on the 23rd day of September, 1921, standard time. Amount of 
insurance fourteen hundred dollars ($1,400.00).” 

“Warranties. 
* * * x ok * * 


“(3) The facts, with respect to the purchase of the automobile described, 
are as follows: 
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“Purchased by the Assured: Mo., Sept. Year, 1920. New or Secondhand, New. 
Actual cost to assured, including equipment, $1,695.00. 
“The automobile described is fully paid for by the assured, and is not mort- 


gaged or otherwise encumbered, except as follows: Cash 480. 4 notes due monthly 
Oldsmobile Sales Co.” 


“Livery and Renting Automobile Endorsement. 

“In consideration of an additional premium of $14, permission is granted for 
the automobile described in the policy to which this endorsement is attached, to 
be rented or leased or used for carrying passengers for a compensation; and it 
is made a condition of this policy that the amount of insurance hereunder is reduced 
at the rate of two and one-half (2%) per cent. per month, and in event of loss 
or damage the liability under this policy is limited to an amount not exceeding 
the amount insured, less the reduction, at the rate of two and one-half (2%) 
per cent. per fhonth.” 

“Perils Insured Against Except as Hereinafter Provided). 
* * 

“(c) Theft, robbery, or pilferage, excepting by any person or persons in the 
assured’s household or in the assured’s service or employment, whether the theft, 
robbery or pilferage occur during the hours of such service or employment or 
not, and excepting also the wrongful conversion, embezzlement, or secretion by a 
mortgagor or vendee in possession under mortgage, conditional sale, or lease agree- 
ment, and excepting in any case other than in case of theft of the entire auto- 
mobile described herein, the theft, robbery or pilferage of tools and repair equipment.” 


“Exclusions. 
“1, It is a condition of this policy that this company shall not be liable for: * * * 
(c) Loss or damage to any property insured hereunder while the automobile 
described herein is frequently or habitually used as a public or livery conveyance 
for carrying passengers for compensation, and for one week after the termination 
of said use, or while being rented under contract, or leased. * * *” 
“Additional Conditions. 

“* * * This policy is made and accepted subject to the provisions, exclusions, 
conditions, and warranties set forth herein or endorsed hereon, together with such 
other provisions, exclusions, conditions and warranties as may be endorsed hereon 
and added hereto, and upon acceptance of this policy the assured agrees that its 
terms embody all agreements then existing between himself and the company, or 
any of its agents, relating to the insurance described herein, and no officer, agent, 
or other representative of this company shall have power to waive any of the 
terms of this policy unless such waiver be written upon or attached hereto, nor 
shall any privilege or permission affecting the insurance under this policy exist or 
be claimed by the assured unless so written or attached.” 

“Conditions. 

“Notice of proof of lass: In the event of loss or damage the assured shall 
forthwith give notice thereof in writing to this company, or the authorized agent 
who issued this policy, and shall protect the property from further loss or damage; 
and within 60 days thereafter, unless such time is extended in writing by this com- 
pany, shall render a statement to this company, signed and sworn to by said 
assured, stating the knowledge and belief of the assured as to the time and cause 
of the loss and damage. * * * 

“It is a condition of this policy that failure on the part of the assured to 
render such sworn statement of loss to the company within 60 days of the date of 
loss (unless such time is extended in writing by the company) shall render such 
claim null and void. 

“Appraisal: In the event of disagreement as to the amount of loss or damage 
the same must be determined by competent and disinterested appraisers before 
recovery can be had hereunder.” 

Here the policies provide that the sum for which the insurance company shall 
be liable shall be payable 60 days after the notice, ascertainment, estimate, and 
satisfactory proof of the loss required therein have been received by said company, 
and that any act of assured * * * in recovering, saving, and preserving the prop- 
erty insured, in case of loss or damage, shall be considered as done for the benefit 
of all concerned * * * and that all reasonable expenses so incurred shall constitute 
a claim under the policy, and that no suit or action on the policy for recovery 
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of any claim shall be sustained in any court of law or equity unless the assured 
shall have fully complied with all the foregoing requirements. 

These policies were issued by F. M. Bailey, agent of the insurance company. 

It is clearly apparent that the policies provide that the insurance company 
shall not be liable for loss or damage resulting from theft by a lessee of the 
assured; and it is also made to appear, by the allegations of the plaintiff’s petition 
and the undisputed evidence, that the two cars were stolen by lessees of the assured. 

Appellee, however, contends that by attaching to the policies the provision 
under the head of “Livery and Renting,” hereinbefore set out, for a consideration 
of $14, appellant agreed that if said cars were stolen by lessees of assured, the 
policies should cover the loss sustained by reason of such theft. 

We do not think the attached flyer or rider had the effect contended for by 
appellee. 

It seems to us that the rider was attached to the policy for®the purpose of 
modifying Section (c) under the head ‘Exclusions,’ hereinbefore set out, so as 
to allow the assured to use the automobile as a public conveyance for carrying 
passengers for compensation, and to rent the same under a contract or lease with- 
out forfeiting his right to a recovery under the policy for such damage to the 
automobile as he might suffer while it was being used for carrying passengers, 
or while used by a lessee, and that it has no reference to loss or damage by theft. 
It certainly does not, in express words, provide that Section (c) of the policy, 
under head of “Perils Insured Against,’ should be so modified as to make the 
policy cover loss or damage suffered by reason of the theft of the automobile by 
a lessee of the assured; nor can such modification, we think, be reasonably implied 
from the wording of such rider. If such was the intention of the parties to the 
contract, they were indeed unfortunate, in the use of words, to express such 
intention. 

Certainly, then, since the policy does not cover loss or damage suffered by 
reason of the theft of the automobile by a lessee of the assured, and since it is 
shown, both by the pleadings of the plaintiff and the undisputed evidence, that 
the insured automobiles were stolen by such lessees the plaintiff is not entitled 
to recovery. 

If, however, it be conceded that the policies did cover theft by a lessee of the 
assured, before appellee could recover under the policies introduced in evidence it 
must show not only that the loss of the automobiles or damages thereto by the 
theft were sustained, but it must go further and show that it or the assured gave 
the notice of loss and that one of them made proof of loss, etc., as required by 
the terms of the policies, or that appellant waived such notice, proof of loss, etc., 
but as we have held that the policies do not cover the loss and damage sued for, 
it is unnecessary for us to discuss in detail the evidence tending to show such 
waiver, which we think was sufficient to sustain the finding of the trial court that 
such waiver was made. Nor is it necessary to discuss the sufficiency of the 
evidence to sustain the finding of the court as to the loss or damage. 

Having reached the conclusion that the policies sued upon did not cover the 
loss and damage sued for, it becomes our duty to reverse the judgment and to 
here render judgment for the appellant, and it 1s so ordered. 

Reversed and rendered. 

On Motion for Rehearing. 

Counsel for appellees have filed a motion for rehearing in which they vigor- 
ously attack that part of our opinion in which we held that the policies sued on 
do not cover loss resulting from theft by those to whom the insured had rented 
the insured cars for a trip. They insist that the words “lease agreement,” used 
in clause “C” of the policies under the head of “Perils Insured Against,” should 
be interpreted in connection with the other words next preceding it, which provide 
that the insurer shall not be liable for loss resulting from the “wrongful conver- 
sion, embezzlement, or secretion by a mortgagor or vendee in possession under 
mortgage, conditional sale, or lease agreement,” and that when so interpreted it is 
made clear that it was intended by the scrivener who prepared the policies to 
exempt only loss resulting from theft by two classes of persons, to wit: First, 
a mortgagor or vendee in possession under a mortgage; and, second, one in pos- 
session under a conditional sale or lease agreement. 

[3] After a more careful study of clause “C” we have reached the conclu- 
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sion that we were in error in our holding above mentioned, and that appellees’ 
motion should be sustained. 

We had no trouble in determining what was intended by the use of the words 
mortgagor or vendee in possession under a mortgage, but our error was in holding 
that one who might hold under a contract of hire, for the purpose of making one 
trip, was one holding under a “lease agreement” as that term is used in the 
policies. We have not, however, reached the conclusion that it was the intention 
of the parties to use the two terms, “one in possession under conditional sale” and 
“one in possession under lease agreement” as synonymous terms, and to designate 
but one class of persons. 

It is well known that conditional sales or “lease agreements,’ which may mean 
the same thing, are frequently made, wherein the seller reserves title to the prop- 
erty sold until the purchase money is paid, and under which the purchaser is 
placed in possession of such property. In such case the purchaser is in possession 
under a conditional sale or lease agreement. Such was, we think, the “lease agree- 
ment” mentioned in the insurance policies under consideration. 

[4] In any event, it might be reasonably so concluded by the assured, and it 
is well settled in this state, that insurance policies shall be construed strictly against 
insurance companies, as the policies are prepared by them. When a policy of 
insurance is in its terms inconsistent, or ambiguous in its provisions, it must be 
construed most favorably for the assured. Article 4950, Vernon’s Sayles’ Civil 
Statutes 1914; Security Ins. Co. v. Sellers-Sammons Co. (Tex. Civ. App.), 235 
S. W. 617; Mo. St. Life Ins. Co. v. Hearne (Tex. Civ. App.), 226 S. W. 789; 
Brown v. Palatine Ins. Co., 89 Tex. 590, 35'S. W. 1060. 

In the case last cited it is said: 

“First, the language, being selected and used by the insurer to express the 
terms and conditions upon which it issued the policy, will be strictly construed 
against it, and liberally in favor of the insured. If the words admit of two con- 
structions, that one will be adopted most favorable to the insured. Wood on Fire 
Ins., § .60; Bills v. Ins. Co., 87 Tex. 551; Goddard v. Ins. Co., 67 Tex. 71; 
Ins. Co. v. Hazelwood, 75 Tex. 347. 

“Second, the language used must be construed according to the evident intent 
of the parties, to be derived from the words used, the subject-matter to which 
they relate, and the matters naturally or usually incident thereto. Wood on Fire 
Ins., §§ 182-187; Whitney v. Ins. Co., 72 N. Y. 117. 

“Third, forfeitures are not favored by the law, and, if the language used is 
fairly susceptible of an interpretation which will prevent a forfeiture, it will be 
so construed.” 

In Mo. St. Life Ins. Co. v. Hearne, it is held that the language of a policy of 
insurance, being the language of the insurance company, if susceptible of two 
interpretations, that must be adopted which will sustain the claim of the assured 
and give him the indemnity it was his object to secure. 

It seems to us that the principles announced are controlling in this case. We 
shall, therefore, not disturb the judgment of the trial court upon the issue discussed. 

As we have now held that loss and damage resulted from theft by those who had 
hired the automobile while in their possession, under contract of hire, it becomes 
necessary to discuss the other assignments of appellant, which we will now proceed 
to do. 

[5] We overrule appellant’s contention that, though the conversion of the 
automobiles by those to whom they were rented constitutes theft under our criminal 
law, such conversion does not constitute “theft” as that term is used in the policy. 

Article 4950, Revised Statutes, expressly provides that insurance policies issued 
in this state shall be interpreted according to the laws of Texas. Security Ins. Co. 
v. Sellers-Sammons Co. (Tex. Civ. App.), 235 S. W. 617. 

As stated in the original opinion, the policies sued upon provide that in the 
event of loss or damage the assured should forthwith give notice of such loss, in 
writing, to the insurer, or its authorized agent who issued the policies; that the 
assured should, within 60 days, render a sworn written statement to the insurer, 
stating the knowledge and belief of assured as to the time and cause of the loss; 
that the assured should render to the insurer proof of loss, etc. 

The trial court found that F. M. Bailey, the local agent of appellant Insurance 
Company, was notified of the theft of the insured cars, and that, in behalf of said 
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company, he immediately disclaimed liability, insisting that the policies did not 
cover the loss resulting from the theft shown, and that by reason of such denial of 
liability the insurer waived notice, proof of loss, etc., required by the policies. Appel- 
lant assigns such finding of the court as error, insisting that there was not sufficient 
evidence to support the finding that appellant had waived the giving of notice, 
proof of loss, etc., required by the policies. 

[6] We overrule the assignment. We think there was sufficient evidence to 
sustain the court in the finding complained of. 

F. M. Bailey, the local agent of appellant, who issued the policies sued on, 
testified that the only notification he had of the loss of the two stolen cars was 
on one day as he passed by Mr. Powell’s place of business that Mr. Powell said, 
“Bailey, you have bought yourself an automobile ;” that after Powell had explained 
the loss, he said to Powell, “You appreciate the fact that that is not covered?” 
and Powell answered, “Well I understand that;”’ that he told Powell that he 
(Powell) was in hard luck. He testified that he had explained to Powell at the 
time the policies were written that they did not cover theft by bailee. 

William Glover, secretary-treasurer of the appellees, testified that shortly 
after the cars were stolen he took the matter of adjustment of the loss up with 
F. M. Bailey, and that Bailey said, in a general way, that his company was not 
liable for the theft of the cars, as such theft was by a bailee; that when Bailey 
denied liability, he said the policies did not cover theft by bailee; that he told him 
that the theft was by bailee, that appellee had turned the cars over to a man, and 
he ran off with them, and that he tried to argue with Bailey that the Insurance 
a was liable, and Bailey told him that the policies did not cover theft by 

ilee. 

[7] That the requirements in the policies for notice of loss, proof of loss, 
etc., may be waived by a denial of liability on the part of the insurer is too well 
settled to require, at our hands, a discussion of the law relative thereto. Hartford 
Fire Ins. Co. v. Josey, 6 Tex. Civ. App. 290, 25 S. W. 685; Inc. Co. v. Jacobs, 56 
Tex. 366; Niagara Ins. Co. v. Lee, 73 Tex. 641, 11 S. W. 1024; Sun Mutual Ins. 
Co. v. Mattingly, 77 Tex. 162, 13 S. W. 1016; Ins. Co. v. Hilbrant (Tex. Civ. App.) 
73 S. W. 558. 

We now come to consider the further contention of appellant that the judgment 
be reversed for the reasons; First, that the condition of the recovered car before 
it was stolen was not shown, and because it was not shown that the damage to 
said car was not done after the same had been recovered; and, second, there was 
no evidence to support the finding of the court that the recovered car was damaged, 
as a result of the theft, in the sum of $700. 

[8] We overrule this last contention. While there are some inconsistent 
statements by some of the witnesses as to the damage to the recovered car, two 
witnesses testified that they saw the car just before it was rented to the party who 
stole it, and that it was practically new, and was worth at that time $1,300, and 
that they saw it when it was recovered after the theft, and it was then worth $350 
only. 

For the reasons pointed out, the judgment is affirmed. 

Affirmed. 
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SURETY 


BANK OF WATERPROOF y. FIDELITY & DEPOSIT CO. OF MARYLAND. 
(Circuit Court of Appeals, Fifth Circuit. February 20, 1924.) 
(No. 4134.) 
297 Federal Reporter, 217. 

PRINCIPAL AND SURETY—BANK’S ACCEPTANCE OF EMBEZZLING 
CASHIER’S PROPERTY HELD NOT SETTLEMENT, RELEASING 
SURETY; “SETTLEMENT.” 

A bank’s acceptance of its embezzling cashier’s property — notice to surety 
company, which had bound itself to indemnify the bank, under an agreement to 
sell, apply on indebtedness, and pay the balance, if any, to cashier, held not a “settle- 
ment,” within a provision of the bond releasing surety in case of settlement by 
the bank, since the bank did not release debtor or condone his offense, and surety 
was not deprived of any right which it would have against the cashier on paying 
the bond. 

(For other cases, see Principal and Surety, Dec. Dig. § 112.) 

In Error to the District Court of the United States for the Western District 
of Louisiana; George W. Jack, Judge. 

Action by the Bank of Waterproof against the Fidelity & Deposit Company 
of Maryland. Judgment for aereqnt, and plaintiff brings error. Reversed and 
remanded. 

Fred G. Hudson and Allan “Sholars, both of Monroe, La. (B. F. Young, of St. 
Joseph, La.; F. G. Hudson, Jr., of Monroe, La.; Dale, Young & Dale, of St. 
Joseph, La., and Hudson, Potts, Bernstein & Sholars, ‘of Monroe, La., on the 
brief), for plaintiff in error. 

P. M. Milner, of New Orleans, La., for defendant in error.. 

Before Walker and Bryan, Circuit Judge, and Grubb, District Judge. 

Wacker, Circuit Judge. This was an action by the plaintiff in error (herein 
called the bank) on a bond made to it by the defendant in error (herein called 
the bonding company), whereby the latter bound itself to reimburse the bank to 
the extent of the sum of $5,000 for such pecuniary loss of moneys, securities, or 
other personal property — by the bank by any dishonest act or acts com- 
mitted by its cashier, C. D. Brigham, in the performance of the duties of said 
position. It was alleged and proved that during the time covered by the bond 
Brigham embezzled a large amount of the moneys of the bank. By written stipu- 
lation a jury was waived. On learning of Brigham’s defalcation, the bank promptly 
gave notice to the bonding company, and a few days later brought suit against 
Brigham for $45,000, attaching all of his property. Thereafter, without notice to 
the bonding company, the bank accepted a transfer from Brigham of all the 
attached property under an agreement that the same should be sold, the proceeds 
applied to Brigham’s indebtedness to the bank, and, if there was any balance 
left after paying the debt to the bank, the same was to be paid to Brigham. 

The bonding company claimed that by so doing the bank made a settlement 
with Brigham, within the meaning of a provision of the bond that there shall be 
no liability on the part of the bonding company “if, without previous notice to and 
consent of the company thereto in writing, the employer shall * * * make any 
settlement with the employee for any loss thereunder.” The action of the court 
in sustaining that claim was duly excepted to. The transferred property brought, 
on the sale of it by the bank, greatly less than enough to pay Brigham’s indebted- 
ness to the bank. 

That property was not accepted as a payment or satisfaction of Brigham’s 
liability to the bank. The bank did not agree to release the debtor or condone 
his offense. There was no accord: or satisfaction. What was done did not have 
the effect of depriving the bonding company of any right it would have against 
Brigham upon paying the amount of the bond. We think that the quoted provi- 
sion had the effect of forbidding the bank, the creditor, without previous notice 
to and consent in writing of the bonding company, the surety or guarantor, to 
enter into a transaction with the debtor having the effect of an accord and satis- 
faction, involving a release or discharge of the debtor, with the result of impair- 
ing the right of the bonding company to proceed against the debtor and enforce 
the liability which he had incurred. 

We are not of opinion that the provision had the effect of forbidding the bank, 
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without notice to the bonding company, to accept a payment by the debtor on his 
debt; the transaction not having the effect of releasing or discharging the debtor, 
except to the extent that the proceeds of the sale of the transferred property 
might pay such debt. We think that the result of what was done was a mere 
payment on the debt, and that it was not a settlement within the meaning of the 
quoted provision, as it involved no release or discharge of the debtor's civil o 
criminal liability, and did not impair the right of the bonding company to enforce 
the debt so far as it remained unpaid. Remington v. Fidelity & Deposit Co., 27 
Wash. 429, 67 Pac. 989; Perpetual Building & L. Assn. v. United States F. & G. 
Co., 118 Iowa, 729, 92 N. W. 686; Prosser Power Co. v. United States F. & G. 
Co., 73 Wash. 304, 132 Pac. 48; Stearns on Suretyship (3d Ed.), 168; 21 
RC. LO 10. 

Because of the error in the above mentioned ruling, the judgment is reversed, 
and the cause is remanded for another trial. 

Reversed. 


JETNA CASUALTY & SURETY CO. v. NORTH STERLING IRR. DIST. 
(No. 10699.) 
(Supreme Court of Colorado. April 7, 1924.) 
225 Pacific Reporter, 261. 

7. PRINCIPAL AND SURETY—COST OF COMPLETING WORK EVI- 
DENCE OF DAMAGE SUSTAINED BY ABANDONMENT. 

Though contractor’s surety may not be bound to pay for completion of work 
and for repairs the exact amount which obligee in bond actually paid, such cost or 
price, when shown, is at least evidence of the damage sustained by abandonment 
of the contract. 

(For other cases, see Principal and Surety, Dec. Dig. § 160.) 

8 WATERS AND WATER COURSES—IRRIGATION DISTRICT HELD 
NOT REQUIRED TO RETAIN MONEY IN FUND TO PAY FOR WORK 
WHICH CONTRACTOR REFUSED TO DO. 

Clause in contract providing that contractor should not be required to do any 
work for which money to pay the same had not first been made available by proper 
levy and collection of taxes and set aside in a fund provided by the treasurer's 
office for that purpose did not require an irrigation district to have or retain in 
any fund money to pay for work which contractor refused to do and which aban 
donment of the contract made it impossible for him to do, especially since the 
amount to be retained could not be ascertained until the work was done. 

(For other cases, see Waters and Water Courses, Dec. Dig. § 228%.) 

9. WATERS AND WATER COURSES—VOLUNTARY ACTION OF CON- 
TRACTOR IN DOING WORK FOR IRRIGATION DISTRICT BEFORE 
Seats SET ASIDE FOR PAYMENT NO DEFENSE IN ACTION ON 

OND. 

If contractor saw fit to begin work for irrigation district before separate fund 
was created and set aside to pay for work and thereafter abandoned the contract 
before it was completed, contractor’s surety in an action on the bond cannot defend 
on the ground that separate fund was not set aside as required by the contract, 
the principal being the sole wrongdoer. 

(For other cases, see Waters and Water Courses, Dec. Dig. § 228%.) 

10. CONTRACTS—PARTY HAVING RIGHT TO RESCIND OR REFUSE 
TO PERFORM MUST EXERCISE HIS RIGHT AS SOON AS HE HAS 
KNOWLEDGE OF DEFAULT. 

Where a party to a contract has the right to rescind or not to perform until 
the other party has done a certain thing, he must exercise his right as soon as 
he has knowledge or might have acquired knowledge of the alleged default. 

(For other cases, see Contracts, Dec. Dig. § 270[1].) 

11. WATERS AND WATER COURSES—SURETY OF IRRIGATION DIS- 
TRICT’S CONTRACTOR HELD NOT RELEASED FOR VIOLATION OF 
CLAUSE REQUIRING RETENTION OF 10 PER CENT. 

Where irrigation district retained 10 per cent. of amount due contractor until 
after contractor abandoned the work and thereafter applied such fund in payment 
for material and labor, surety in an action on bond cannot contend that it was 
released from liability where the jury was required to and did deduct from amount 
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of damages inflicted the amount of fund retained, even though the application of 
such fund to payment of debts was a technical violation of contract. 

(For other cases, see Waters and Water Courses, Dec. Dig. § 228%.) 

Department 3. 

Error to District Court, Logan County; L. C. Stephenson, Judge. 

Action by the North Sterling Irrigation District against the A*tna Casualty 
& Surety Company and another. Judgment for plaintiff, and named defendant 
brings error. Affirmed. ; 

Smith & Brock, Elmer L. Brock, and John P. Akolt, all of Denver, and 
Arlington Taylor, of Ft. Morgan, for plaintiff in error. . 

T. E. Munson, of Sterling, for defendant in error. 

CAMPBELL, J. The North Sterling Irrigation District, plaintiff below, is a 
quasi municipal corporation which was organized by owners of arid lands in Logan 
County. Their purpose was by such instrumentality to acquire a supply of water 
for the irrigation of 83,000 acres of land within the proposed district. This cor- 
poraton, under the statutes of this state possessing such power, duly acquired the 
right to divert from a natural stream for storage purposes a sufficient quantity of 
water. Its system or works consist of a reservoir with a storage capacity of 83,000 
acre-feet with which to irrigate the included acreage; an intake ditch leading from 
the natural stream to the reservoir, about 60 miles long; and an outlet ditch of 
approximately the same length from the reservoir running through and across the 
lands to be irrigated. Part of the intake ditch leading from the natural stream, 
and for a distance of about 25 miles, meanders around the side of sandhills. On 
account of the nature of the soil through which the ditch was originally constructed, 
it was subject to breaks, causing loss of water and damage to adjacent lands. To 
avoid these breaks and the resultant damages, the district decided to lower the ditch 
and build it deeper into solid earth and not to rely, as it theretofore had done, 
upon dams to control the ditch water. There were senior appropriators of all 
the available flow of the natural stream who needed it for immediate use for 
domestic and irrigating purposes during the irrigation season, from about June 1 
to November 1 of each calendar year. A state statute does not, allow water to 
be diverted for storage in reservoirs during such period of time; hence, the 
storage system of the plaintiff could be operated only during the non-irrigating sea- 
son, from November 1 of each year until June 1 of the next succeeding year, by 
reason of which the work of rebuilding plaintiff’s ditch must be done, if at all, 
during that irrigating season. Section 1682, C. L. 1921. ‘In making its contract 
with the co-partnership firm of Quigley & Bonner, one of the defendants in this 
action, there was, for the reasons indicated, inserted a provision that the work of 
construction should begin not later than June 1, 1919, and the entire 25 miles finished 
and completed not later than October 31 of the same year. The contract contained 
the usual provisions as to the manner of doing the work, with detailed plans 
and specifications which became a part of the contract by appropriate reference. 
lhe contractors kegan work about the time specified and continued until the expira- 
tion of the time Emit on October 31 and had completed only about one-third of 
the required work, approximately 9 out of the 25 miles. As it was apparent to 
them that they could not comply with the terms of the contract, these contractors, 
of their own volition, refused to go on with it and abandoned the contract. They 
were paid in full for all the work they had done. It was necessary at this time for 
the district, in order to store water in its reservoir for the next irrigating season, 
to begin at once thereafter to run water through the ditch, and further excavation 
of the ditch during the season necessarily ceased and must be postponed and after- 
wards completed by the district. The district, therefore, turned water into the 
ditch for storage purposes, and a break occurred therein as the result of alleged 
defective work by the contractors, and because of their default in not completing 
the work the water escaped and caused injury to the plaintiff. This action is by 
the irrigating district against the contractors and the surety company to recover 
the damages thus occasioned. There was a trial in the District Court before a 
ury, and the verdict was in favor of the plaintiff and the judgment rendered 
‘hereon is before us for review at the instance of the surety company, the con- 
tractors not appearing in this court. 


Plaintiff's grievance is set out in three causes of action. The first is to recover 
the difference between the contract price for excavating the ditch and the actual 
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cost of completing it; the second is to recover three separate items of damage: 
The first item is for money which the plaintiff was compelled to pay to the Union 
Pacific Railroad Company for the repair of its track which was washed out by 
the escaping water; the second for the repair of the ditch itself; the third for 
extra compensation paid to additional ditch riders which the plaintiff was obliged 
to employ to guard against further breaks and which would have been unnecessary 
had it not been for the alleged default of the contractors. In the light of the fore- 
going facts the assignments of error are to be considered. ; 

{1, 2] At considerable length in their briefs counsel for the surety company 
discuss various questions whose proper solution was solely for the jury. In various 
answers and affirmative defenses and under appropriate assignments are discussed 
the alleged failure of the district to supply and furnish the contractors with quan- 
tities, a technical term including estimates of the yardage to be excavated; the 
places where excavation was to take place; the disposition of waste; that the con 
tractors and the owner, without the knowledge or consent of the surety, had settled 
and adjusted all the differences between them, including the matters involved in 
this action; that various material changes and alterations were likewise made by the 
contractors and owner in the terms of the contract without the surety’s consent; 
that the cause of the breaking of the banks of the ditch was not because of defects 
in the work of the contractors as claimed, but was due to the negligence of the 
district in turning into its ditch water which at the time carried large quantities 
of ice, and by attempting to divert into the ditch a greater quanity of water than 
it was calculated safely to carry. As to these and other alleged similar errors, it 
is sufficient to say that we have examined with care the record and the briefs of 
counsel, and are satisfied that no prejudicial error as to any of them was committed 
either by the court or the jury. One further observation we indulge is as to the 
assignments of error to instructions given and to instructions refused. These we 
cannot consider, if for no other reason, because the abstract of the record does not 
contain all of the instructions which the court gave to the jury. The abstract 
on its face shows that only a part of, but not all, of the instructions delivered 
to the jury are therein included. Some of these omitted from the printed abstract 
may have cured the alleged defects now complained of and might have been suffi- 
ciently broad and comprehensive properly to present to the jury the issues of fact 
and the law of the case. Bailey v. Harmon (Colo. Sup.) 222 Pac. 393. This court 
restricts its investigation to the printed abstract of the record in determining such 
assignments. It is for the plaintiff in error to include in the abstract sufficient to 
disclose error. It is not for the court to search the transcript itself to discover 
error. The only propositions which merit consideration are those presented at 
the oral argument by learned counsel for the surety company, and these we now 
consider, being entirely satisfied that, if there is no merit in them, the judgment 
was right and should be affirmed. 

[3, 4] 1. The complaint alleges the execution of the contract and its breach 
by the contractors to the injury of the district. One item of damage claimed was 
for the difference between the amount the district would have been obliged to pay 
had the contractors completed the entire work, and the price that must be paid if the 
work was done by the district or by some other contractor employed by the district. 
There is a clause in this contract which provides that no suit on the bond for any 
default whatever shall be brought after twelve months from the date on which the 
final payment under the building contract falls due. It was necessary, therefore, 
that this suit should be brought, if at all, within the time alleged. For reasons 
elsewhere herein stated it was impossible within that time to know the exact cost 
to the district of having the work, unfinished by the contractors, actually completed 
by the district. So, in the complaint it is in effect alleged not that this excess 
amount “did cost,” or “has cost,” but “will cost,” a specific sum. At the trial, how- 
ever, the work had been actually done and the exact amount was known. The 
complaint sufficiently advised and warned the defendants of the elements of damage, 
and they must have known also, for the reasons stated, that this particular element 
could not be definitely known until the work not done by the contractors had been 
completed by the district or by some other contractor. For this alleged indefinite- 
ness and for the uncertain or wrong measure of damage relied upon, the defendant 
moved to strike such allegations from the complaint. The motion was denied. 
Afterwards a demurrer upon the same ground was interposed and overruled, 
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and the defendant surety company answered. First, as to the motion, we say 
that the subsequent filing of the demurrer and answer, after the motion had 
been overruled, waives error, if any, to the ruling of the court denying the motion. 
Sweet et al. v. Barnard, 66 Colo. 526, 182 Pac. 22. As to the demurrer, we 
say that, in the nature of things, we think any indefiniteness about the amount 
of this excess cost as an element of damage is justifiable under the facts above 
stated. In any event the demurrer was properly overruled because under the 
general allegations of the complaint the plaintiff was entitled to general damages 
or such as proximately resulted from the alleged breach of the contract. Tucker, 
Sheriff, etc., v. Parks, 7 Colo. 62, : Pac. 427; City of Pueblo v. Griffin, 10 Colo. 
366, 15 Pac. 616; School Dist., etc., v. Ross, 4 Colo. App. 493, 496, 36 Pac. 560. 

[5] The real objection argued yet these assignments concerning the motion 
and the demurrer is to the alleged improper measure of damage thereby indicated. 
The defendant itself relies upon, and has cited authority to, the proposition that, 
where a contractor fails to perform a contract to do certain work, the measure of 
damage is the cost to the owner of having it done by another, less the contract 
price if that has not been paid. As we understand the record, that is the rule 
invoked by the plaintiff and the one which the court applied in its instructions to 
the jury. The real objection made to the pleadings does not raise the point in 
question for if the contract, as it does, alleges that it has been breached to the 
damage of the plaintiff, a cause of action is alleged even though the measure 
uf damage relied upon is not the one that governs. It is presumed tnat the 
court, at the appropriate time, will properly instruct as to the measure of damage 
and there is nothing in this record to show that the court did not do so. 

[6, 7] In so far as concerns the point made by the defendant that the damages 
claimed are speculative and remote and not the proximate result of the breach, 
we think there is no merit in the contention. It would seem that the washing 
away of the railroad track by the waters that escaped from the ditch was a 
result that was not only to be anticipated or apprehended in case the ditch broke 
and the waters escaped, but it was, if not inevitable, certainly the reasonable and 
ordinary result thereof. Some of tha elementg of damage claimed by the 
plaintiff were disallowed, but the amounts which the district was obliged to pay 
to the railroad company for the repair of its track, and of its own ditch, and 
compensation for ditch riders, were not speculative or remote, but the natural 
aud ordinary damages to be apprehended in such case. It may be that the surety 
company is not bound to pay for the completion of the work and for the repairs 
the exact amount which the district actually paid. This cost or price, however, 
was shown and it is at least evidence of the damage sustained. If the surety 
company or the contractors were able to show that the cost of the work was 
excessive or might have been done for less, it was their privilege to do so, and 
it seems they offered no evidence as to this branch of the case. 

[8-10] 2. In the building contract is this paragraph: 

“It is further agreed between the parties hereto that the party of the second 
part [the contractors] shall not be required to do any work for which the money 
to pay the same has not first been made available by proper levy and collection 
of taxes and in the hands of the treasurer of the said district and set aside in 
a fund provided by the treasurer’s office for this purpose.” 

It will be observed that there is no inhibition in this clause which prohibits 
the contractors from beginning this work, if they see fit, before such levy and 
collection are made and the separate fund set aside. It merely says that the 
contractors shall not be required to do any work before these specified things 
have been done. In its first affirmative defense based upon this clause of the 
contract, the surety company does not say that it was not complied with up to 
the time that the contractors abandoned work. The allegation with respect 
thereto is that for the unfinished part of the work to be done, not theretofore 
done, under the contract, money to pay for the same was not made available, 
because, although the levy and collection had been made, the money had not 
been set aside in a separate fund. First, we say that this provision does not 
apply at all to the uncompleted part of the work. There was no necessity to 
have or retain in any fund money to pay for work which the contractors refused 
to do and which their abandonment of the contract made it impossible for 
them to do. Indeed, the amount to be retained could be ascertained only if the 
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work was done; if no work was done, no estimate could be made and nothing 
could be retained. The record shows that a levy was made that produced a 
larger sum than was required to pay for the entire work under the contract 
had it been entirely completed by the contractors, although it was not put into 
a separate fund. The surety company assumes that this claim was in whole 
or in part for its benefit. We fail to perceive any intimation or indication in 
the contract that such was the intention or its purpose, or that its nonobservance 
did or could work any injury to the surety. But if it was in part for the 
surety’s benefit, and for our present purpose we so assume, under the facts of this 
case it constituted no defense to this action and does not discharge the surety. 
No complaint of the alleged failure, or literally to comply with this clause, 
was made until about the time the contractors abandoned the work and when 
they were convinced that they would not be able to complete the contract. 

We have already said that the clause ceased to apply as to the uncompleted 
work, but, if it were otherwise, the record is clear that the district did not 
ask or require the contractors to begin work before the levy was made, or 
insist that they should do so before a separate fund was created. If the 
contractors saw fit, as they did, before the separate fund was created and set 
aside, it was their privilege to begin work. If the surety was .injured by the 
voluntary action of the contractors, its principal, in beginning work before the 
condition precedent was complied with, the injury was caused by the act of its 
own principal for whose performance of the contract it gave the guaranty. 
The owner of the ditch did not contribute to the wrong. The surety must look 
to its principal, the sole wrongdoer. No deception was practiced upon the 
contractors nor is there any satisfactory evidence that they were unaware of 
the alleged failure of the district to create the fund. The contract provided 
that monthly payments were to be made upon the estimate of the amount due 
for the current month, the full amount of which was to be paid, less 10 
per cent. hereinafter referred to, which was to be retained by the district 
until the work was completed. The contractors were paid all they were entitled 
to when they abandoned the work and do not claim any balance due them. 

Assuming that this clause with reference to a levy and a separate fund, 
constitutes a condition precedent to the taking effect of the contract, it certainly 
could be waived by the contractors by beginning work either without insisting 
upon performance or without stopping to inquire whether the condition had 
been complied with. They knew, or had the means of knowledge within their 
reach of informing themselves about this. Even though the contract of the 
surety is strictissimi juris, there was no violation of the terms of the contract 
in this particular of which it may now complain, even if the clause in ques- 
tion was, in part or in whole, for its benefit. 5 Page on Contracts, § 3038. 
This principle is similar to the established rule that where a party to a contract 
has the right to rescind or not to perform until the other party has done a 
certain thing, he must exercise his right as soon as he has knowledge, or might 
have acquired knowledge, of the alleged default. This is its application here: 
If the contractors might not be obliged to begin work until this condition was 
complied with, they knew or might have known before they began work that 
the other party had not complied with it. A party may not “play fast and loose” 
at the same time and await results and then make his election. If the surety 
was injured, it must look to the party that inflicted the injury. Halm vy. Wright, 
63 Cofo. 419, 168 Pac. 36; Railway Co. v. McCarthy, 96 U. S. 258, 24 L. Ed. 693. 

[11] 3. The point apparently upon which chief reliance for -reversal is based 
is that the district failed to retain 10 per cent. of the amount due the contractors 
until the completion of the contract. A clause in the contract requires the 
district to retain this percentage. In United States Fidelity & G. Co. v. Citizen’s 
Bldg. & Imp. Co., 62 Colo. 440, 163 Pac. 281, this court, as to a similar clause 
in the contract before it, said that it was for the benefit of the surety as. well as 
for the owner, for such provisions “create a sum in the hands of the owner 
for the surety’s protection, and at the same time act as an incentive to the con- 
tractor to complete the building.” The court there held that for a violation of 
the stipulation by the owner the surety was discharged. If the facts of this 
case were the same as in that, we would follow the rule there laid down; but the 
facts are essentially different here, and there is also u provision of this contract that 
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seems not to have been in the contract there, or, at least, not referred to. The 
facts are that the 10 per cent. was retained by the district until after the con- 
tractors had abandoned the work and had been paid the full amount due them. 
It seems that some part of this 10 per cent. was thereafter applied by the district 
to the payment of labor and material bills that went into the construction of the 
ditch, which payment the district claimed it had the right to apply under the 
following provision of the surety bond: 

“The condition of this obligation is such that if the principal shall faithfully 
perform the contract on its part to be performed, according to plans and specifica- 
tions, and hold the obligee harmless from any damages resulting from the acts 
of the principal, either carelessly, negligently or otherwise, and pay all bills 
for labor, material, and other bills which might in any manner “become a lien 
against the property of the obligee were the same unpaid, then this obligation shall 
be null and void; otherwise it shall remain in full force and effect.” 

This contract contemplated that one object of the retained 10 per cent. was 
to enable the surety to pay bills of this character which it was the primary duty 
of the contractors to pay and the secondary duty of the surety to pay if the con- 
tractors defaulted. This contract itself would seem to justify the district in so 
applying the retained percentage. Counsel for the surety company say this 
is not so, because the bills in question which the percentage retained was applicable 
to were only such bills as might constitute a lien against the property of the 
district, the obligee in the bond. If it were necessary to a decision of the point 
presented, the language employed might be held to mean that the surety company 
bound itself to pay absolutely all bills for labor and material, and, in addition, 
further bills, that 1s, bills that were not for labor and material but which might 
in any manner constitute a mechanic’s lien. In other words, two kinds or 
classes of bills are contemplated: One for labor and material; the other, such 
as might become a lien. If that construction is permissible, the surety should 
not be heard to say that the entire clause in question is meaningless because 
no bills of any kind against an irrigation district could become liens against its 
property. Unquestionably such is the law as to liens, but the surety company 
would not be in a position to claim that the clause in question is meaningless 
merely because there can be no mechanic’s lien against an irrigation district if 
such construction was adopted by us. 

But if not so, aside from this, and that is as far as we need to go, and 
even if the clause has no meaning and the owner has no right to apply any 
part of the percentage to the payment of labor and material bills, the surety 
may not complain. The court instructed the jury to deduct, and it did deduct, all 
of this retained 10 per cent. of the monthly estimates from the amount of the 
damage which the jury found the district had sustained by reason of the wrongful 
acts of the contractors. Even applying the strict rule in favor of the surety, 
there has been no violation of this provision of the contract requiring the owner 
to retain a certain amount of the estimates. If the amount of this damage was 
as found by the jury, the surety company agreed to compensate the owner therefor. 
In deducting the retained percentage, which was the full amount which the 
district was required to hold back from the entire work actually done by the 
contractors, and which the jury did deduct from the amount of the damages 
inflicted, the surety company got the benefit of the entire retained percentage 
just as much as if the contractors had delivered to it in money the amount thereof. 
lt is true that there are decisions which hold that a contract of this nature, 
if violated, relieves the surety, although it has sustained no damage. If we are 
right in the foregoing discussion, the surety company in reality has not only 
sustained no damage, but the cause in question, rightly considered under the 
facts, has not been violated. But, if it had, we think the decision in Guaranty 
Co. v. Pressed Brick Co., 191 U. S. 416, at page 426, 24 Sup. Ct. 142, 144, 48 
L. Ed. 242, is applicable. The court there said that the rule of strictissimi juris 

a stringent one, and is liable at times to work a practical injustice,” and 
“ought not to be extended to contracts not within the reason of the rule.” In 
that case there was an extension of credit contrary to the terms of a surety bond, 
with no evidence of loss thereby occasioned, and it was held not sufficient to 
discharge the surety. 


The principle of that decision is based in part upon the fact that the surety 
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company was, as it is here, a surety for hire and not merely an accommodation 
surety with no compensation. Here the 10 per cent. was retained until the 
entire work which the contractors actually did in excavating the ditch was 
completed. They then abandoned it. They had not paid some labor and material 
bills. The district applied some of the retained percentage in its hands to their 
payment. The surety company would have been obliged to pay these bills by 
the terms of its contract had not the district itself applied thereto the retained 
percentage. But the trial court denied this right to the district thus to apply the 
retained percentage, and of this ruling the surety company does not complain for 
the ruling was in its favor. Moreover, the court directed the jury, and the jury 
obeyed the instruction, to deduct from’ damages which the district sustained 
the retained percentage. The surety company, therefore, got the benefit of the 
retained amount, even if technically there was a violation of this clause because 
the district at first paid out a part of the retained percentage and such payment 
was a violation of its duty to retain the entire amount for the benefit of the surety. 
The result of the direction of the trial court gave to the surety all that it could 
claim under this clause, even if the strict rule of strictissimi juris is applied in 
all its severity. 

The principle referred to by Mr. Justice Brown in the foregoing case is that 
when the reason for a rule ceases, the rule itself should not be enforced. Stipu- 
lations in a building contract for the retaining of a percentage redound to the 
benefit of the surety in two particulars as already stated: They provide a fund 
in the hands of the owners for the surety’s protection, and act as an incentive to 
the contractor to complete the building. These are the reasons for the rule. Both 
purposes or objects have been fully accomplished here. The owner retained the 
full percentage until the contractors abandoned their contract. The percentage 
thus retained furnished the incentive to the contractors, even though its potency 
did not secure full performance. So also the application of the retained percentage 
to the surety’s adjudged liability for the principal’s damage to the owner redounded 
to the benefit of the surety. 

The reasons for holding a surety discharged by failure to retain the per- 
centage having ceased to exist, the rule itself should not be applied. 

Considering the record in its most favorable light to the defendant surety, 
it has no grievance. There being no substantial or prejudicial error, the judgment 
is affirmed. 

Affirmed. 

Teller, C. J., and Sheafor, J., concur. 


AKTIESELSKAB DAMPSKIB SVERRE v. ROYAL INDEMNITY, CO. 
(Supreme Court, Special Term, New York County. May 17, 1924.) 
204 New York Supplement, 675. 

PRINCIPAL AND SURETY—UNDER PROVISION OF BOND, PRINCIPAL 
MUST BE MADE PARTY BEFORE EXPIRATION OF TIME LIMITED 
FOR BRINGING ACTION, 

Under a provision of surety bond, providing that no action shall be brought 
thereon after a stated date, and that principal shall be made a party to such an 
action, held that it was a prerequisite to commencing action that principal should 
be made a party with surety before expiration of time limited. 

(For other cases, see Principal and Surety, Dec. Dig. § 149.) 

Action by the Aktieselskab Dampskib Sverre against the Royal Indemnity 
Company. On plaintiff's motion for leave to amend complaint and issue supple- 
mental summons bringing in another party as co-defendant. Motion denied. On 
defendant’s motion for judgment on the pleadings. Motion granted. 

Haight, Smith, Griffin & Deming, of New York City (Edgar R. Kraetzer, 
of New York City, of counsel), for plaintiff. 

Finkler & McEntire, of New York City (Reuben Greenbaum, of New York 
City, of counsel), for defendant. 

Levy, J. Two motions. Plaintiff moves for leave to amend the complaint and 
issue a supplemental summons bringing in another party as co-defendant, which 
is denied. Defendant moves for judgment on the pleadings, which must be granted. 
The action is based upon two bonds embodying the following clause: 

“No claim, suit or action by reason of any default of the principal shall be 
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brought against the surety after the 25th day of September, 1922; that service of 
writ or process commencing any such suit or action shall be made on or before 
such date; that the principal shall be made a party to any such suit or action, 
and be served with process commencing the same if the principal can with rea- 
sonable diligence be found; that no judgment shall be rendered against the surety 
in excess of the penalty of this instrument.” 

Thereafter the time to commence suit was extended by agreement to the 25th 
day of January, 1923, in language almost identical with that set forth in the clause 
just quoted. Prior to January 25, 1923, action was begun against the Royal Indem- 
nity Company, the defendant surety company herein. The Eagle Steamship Com- 
pany was not made a party and no action was commenced against it prior to the 
expiration of the time limit; nor does it appear that it was inaccessible, or that 
with reasonable diligence it could not be found. Defendant urges that the joining 
of the Eagle Steamship Company as party defendant before the 25th day of Janu- 
ary, 1923, was a condition precedent to commencing action and predicating liability. 
Plaintiff argues, however, that the action having been commenced against the 
defendant within the time agreed upon, the joining of the Eagle Steamship Com- 
pany, the principal, was merely a perfunctory act, which could be effectuated subse- 
quent to the running of the time limit. 

With this view I am unable to agree. Reading the clause as a whole, as it 
must be read, and in the light of ordinary and logical interpretation, it becomes 
apparent that, as a prerequisite to commencing action, the Eagle Steamship Com- 
pany had to be made a party with defendant before expiration of the time limit. 
The clause very clearly states that no action shall be brought, unless same is begun 
prior to a date certain, and further that the principal, the Eagle Steamship Com- 
pany, shall be made a party to such action. What action was contemplated? Un- 
doubtedly the action which had to be brought before the 25th day of January, 
1923. And to that action the Eagle Steamship Company was a necessary party. 
It follows, therefore, that no action can be said to have been commenced within 
the meaning of the clause when the Eagle Steamship Company was not made a 
party prior to January 25, 1923. This unquestionably was the intention of the 
defendant and it is evident that the plaintiff so understood the agreement. To adopt 
any other construction would do violence to the intention of the parties clearly 
expressed at the time the instrument was drawn, and again when the time to 
commence action was extended. The plaintiff becomes the victim of its own negli- 
gence and cannot at this late date rightly seek the aid of the court. Courts 
must not protect negligent, though suffering parties, at the expense of reason and 
logic and proper juridical interpretation. 

The hardship was of plaintiff's own making, and, having failed to comply with 
those conditions precedent, it is out of court. Orders signed. 


COMMERCIAL WATERWAY DIST. NO. 2 OF KING COUNTY 
v. NICHOLS er at. (No. 18406.) 
(Supreme Court of Washington. May 9, 1924.) 
225 Pacific Reporter, 652. 

PRINCIPAL AND SURETY—RELATIVE TO EXONERATION OF 
SURETY FOR WANT OF NOTICE OF DEFAULT OF PRINCIPAL 
HELD THAT PAYMENTS REQUIRED BY SUPPLEMENTAL CON- 
TRACT WERE TO BE MADE MONTHLY. 

Relative to exoneration, for want of notice, of surety on bond of con- 
tractor for removal, for ten years, of sand from channel of waterway district 
obligee, conditioned for liability that obligee give surety immediate notice of fail- 
ure of principal to make any payment required by the contract on the date 
required by it, held, under terms of original and supplemental contracts, especially 
in view of small amount of bond, and large amount of payments to be made 
by contractor, that payment by him of five cents per cubic yard for sand removed, 
required by supplemental contract, was, like payment of half of net profits of 
sale of sand, required by original contract to be made monthly, and was not to 
become due merely at termination of contract. 

(For other cases, see Principal and Surety, Dec. Dig. § 123[1].) 

Department 2. 

Appeal from Superior Court, King County; Smith, Judge. 
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Action by the Commercial Waterway District No. 2 of King County agains: 
Ralph D. Nichols and another. From judgment of dismissal as to defendai: 
New Amsterdam Casualty Company, plaintiff appeals. Affirmed. 

Edward Judd, of Seattle, for appellant. 

Tom Alderson, of Seattle, for respondents. 

MitcHe.t, J. A general demurrer on behalf of the surety company to tlx 
amended complaint in this action was sustained. By agreement the case was 
dismissed as to the defendant Ralph D. Nichols. The plaintiff elected to stand 
on its amended complaint, and has appealed from the judgment dismissing the 
action as to the surety company. 

In effect the amended complaint alleges that on June 18, 1919, the Commer- 
cial Waterway District No. 2, as party of the first part, entered into a ten-yeai 
contract with Ralph D. Nichols, as party of the second part, allowing him to 
remove sand and gravel from the channel of the waterway owned and controlled 
by the waterway district as far up the channel or stream as Logan Street bridge, 
over Cedar River, in the City of Renton. By the terms of the contract, “party oi 
the second part is to pay party of the first part monthly one-half of the net profits” 
from the sale of sand and gravel, guaranteed to “net party of the first part at least 
six hundred dollars ($600) per year.” The contract further provided: 

“Party of the second part shall make monthly reports on or before the 15th 
day of each and every month, during the term of the contract, to party of the 
first part showing the entire amount of material removed from the waterway, wher: 
stored, and the entire amount sold, together with check, etc.” 

The contract further provided that the second party shall give a surety bond 
in the sum of $2,000 for the faithful performance of his agreement to the first 
party. 

It is alleged that in March, 1920, the waterway district and Nichols entered 
into an additional or supplemental contract, making some changes in the original 
contract, and extending the area to be dredged, as follows: 

“That the following shall be attached to and become a part of the contract 
between said parties made the 18th day of June, 1919, to wit: The east boundary 
of the said waterway bed from which said Ralph D. Nichols has the right to 
take sand and gravel under said contract is extended from Logan Street to Mill 
Street—And in consideration of such extension in addition to the other agreements, 
on his part, to be performed, said Ralph D. Nichols guarantees to said waterway 
district five cents per cubic yard for each and every cubic yard of sand and gravel 
removed, under said contracts and agreements. A semi-monthly (twice ecah month) 
receipted payroll to be furnished the waterway commissioner by Ralph D. Nichols. 
All other of the provisions of original contract te apply to the whole thereof 
from Lake Washington to Mill Street bridge. Witness our hands and seals this 
15th day of March, 1920.” 

The amended complaint alleges that the bond was given and that by its terms 
it was intended to and did cover both the original and supplemental contracts 
between the waterway district and Nichols. The bond is the one in suit, and 
it is set out in full as a part of the pleading. It refers to the original contract 
and also the later one extending the area of operations, in consideration of which 
extension it recites that Nichols guarantees the waterway district five cents per 
cubic yard for sand and gravel removed and that a semi-monthly receipted payroll 
of all employees shall te furnished to the waterway commissioners by Ralph D. 
Nichols. It provides that the principal shall faithfully perform all the provisions 
of his contracts and agreements, and, in effect, that the obligation is limited by 
express conditions therein enumerated, the performance of each of which shall be 
a condition precedent to any right of claim or recovery under the bond, one of 
which conditions is that the obligee shall give the surety company immediate 
written notice of any failure of the pr'ncipal to make any payment or perform any 
act required by the contract on the date required by it. Or,-as tersely stated 
by the appellant in its brief, “the essential portion of the limitation is that ‘fail- 
lure of the principal to make any payment or perform any act as required by the 
contracts herein referred to on the date said payment became due or such act should 
be performed,’ shall, if notice is not given, exonerate the surety.” 

The pleading further alleges that on February 1, 1923, the surety company 
gave the waterway district written notice of election to terminate its liability 
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under the bond for any and all defaults covered by the bond occurring after 
thirty days from that date, as it had reserved the right to do by the express terms 
of, the bond; and it is further alleged that between the making of the dredging 
contracts and February 1, 1923, the date of the notice from the surety company, 
Nichols removed from the channel 90,000 cubic yards of sand and gravel, which, 
under the terms of the contract at five cents per cubic yard, amounted to $4,500 
that became due and owing to the waterway district, none of which had been 
paid, and. for which judgment was demanded against the principal and the surety 
on the bond. 

This action was commenced on November 10, 1923, more than eight months 

iter both the removal of the sand and gravel and the notice given by the surety 
company terminating its liability, and there is no allegation in the amended com- 
plaint of lack of knowledge on the part of the waterway district of the defaults 
of Nichols in the making of payments at the time those defaults occurred, nor any 
allegation of giving any written notice to the surety company of the defaults and 
omissions of the principal to make payments as required by the contracts, the 
giving of which written notice is by the terms of the bond, as already noticed, 
<a a limitation upon and condition precedent to the right of the obligee in the 
bond to claim.a right to recover thereunder. 

The appellant says that the only question on the appeal is whether or not the 
giving of the written notice of the failure of the principal to make payments was 
a condition precedent to the existence of the cause of action against the surety. 
In presenting the question attention is called by the appellant to the provision in 
the original contract that one-half of the net profits were to be paid by Nichols 
to the district on the 15th of each month, while the supplemental contract says 
that “in addition to other agreements” Nichols is to pay “five cents per cubic yard 
for each and every cubic yard of sand and gravel removed under said contracts 
and agreements,” and therefrom it is contended that there is not a word as to 
when the extra five cents is payable; that the taking of sand and gravel was to be 
a continuing act throughout the life of the contract, that is, for ten years, or, as 
in this case, until its termination by notice given by the surety company; and that 
the amount that would become due could not be known until the contract was 
terminated, and would not be due until that time. As we understand, the argu- 
ment, more particularly, is that the five cents per cubic yard is in addition to the 
price fixed in the original contract of not less than $50 per month or a guaranty 
of $600 per year, and is in no way controlled by the provision in the first contract 
calling for monthly payments. The argument would be more plausible if instead 
of the language “in addition to other agreements” found in the supplemental con- 
tract it had been written “in addition to other compensation.” If two sets of 
prices or compensation were still assured to the appellant, it would be rather 
unusual in a suit on the bond, which by its terms and allegations of the com- 
plaint covered both contracts, for the plaintiff to seek to recover one price and 
omit the other. It would appear that the complaint is grounded on that construction 
of the two contracts by which the price of five cents per cubic yard mentioned 
in the later addition to the contract superseded the price mentioned in the first 
one; thus leaving the provision for monthly payments mentioned in the first one 
still in force. But, independent of appellant's course in framing its pleading, such 
we think is a proper understanding of the two instruments, which by their terms 
ire made to constitute but one contract. And still further, whether the one super- 
sedes the other in this respect or not the result is the same. Certainly there is 
no inconsistency in the two instruments, now made one contract, to say that the 
parties intended that the five cents per cubic yard should be paid monthly. Monthly 
payments are called for clearly in the first contract, and, of course, therein em- 
race the only kind of payment that contract called for, but by a common rule 
of construction must be held to apply to the kind of payment mentioned in the 
later contract, not inconsistent with it, because by such later addition to the con- 
ract it was agreed that “all other of the provisions of the original contract to 
apply, ete.,” which, of course, includes the one that * ‘party of the second part shall 

ike monthly reports * * * together with check, etc.” 

In the case of Dyer v. Middle Kittitas Irrigation Dist., 25 Wash. 80, 64 Pac. 
1009, this court said: 

‘Tt is a familiar rule that contracts will be given that construction which 
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will best effectuate the intention of the parties, and that this intention must be 
collected, not from detached portions of the contract, but from the contract 
as a whole. The court will, also, in determining the intention of the parties, look 
to the circumstances under which the contract was made, the subject-matter, and 
the object and purpose for which it was made.” 

Looking to the circumstances under which the contract was made, the subject- 
matter and the object and purposes for which it was made, together with the 
bond furnished in connection therewith, counsel for the respondent has pertinently 
called attention to the comparative insignificance of the amount of the bond, con- 
ditioned for the faithful performance of all the obligations of the principal, 
including payments for sand and gravel moved at five cents per cubic yard, if 
intended to cover the whole period of ten years, since the first contract contained 
a total guarantee of compensation to the district of not less than $6,000, while under 
the terms of the amendment to the contract $4,500 accrued in favor of the appellant, 
as alleged in its pleading, within a period of less than two years. 

The demurrer to the amended complaint was properly sustained, in our opinion. 

Judgment affirmed. 

Main, C. J., and Fullerton and Bridges, JJ., concur. 
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MISCELLANEOUS 


KROLOFF et ar. v. SOUTHERN SURETY (No. 35457.) 
(Supreme Court of Iowa. May 13, 1924.) 
198 Northwestern Reporter, 629. 

2. INSURANCE—INSURER WAIVED FORM OF PROOF OF LOSS IN 
STRICT COMPLIANCE WITH THEFT POLICY. 

Insurer against theft waived form of proof of loss in strict compliance with 
policy insuring diamond, where insurer investigated premises where claimed loss 
occurred, and the facts and circumstances, through its agents, and demanded no 
further proof of loss than that furnished. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

3. INSURANCE—EVIDENCE HELD SUEFICIENT PROOF OF LOSS OF 
DIAMOND BY BURGLARY OR THEFT, WITHIN POLICY REQUIR- 
ING CONCLUSIVE PROOF. 

Uncontradicted circumstantial evidence held sufficient proof of loss of diamond 
by burglary or theft, within policy requiring such proof to be conclusive. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from District Court, Pottawattamie County; E. B. Woodruff, Judge. 

Action to recover on a policy of theft insurance issued by defendant. The 
policy was for $1,000. The jury returned a verdict in favor of plaintiffs for $1,000 
with interest. Judgment was entered on the verdict. Defendant appeals. Affirmed. 

Dressler, Neely & Morehouse, of Omaha, Neb., and Tinley, Mitchell, Pryor, 
Ross & Mitchell, of Council Bluffs, for appellant. 

Kimball, Peterson & Smith, of Council Bluffs, for appellees. 

ArtHur, C. J. After the case was commenced and before trial, plaintiff Louis 
Kroloff amended petition alleging that the diamond in question was the property of 
his wife, Fannie Kroloff, and she was joined as plaintiff in the suit. The petition, 
in substance, alleged: Insurance of the policy covering the residence and property 
of plaintiffs; that on January 22, 1921, the residence of plaintiffs was entered by a 
burglar or burglars, and that said burglar or burglars stole from said residence a 
diamond and some miscellaneous articles; that immediate report was made to the 
company of the theft and also to the police department of Council Bluffs; that the 
local agent reported the burglary to the home office of the company; that the com- 
pany made investigation and secured full knowledge of the circumstances and 
waived filing of loss on its form of proof; that the diamond stolen was worth in 
excess of $1,000. : 

The answer denied every allegation of the petition and alleged that the 
contract of insurance in question contained certain special agreements, among which 
were that the company should not be liable for any loss “unless the assured can show 
conclusively that loss was occasioned by burglary, larceny or theft, and the mere 
disappearance of property herein insured shall not be deemed as evidence that the 
loss was occasioned by burglary, larceny or theft.” 

Another provision of the policy was alleged as follows: 

“Any claim under this policy shall be made forthwith to the home office of 
the company, in the manner required by proof of loss form in use by this company, 
and shall be subscribed and sworn to by assured. The said form will be delivered 
to the assured upon demand.” 

The answer further alleged that the terms of the policy with respect to filing 
proof of loss had not been complied with. 

Plaintiffs replied averring that defendant was estopped from pleading or 
proving any failure to furnish proof of loss by reason of the fact that it sent its 
agent to investigate the loss and investigation of the loss was made by defendant, 
and no objections were made that proof of loss was insufficient, and that by reason of 
such actions of the defendant there was waiver of proof of loss strictly as provided 
in is licy. 

ton t the trial, plaintiffs Louis Kroloff and Fannie Kroloff testified that 

Fannie Kroloff was the owner of the ring in controversy, and to the loss of the 

ring and the circumstances attending the loss; that F. C. Hendricks & Son, local 

agents of defendant company, were immediately notified of the burglary and loss 

of the diamond. Louis Kroloff testified that upon discovery of the loss he im- 

mediately applied to Floyd Hendricks, of the local agent firm, for a form to make 

out proof of loss, and that Hendricks said, “All right, we will make one out right 
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now ;” that proof of loss was then made out by Hendricks, and he signed it; that 
Hendricks said he would send it in to the company. 

Floyd Hendricks, called by defendant, testified that he represented defendant com- 
pany as local agent, soliciting and writing insurance for the company ; that Louis Kro- 
loff had told him of the loss of the diamond and that he wrote down his statements 
and sent them to the home office of the company; that the blank which he used 
was a form of notice of loss of another insurance company; that the form of notice 
of loss used was similar to that used by defendant company; that defendant com- 
pany acknowledged receipt of the notice of loss which he sent them; that an agent 
of the company came out to investigate, and he went with him to the Kroloff house, 
and they investigated the matter. 

At the close of plaintiffs’ testimony, defendant moved for a direct verdict on 
the grounds that the policy provided that the company should not be liable for 
any loss unless assured show conclusively that the loss was occasioned by burglary, 
larceny, or theft, and that the mere disappearance of property insured should not 
be deemed as evidence that the loss was occasioned by burglary, larceny, or theft, 
and that the evidence was insufficient to show that the loss alleged to have occurred 
was occasioned by burglary, larceny, or theft. The motion was overruled, and no 
exceptions taken to the ruling. At the close of all the evidence, the motion to 
direct verdict was renewed and overruled, and no objections taken to the ruling. 
The case was submitted to the jury and verdict returned in favor of plaintiffs. 

III. Appellant assigns errors relied upon for reversal based upon insufficiency 
of the proof of loss; errors in the admission and exclusion of testimony; rulings 
on motions made during the trial, including motions to direct verdict; assignments 
attacking each paragraph of the instructions; in not granting a new trial; and, 
especially, error in submitting the case to the jury and not afterwards granting a 
new trial on the ground that no recovery can be had upon the policy because the 
evidence does not show conclusively by direct and positive testimony that loss 
of the diamond in question was occasioned by burglary, larceny, or theft. 

The policy provides that— 

“Any claim under this policy shall be made forthwith to the home office of the 
company in the manner required by proof of loss form in use by the company, and 
shall be subscribed and sworn to by the assured. The said form shall be delivered 
to the assured upon demand.” 

Appellees introduced testirnony to show that Hendricks, local agent of the 
company, immediately after the loss of the diamond was discovered, was notified 
of the loss; that Louis Kroloff requested Hendricks to furnish him a blank on 
which to make out proof of loss, and Hendricks thereupon said, “All right, we will 
make it out right away;” that proof of loss was made out and left with Hendricks 
to be sent to the company; that on the form used there was no affidavit and the 
statement was not sworn to. The record does not disclose the exact form of blank 
in use by the company. Hendricks, agent of the company, testified that the form 
on which he made out the statement of loss for Kroloff was made out on a form 
used by another insurance company, which form was similar to the one in use by 
defendant company; that he sent the proof made out to the company; and that it 
was received by the company. 

It appears without dispute that upon receipt of the statement of proof made 
by appellees and received by the company, the company sent out a special agent 
to investigate the matter of claimed loss, and that said agent and Hendricks went 
to the premises and made an investigation. It also appears that appellees notified 
appellant of the claimed burglary. The investigation was made by the company, 
through its agents, in pursuance of the statement furnished by appellees, and no 
other or further statement, notice of loss, or proof of loss was requested by the 
company. The statement or proof furnished by appellees was introduced in evidence, 
without objection. 

The court in instruction stated to the jury the claims of the parties respecting 
proof of loss; that the burden was on plaintiffs so show that they furnished proof 
of loss as required by the policy, or that defendant accepted the proof furnished 
without objection thereto, and waived forfeiture of the policy by its acts and 
conduct; and submitted to the jury the question of fact as to whether or not defen- 
dant acquiesced in Exhibit 9 (the statement furnished) as a sufficient compliance 
with the requirements of the policy relating to claim of loss, and whether defendant 
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waived any other or further claim of loss. Appellant contends that there was not 
properly in the record any evidence upon which any question could have been 
properly submitted to the jury as to whether or not Exhibit 9 (the proof of loss 
furnished) was a substantial compliance with the terms of the policy, and was so 
accepted by defendant. Counsel also urge that whether Exhibit 9 was a proof of 
loss and substantial compliance with the terms of the policy was a question of 
law for the court to determine, and that it was error to submit such question 
to the jury. 

[1, 2] Complaint is also made of the instructions submitting the question to the 
jury. We are precluded from review of any claimed errors in the instructions 
given, as hereinafter shown. Whether right or wrong, the instructions given are 
the law of the case. No objections or exceptions were taken and preserved to the 
instructions, as provided by statute. No instructions were requested, and no errors 
properly assigned as to the admission and exclusion of evidence. However, in 
any event, having made investigation of the premises where the claimed loss occurred 
and the facts and circumstances, through its agents, and demanding no further 
proof of loss than that furnished, form of proof of loss in strict compliance with 
the policy was waived. Ruthven Bros. v. American Fire Insurance Co., 102 Iowa, 
550, 71 N. W. 574; Heusinkveld v. Insurance Co., 106 Iowa, 229, 76 N. W. 696; 
Lake v. Farmers’ Insurance Company, 110 Iowa, 473, 81 N. W. 710; Horwitz v. 
U. S. Fidelity & Guaranty Company, 95 Wash. 455, 164 Pac. 77. 

[3] IV. Appellant raises the question, by assignment of error, that the evidence 
produced by appellees was insufficient to prove a loss by burglary or theft of the 
diamond for which recovery was sought. The evidence bearing upon the loss of 
the diamond was circumstantial evidence only. The policy provides: 

“Unless the assured can show conclusively that loss was occasioned by burglary, 
larceny, or theft, and the mere disappearance of property herein insured shall not 
be deemed as evidence that the loss was occasioned by burglary, larceny, or theft.” 

Counsel for appellant cites cases holding, in effect, that no recovery can be had 
upon a policy indemnifying against loss by burglary, theft, or larceny where the 
evidence merely shows that property covered by the policy is missing. Such rule may 
be conceded. But in the instant case evidence of more than the mere loss of the 
diamond was offered by appellees. Fannie Kroloff testified that she kept the diamond 
in a drawer of a chiffonier, wrapped in tissue paper, in a little box where she had 
placed it a few days before the loss; that on the day she discovered the loss of 
the diamond she went upstairs in their house where the chiffonier was located 
and found the drawers open and things scattered about; that the box containing 
the diamond had been opened and thrown on top of the chiffonier, with some of 
the tissue paper, and the diamond was gone. Mr. Pill, father of Mrs. Kroloff, 
visited his daughter’s home on the day the diamond was missing and testified that 
he saw a little white box and a paper on the chiffonier and that one of the drawers 
was opened. Mr. Kroloff testified that his wife put the diamond in the chiffonier 
drawer, along with articles belonging to her; that when he came home on the 
day the diamond was missing, he heard his wife talking excitedly about the diamond 
being gone; that he went upstairs and found the drawers pulled open in the chiffonier 
and the little drawer, where the diamond was kept, open; that articles were scattered 
around; that he saw the box in which the diamond was kept lying on top of the chif- 
fonier ; that the paper in which the diamond was wrapped was lying on top of the chif- 
fonier; that the large drawers in the chiffonier were all open and mussed up; that 
some other miscellaneous articles were taken; that he had seen the drawers of the 
chiffonier undisturbed but a short time before. It was also shown that none of the 
persons in the house, unless it was the maid, were in a position to have taken the 
ring, and that appellees did not take the diamond out of the box in which it was kept. 

It has been held that circumstantial evidence surrounding the loss of property 
may be sufficient to carry a case to the jury as to whether the loss was occasioned 
by burglary or theft, even where the policy provides, as in the instant case, that 
it must be shown conclusively that the loss was occasioned by burglary or theft, 
and that mere disappearance of the property insured will not be sufficient. Emery 
v. Ocean Accident & Guaranty Company, 209 Mich. 295, 176 N. W. 566; Miller 
v. Mass. Bonding & Insurance Company, 247 Pa. 182, 93 Atl. 320, L. R. A. 1915D, 
615; Horwitz v. U. S. Fidelity & Guaranty Co., supra. The evidence offered was 
undisputed. It has been frequently held that conclusive proof is made by uncon- 
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tradicted evidence of all the circumstances. Emery v. Ocean Accident & Guaranty 
Company, supra; State v. M. & St. L. Ry. Co., 76 Minn. 469, 79 N. W. 510. Emery 
v. Ocean Accident & Guaranty Company, supra, is a case very similar to the one 
under consideration. In that case plaintiff lost a diamond pin in the forepart of 
June. On June 9th she became satisfied that it had been stolen. It was claimed 
in that case, as in this, that at most the evidence showed that the pin was missing. 
It was shown by the testimony that the pin was kept in a drawer under a hand- 
kerchief, and was wrapped in white tissue paper, as in this case; that she placed the 
pin in a receptacle about the 3rd of June and found on the 9th that it was gone; 
that the paper in which it was wrapped was left, as in this case. As in the instant 
case, the testimony showed that search was made, but that they were unable to find 
it. It was also shown, as in this case, that members of the family had not taken the 
pin. In that case, as in this, the maid who was employed in the family had left 
soon after the theft. It was held that it was a question of fact for the jury to 
determine whether or not the property had been stolen and that it was competent to 
establish the fact by circumstantial evidence. The court said: 

“To furnish direct proof that an article of the character involved here has been 
stolen is usually attended with much difficulty. Nothing has been called to our 
attention in the policy which would prevent the fact being shown by circumstantial 
evidence. If it were competent for plaintiff to establish the fact that it had been 
stolen by circumstantial evidence, we think the testimony was sufficient to support 
an inference that the pin had been stolen.” 

In Miller v. Massachusetts Bonding & Insurance Company, supra, it was 
contended that the words, “direct and affirmative evidence,” meant proof that some 
one had seen the commission of the theft. The court held that such a strained 
construction would only make the policy frivolous and ineffective, and it was held 
the circumstances of the loss were such that it was a question for the jury to 
determine whether or not theft had been proven. 

[4] V. Appellant complains of rulings of the court overruling motions to 
strike amendments to the petition and the reply and amendments thereto. No 
exceptions were taken to the rulings. However, the motions were without merit. 

{5] VI. Error is assigned based on rulings of the court on admission and 
exclusion of evidence. The only statements made in the assignments and motion 
for a new trial are these, “The court erred in admission of testimony offered by plain- 
tiff” and “the court erred in rejection of testimony offered by the defendant.” Such 
assignments are not sufficiently definite to warrant review. However, we have 
examined the record and find no error. 

[6] Nearly, if not quite all, of the paragraphs of instructions are attacked 
as erroneous. The verdict of the jury was rendered on October 7, 1921. On 
October 16, 1921, appellant filed motion for a new trial, setting forth objections 
and exceptions to instructions. No other objections or exceptions were taken to the 
instructions. Extension of time was not asked for and was not given for filing 
objections and exceptions to instructions. Motion for a new trial, when embodying 
such exceptions, must be filed within the five-day period provided by chapter 11, 
38th General Assembly, and unless so filed the exceptions cannot be reviewed by 
this court. We have frequently passed upon this question. Carruthers v. Campbell, 
195 Iowa, 309, 192 N. W. 138; Swegle v. C. B. & Q. Ry. Co. (Iowa), 192 N. W. 894. 

We have carefully examined the entire record and have in the above discussion 


considered all the questions that may be reviewed under the record, and find no 
error. 


Results in affirmance. 
Affirmed. 
Evans, Preston, and Faville, JJ., concur. 
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DOLPH v. MARYLAND CASUALTY CO. (No. 23912.) 
(Supreme Court of Missouri, Division No. 2. March 4, 1924. Motion for 
Rehearing Denied April 7, 1924.) 

261 Southwestern Reporter, 330. 

1. INSURANCE—JUDGMENT AGAINST INSURED CONCLUSIVE IN AC- 
TION AGAINST INSURER AS TO MATTERS DECIDED. 

Judgment against one insured by liability accident policy is conclusive in action 
by insured against insurer as to matters decided therein and necessary to determina- 
tion of case, but not as to facts not necessary to be proved in the earlier action. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

5. INSURANCE—AMBIGUITIES RESOLVED AGAINST INSURER. 
Ambiguities in an insurance contract must be resolved against insurer, and 

insured must be given benefit of doubtful constructions. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE—LIABILITY ACCIDENT POLICY CONSTRUED AS RE- 
GARDING INJURIES TO PERSONS REPAIRING ELEVATOR. 

Clause in liability accident insurance policy covering an elevator, to effect 
that policy did not cover accidents to persons making additions, alterations or 
extraordinary repairs, except that ordinary repairs might be made, did not bring 
injury to a repairer within. policy, unless it occurred in manner covered by other 
terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

_ INSURANCE—WORDS OF POLICY INTERPRETED AS ORDINARILY 

UNDERSTOOD. 

Words of liability accident policy must be interpreted in way in which they 
are ordinarily understood. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

7. INSURANCE—FINDING THAT THERE WAS _— SHAFT IN WHICH 
TWO ELEVATORS OPERATED SUSTAINE 
In action on liability accident policy covering one < two elevators and injuries 

“by reason of shaft,” held under evidence that trial court was justified in finding 

that there was but one shaft, in which both elevators operated. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

8. INSURANCE—INJURY IN ELEVATOR SHAFT HELD COVERED BY 
LIABILITY ACCIDENT POLICY; “BY REASON OF 
Injuries to one in pit of elevator shaft for purpose of making repairs when 

struck by counterweight of north elevator held covered by liability accident policy, 

covering injuries in connection with south elevator, or “by reason of” the existence 
of the shaft, where both elevators were operated in same shaft. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

9. INSURANCE—INSTRUCTION IN ACTION ON LIABILITY POLICY 
HELD SUFFICIENT. 

Instruction which required the jury to find facts as to what injured person was 
doing, and cause of injury, which, if found, showed he was injured by reason of 
the existence of an elevator shaft, machinery, etc., within a liability insurance 
policy, was sufficient, without requiring finding that he was injured by reason 
of the existence of the shaft, etc. 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 

10. INSURANCE—PERSON INJURED HELD MAKING “ORDINARY RE- 
PAIRS” ON ELEVATOR, WITHIN LIABILITY ACCIDENT POLICY. 
One going into pit of elevator shaft, when told that elevator would not run, 

for purpose of determining cause and repairing it, held engaged in making “ordinary 

repairs,” within meaning of liability accident policy, and not extraordinary repairs. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

12. INSURANCE—INSURED, SEEKING DAMAGES FOR VEXATIOUS 
ee MUST PLEAD FACTS, AND PLEADING HELD INSUFFI- 

IENT. 

To warrant recovery of damages and attorney’s fees for vexatious delay of 
liability insurer in paying, under Rev. St. 1919, § 6337, there must be appropriate 
allegations and proof of facts constituting vexatious delay, and it was not sufficient 
to allege that defendant had vexatiously and without legal excuse refused to pay, 
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and plaintiff had been compelled to employ attorneys, etc.; such allegation being 
simply a conclusion. : 

(For other cases, see Insurance, Dec. Dig. § 638.) 

Appeal from St. Louis Circuit Court; Robert W. Hall, Judge. 

Action by Clifford M. Dolph against the Maryland Casualty Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed, on condition of remittitur. 

Holland, Rutledge & Lashly, of St. Louis, for appellant. 

Abbott, Fauntleroy, Cullen & Edwards, of St. Louis, for respondent. 

Waiter, J. The suit is upon a liability accident policy. The policy insured 
the plaintiff in the sum of $10,000— 
“against loss from the liability imposed by law upon the assured for damages on 
account of bodily injuries, including death resulting therefrom, accidentally suffered 
by any person or persons while in, or entering, or leaving the car of any elevator 
or hoist described in the schedule below, or by reason of the existence of the 
well, shaft, or hoistway of the said elevator or hoist, or the appliances, attach- 
ments, or appurtenances contained therein, or the machinery directly connected 
therewith: Provided such bodily injuries or death are suffered as a result of acci- 
dents occurring within the period of twelve months.” 

The schedule mentioned is as follows: 


Schedule. 


‘aie ) ; Maker and ‘Premium 

Location of Building Where| Location | Number of Power |Number of Per 
Elevator Is Situated. in Building} Elevator. Kind. Used. Landings. Elevator 

Northeast corner Seventh and Otis- 

Locust St., St. Louis, Mo. | Central. One. Passenger.| electric. 8 $52.50 


This policy covers south passenger elevator, west side cf corridor. 


The policy also contains the following provision: 

“This policy does not cover accidents to or caused by any person while mak- 
ing additions to, or structural alterations in, or extraordinary repairs of, any ele- 
vator or elevator plant, unless a written permit is granted by the company specifically 
describing the work, except that ordinary repairs of such elevator or elevator 
plant may be made without such permit; but no elevator may be used for any 
service while additions, alterations, or repairs of any kind are being made to such 
elevator or its equipment.” 

The petition alleges that in plaintiff’s building, known as the Dolph Building, 
two elevators were operated in a shaft from the first floor to the seventh floor 
of the building; that the south elevator became out of order, and one Joseph J. 
Flori proceeded to examine it, to learn the cause of that elevator’s failure to operate, 
and while in the pit or in the shaft on the ground floor making such examination 
the north elevator ascended to the seventh floor, causing its counterweight to descend 
upon and injure Flori; that Flori thereafter sued the plaintiff for damages on 
account of such injuries, and February 17, 1914, recovered judgment in the sum 
of $12,500; that the plaintiff here appealed said suit to the Supreme Court, in which 
court the said judgment was affirmed February 20, 1917. Flori v. Dolph, 192 S. W. 
949. Dolph afterwards paid said judgment, amounting, with interest and costs, 
to $14,820.82. It is further alleged that the plaintiff was obliged to employ attor- 
neys to defend said suit at a cost of $500 and to pay $10 docket fee in the 
Supreme Court, and that the defendant has refused to pay any of said sums vexa- 
tiously and without legal excuse. Judgment is asked for the sum of $10,606.05 
and interest at 6 per cent. from March 21, 1917, to the date of the judgment, 
and for reasonable attorney’s fees, and 10 per cent. additional for vexatious delay. 

In answer the defendant alleged that the policy of insurance covers only the 
south elevator shaft and pit, and that the injury was caused by the operation of 
the north elevator. This defense, which turns upon a construction of the policy, 
will be noticed fully below. It is further alleged in the answer that the judgment 
in the case of Flori v. Dolph, and the affirmance of the same by the Supreme 
Court, adjudicated the matter as to the cause of Flori’s injury, for which Dolph 
was liable, showing it was not covered by the policy. These points are pressed 
for consideration here in support of the defendant’s claim for reversal. In defense 
it is also urged that the court erred in submitting the question of vexatious delay 
and assessment of the amount paid as attorney’s fees, and 10 per cent. in addition 
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to the amount provided for in the policy. This requires a construction of the 
clause of the policy set out above in the light of the facts shown in the evidence. 

The space where the two elevators, the north elevator and the south elevator, 
were operated from the first floor to the seventh floor, was 15 or 16 feet long 
from north to south, and 7 or 8 feet wide. The entrance to each elevator was 
through a gate on the east side. In the space between the two elevators were 
two counterweights, one balancing each elevator. A counterweight was described 
as being about 24 inches in width, about 5 inches thick, and a little heavier than 
the elevator. The counterweight descended as the elevator ascended, and vice 
versa. The counterweight on the east balanced the south elevator, and the counter- 
weight on the west balanced the north elevator. In the center of the space between 
the two elevators was what is termed a “guide”; at the west side and at the east 
side of the space were also guides to hold the counterweights in place as they 
passed up and down. . Otherwise the space between the two elevators was open. 

Flori was president of the George Flori Machine Company, and working as a 
mechanic for the Geraghty Bros.’ Elevator Company. The day he was hurt, August 
25, 1913, he was called to the Dolph Building for the purpose of finding out what 
was wrong with the south elevator. Flori was accompanied by one Eugene Eberius, 
an electrician, who was to assist him in making the necessary repairs. Eberius 
testified that there was one pit or shaft for both elevators, using the expression: 
“The width of the shaft contained both cars and is about 7 feet deep and 15 feet 
long.” He described the position and the size of the counterweights, which come 
up as the cars go down. The two elevators were about 10 inches apart. He said: 
“Both cars are in one shaft alongside of each other.” He said they found the 
south elevator on the first floor, where they, were informed it could not be moved. 
After going to the top of the building and finding no trouble there, they went to 
the first floor. The witness stood in the door, and Flori got down in the pit to 
see conditions at the bottom of the south car. Before going into the pit they 
had told the elevator boy not to go to the seventh floor, but to stop at the sixth, 
so that the counterweight would not come all the way down. Flori got into the 
pit under the north car and crawled through the space where the counterweight 
of the north car worked, to get under the south car. He crawled down under- 
neath the other car (the south car) and part of his body was in the space between 
the two cars where the counterweight works, and the elevator boy ran his car 
to the seventh floor, allowing the counterweight to come down upon Flori’s shoulders 
oe — causing the injuries for which he afterwards recovered judgment against 

olph. 

Flori testified that there were two elevators in one pit or shaft, and told of 
the conditions as Eberius had described them. He said he “left Eberius in the 
doorway, and I jumped in the pit and started to crawl in under the south ele- 
vator. * * * [I was hit on the shoulder, and this much of my head was at the 
south end.” These two witnesses, Flori and Eberius, were the only witnesses who 
testified for plaintiff in regard to the situation and the cause of the injuries. 

The defendant introduced the judgment and files in the case of Flori v. Dolph, 
and the record in that case which contained the testimony of Eberius and Flori.. 
Their evidence there in regard to the way the injury occurred did not differ mate- 
rially from the testimony given in the present case, except that the witnesses did 
not describe the pit or the shaft in which the elevators were operated. Nothing 
was said about it, whether it was one shaft or more than one. 

The trial resulted in a judgment for plaintiff for $15,840.89, which included 
attorney’s fees and 10 per cent. for vexatious delay. The defendant appealed. 

{1,2} I. The appellant claims that the judgment in the case of Flori v. Dolph 
is conclusive as to the issues in this case, and a peremptory instruction directing 
a verdict for defendant should have been given, because the record in that case 
disclosed that the sole cause of the injuries was negligence of the operator of 
the north elevator, and the policy sued on covers and refers solely to the south 
elevator, and therefore the judgment is an adjudication of the rights of the parties 
here. The judgment in the case of Flori v. Dolph is conclusive as to the matters 
decided there and necessary to the determination of the case. It was not neces- 
sary, in order to recover there for Flori, to prove anything except that the injury 
was caused by the negligence of Dolph's employee in operating an elevator, and 
he did prove it was done in operating the north elevator. It was not necessary 
to prove any other fact in connection with the matter. In the case of City of 
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St. Joseph v. Union Railway Co., 116 Mo. 636, loc. cit. 643, 22 S. W. 794, 795 
(38 Am. St. Rep. 626), where this court had under consideration a liability con- 
tract, it said: 

“But the judgment in the prior suit is not conclusive evidence of all matters 
necessary to be proved by the plaintiff in his suit against the indemnitor. Thus 
the question whether the relation exists which gives a remedy over is of course 
open to inquiry. Again, the judgment in the first suit is conclusive only as to 
the facts thereby established; for the scope of the estoppel created by the first 
ea cannot be extended beyond the points and issues necessarily determined 
y it.” 

Ordinarily a judgment between the same parties in a former action is con- 
clusive as to all matters which might have been litigated therein, but where the 
causes of action are different it is only conclusive as to the matters which were 
in fact litigated therein. Paper Products Co. v. Life Ins. Co., 204 Mo. App. loc. cit. 
536, 223 S. W. 820, and cases cited. The judgment in Flori v. Dolph is conclusive 
as to every fact necessarily involved and litigated in that case. It is not con- 
clusive as to any fact not necessary to be proved. While in that case it was neces- 
sary to prove that Flori was injured by the descending counterweight of the north 
elevator, it was not necessary to prove any other fact which would bring it within 
the terms of the policy sued on here. ‘If additional facts may be proved, to show 
that the injury was caused in such way that the policy protects Dolph from lia- 
bility on account of it, then evidence of such facts is competent. That brings 
us to a construction of the policy. 

[3,4] II. Ambiguities in an insurance contract must be resolved against the 
insurer, and the insured must be given the benefit of doubtful construction. We 
will first consider the effect of the second paragraph of the policy, quoted above, 
which provides that the policy does not cover accidents to persons making addi- 
tions or alterations or extraordinary repairs, “except that ordinary repairs of 
such elevator or elevator plant may be made without such permit.” The respondent 
claims that that paragraph enlarges the effect of the paragraph first set out. The 
purpose of this stipulation is to exclude accidents which occur in making repairs, 
but excepts from the exclusion ordinary repairs. This means only that anyone 
making ordinary repairs is covered by the terms of the policy, the same as a pas- 
senger on the car or anyone who might be injured. A repairer is not in any 
more favorable position than any other person. If he is making ordinary repairs 
on the machinery, or on the plant, his injury does not come within the terms 
of the policy against which liability is insured, unless an injury occurs in the 
manner covered by other terms of the policy. 

[5-7] III. The entire liability of the defendant, therefore, is determined by 
the effect of this paragraph, set out first above: 

“Against loss from the liability imposed by law upon the assured for damages 
on account of bodily injuries, including death resulting therefrom, accidentally 
suffered by any person or persons while in, or entering, or leaving the car of 
any elevator or hoist described in the schedule below, or by reason of the existence 
of the well, shaft, or hoistway of the said elevator or hoist, or the appliances, 
attachments, or appurtenances contained ‘therein, or the machinery directly con- 
nected therewith.” 

Flori was not injured while in, entering, or leaving the car of the south elevator, 
the one mentioned in the “schedule.” His injury does not come within the terms 
of the policy against which the defendant is protected, unless he was injured “by 
reason of the existence of the well, shaft, or hoistway of the said elevator or hoist, 
or the appliances, attachments, or appurtenances contained therein, or the machinery 
directly connected therewith.” The appellant first argues that there were two shafts, 
not one, and the contract must be interpreted in connection with the subject to 
which it applies, the south shaft or hoistway and appliances therein. Now the 
words of the contract must be interpreted in the way in which they were ordinarily 
understood. When applied to an object like the shaft, it must be understood 
as the parties to the contract and the persons acquainted with it would understand 
it. The two witnesses, Flori and Eberius, who were acquainted with elevators 
and their operation, were sent there to make repairs, and they understood the space 
occupied by both elevators as one shaft, and not two. Throughout their testimony 
as noted above they called it one shaft, when directly asked about it. There 
was no attempt on the part of the defendant to show by architects, builders, or 
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owners of elevators, or anyone else, that the word “shaft” had any other meaning 
than that attributed to it by these two witnesses. There was no evidence that 
the parties, in making the contract, understood it in any other way. The insurance 
company is presumed to have known the situation when the policy was written. 
Had it been the intention of the insurance company to restrict the meaning of 
“shaft” to that part of the opening in which the south elevator was operated, 
it easily could have done so. Words could have been used which definitely would 
have fixed that. From the evidence the trial court was justified in finding that, 
as the term “shaft” was ordinarily understood, there was one shaft in which both 
elevators operated. 

[3] 1V. The appellant argues, however, that even if that construction is given 
to the contract, it was not further shown that the injury was caused “by reason 
of the existence of the shaft,” etc., because it was caused alone by the north ele- 
vator counterweight. If we understand appellant’s argument, it is that the expres- 
sion “by reason of” means such shaft or appliances must have been the proximate 
cause of the injury. Those words must be interpreted in the light of the pur- 
pose of the contract, and the particular liability against which Dolph was insured. 
The insurer undertook to protect him against liability which he would incur on 
account of injury to someone else. He could not incur liability to another unless 
there should be an injury caused by some negligence. The negligent act of Dolph, 
or someone acting for him, must be the cause and the only cause of injury or 
liability which he was insured against. The mention of shaft, appliance, and 
machinery does not imply that they could cause the injury, independent of some 
negligent act. That is a stipulation describing the condition under which or by 
means of which the negligent act could take place. 

The Supreme Court of Maine, in the case of Currier v. McKee, 99 Me. 364, 
59 Atl. 442, 3 Ann. Cas. 57, defined the expression. There was a statute which 
authorized the recovery for injuries incurred “by reason of” the intoxication of 
any person. The plaintiff was assaulted and injured by a drunken man, and brought 
suit against the person who sold him the liquor. Of course, the proximate cause 
of the injury was the assault, but it was “by reason of” the sale of the liquor 
and the ensuing intoxication. That sale created the condition without which the 
injury would not have occurred. The expression is held to mean the same thing 
as “in consequence of.” 99 Me. loc. cit. 368 (59 Atl. 443). The Supreme 
Court of the United States, in the case of United States v. William Cramp & 
Sons Co., 206 U. S. 118, loc. cit. 127, 27 Sup. Ct. 676, 51 L. Ed. 983, defined 
“by reason of” as synonymous with “by virtue of” or “on account of.” 

So here, if Dolph should be liable at all for injuries occurring “by reason of” 
the shaft, appliances, etc., it would be because some negligent act of his or of 
his employees had occurred in connection with or by the use of the shaft or 
appliances. Otherwise there could be no liability “by reason of” such appliances, 
and the language used in that connection would be meaningless. The appliances, 
including the counterweights contained in the shaft and the machinery “directly 
connected therewith,” were the occasion of the injury; they were the instru- 
ments by which it was done; it was “by reason of” them that the negligent act 
and the injury were made possible. For the reasons mentioned the evidence was 
admissible to show, and did show, the circumstances which brought the injury 
within the terms of the policy; evidence not necessary to be introduced in the 
case of Flori v. Dolph. 

[9-11] V. Objections are made to several instructions given on behalf of the 
plaintiff ; some of them because they submitted the case to the jury on the theory 
that is contended for by the plaintiff, and authorized a verdict on the finding of 
the facts set up in the petition, and did not take into consideration the contention 
of the defendant that conclusively there were two elevator shafts. Such instruc- 
tions were not erroneous. 

It was further objected that instruction No. 1 authorized recovery without 
a finding that Flori was injured while making “ordinary” repairs, and without a 
finding that he was injured by reason of the existence of the well shaft, etc. 
"he instruction does require the jury to find the facts as to what Flori was doing, 
and the cause of his injury. A finding of these facts was a finding that the 
njury occurred by reason of the existence of the machinery, etc. That he was 
making ordinary repairs is not disputed, and the facts conclusively show it. 

[12] VI. The instruction authorized the jury, if they found that the circum- 
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stances surrounding the defendant’s refusal to pay was vexatious, without reason- 
able cause, to allow an additional 10 per cent. of the amount, together with attor- 
ney’s fees. The court also refused the converse of that instruction, asked by the 
defendant. Section 6337, R. S. 1919, provides that if, in an action against an 
insurance company, it should appear from the evidence that such company “has 
vexatiously refused to pay such loss,” the court or jury may in addition to the 
amount thereof, allow the plaintiff damages, not to exceed 10 per cent., and any 
reasonable attorney's fees, and the court may enter judgment for the aggregate 
sum found in the verdict. It has several times been held by this court that, in 
order to warrant the recovery of 10 per cent. and attorney’s fees, as provided 
in that section, there must be appropriate allegations in the petition showing the 
facts constituting vexatious delay, and such allegations must be supported by proof. 
Aufrichtig v. Columbian Nat. Life Ins. Co. (Mo. Sup.), 249 S. W., loc. cit. 916; 
Shoe Co. v. Assurance Co., 277 Mo. loc. cit. 420, 210 S. W. 37; Fay v. Insurance 
Co., 268 Mo. loc. cit. 389, 187 S. W. 861; Young v. Insurance Co, 269 Mo. loc. cit. 
21, 187 S. W. 856. The only allegation in the petition on that subject is as follows: 

“But the said defendant has vexatiously and without legal excuse refused to 
pay the same, or any part thereof, although due demand has been made upon 
said defendant to pay the same.” 

It is further alleged that, by reason of the vexatious refusals to pay, plain- 
tiff has been compelled to employ attorneys, etc. This is not an allegation of 
fact; it is simply a conclusion. Besides, the evidence does not show any fact, 
nor are the circumstances such as, to warrant an inference that the defendant 
intended vexatiously to delay payment. In fact, the appellant appeared to be act- 
ing in good faith, and its counsel made a plausible argument in support of its 
position, so that the instructions authorizing recovery for 10 per cent. damages 
and attorney's fees were erroneous. 

The judgment was for $15,840.89, including the attorney’s fees and 10 per cent. 
The amount sued for, including interest on the $10,000 and costs to the date plain- 
tiff paid the Flori judgment, March 21, 1917, was $10,606.05. Judgment was ren- 
dered April 28, 1922, five years one month and seven days from the time the suit 
was brought. Six per cent. on the above amount for that period, as we figure it, 
is $3,247.59, which, added to the principal sum, $10,606.05, would be $13,853.64, the 
amount for which judgment should have been rendered. This, subtracted from the 
amount of the judgment, $15,840.89, would give $1.987.25 in excess of the proper 
judgment by calculation of the 10 per cent. damage and the attorney’s fee. 

Objections are made to other instructions, which are not of sufficient importance 
to merit further consideration. If the plaintiff will remit the sum of $1,987.25, 
reducing his judgment, as of the date it was rendered, to $13,853.64, and will 
make such remittitur within 10 days from the filing of this opinion, the judgment 
will be affirmed; otherwise, it will be reversed and remanded. 

All concur. 
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FAYETTEVILLE MUT. BEN. ASS’N v. TATE. (No. 382.) 
(Supreme Court of Arkansas. May 19, 1924.) 
261 Southwestern Reporter, 634. 

1. INSURANCE—INSURER LIABLE IF INSURED CORRECTLY STATED 
AGE TO AGENT INSERTING FALSE STATEMENT IN APPLICATION. 
Insurer cannot escape liability on ground of false statements, inserted in appli- 

cation by its soliciting agent as to insured’s age or state of health, if insured 

correctly stated facts. 

(For other cases, see Insurance, Dec. Dig. § 379[4]. 

3. INSURANCE—POLICY NOT VOIDED BY INSURED’S MISSTATEMENT 
OF AGE IN GOOD FAITH TO AGENT APPRISED OF CORRECT AGE. 
Policy is not voided by misstatement of insured’s age, if made by him in good 

faith, without participation in fraudulent insertion of incorrect statement by soliciting 

agent, apprised of insured’s correct age. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

4. INSURANCE—RECOVERY HELD LIMITED TO AMOUNT PAID IN ON 
LAST ASSESSMENT BY MEMBERS OF INSURED’S CLASS. 

Under benefit certificate limiting value to amount paid in by whole membership 
of insured’s class on last assessment, recovery could not exceed such amount. 

(For other cases, see Insurance, Dec. Dig. § 791[1].) 

6. INSURANCE—AMOUNT PAYABLE CANNOT BE AUGMENTED BY 
FAILURE OF INSURED’S OFFICERS TO KEEP INSURED’S CLASS 
UP TO FULL MEMBERSHIP. 

Amount payable under benefit certificate, limiting it to proceeds of one assess- 
ment, cannot be augmented by negligent failure of defendant’s officers or agents to 
use reasonable diligence to keep class in which deceased was insured up to full 
membership. 

(For other cases, see Insurance, Dec. Dig. § 791[1].) 

Appeal from Circuit Court, Washington County; W. A. Dickson, Judge. 

Action by Mary E. Tate against the Fayetteville Mutual Benefit Association. 
Judgment for plaintiff, and defendant appeals. Modified. 

John Mayes, of Fayetteville, for appellant. 

H. L. Pearson, of Fayetteville, for appellee. 

McCuttocn, C. J. Appellant is a fraternal benefit society, doing business 
on the assessment plan, the members being grouped together in circles, and when 
the death of a member occurs an assessment is levied on the members of the par- 
ticular circle to which the deceased belonged, and the fund thus raised is used in 
paying the next death claim; the claim arising on the death of the member at that 
time being paid out of the funds raised on the preceding assessment. The by-laws 
provide that the maximum amount of the benefit is to be the sum of $1,000, and that 
the value of a benefit certificate shall be— 

“contingent on the full and prompt payment of all assessments by the members of 

the class to which the applicant belongs, and in no event shall said certificate have 

a greater intrinsic value than the amount paid in by the whole membership of said 

class on the last assessment, after deducting the actual cost of collecting said 

assessments, and the applicant hereby expressly agrees to this basis of settlement 
in the event of his death.” 

Appellee is the widow of Joseph D. Tate, who became a member of appellant 
association by certificate duly issued to him dated September 23, 1916, and the 
amount named in the certificate was made payable to appellee. Joseph D. Tate died 
in the year 1920, having paid all the assessments due under the by-laws, and appellee 
made her claim for payment under the certificate of policy. A check was forwarded 
to appellee by appellant for the amount that appellant had determined to be due 
under the benefit certificate, $400.29, but before the check was collected appellant 
stopped payment on it, and this suit was instituted by appellee against appellant 
to recover the sum of $1,000, alleged to be due thereunder. There was a trial of 
the cause before a jury, which resulted in a verdict in favor of appellee for the 
recovery of $1,000, and judgment was rendered accordingly. 

Appellant defended on the ground that there was a breach of warranty by the 
member, Joseph D. Tate, in that he falsely misrepresented his age to be 65, whereas 
he was 70 years of age at the time he made his application, and that he was in 
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ill health and suffering from disease at the time of his application, whereas he 
represented himself to be in good health and free from disease. 


The application of Joseph D. Tate, which was introduced in evidence, showed 
that his age was represented to be 65 years, and it was established beyond dispute 
that his age at that time was 70 years. There was also testimony to the effect 
that at the time the application was made Joseph D. Tate was an invalid, that he was 
confined to his room in a wheel chair, that he had been a sufferer from rheumatism 
for many years, but that his general health was good. The application was taken 
by a solicitor, who visited Tate at his home in Eureka Springs, Ark. 


Appellee testified as a witness, as did other members of Tate’s family who 
were present at the time the application was taken by appellant’s soliciting agent. 
The agent who solicited and took Tate’s application died before the trial of this 
cause; therefore the only testimony as to what occurred between the two persons 
at the time the application was taken was that introduced by appellee, and this 
testimony shows that the soliciting agent was apprised of Tate’s true age, and also 
of his physical condiion. The evidence shows that the application was written by 
the soliciting agent and presented to Tate, and one witness testified that it was 
read to him, but she did not remember the contents as read by the solicitor. There 
is no affirmative testimony as to who signed Tate’s name to the application. The 
testimony of the witnesses was that Tate was helpless at the time and could 
not use his hands, and the inference is that someone else signed the application 
~ him, but the testimony does not disclose precisely who wrote the signature for 

ate. 


[1,2] The testimony shows beyond dispute that appellant’s agent was false to 
his trust in sending in an application containing false statements with reference to 
the age of the applicant, and the testimony warranted a finding that Tate himself 
participated in the fraud. But we cannot say that the testimony, or at least the 
inferences to be drawn therefrom, was undisputed. If Tate himself participated in 
the fraud, then his beneficiary cannot recover on the certificate. Mutual Aid Union 
v. Blacknall, 123 Ark. 377, 185 S. W. 465. On the other hand, if Tate, the appli- 
cant, did not make any false statements with reference to his age or state of health, 
but, on the contrary, correctly stated the facts with regard to those matters, and 
the false statement was made by the agent, liability of appellant cannot be escaped 
on that ground. That question was properly submitted to the jury in an instruc- 
tion given by the court. One of the assignments of error relates to the refusal 
of the court to give an instruction on that subject at appellant’s request, but the 
answer to the contention is that a similar instruction was given by the court on 
its own motion, and therefore there was no error in refusing appellant’s requested 
instruction on the same subject. 


[3] Error is also assigned in the court’s refusal to give instruction No. 2 
requested by appellant, which reads as follows: 

“I charge you that if Joseph D. Tate gave his age to defendant’s agent as 
65 years, when as a matter of fact he was over that age, then the plaintiff 
cannot recover, although the said Joseph D. Tate made said statement in good 
faith and believed same to be true.” 

This instruction was erroneous in that it ignored the contention of appellee 
that appellant was liable if the agent was apprised of Tate’s age notwithstanding 
an error in the statement. The undisputed evidence shows that the soliciting agent 
was apprised of Tate’s correct age. Some of the witnesses testified that at the 
time the application was taken the family Bible, in which Tate’s age was recorded, 
was shown to the agent and apprised him of the fact that Tate at that time was 
70 years of age. That being true, the policy was not voided by the misstatement of 
age, if it was made by Tate in good faith and without participation in the fraud 
perpetrated by the soliciting agent. The court was therefore correct in refusing to 
give this instruction. 

[4] Our conclusion is that there is no error in the record so far as relates to 
the question of appellant’s liability under the certificate, and that the evidence was 
sufficient to warrant a verdict in favor of appellee. Different questions arise, 
however, in determining the extent of appellant’s liability. Appellant asked the 
court to give the following instruction, which was refused: 

“If you find for the plaintiff, you should fix her recovery at any sum not to 
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exceed the amount realized on the last assessment prior to the death of Joseph D. 
Tate, less the reasonable cost of collecting said assessment.” 

5] This instruction stated the precise terms of the contract with respect to 
the liability of appellant, and the instruction should have been given. The court 
not only refused to give this instruction, but permitted the jury to return a verdict 
for the sum of $1,000, which was direcly contrary to the terms of the policy or 
certificate. These terms were stated in the face of the certificate itself and the 
recovery could in no event exceed “the amount paid in by the whole membership 
of said class on the last assessment.” This error of the court calls for a reversal 
of the judgment, but we think that the testimony is undisputed, and that it is 
unnecessary to remand the case for a new trial. The undisputed testimony is that 
the amount of the last assessment preceding the death of Tate was $475, and this 
is the limit of the amount recoverable on this certificate. Home Mutual Benefit 
Ass’n v. Rowland, 155 Ark. 450, 244 S. W. 719. 

[6] Appellee contends that ‘the officers and agents of appellant were negligent 
in failing to use reasonable diligence to keep the class, or circle, in which deceased 
was insured up to the full capacity of membership ‘(1,000), and the court gave 
an instruction on that subject at the request of appellee. The amount payable under 
the policy or benefit certificate could not be augmented by negligent omissions of 
the officers or agents of appellant. If the officers were negligent in that regard, 
they were responsible to the corporation, whose creatures they were, but a policy- 
holder could not claim any additional amount by reason of the negligence of those 
officers or agents. 

The judgment of the Circuit Court is therefore modified so as to reduce the 
amount recovered to the sum of $475, with interest from February 2, 1921, as per 
stipulation of the parties concerning the time from which interest shall begin to run. 
It is so ordered. 


INTERNATIONAL ORDER OF TWELVE, ETC., v. ROSENBERG. (No. 309.) 
(Supreme Court of Arkansas. April 14, 1924.) 
260 Southwestern Reporter, 429. 

INSURANCE—RIGHT TO ASSIGN CERTIFICATE IN FRATERNAL BENE- 
FIT SOCIETY HELD NOT AFFECTED BY STATUTE ENACTED 
SUBSEQUENT TO DATE OF CERTIFICATE FOR LIMITING BENE- 
FICIARIES. 

An endowment certificate in a fraternal benefit society which antedated Act 
1917, No. 462, § 6, being Crawford & Moses’ Dig. § 6074, designating persons who 
may be made beneficiaries of such policies, held not affected by that act, which is 
prospective in operation, so that, where there was no change in the constitution or 
by-laws of the society which affected insured’s right thereunder to assign certificate, 
she could assign it after as well as before enactment of the act, and, where she did 
so for value, the assignee acquired a vested right as beneficiary which the insured 
could not destroy by attempting to designate re ee 

(For other cases, see Insurance, Dec. Dig. § 77 

Appeal from Circuit Court, Jefferson alas: ‘t G. Parham, Judge. 

Action by Selma Rosenberg against the International Order of Twelve, etc. 

Judgment for plaintiff, and defendant appeals. Affirmed. 

Scipio A. Jones and Carmichael & Hendricks, all of Little Rock for appellant. 

Harry T. Wooldridge, of Pine Bluff, for appellee. 

Humpueeys, J., This suit was brought by appellee, in the circuit court of 
Jefferson county, against appellant, a fraternal benefit association, to recover $300 
upon an endowment certificate issued by appellant to Lizzie Coleman on the 24th 
day of April, 1914, and by Lizzie Coleman assigned for value to appellee on the 
l6th day of September, 1917. Appellant filed an answer denying liability under the 
certificate on the ground that when the certificate was assigned appellee was not 
one of a class limited as beneficiaries by the provisions of section 6074 of Crawford 
& Moses’ Digest. The cause was submitted to the court, sitting as a jury upon the 
pleadings, the endowment certificate, and an agreed statement of facts, which re- 
sulted in a judgment in favor of appellee against appellant for the amount claimed, 
from which is this appeal. 

The endowment certificate contained the following provision as to payment in 
case of death (correct copy) 
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“His or her legal heirs, assigns or assigned to his or her death, shall be 
entitled to receive from the endowment department, Arkansas Jurisdiction, the 
sum of three hundred dollars; and at no time shall the amount be less than one 
hundred dollars. Provided, the statement made by the above named member to 
the medical examiner and in his or her petition for membership is warranted to 
be true; and the further condition that the said member shall have fully complied 
with all the laws, rules and regulations of said Endowment Department now in 
force, or may hereafter be enacted for the government of said Endowment De- 
partment; and on condition that said member shall be in good standing at the 
time of death and has paid all requirements imposed by the Endowment Depart- 
ment at the time of the same became due.” 

The agreed statement of facts is as follows: 

“It is admitted by the counsel for all parties concerned in this action that 
policy No. T60576 was issued by the International Order of Twelve to Lizzie 
Coleman on April 24, 1914, and duly assigned by the said Lizzie Coleman to Mrs. 
Selma Rosenberg, the plaintiff, on September 16, 1917; that Mrs. Rosenberg was 
no relation to Lizzie Coleman; and that all dues under said policy have been paid; 
and that it was assigned to the plaintiff to secure the payment of a sum equal 
to or exceeding three hundred dollars, the face value of the policy; that the 
defendant, International Order of Twelve, Knights and Daughters of Tabor, is 
a fraternal benefit society and was such at the time of the issuance of said policy; 
that nothing has been paid to Mrs. Rosenberg under this policy, although demand 
has been duly made therefor by plaintiff; that Lizzie Coleman died in Pine Bluff, 
Ark., on or about March 24, 1922. That the defendant received proper notice 
of the death of said Lizzie Coleman and acknowledges same.” 

Appellant contends for a reversal of the judgment upon the alleged ground 
that appellee was not one of any class that might be designated by the insured as 
a beneficiary in a fraternal benefit society by section 6074 of Crawford & Moses’ 
Digest, which is as follows: 

“The payment of death benefits shall be confined to wife, husband, relative 
by blood to the fourth degree, father-in-law, mother-in-law, son-in-law, daughter- 
in-law, stepfather, stepmother, stepchildren, children by legal adoption, or to a 
person or persons dependent upon the member, or his or her estate; provided, 
that if, after the issuance of the original certificate, the. member shall become 
dependent upon an incorporated charitable institution, he shall have the privilege, 
with the consent of the society, to make such institution his beneficiary. Within 
the above named restrictions each member shall have the right to designate his 
beneficiary, and, from time to time, have the same changed in accordance with the 
laws, rules or regulations of the society, and no beneficiary shall have or obtain 
any vested interest in the said benefit until the same has become due and payable 
upon the death of the said member; provided, that any society may, by its laws, 
limit the scope of beneficiaries within the above classes.” 

Said section is the same as section 6 of Act No. 462 of the Acts of the Gen- 
eral Assembly of 1917. This act was before the court for construction in the 
case of Mosaic Templars of America v. Bean, 147 Ark. 24, 226 S. W. 525, which 
was similar to the case at bar. In the interpretation of the statute the court said: 

“The statute under consideration pertains to the regulation and incorporation 
of fraternal beneficiary associations, and is very lengthy, containing 32 sections. 
There is nothing in any of them that tends to show that the Legislature intended 
the statute to have a retroactive effect. On the other hand, considering the language 
used in the light of the well-known rule of construction above stated, it is ap- 
parent that the Legislature did not intend to give retrospective effect to the 
statute. At the time of the passage of the act there were doubtless many mem- 
bers of fraternal societies who were acting under the rules and constitutions of 
the societies as they then existed. There is nothing to indicate that the Legisla- 
ture intended the statute to affect the rights of such members. Given a prospec- 
tive operation, as we think it should be given, the statute has reference to the 
regulation of the rights and privileges between the societies and such members 
as should thereafter join them, and did not attempt to cut off or destroy the 
rights or privileges of those members who had already joined and secured benefit 
certificates under the constitution and by-laws of the associations as they then 
existed.” 
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The endowment certificate in the case at bar antedates the act and is in no 
wise affected by it. The insured had the seme right to assign it after the passage 
of the act as before. There was no change in the constitution or by-laws of 
the society which affected the right of the insured to assign the certificate. The 
appellee, therefore, acquired a vested right as beneficiary in the endowment certi- 
ficate by virtue of the assignment thereof to her. It was beyond the power of the 
insured to designate another beneficiary, as attempted, after assigning the certifi- 
cate for value to appellee pursuant to the authority contained therein. 

No error appearing, the judgment is affirmed. 


LAGROW v. HEAD CAMP PACIFIC JURISDICTION WOODMEN OF THE 
WORLD. (No. 10618.) 
(Supreme Court of Colorado. June 2, 1924.) 
226 Pacific Reporter, 1086. 

1. INSURANCE—WAIVER OF PROMPT PAYMENT OF DUES ESTAB- 
LISHED BY EVIDENCE OF ACCEPTANCE AFTER DEFAULT. 
Waiver of benefit society of prompt payment of dues is established by evidence 

that payments were made and accepted after default and society was aware of such 

defaults. 

(For other cases, see Insurance, Dec. Dig. § 755 [3].) 

2. INSURANCE—STATUTE INAPPLICABLE WHEN CUSTOM KNOWN 
TO HEAD CAMP. 

Where custom of local camp to receive payments after default was known to 
head camp, Comp. Laws 1921, § 2618, permitting provision that no subordinate 
body should have power to waive provisions of laws and constitution of society, 
was inapplicable. 

(For other cases, see Insurance, Dec. Dig. § 755 [3].) 

Department 1. 

Error to District Judge, Jefferson County; S. W. Johnson, Judge. 

Action by Mary Lagrow against the Head Camp Pacific Jurisdiction Woodmen 
of the World. Judgment for defendant, and plaintiff brings error. Reversed 
and remanded, with directions. 

Quaintance & Quaintance and A. B. Bouton, all of Denver, for plaintiff in error. 

George P. Steele, of Denver, for defendant in error. 

Teter, C. J. The plaintiff in error was plaintiff in an action to recover upon 
a benefit certificate, issued to plaintiff's son for her benefit, by the defendant in 
error. The defense is that the deceased certificate holder was in default in his 
payments of assessments, and that under the terms of the certificate there is no 
right of recovery. The replication alleged that it was the custom of the defendant 
association to allow certificate holders to pay up back assessments without any 
proceedings for reinstatement, and that it was because of that custom that the 
certificate holder in this case had allowed his payments to become in arrears. The 
parties stipulated in open court that the complaint, answer, and replication, and 
the contents of these pleadings might be taken the same as evidence in the case, “the 
same as if testified to in open court.” The court directed a verdict for the defendant, 
and to review a judgment entered on that verdict plaintiff brings the cause here. 

The plaintiff in error relies upon an estoppel by conduct on the part of the 
defendant, in that it permitted certificate holders who were in default to make 
payment and be. continued as members. She relies upon two cases in this court, 
Supreme Lodge v. Davis, 26 Colo. 252, 58 Pac. 595, and Head Camp Woodman of 
the World v. Bohanna, 59 Colo. 545, 151 Pac. 428. It is claimed that this custom 
of the local camp to receive payments after default was well known to the head 
camp, and it is therefore estopped to take advantage of the default. 

Defendant, to meet this point, relies on section 2618, C. L. 1921, which pro- 
vides that: 

“The constitution and laws of the society may provide that no subordinate 
body, nor any of its subordinate officers or members shall have the power or au- 
thority to waive any of the provisions of the laws and constitution of the society, 
and the same shall be binding on the society and each and every member thereof 
and on all beneficiaries of members.” 

—and a provision in the certificate, made in pursuance of said section, to the effect 

that no agent or representative of the society shall have power to waive any 
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of the requirements of the certificate. It is contended that the statute and the 
terms. of the certificate render inoperative the rule laid down in the cases mentioned. 
It is true that the plaintiff cannot rely upon the act of the secretary of the local 
camp, because the certificate waives that right; but plaintiff’s claim is that the 
waiver was by the society itself. 

[1, 2] The replication, which is by the stipulation made evidence, states that the 
society had knowledge of this custom, and, since a verdict was directed, this state- 
ment, as evidence, must be taken as true. The case then does not fall within the 
statute nor within the terms of the certificate. A waiver by the society is estab- 
lished by the evidence that payments were made and accepted after the deceased 
was in default, and the society was aware of such defaults. Under the Bohanna 
Case, supra, then the plaintiff was entitled to have the case go to the jury. 

The judgment is therefore reversed, and the cause remanded, with directions 
for further proceedings in harmony with the views here expressed. 

ALLEN and Burke, J.J., concur. 


NATIONAL COUNCIL OF = KNIGHTS AND LADIES OF SECURITY 


v. SMILEY ert At. 

(Supreme Court of Florida. Feb. 14, 1924.) 
100 Southern Reporter, 153 
(Syllabus by the Court.) 

1. EVIDENCE—CONSTITUTION AND BY-LAWS OF INSURED PRE- 
SUMED KNOWN TO POLICYHOLDER. 

The constitution and by-laws adopted by a mutual benefit insurance company for 
its government are an important element of the contract in this case, and their terms 
presumed to have been known to a policy holder. 

(For other cases, see Insurance, Dec. Dig. § 66.) 

2. INSURANCE—PROOF THAT INSURED SUSPENDED FOR NONPAY- 
MENT OF DUES IS COMPLETE DEFENSE; PROOF HELD TO SHIFT 
BURDEN TO BENEFICIARIES TO SHOW GOOD STANDING. 

The beneficiaries under a mutual benefit insurance policy brought suit to re- 
cover the face of the policy and damages. At the trial they introduced the policy 
and rested. The insurer offered its pleas, supported by testimony to the effect 
that at the time of death the insured had been suspended from membership in the 
society for nonpayment of dues as required by its constitution and by-laws. Held, 
that this was a complete defense and shifted the burden to plaintiffs, the bene- 
ficiaries, of showing by competent _preponderating testimony that the insured was 
at the time of her death a member in good standing of the defendant society. 

(For other cases, see Insurance, Dec. Dig. § 750, 817 [2].) 

Error to Circuit ‘Court, Duval County; Daniel A. Simmons, Judge. 

Action by Nixon J. Smiley and others, by P. N. Strickland, their next friend, 
and another, against the National Council of the Knights and Ladies of Security. 
Judgment for plaintiffs, and defendant brings error. Reversed and remanded. 

Baker & Baker, of Jacksonville, for plaintiff in error. 

Butler & Boyer, of Jacksonville, for defendants in error. 

TERRELL, J. Nixon J. Smiley, Irene Morris, and Sam Morris, minors, by P. 
N. Strickland, their next friend, and Elizabeth Strickland, sued the National Council 
of the Knights and Ladies of Security in an action at law in Duval county. 

The declaration is in two counts; the first count in substance alleging that the 
National Council of the Knights and Ladies of Security on the llth day of 
September, A. D. 1917, at Topeka, Kan., made and executed its certain instrument 
in writing, commonly called a policy of life insurance, and for a good, valuable, 
and sufficient consideration paid to it by Ruby Smiley, of Baldwin, Fla., delivered 
the same to said Ruby Smiley, thereby then and there agreeing to pay to the 
plaintiffs, in the event of the death of the said Ruby Smiley, the sum of $2,000, as 
per terms stated in the said policy attached to and made a part of the declaration 
as Exhibit A. 

It is further alleged that after the delivery of said policy, on October 15, A. D. 
1918, in Charleston, S. C., the said Ruby Smiley departed this life; that on the 25th 
day ‘of November, A. D. 1919, the plaintiffs gave to defendant notice of the death 
of said Ruby Smiley ; that on February 22, 1919, plaintiffs furnished to defendant 
proof of the death of the said Ruby Smiley ; that the said Ruby Smiley during her 
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lifetime kept, performed, and complied with all the terms, provisions, and con- 
ditions of the said policy; and that plaintiffs have at all times kept, performed 
and complied with all the terms and provisions of the said policy required by them to 
be kept and performed. 

It is further alleged that by reason of the foregoing facts defendant became 
liable to the plaintiffs in the sum of $2,000, according to the terms of said policy, 
with interest thereon at 8 per cent. per annum from date of furnishing notice and 
proof of death; that, although often requested by plaintiffs to pay the said sum 
as provided in said policy, defendant has wholly neglected and refused to pay 
the same, or any part thereof, to the damage of the plaintiffs in the sum of $4,500. 

The second count of the declaration is the same as the first count, except it 
alleges that plaintiffs are entitled to recover attorney’s fees. 

To the foregoing declaration defendant interposed four amended pleas, which 
are in substance that defendant is a fraternal beneficiary society, organized and 
existing under the laws of Kansas and authorized to do business under the laws 
of Florida; that it has a representative form of government, with ritualistic work; 
that for mutual convenience its members are grouped together in lodges, called 
subordinate councils; that for government and control its members have adopted a 
constitution and by-laws; that by the constitution and by-laws so adopted the 
application for membership in its beneficiary department by Ruby Smiley and the 
beneficiary certificate or policy attached to the declaration constitute the contract 
between the parties; that it is provided in the beneficiary certificate or policy as a 
condition precedent for any recovery that Ruby Smiley should have complied 
prior to her death with the constitution and laws of defendant required to be 
complied with by her, which she did not do, in that she did not pay the monthly 
assessments for the months of May, June, July August, and September, 1918, to wit, 
the sum of $1.45 per month, as per terms, conditions, and penalties prescribed in 
laws 103, 104, and 112 of defendant, by reason of which the said Ruby Smiley in 
her lifetime was suspended, and forfeited all her rights under the said policy as 
provided in defendant’s laws, section 112, the pertinent part thereof being as 
follows: 

“Sec. 112. Members Suspended by Their Own Act—The financier of each 
subordinate council shall keep a book wherein all regular and special assessments 
and dues received from each member holding a valid certificate shall be credited. 
Such entries shall be made showing the date when actually received by the financier. 
All assessments for every month shall become due and payable on the Ist day 
of the month. The certificate of each member who has not paid such assessment or 
assessments and dues on or before the last day of the month shall by the fact of such 
nonpayment stand suspended without notice, and no act on the part of the council or 
any officer thereof, or of the National Council, shall be required as essential to 
such suspension, and all rights under said certificate shall be forfeited.” 

It is further alleged in the amended pleas that the beneficiary certificate or 
policy provided that Ruby Smiley should be a member of defendant in good stand- 
ing at the time of her death to entitle her beneficiaries to recover on same, and 
that, for reasons stated in laws 103, 104, and 112 herein, she was not in good 
standing at the time of her death, but had in fact been suspended. It is further 
alleged that prior to execution of said certificate or policy Ruby Smiley filed appli- 
cation therefor, in which she agreed that, should she cease to be a member of the 
order, by suspension, expulsion, or otherwise, she would forfeit all claim to any 
funds of the defendant. 

The fourth amended plea alleged defendant’s right to certain credits against the 
policy, which were recognized in the verdict and judgment. This plea need not, 
therefore, be further considered here. 

_ Issue was joined on the foregoing amended pleas, the case went to trial, and the 
jury returned a verdict for plaintiffs in the sum of $1,502, with interest at 8 per 
cent. per annum from February 22, 1919, together with an attorney’s fee of $250. 
On this verdict judgment was entered, a new trial was denied, and defendant 
took writ of error from this court. 

_. There are ten assignments of error, and the case is well presented on both 
sides, briefs of counsel being very illuminating as to questions raised; but, on an 
analysis of the whole matter presented, we are persuaded that the sole question 
necessary for our determination is whether or not the evidence shows such a 
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compliance with the terms of the contract on the part of Ruby Smiley entered into 
by her and the plaintiff in error as would entitle her beneficiaries, defendants in 
error, to recover. 

[1] The constitution and by-laws adopted by plaintiff in error for its govern 
ment are an important element of the contract in this case, and their terms presumed 
to have been known to Ruby Smiley. Kennedy v. Grand Fraternity, 36 Mont. 325, 
92 Pac. 971, 25 L. R. A. (N. S.) 78; Knights of Columbus v. Burrough’s Bene- 
ficiary, 107 Va. 671, 60 S. E. 40, 17 L. R. A. (N. S.), 246; Lehman v. Clark, 174 
Ill. 279, 51 N. E. 222, 43 L. R. A. 648; Gilmore v. Modern Brotherhood of America, 
186 Mo. App. 445, 171 S. W. 629; Day v. Supreme Forest, Woodmen Circle, 174 
Mo. App. 260, 156 S. W. 721; Boyce v. Royal Circle 99 Mo. App. 349, 73 S. W. 300; 
Modern Woodmen of America v. Tevis, 117 Fed. 369, 54 C. C. A. 293. 

At the trial plaintiffs introduced the insurance policy or beneficiary certificate 
and some testimony as to what would be a reasonable attorney fee, and rested. 

Defendant called Charles Lenz, who testified that he and Ruby Smiley were 
members of Baldwin Council, No. 3144, Knights and Ladies of Security, he being 
president and Ruby Smiley financier; that said Ruby Smiley had charge of the 
books and collected all dues for the local council; that Ruby Smiley left Baldwin, 
Fla., in April or May, 1918, and never returned; that the last meeting of the 
council was held about April, 1918, that the council disbanded after Mrs. Smiley’s 
departure, and she had all the books of the council, and was the only one that ever 
collected dues; that he had never had the books of the council, and did not 
know where they were; that he heard of Mrs. Smiley’s marriage and death; that no 
once collected dues but her; that the council was disbanded and no meeting was 
held after Mrs. Smiley left. 

J. V. Abrahams, National Secretary of the defendant, by desposition outlined 
in detail the system of bookkeeping employed by it to keep check on the standing 
of the individual members of its subordinate councils. He further testified that 
he had charge of the books and records of the defendant, which was a fraternal 
benefit association doing business on the lodge plan, with ritualistic form of 
work, incorporated not for profit under the laws of Kansas, and authorized to do 
business under the laws of Florida. He further testified that Baldwin Council 
voluntarily went out of existence in May, 1918, when it had dwindled to seven 
members; that the financier (Ruby Smiley) did not send in any further reports 
for any payments on account of any members after the month of April, 1918, and 
the council became suspended under the laws of the society; that Ruby Smiley 
was financier of Baldwin Council, No. 3144, throughout its entire existence; that 
she made monthly reports as required by the by-laws each month the council 
was in existence, and that the last report received from her, shortly after the month 
of April, was the report for collections for April, 1918; and that there was no 
record in his office of any payment ever having been made for or on account of 
Ruby Smiley after the payment which was made on her account for the month 
of April, 1918, and shown in last report which the society received from her— 
said report showing that she was remitting for herself for the said month of 
April, 1918. 

No testimony was offered by plaintiffs to contradict that of Lenz and Abrahams, 
except a letter, dated November 25, 1918, addressed to Mrs. E. B. Strickland, one of 
the plaintiffs, and bearing the signature of “J. V. Abrahams, National Secretary,” 
the first paragraph of which letter was as follows: 

“Your letter of the 18th inst., notifying me of a death in your council came 
to hand, and herewith inclosed find death proof blanks to be used in making claim 
on account of the death of Sister Smiley, as according to our records her certi- 
ficate was in good standing at the time of her death.” 

This letter contains further instructions with reference to making out death 
proofs, which is not necessary to be adverted to in this connection. 

J. V. Abrahams explained by deposition that the foregoing letter was a form 
letter usually sent out in case of persons asking for blanks; that it was not sent 
by him personally, but was sent by an inexperienced clerk, who was temporarily in 
the office, and at a time when help was hard to get. 

[2] The pleas supported by the testimony of Lenz and Abrahams set up a com- 
plete defense to the declaration, and placed the burden on plaintiffs below of refuting 
the evidence of Lenz and Abrahams, and showing by competent or preponderating 
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testimony that Ruby Smiley was at the time of her death a member in good stand- 
ing of Baldwin Council, Knights and Ladies of Security, No. 3144, or had, as the 
by-laws of defendant provided, been transferred to some other subordinate council 
in which she was a member in good standing at her death. Siebert v. Supreme 
Council of the Order of Chosen Friends, 23 Mo. App. 268; Sovereign Camp, W. 
O. W., v. Eastis, 206 Ala. 49, 89 South. 63. 

Under by-law 112 of defendant below, supported by the defense herein referred 
to, Ruby Smiley was automatically suspended from Baldwin Council, Knights and 
Ladies of Security, in May, 1918, and was not reinstated or transferred to any 
other council. The testimony submitted by plaintiffs does not refute this defense. 
The refusal to grant a new trial was therefore erroneous. 

The judgment is reversed, and the cause remanded. 

WHITFIELD, P. J., and West, J., concur. 

Taytor, C. J., and Ertis and Browne, JJ., concur in the opinion. 


STANSALL v. COLUMBIAN NAT. LIFE INS. CO. (No. 14873.) 
(Court of Appeals of Georgia, Division No. 2. April 19, 1924.) 
122 Southeastern Reporter, 733. 

(Syllabus by the Court.) 

1. APPEAL AND ERROR—EXCEPTIONS ON GENERAL GROUNDS WITH- 
OUT MERIT, WHERE FINDING AUTHORIZED BY EVIDENCE. 

The evidence abundantly authorized a finding in favor of the defendant. The 
exceptions taken under the general grounds are therefore without merit. 

(For other cases, see Appeal and Error, Dec. Dig. § 1005 [2].) 

2. OPINIONS ON SPECIAL ASSIGNMENTS NECESSARY. 

This court having previously held, under the authority indicated in the follow- 
ing statement of facts, that the issue as to fraud, alleged to have been perpetrated 
by the insured in procuring the policy, was one of fact to be settled by the jury, it 
becomes necessary, under the state of the record, which is substantially the same 
as to the evidence, to pass upon the special assignments of error. 

3. INSURANCE—USE IN ARGUMENT OF EXCLUDED MEMORANDUM 
HELD NOT PREJUDICIAL ERROR; CHARGE AS TO FALSE REP- 
RESENTATIONS IN APPLICATION FOR INSURANCE NOT ERRONE- 
OUS. 

The special assignments of error which are argued in the briefs of counsel 
for the plaintiff in error are dealt with in the opinion. The remaining assignment, 
not argued in the briefs, is without merit. 

(For other cases, see Insurance, Dec. Dig. § 669 [6].) 

Error from City Court of Atlanta; H. M. Reid, Judge. 

Action by Janie M. Stansall against the Columbian National Life Insurance 
Company. Judgment for defendant, and plaintiff brings error. Affirmed. 

The controversy arising over this claim has been the subject of litigation for 
about 11 years. The case has previously been before this court three times (13 Ga. 
App. 508, 79 S. E. 482; 19 Ga. App. 247, 91 S. E. 344; 27 Ga. App. 537, 109 S. E. 
297), and before the Supreme Court twice (146 Ga. 267, 91 S. E. 106; 150 Ga. 
45, 102 S. E. 346). There has been one mistrial. On the trial reviewed in 27 
Ga. App. 537, 109 S. E. 297, a verdict was directed in favor of the defendant. Under 
the authority of the decision in Conn. Mutual Life Ins. Co. v. Mulkey, 142 Ga. 
358, 82 S. E. 1054, the directed verdict in favor of the plaintiff in that, the last pre- 
ceding, trial was set aside by this court in an opinion in which it was said: 

“In a suit by the same plaintiff on another policy of life insurance covering 
the same risk, where the issue as to fraud was the same, and the evidence on 
that issue was for the most part identical and in its effect substantially the same, 
it was held by the Supreme Court that, ‘under the evidence introduced, it was for 
the jury to say whether the representations thus made were material to the risk.’” 
27 Ga. App. 537 (1), 109 S. E. 297. 

On the last trial, which is now before this court for review, the evidence for 
each of the parties was substantially the same, and resulted in a verdict in favor 
of the defendant. The order of the trial judge in overruling the motion for new 
trial is as follows: 


“In my opinion the verdict of the jury is so clearly right under the evidence 
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that I am disposed to regard as harmless any errors that may have been committed 
and the motion for new trial is overruled.” 

In the application for the insurance, dated February 28, 1911, the question 
was asked: 

“To what extent do you use—(a) Tobacco; (b) wines; (c) spirits; (d) 
malt liquors; (e) or any stimulant; (f) or any narcotics. State the amount used, 
and whether daily or nearly every day?” 

To which the applicant made written and signed answers as follows: 

“(a) Smoke two or three cigars daily; (b) none; (c) one or two drinks a 
month; (d) one or two bottles a week; (e) none; (f) none.” 

On the trial of the issue raised by the plea that these answers, upon which 
the defendant relied in issuing the policy, were false, fraudulent, and material to 
the risk, the defendant put upon the stand Dr. J. H. Conway, who testified that, 
beginning June, 1904, and for ten and one-half years thereafter he was manager 
and physician in charge of what was then known as the “Keely Institute,” main- 
tained as an institution for the treatment of addictions to narcotics, alcohol, and 
tobacco, neurasthenia; that upon the admission of any patient for treatment it was 
his strict duty to take what was called the “Physician’s Statement,” providing a 
permanent history of the case. He testified that he took such a statement, signed 
by himself, from W. M. Mulkey, the insured, on May 9, 1911. Using the “Physician’s 
Statement” as a memorandum to refresh his recollection, he swore in substantially 
the language of the written statement, indicating by his testimony that he was 
doing so, that he (Mulkey) “told me that he was here for treatment for alcohol- 
ism; stated he was forty-four years old and was a contractor, and had first 
used alcoholic liquor thirty years before this, and now he states here that he 
had used it excessively for 2 years, and for the past 3 months has recently been 
using it in the following form and daily quantity of one quart. He made that 
statement on May 9th, 1911.” A written memorandum or statement signed by 
Mulkey and also this statement signed by Conway were offered in evidence, where- 
upon the following colloquy took place: 

“Mr. Anderson (for plaintiff): I object to so much of the paper or anything 
written on it as was not signed by Mr. Mulkey. 

“The Court: That is all he offers, as I understand. 

“Mr. Colquitt: I offer the part, as a memorandum of the witness. 

“The Court: I rule that out as documentary evidence. You can use it in the 
argument to the jury, as to what the witness said. 

“Mr. Colquitt: That is all we want. 

“The Court: I don’t admit it as evidence. 

“Mr. Anderson: Do I understand that you do not offer in evidence the part 
of this paper signed by Mulkey? 

“Mr. Colquitt: Yes, sir, we offer all of it in evidence, as I understand the 
court’s ruling, is all of this part signed by Mr. Mulkey goes in as documentary 
evidence; that the other part goes in to be used as argument, but not as documentary 
evidence. 

“Mr. Anderson: Not as evidence at all. 

“The Court: I stated I did not admit it as evidence. 

“Mr. Colquitt: We can use it before the jury as argument, as refreshing the 
Doctor’s memory.” 

The court certified that — 

“On the trial the:only use made of the paper referred to was to refer to it 
as being a memorandym or copy of what the witness had sworn, just as a transcrip- 
tion from the stenographer’s notes could have been used.” 

Movant in substance contends that, although the judge properly excluded the 
paper signed by the witness Conway as documentary evidence, his ruling in per- 
mitting counsel to make use of it as memorandum in his argument to the jury, 
“as to what the witness said,” amounted to prejudicial error, in that the effect of 
counsel so doing necessarily amounted to more than making use of a memorandum, 
showing what the witness has just sworn to, but had the actual effect of thus getting 
the paper itself as a solemn anterior record before the jury. 

Horton Bros., Paul S. Etheridge, and Anderson, Rountree & Crenshaw, all of 
Atlanta, for plaintiff in error. 

Colquitt & Conyers, of Atlanta, for defendant in error. 
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Jenxins, P. J. (after stating the facts as above). [1-3] Section 5873 of the 
Civil Code of Georgia 1910 provides that “a witness may refresh and assist his 
memory by the use of any written instrument or memorandum, provided he finally 
speaks from his recollection thus refreshed, or is willing to swear positively from 
the paper.” A witness in giving positive testimony from recollection as thus 
refreshed may read in the presence of the jury from a memorandum made by him, 
or which at some time he knew to be correct. Burney v. Ball, 24 Ga. 505 (2); 
Proctor & Gamble Co. v. Blakely Oil Co., 128 Ga. 606 (2), 57 S. E. 879. But 
where a witness thus testifies from his recollection as thus refreshed, the paper itself, 
where otherwise binding upon the party against whom the witness testifies, is 
without probative value, and is not admissible as documentary evidence, for any 
purpose. In Ingram v. Hilton & Dodge Lumber Co., 108 Ga. 194, 195 (3), 33 
S. E. 961, 962, the court said: 

“In one ground of the motion for a new trial it is alleged that the court 
erred in allowing a written memorandum made by the witness Foster, in reference 
to a conversation between himself and the plaintiff, to be introduced in evidence. 
This memorandum was clearly inadmissible for any purpose. It did not puroprt to 
have been signed by the plaintiff, and was in no way binding upon him. It might 
have been proper enough to allow Foster to refer to this paper for the purpose of 
refreshing his memory, if need be, but it had no value whatever as original evidence.” 

The courts of many foreign jurisdictions and many of the text-book writers 
seem to have drawn a distinction between cases where the witness finally testifies 
to a “past” recollection and where he finally testifies to a “present” recollection. 
In instances like the first, the rule laid down by Greenleaf on Evidence (16th 
Ed.) vol 1, p. 542, is as follows: 

“Since the witness has verified and adopted the record as representing his 
knowledge on the subject, it becomes a part of his testimony, ‘just as if without 
it the witness had orally repeated the words from memory,’ and may therefore be 
read aloud by him and shown to the jury, or otherwise put in evidence. A few 
courts speak of the writing as ‘not in itself evidence’ meaning, apparently, what 
cannot be denied, that it has no standing except as verified and adopted by the 
witness. A few others expressly refuse to allow it to be ‘read in evidence,’ or ‘given 
in evidence’; but this must be regarded as erroneous.” 

So, too, Mr. Chamberlayne, in his work on the Modern Law of Evidence 
(volume 5, § 3508), states the rule as follows: 

“Should the production of the contemporaneous memoranda fail to refresh 
the memory of the maker to such an extent as to enable him to testify to the exist- 
ence of the facts asserted as a matter of present knowledge, it by no means follows 
that the usefulness of the memorandum is exhausted. On the contrary, the memo- 
randa themselves may be admitted in evidence as constituting proof of the facts 
asserted; provided the maker of the memorandum is able to testify, not only that 
he made it under proper conditions of contemporaneousness and the like, but also 
that he knows now that at the time he made the memorandum he knew the facts, and 
that the memorandum states them correctly.” 

This rule is itself, however, subject to various qualifications and restrictions, 
one of which pertains to what is termed the “spontaneity” in the making of the 
memorandum, another the “regularity” in its making; that is, whether it was or 
was not the business or official duty of the witness making the memorandum so 
to do. Our own courts do not seem to have formulated any rule upon the question 
just dealt with, and it is unnecessary, in the determination of the present case, for 
us to undertake to do so. In instances of the second kind, that is, such as are 
referred to by the code section quoted, and where the witness, as in this case, after 
refreshing his memory, finally speaks from his present recollection, the rule is 
generally recognized as being otherwise. As to such a case the words of Lord 
Ellenborough are quoted in the work by Mr. Greenleaf as follows: 

_ “It is not the memorandum that is the evidence, but the recollection of the 
witness.” 

Following this quotation, the rule laid down by that text-book is as follows: 

“The party whose witness uses it has no right to have it read to or handed to 
the jury; it is only the opponent who may do this in case he wishes to cast doubt 
on the reality of the refreshment of .memory.” 


In the case of Ingram v. Hilton & Dodge Lumber Co., supra, and in the dis- 
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cussion just referred to, it must he borne clearly in mind that the question was 
whether the memorandum could be treated as evidence; whether the statements 
therein contained had probative value as such. When a document is tendered in 
evidence, if it be “admitted” at all, it is admitted as evidence. The extent of the 
ruling in the Ingram Case is only to the effect that it cannot be treated as evidence 
for any purpose. In the instant case, as shown by the colloquy set forth in the 
statement of facts, the defendant objected to the introduction of the memorandum 
as “evidence.” The court repeatedly ruled it out as such. In doing so, he 
stated that counsel could “use it in the argument to the jury, as to what the witness 
had said.” Wh.le it appears that during the course of the colloquy counsel re- 
newed their objection to its admission “as evidence at all,” it does not appear that 
objection was ever made then or iater during the argument to its “use” in the 
argument to the jury, not as evidence, but as showing what evidence the witness 
had given. The court certifies that such was the only use made of it. In view 
of the fact that the writing was not admitted but was distinctly and repeatedly 
rejected, and in view of a lack of any objection to such a restricted “use” of the 
excluded writing as was permitted, and in view of the fact ihat the witness not only 
testified in substantially the language of the memorandum, but indicated to the 
jury that he was doing so, we do not think that the restricted use of the excluded 
memorandum was calculated to prejudice the minds of the jury so unduly as would 
authorize setting aside their verdict. Had the testimony of the witness not been 
in substantially literal accord with the statements contained in the memorandum, and 
had he himself not indicated by his evidence before the jury that such was the 
case the reading of its contents to the jury would have presented a very different 
question. But it might be remarked that in a case such as that the paper could 
not have been used for the purpose permitted. It is a fact in the case that the 
witness in attemping to narrate a conversation had with the insured about 10 years 
previously was able to refresh his recollection by means of a memorandum written 
and signed by himself at the time the conversation occurred, and which purported 
to contain the answers then made by the insured. This is a fact or circumstance 
which the defendant was entitled to have the jury consider in determining the 
weight and value of the witness’ testimony; not that the memorandum itself was 
admissible in evidence for the defendant for any purpose, not that the writing could 
be used as evidence for the purpose of proving the statements therein contained, 
since, in the language of court in the Ingram Case, as evidence it was “clearly inad- 
missible for any purpose.” But the record shows that the writing was not admitted 
in evidence at all for any purpose whatsoever; and was only permitted to be “used” 
for a restricted purpose not objected to, after its admission as evidence had been 
repeatedly denied, and its lack of probative value expressly adjudicated. The only 
difference in the effect between counsel’s using the memorandum instead of using a 
transcript from the stenographic notes in discussing the witness’ testimony in his 
argument, might have been to indicate to the jury that the witness had sworn in 
exact accord with the memorandum previously made. This was already an unde- 
niable and undisputed fact, the witness himself having so indicated in his testimony 
on the stand. Such a disclosure is, however, at last, the very gist of plaintiff's 
complaint. If the use of the excluded paper did not harm in this way, it could 
not harm at all. The use of the paper was permitted, and it was actually used 
during the argument as a memorandum indicating what the witness had sworn to. 
Even if objection had been entered to such a restricted use of the excluded writing, 
it could not have harmed the plaintiff by disclosing a fact which was already known 
and incapable of dispute. 

2. The court charged the jury as follows: 

“The two questions you are to decide in this case are whether these answers, 
to which I have called your attention, were false or not, and, if false, whether they 
were material to the risk that the company was asked to assume in issuing the 
policy. What I mean by material is, what effect would these answers, if false, 
have on the company or its authorities in deciding whether the policy should issue 
or not. If you believe that these answers are false, and if you believe the con- 
tentions of the defendant, and that if the insured, Mulkey, had answered truthfully; 
if you believe the contentions of the defendant are true on the subject; if you 
further believe the company would have been influenced to decline to issue the 
policy, then these answers would be material. In other words, what the law means 
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by materiality, or whether these questions are material or not, is: Did they influence 
and affect, or would they influence and affect, the judgment of the authorities of 
the company in determining whether the policy should issue or not? If you believe 
they would, then they would be material; if you believe they would not, they would 
not be material. So that under these instructions it is a question of fact for you 
to say whether the answers were material or not on the part of the company in 
considering whether it would issue the policy or not.” 


Exception is taken to certain portions of this extract from the charge, on the 
theory that the test of the materiality of false representations consists, not in what 
might have been the effect upon the particular company issuing the policy, but 
what its effect upon “a prudent company” would be. In other words, the test 
is not as to what the effect was, but what it should have been. 


Plaintiff's counsel cite Empire Life Insurance Co. v. Jones, 14 Ga. App. 647 
(2), 82 S. E. 62, and Life Insurance Co. of Va. v. Pate, 23 Ga. App. 232 (2), 
234, 97 S. E. 874, in which the following language was used: 


“A material representation is one that would influence a prudent insurer in 
determining whether or not to accept the risk, or in fixing the amount of the 
premium in the event of such acceptance.” 


Counsel for defendant in error cite numerous authorities, the language of which 
sustains the charge as sound, even though it be assumed that the effect of the 
language was to make the question of materiality turn upon the question whether 
the defendant company was influenced by the alleged misrepresentation. See Empire 
Life Ins. Co. v. Jones, supra, 14 Ga. App. 647, 656, 659, 82 S. E. 62; Mutual Life 
Ins. Co. v. Bolton, 22 Ga. App. 566, 569, 96 S. E. 442; Miller v Maryland Casualty 
Co., 193 Fed. 343, 350, 113 C. C. A. 267; Mutual Life Ins. Co. v. Hilton, 211 
Fed 31, 34, 127 C. C. A. 467; Mulville v. Adams (C. C.), 19 Fed. 887; Cooley’s 
Brief on the Law of Insurance, Vol. 3, p. 1953; 16 Am. & Eng. Enc. of Law 
(2nd Ed.), 933; May on Insurance (3rd Ed.), §§ 184, 195; Joyce on Insurance 
(2nd Ed.), Vol. 3, p. 3057, § 1892. Without going into a discussion of the rea- 
soning of defendant’s counsel to the effect that, even were it possible to assume 
that these portions of the charge were inaccurate within themselves, any such defi- 
ciency was cured by other and different portions of the charge, we are of the 
opinion that in the instant case the court, in defining materiality as pertaining to any 
misstatement of the insured, submitted to the jury the question whether in their 
opinion the alleged misstatements were such as “would” influence and affect the 
judgment of the governing authorities of the insurance company. Repeatedly he 
charged in effect that, if the jury believed that the misrepresentations (if made) 
were such as “would” influence them, they were material, and, if they were such 
as would not influence them, they were immaterial. This gave to the jury the 
right to say whether they regarded the misrepresentations as being of such a kind 
and character as reasonably would or should influence an insurer, and did not in 
any fair sense leave it for them to find that the misrepresentations were material 
if acted upon by the defendant for some frivolous cause or excuse. The defini- 
tion of “materiality,” as formulated by Judge Wade in the decisions of this court 
cited by the plaintiff, is admirably framed, but the failure of the trial judge to 
follow the language there used cannot be treated as reversible error, unless the 
meaning of the charge as actually given conveys a wrong impression of the law. 
What was said by this court in 72tna Life Ins. Co. v. Conway, 11 Ga. App. 557, 
561, 562, 75 S. E. 915, 917, seems pertinent here: 

“The company is not bound to issue the policy, and may refuse to do so with- 
out giving any reason for its action. The question therefore is, If the applicant 
had dealt ‘in the utmost good faith’ and disclosed the nature and extent of his 
previous illness and disclosed the names of the physicians by whom he had been 
treated, would he still have been a desirable risk, and would the company have 
accepted him as such? ‘In general it may be said that the test, in determining 
whether questions contained in an application for insurance are material, is whether 
the knowledge or ignorance of the facts sought to be elicited thereby would mate- 
rially influence the action of the insurer.’ Cooley’s Briefs on the Law of Insurance, 
Vol. 3, p. 1953.” 

Judgment affirmed. 

Stephens and Bell, JJ., concur. 
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BLADES et at. v. FARMERS’ & BANKERS’ LIFE INS. CO. (No. 25264.) 
(Supreme Court of Kansas. May 10, 1924.) 
225 Pacific Reporter, 1082. 
(Syllabus by the Court.) 

2. INSURANCE—STATEMENTS IN APPLICATION NOT WARRANTY 
UNLESS MADE SO BY EXPRESS AGREEMENT; APPLICANT’S 
STATEMENT IN APPLICATION THAT SHE WAS NOT PREGNANT 
HELD REPRESENTATION, AND NOT WARRANTY. 

Statements in an application for insurance are not to be construed as war- 
ranties unless made so by express agreement in clear and unequivocal language, 
and held that the statements in question were representations, and not warranties. 

(For other cases, see Insurance, Dec. Dig. §§ 264[1], 291[1].) 

3. INSURANCE—REPRESENTATION THAT APPLICANT WAS NOT 
PREGNANT MADE IN GOOD FAITH DID NOT AVOID POLICY 
THOUGH IN FACT PREGNANT. 

Representations of an insured that she was not pregnant, made in good faith, 
believing that she was not in that condition, will not avoid the policy, although it 
turned out that she was in fact pregnant when the application was made, if the 
applicant in good faith believed her answers to be true. 

(For other cases, see Insurance, Dec. Dig. 291[1].) 

4. INSURANCE—EVIDENCE HELD TO “SUSTAIN FINDING THAT REP- 
RESENTATION THAT INSURED WAS NOT PREGNANT WAS MADE 
IN GOOD FAITH; EVIDENCE HELD TO SUSTAIN FINDING THAT 
PREGNANCY OF INSURED DID NOT CONTRIBUTE TO DEATH. 
The evidence examined, and held to be sufficient to sustain the findings and 

verdict of the jury. 

(For other cases, see Insurance, Dec. Dig. § 665[3, 5].) 

Appeal from District Court, Ottawa County; Dallas Grover, Judge. 

Action by Samuel H. Blades and others against the Farmers’ & Bankers’ Life 
Insurance Company. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Z. C. Milliken, of Salina, and J. A. Brubacher, of Wichita, for appellant. 

F. D. Boyce, of Minneapolis, and E. G. Smith, of Washington, D. C., for 
appellees. 

Jounston, C. J. This was an action to recover upon a life insurance policy. 
The verdict and judgment were in favor of the plaintiff, and defendant appeals. 

On June 3, 1921, Mrs. Sadie M. Blades, a married woman, was solicited to 
take out a policy of insurance in the Farmers’ & Bankers’ Life Insurance Company. 
She signed an application for a policy in the amount of $2,000 payable to her 
estate. Her husband took out a policy on his life at the same time, and both went 
to the office of the medical examiner on June 11, 1921, where the examination 
was made. On June 29, 1921, the medical examiner visited the Blades’ home and 
required her to fill out an additional blank which it is said was required where 
the applicant was a married woman, whereupon he interrogated her and wrote down 
the answers for her. It appears she was taken to a hospital on October 13, 1921, 
where she underwent a surgical operation known as a Cesarean operation, when a 
dead child was removed from her body. At the end of about three weeks she 
appeared to have recovered from the operation and was returned to her home, 
but on November 7, 1921, she was taken suddenly ill and died about three hours 
later. The attending doctor gave embolism as the cause of her death. The plaintiff 
asked for a recovery upon the policy, which was alleged to have been in full force 
and effect when she died. 

In answer to plaintiffs’ petition, the defendant alleged that in the application 
of the insured she represented that she was not pregnant, whereas she had been 
pregnant for about three months prior to the time the application was signed. In 
the medical examination she was asked the question, “How long is it since you 
have consulted or have had the care of a physician?” and the answer written was, 
“None since confinement.” The confinement referred to occurred about two years 
before the application for insurance was made. Testimony was offered that this 
was not the question asked by the medical examiner, but that the question asked 
was “if she had had a doctor for anything serious since the last child was born”; 
and she answered, “No.” The defendant with its answer filed a cross- petition asking 
for the cancellation of the policy because of untrue answers given in the preliminary 
medical examination. The case was submitted to a jury, which found as to the 
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time when she consulted or had had the care of a physician that she had talked 
to a physician about her condition on May 30, 1921, when she told the doctor that 
she had missed a menstrual period, but was menstruating on that day, and won- 
dered if she could be pregnant, and that the doctor, who made no examination, 
told her to rest and await developments, and that if pregnant she would probably 
be confined about November of that year. 

There was a finding that she was pregnant on June 3, 1921, but that she did 
not know that she was pregnant when she made her application for insurance, and 
did not knowingly and falsely misrepresent her condition of pregnancy for the 
purpose of defrauding the insurance company. It was also found that she did 
not believe or have cause or reason to believe that she was or might then be preg- 
nant, and did not have reason to believe so until she felt motion. There was 
a further finding that when the policy was applied for and issued the company 
did not knowingly insure the life of pregnant women. 

After findings as to the death and its cause the jury further found that they 
did not know whether the condition of pregnancy or the operation contributed to 
the result that caused her death, and did not know that phlebitis following the 
operation to deliver the child and producing embolism caused her death, but that 
her death was caused by embolism. 

On the request of the defendant, the court made findings of fact of its own 
on the cancellation branch of the case which mainly corresponded with those made 
by the jury. The court found that when the original application reached the 
home office of the defendant, and the examination disclosed that the applicant was 
a married woman, a special blank to be filled in was sent to the local medical 
examiner, with instructions to have the questions therein answered and signed as a 
part of the application. It was found that at the time the application was signed 
the insurance company did not knowingly insure the lives of pregnant women, and 
that over the signature of the applicant was a declaration that the statement’s 
answers were true, full and complete, whether written by her own hand or not, 
and that they were offered as a part of the application for insurance. There was 
a recitation that the court had admitted over objection the form of the question 
asked by the medical examiner, to wit, “if she had had a doctor for anything 
serious since the last child was born,” and the answer “No” given by Mrs. Blades. 
There was a further finding that if the application had shown that the applicant 
was pregnant or if from representations made her in the application the defendant 
had had any reason for believing that she was pregnant or she had consulted a 
doctor to ascertain if she was pregnant the policy would not have been issued. The 
conclusion of the court was that defendant was not entitled to a cancellation of 
the policy. The findings of the jury were approved by the court, and judgment 
entered upon the verdict. There is no objection to the findings of fact by the 
court, but its conclusion is challenged. 

[1] The first assignment of error is the admission in -evidence of oral testi- 
mony as to the question asked and answered in relation to the time the insured 
had consulted a physician. The application was prepared by the medical examiner 
of the company, he asking the questions and writing down the answers of the 
insured. As already shown, the question was: “How long is it since you consulted 
or have had the care of a physician?” The answer written was: “None since 
confinement.” According to the testimony, the question asked was “if she had had 
a doctor for anything serious since her last child was born,” and that the answer 
was “No.” She had talked with a physician shortly before the policy was issued, 
as already related. If her interview with the doctor may be regarded as a consul- 
tation, and the question and answer material in the case, still the evidence cannot be 
held to be ‘incompetent. The defendant alleged that the question was asked in the 
form stated, and was answered untruthfully. The plaintiff denied the averment, 
and specifically alleged that the insured had never said or answered that she had 
not consulted a physician. It was the duty of the representative of the company 
who prepared the application and contract to write correctly the questions and 
answers as they were propounded and given. The insured had a right to rely 
upon the assumption that the answers made by her were correctly written, and where 
it is not done it is competent for the plaintiff to show what representations were 
actually made. In a case where a question arose as to the admission of oral evi- 
dence as to representatians made by the insured when the application was prepared, 
it being contended that it would overthrow a written contract, it is said: 
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“This court. has decided numerous times that such evidence is admissible.” 
Broady v. Insurance Ass’n, 94 Kan. 245, 146 Pac. 343. 

Some of the cases recognizing that such evidence is admissible and has been 
considered are: Insurance Co. v. Bank, 60 Kan. 630, 57 Pac. 524; Insurance Co. 
v. Darrin, 80 Kan. 578, 103 Pac. 87; Pfiester v. Insurance Co., 85 Kan. 97, 116 
Pac. 245; Farragher v. Knights and Ladies of Security, 98 Kan. 601, 159 Pac. 3; 
Mercantile Co. v. Insurance Co., 101 Kan. 522, 168 Pac. 323; Moreland v. Security 
Benefit Ass’n, 112 Kan. 587, 212 Pac. 93. 

[2] The principal contention is that the negative answer given to the question, 
“Are you pregnant?” and the instructions relating to the subject require a reversal 
of the judgment. It is insisted that the fact of pregnancy was one peculiarly within 
the knowledge of the insured, and as she was in fact in that condition her answer 
was untrue, and operated to annul the policy. It may be noted that there is no 
express provision that the answers or statements made bythe insured in her appli- 
cation for insurance are to be regarded as warranties. It was recited in the appli- 
cation which she signed that each of the statements and answers made by her 
was true, full and complete, and that she offered them as a part of her application 
for insurance. Should the statements made be treated as warranties or mere 
representations? In Insurance Co. v. Woods, 54 Kan. 663, 39 Pac. 189, there was 
a contention that incorrect answers were made to questions as to the physical 
condition of the insured and as to consultations with physicians, where it appeared 
that the policy contained a provision that, if any statement made in the application 
should be found to be incorrect, the policy would be void. It was held that the 
statements in the application for a policy which if untrue would avoid the policy 
should not be construed as warranties, unless the provision of the application and 
policy left no room for any other construction, and it was concluded that the 
statements in question should not be treated as warranties. ,The general rule is 
that forfeitures are not favored, and that provisions and obligations of an insurance 
contract should be construed liberally in favor of the insured, and that only the 
clearest and most unequivocal language of the contract should be construed as a 
warranty. The Supreme Court of the United States held there was no warranty 
in a case wherein the question was whether statements made in the application that 
the insured had not been afflicted with certain diseases, and there was a claim 
that untruthful answers given would relieve the insurer from liability. The policy 
contained a provision that the insured declared and warranted that the above were 
fair and true answers to the question asked, and it was held that the statements 
made by the insured were not warranties. The trial court had instructed the jury 
to the effect that untrue answers would avoid the policy regardless of the knowl- 
edge and good faith of the insured. The court said: 

“Tt was an erroneous construction of the contract to hold, as the court below 
did, that the company was relieved from liability if it appeared that the insured 
was, in fact, afflicted with the diseases, or any of them, mentioned in the charge 
of the court. The jury should have been instructed, so far as the matters here 
under examination are concerned, that the plaintiff was not precluded from recov- 
ering on the policy, unless it appeared from all the circumstances, including the 
nature of the diseases with which the insured was alleged to have been afflicted, 
that he knew, or had reason to believe, at the time of his application, that he was 
or had been so afflicted.” Moulor v. American Life Ins. Co. 111 U. S. 335, 
4 Sup. Ct. 466, 28 L. Ed. 447. 

See, also, Farragher v. Knights & Ladies, etc., supra; Sharrer v. Ins. Co., 102 
Kan. 650, 171 Pac. 622; Suravitz v. Prudential Ins. Co. 244 Pa. 582, 91 Atl. 495, 
L. R. A. 1915A, 273; Pelican v. Mutual Life Ins. Co., 44 Mont. 277, 119 Pac. 778; 
Cunningham v. Modern Brotherhood of America, 96 Neb. 827, 148 N. W. 918; 
McCombs v. Ins. Co., 159 Iowa, 435, 141 N. W. 328; Royal Neighbors of America 
v. Wallace, 73 Neb. 409, 102 N. W. 1020; note in 11 L. R. A. (N. S.), 981; 
note in L. R. A. 1915A, 273. From the authorities it appears that the statements 
of the insured cannot be regarded as more than representations, and as to the one 
in question cannot be regarded as other than an expression of opinion or judg- 
ment. Of course good faith on the part of the insured was essential, and if there 
was intentional suppression of material facts no recovery could be had. On the 
other hand, it has been held that, if the opinion expressed is “made in good faith, 
believing that she was not in such condition, even if such answer was not true, it 
would not avoid the policy or the liability of the company if the applicant in good 
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faith believed her answer to be true.” Donahue v. Mutual Life Ins. Co., 37 N. D. 
203, 218, 164 N. W. 50, 54 (L. R. A. 1918A, 300). It has also been said that 
“an incorrect or untrue answer in an application for life insurance in reference 
to matters of opinion or judgment will not avoid a policy if made in good faith 
and without intention to deceive.” Royal Neighbors of America v. Wallace, supra, 
Syl. 1. 

” The instructions of which complaint is made were in line with the authorities 
cited to the effect that the burden was upon the defendant to show that the repre- 
sentations made were in fact untrue and falsely made, and that if the insured did 
not known or believe that she was pregnant when she made her application the fact 
that she was in that condition would not avoid the policy nor defeat a recovery 
unless it was found that the death of the insured resulted from her pregnant con- 
dition. We think the defendant had no reason to complain of the instructions given. 

[3,4] It became a question in the case, therefore, for the jury to determine 
whether the insured answered the questions honestly and in good faith when she 
made her application or whether she knowingly and wilfully misrepresented her 
condition as to pregnancy. The jury has found that she did not know that she 
was pregnant when the application was made, and, further, that she did not know- 
ingly or falsely misrepresent her condition of pregnancy for the purpose of defraud- 
ing the insurance company. The insured did talk with Dr. Viers in May, 1921, 
about her condition, telling the doctor that she had passed a period of menstruation, 
but was menstruating a little on that day. She wondered whether she might be 
pregnant, and she was told by the doctor to rest and await developments. There 
was other testimony that there was no cessation of the menses in the months of 
March, April and May of 1921, and that she was menstruating as late as August 1, 
and that no motion or quickening was discovered until about the first part of 
August. The representation as to pregnancy was made on June 29, 1921. A physi- 
cian who had considerable experience in such cases testified that there is no way 
of knowing whether or not a woman is pregnant before quickening, except doubt- 
ful symptoms. The doubtful symptoms, he testified, were cessation of the menses, 
morning sickness and enlargement of the abdomen, but that the only positive sign 
was foetal heart beat. Another physician testified that as a rule menstruation ceases 
when conception takes place, but that a woman may menstruate down until the 
time of confinement, and added that all women do not experience a quickening 
motion; that it is generally thought that a woman is not pregnant when she is 
menstruating and that the return of her menstrual period might have indicated 
to the insured that she was not pregnant. Where it had been claimed that the 
insured woman had concealed her condition of pregnancy and that the insurance 
company had relied on her statement that she was not in that condition, it was said: 

“Now, from the fact that a fully developed child was born to the deceased about 
six month after the examination, it is clearly established that she was about three 
months pregnant when the examination was made, so that the material question 
is whether or not she fraudulently and knowingly misrepresented her condition. The 
testimony of the medical experts in this case shows that before the quickening 
period pregnancy cannot be detected from general symptoms, and that the quick- 
ening period ordinarily occurs during the fourth or fifth month of pregnancy. Con- 
sequently, the evidence is very slight that tends to show that the deceased knew of 
her pregnancy on the 18th day of October, 1902, but it is much stronger on the 
probability of her having knowledge of such fact on the Ist of December follow- 
ing, for that date was probably, under the testimony, within the quickening period.” 
Merriman v. Grand Lodge Degree of Honor, 77 Neb. 544, 547, 110 N. W. 302, 
303 (8 L. R. A. [N. S.], 983, 124 Am. St. Rep. 867, 15 Ann. Cas. 124). 

The statement of the insured was at most an expression of opinion, and there 
was room for the inference that she was honest in the answers given, and had no 
intention to deceive the insurance company. Her good faith was a fair question 
for the jury. 

It being determined that there was no bad faith or intent to deceive in the 
representations made, the question as to whether pregnancy contributed to the death 
of the insured is of less importance. The testimony of the physicians and the 
finding was that embolism was the cause of her death. After the operation phlebitis 
commonly called milk leg, developed, and the expert witnesses stated that phlebitis 
sometimes follows a Cesarean operation. It is described as an inflammation of the 
veins, and that a clot or some product of inflammaiion when carried into the blood 
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stream and lodging in a vessel which supplies the heart ordinarily caused embolism 
and sudden death. While there is testimony that pregnancy may produce phlebitis 
or that it may be caused by a surgical operation, it was also stated that it might 
be caused by bruises or contusions on the outside of the body, also by varicose 
veins. The doctor who was present when the insured died diagnosed the case as 
death resulting from phlebitis, causing an embolism, but he stated that phlebitis 
occurs many times when there is no pregnancy or childbirth, and with men as well 
as with women, and, further, that he did not know what had caused the phlebitis. 
Another of the physicians said that death might have been due to pregnancy, but 
that it might be attributed to other causes, and that she was unable to say what 
was the cause in this instance. She likened it to nephritis, which she said might 
occur in pregnancy, but might result from other causes. In Nardinger v. Ladies 
of Maccabees, 138 Minn. 16, 163 N. W. 785, where there was an exception from 
liability from pregnancy or childbirth, a seven-months child was removed from 
the insured by a process called forcible delivery. It appears that she was afflicted 
with nephritis when she died, and the question arose whether the nephritis resulted 
from a complication arising from pregnancy. In upholding a verdict for the plain- 
tiff, it was said: 

“In considering this question, we may accept the fact, testified to by defendant's 
experts, that nephritis is one of the frequent complications attending pregnancy; 
that in a general way nephritis is caused by the presence of poison in the system; 
that this poison may come from without, or it may arise within the body, and 
that pregnancy is sometimes responsible for its presence. On the other hand, Dr. 
Boehm, plaintiff's expert, testified that ‘pregnancy alone’ does not cause nephritis. 
Probably there should not be any serious quarrel over this proposition. Dr. Beebe, 
defendant’s expert, testified that healthy women do not have disease with pregnancy. 
This, in connection with the balance of his testimony, we take to mean that while 
the poison that causes nephritis may be produced by the pregnancy, it is not so 
produced where all organs of the body perform to the full their normal functions. 
If the testimony of any of defendant’s experts would lead to any other conclusion, 
the jury were not obliged to follow it. But these matters are collateral to the issue. 
The testimony is uncontroverted that nephritis may result from a variety of causes 
and that nephritis may occur during pregnancy from causes entirely independent 
of it. The question was asked of medical witnesses on both sides whether, in their 
opinion, the nephritis of which Mrs. Nardinger died was caused by pregnancy. De- 
fendant’s witnesses answered ‘Yes,’ plaintiff’s witnesses answered ‘No.’ The facts 
are such that the jury might well have found for the defendant on this issue, but 
we cannot ignore the testimony of plaintiff’s witnesses, and, in view of the fact that 
the burden of proof rests on the defendant as to this proposition, we feel bound 
to hold that the verdict of the jury has sufficient evidence to sustain it.’ Nardinger 
v. Ladies of the Maccabees, 138 Minn. 16, 163 N. W. 785. 

For like reasons it must be said that the evidence is sufficient to sustain the 
verdict of the jury on this as well as the other questions involved in the case. 

Finding no substantial error, the judgment is affirmed. 

All the justices concurring. 


ATKINSON v. INDIANA NAT. LIFE INS. CO. (No. 24044.) 
(Supreme Court of Indiana. May 2, 1924) 
143 Southeastern Reporter, 629. 
1. a eee POLICY CONSTRUED FAVORABLY TO 
INSURED. 

Where an insurance contract is capable of two reasonable interpretations, that 
interpretation will be adopted which is more favorable to the insured and against the 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE—CONSTRUCTION FAVORING INDEMNITY ADOPTED 
ESPECIALLY AS TO LIMITATION INCIDENT TO MILITARY SER- 
VICE. 

In case of doubt, the court favors a construction which will secure indemnity, 
especially when interpreting a limitation incident to military service, in which case 
the court will adopt that construction which is against the insurer and favorable to 
insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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4. INSURANCE—POLICY CONSTRUED AS EXCLUDING ONLY ACTUAL 
RISK INCIDENT TO MILITARY SERVICE IN TIME OF WAR. 


A policy providing insurer did not assume risk of military or naval service in 
time of war without a permit from insurer, and in such case would repay only legal 
reserve, held to limit liability for an actual risk relative to, or occasioned by, or 
incident to, military service in time of war only, and insurer assumed all risks of 
death not occasioned by military service. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

5. INSURANCE—INSURER HELD LIABLE FOR SOLDIER’S DEATH 

WHILE ON FURLOUGH. 

Where an insurance policy limited insurer’s liability for military service in time 
of war to payment of the reserve, it was liable for death in a motor collision while 
insured was on an authorized leave of absence and furlough and pursuing his own 
inclinations. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from Circuit Court, Warrick County. 

Action by Merrill Atkinson, as administrator of the estate of Ernest S. Atkinson, 
deceased, against the Indiana National Life Insurance Company. From a judgment 
granting insufficient relief, plaintiff appealed to the Appellate Court, which transferred 
the case (132 N. E. 263) to the Supreme Court, pursuant to Burns’ Rev. St. 1914, 
§ 1394, subd. 1. Reversed, with directions. 

George K. Denton, of Evansville, for appellant. 

Chas. E. Henderson, of Indianapolis, for appellee. 

Travis, J. Appellant administrator sues the appellee insurance company to re- 
cover the amount of the life insurance claimed to be due upon its policy, on account 
of the death of the insured. Appellee admitted liability to pay the policy for the 
amount adjudged to be due. 

The question for consideration to decide the appeal is the interpretation of that 
part of the incontestable clause which has to do with the risk of military service 
assumed by the company in time of war. 

The case was submitted to the trial court upon an agreed statement of facts, a 
narration of which, necessary for the understanding of the case, follows: 

Appellee was a duly incorporated life insurance company under and pursuant to 
the laws of Indiana, for the incorporation of legal reserve stock insurance companies. 
According to its policy, it insured the life of Ernest S. Atkinson against death on the 
20th day of October, 1913, for $1,000, payable to his mother, if living, otherwise to 
his estate. The insured survived his mother. In September, 1918, the insured was 
inducted into the military service of the United States, and, after physical examina- 
tion, and having taken the oath of allegiance, the government sent him to military 
camp in the state of California for military training to prepare him for active service 
on the battlefield of Europe in the war then existing between the United States and 
Germany and Austria Hungary, by virtue of the declaration of Congress April 6, 
1917. The United States engaged in actual hostilities in Europe in this war, and was 
so engaged when the armistice was signed by the opposing warring parties, the 11th 
day of November, 1918, at which time armed hostilities were suspended and have 
never since been resumed, but no formal declaration of peace by the United States had 
been made. After having been inducted into military service and while in the camp 
the insured, on the 2d day of December, 1918, was granted a leave of absence and 
furlough upon his application to his superior officer, until midnight of that day, “for 
the purpose of pursuing his own individual inclination, and not for the purpose of 
doing, nor was he engaged in doing while on said leave, any military service for his 
government,” although upon such leave of absence, by the rules of such military 
service, the insured was subject to be recalled from such leave, and to have the same 
revoked at any time, and he was subject to military discipline during the time of such 
leave. After such leave was granted, insured, solely in pursuit of his own individual 
inclination, started for the Pacific coast on a autocycle, and while on his way, and 
away from the military camp on said day, he collided with an automobile, and was 
thereby injured, the result of which was immediate death. At the time of the col- 
lision the insured was not performing any military service of any kind for the govern- 
ment of his allegiance, and death resulted wholly and solely from the collission. The 
insured had paid all premiums as and when they became due, and had performed all 
of the terms, conditions, and stipulations on his part to be performed, as defined in 
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the insurance policy. The administrator, appellant herein, had furnished to the insur- 
ance company proof of death of the insured upon forms furnished by it. 

That part of the life insurance policy which related to the risk of military service 
reads as follows: 

“After one year from the date of issue this policy shall become incontestable if 
the premiums have been duly paid, except in case of self-destruction within two years, 
whether sane or insane, and except that military or naval service in time of war with- 
out a permit from the company, is a risk not assumed under this policy at any time; 
but the legal reserve hereunder will be due and payable in case of death while in 
such service.” 

Before suit was begun, appellee offered and agreed to pay appellant the legal 
reserve upon the policy with interest, in the sum of $84.08, which was refused. 

Appellant began this suit to recover the full amount insured, to wit, $1,000, no 
part of which had been paid or tendered by appellee. If appellant is entitled to recover 
the amount of the face of the policy, the amount so recovered should be $1,000, 
together with 6 per cent. interest per annum thereon from 60 days after proofs of 
death, made on the — day of January, 1919. If, on the other hand, appellant is 
not entitled to recover the face of the policy under its terms and the facts herein 
agreed upon, the amount to be recovered by appellant is limited to the legal reserve 
with interest, in the sum of $84.08. 

The finding of the trial court, based upon the agreed written statement of facts, 
was that appellant was entitled to recover the legal reserve on the policy with interest, 
which amounted to $84.08, the amount agreed upon, if the court found that appellant 
was not entitled to the face of the policy but only to the legal reserve. The finding 
was followed by judgment for appellant for $84.08. 

Appellant contends that the plain meaning of the military clause is that the insur- 
ance company does not assume the risks of or incident to military service. Appellee 
contends that the limitation intended by the military clause is one of the status of the 
insured at the time of death, and not a limitation as to the cause of death. In sup- 
port of its contention appellee argues that the words, “military service,” or “in the 
military service,” if not modified by some other words, such as the words “engaged 
in military service,” or “in active military service,’ have uniformly been held to refer 
to the status of being in the military service, and refers to the case of Miller v. 
Bankers’ Life Ass’n, 138 Ark. 442, 212 S. W. 310, 7 A. L. R. 378, as authority. The 
language of the limitation of the policy at issue in the case cited is, “It is expressly 
provided that death while in the service in the army * * * in time of war is not a 
risk covered,” etc., which sentence is plainly different in construction from the one at 
bar. The language of the first part of the sentence of the military limitation before 
the court has to do with a military service risk, or a risk of military service, or a 
risk incident to military service, or a risk occasioned by military service. The second 
part of that part of the sentence relating to military limitation is incompatible with 
the first part, and, if the position taken by appellee is to be confirmed, it is sufficient 
in its strength to control the other part of the sentence, thereby defining the first 
part of the sentence to mean status only, which carried out logically would mean to 
say, “The risk of death while in military or naval service in time of war without 
@ permit reduces the liability of the company to the payment to the beneficiary of the 
legal reserve only under this policy.” 

[1] The possibility of such a construction of the meaning of the military service 
clause, in the face of a denial of such construction by the appellee, declares its 
ambiguity. This very state of conjecture suggests the rule of law, long adhered to, 
that in construing an insurance contract, which by ambiguities is capable of two rea- 
sonable interpretations, that interpretation will be adopted which is most favorable 
to the insured, and against the insurer. Grant et al. v. Lexington Fire & Marine 
Ins. Co., 5 Ind. 23, 61 Am. Dec. 74; American Surety Co. v. Pangburn, 182 Ind. 116, 
105 N. E. 769, Ann. Cas. 1916E, 1126; Ruddock v. Detroit Life Ins. Co., 209 Mich. 
638, 177 N. W. 242; Liverpool, etc., Ins. Co. v. Kearney, 180 U. S. 132, 21 Sup. Ct. 
326, 45 L. Ed. 460; Glens Falls Ins. Co. v. Michael, 167 Ind. 659, 74 N. E. 964, 79 N. 
F. 905, 8 L. R. A. (N. S.) 708; 1 Cooley’s Briefs on Insurance, 633; 1 Joyce, The 
Law of Insurance (2d Ed.) § 209; Schmidt v. Ins. Co., 4 Ind. App. 340, 344, 30 N. E. 
939, : 

[2] It is also a guiding rule in interpreting insurance contracts, that in case of 
doubt, the court favors the construction that will secure indemnity; and, especially 
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as to the interpretation of the limitation incident to military service, that construc- 
tion will be adopted which is against the insurer and favorable to the insured. 1 Joyce, 
the Law of Insurance (2d Ed.) § 221, p. 586; Malone v. State Life Ins. Co., 202 
Mo. App. 499, 213 S. W. 877; Redd v. Am. Central L. Ins. Co., 200 Mo. App. 383, 
207 S. W. 74; Kelly v. Fidelity Mutual L. Ins. Co., 169 Wis. 274, 172 N. W. 152; 
4 A. L. R. 845 (note) ; 14 R. C. L. § 103, p. 926; 25 Cyc. 740. In fact all limitations 
in an insurance contract are construed most strongly against the insurer. French v. 
Fidelity & Casualty Co. of N. Y., 135 Wis. 259, 115 N. W. 869, 17 L. R. A. (N. S.) 
1011; Kelly v. Fidelity Mutual L. Ins. Co., supra. 

The insured was running no risk occassioned by his military service at the time of 
his death. He was pursuing his own personal inclination, and was not engaged in 
any military service while on his leave of absence, or at the time of his death. 
Appellee admits this by the undisputed evidence, set forth in the agreed statement of 
facts. The appellee company hereby construes its own military clause, and that 
most favorable to itself, and in favor of full indemnity, notwithstanding the limita- 
tion of liability by any manner of construction of the military clause. 

[3] The proposition of error is brought to this court by motion for a new trial, 
for the reasons that the finding is not sustained by sufficient evidence, and is con- 
trary to law. Appellee claims these causes for new trial present no question on 
appeal, for the reason that, as appellee interprets appellant’s position, appellant com- 
plains that he should have had judgment for $1,000 and interest (the full indemnity), 
instead of $84.08, the amount of the legal reserve and interest. 

The basis of the amount found to be due appellant rests upon the interpretation 
of the policy. The trial court finds that appellant is entitled only to the legal reserve 
and interest. The trial court must find, if no more than inferentially, that insured 
was “engaged in military service for his government” while on his leave of absence, 
and that he was “performing military service for his government at the time of the 
collision,” which collision was not the proximate cause of death. Such a finding is 
the antithesis of appellee’s undisputed evidence (agreed statement of facts). This 
being the situation, the finding is not sustained by the evidence. The thing to be 
decided by the trial court was the meaning of the military clause. The amount of 
money, whether the full indemnity or the limited indemnity, was merely incidental to 
the real issue, and followed as a matter of course, the decision of the real issue. 

The evidence being undisputed, the interpretation of the contract was a question of 
law, from which it follows, that, if the finding was erroneous, it is contrary to law. 
The error is properly before the court by virtue of the error assigned. 

[4, 5] The first part of the sentence which seeks to limit liability, plainly limits 
such liability to risks incident to military service in time of war. It is the risk 
relative to, or that may be occasioned by military service, that appellee company seeks 
to guard against, and such a risk is an actual one incident to military service. The 
company assumed all risks of death not occasioned by military service. 

The decision is not sustained by sufficient evidence and is contrary to law. 

The judgment of the trial court is reversed. 

The trial court is directed and ordered to enter judgment for the appellant and 
against the anpellee for the sum of $1,000, with interest at the rate of 6 per cent. 
per annum from and after the day of January, 1919, and for costs. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. BAILEY. 
(Court of Appeals of Kentucky. May 23, 1924.) 
262 Southwestern Reporter, 280 
2. INSURANCE—NO DOUBLE RECOVERY WHERE INSURED COM- 

MITTED SUICIDE WHILE INSANE. 

There could be no double recovery under a life and accident policy where insured 
committed suicide while insane, in view of clause in policy that agreement to pay 
increased amount in event of death from bodily injury did not cover self-destruction or 
death resulting from bodily or mental infirmity. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

Appeal from Circuit Court, Graves County. 

Action by Manie Bailey against the Equitable Life Assurance Society of the 
United States. Judgment for plaintiff, and defendant appeals. Reversed and remanded 
fer new trial. 
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Bruce, Bullitt & Gordon, Wm. Marshall Bullitt, Robert G. Gordon, and Leo T. 
Wolford, all of Louisville, and Alexander & Green, of New York City, for appellant. 
Holifield, Gardner & McDonald and Bunk Gardner, all of Mayfield, for appellee. 


CLarKE, J. By two combined accident and life insurance policies, appellant insured 
the life of O. W. Bailey for $10,000 ordinary life insurance, with the further agree- 
ment that in case of death solely caused by accident it would, instead of $10,000, pay 
double that amount, or $20,000. About two months later the insured took his own 
life by drinking carbolic acid. Shortly thereafter his widow, as beneficiary, insti- 
tuted this action on the policies, and recovered a judgment for $20,000, and the com- 
pany has appealed. 


For reversal it is insisted that the court erred (1) in permitting Mrs. Bailey to 
testify concerning verbal statements of, transactions with, and acts done by her 
deceased husband, (2) in permitting a recovery under the double indemnity clause of 
the policy, (3) in overruling defendant’s motion for a peremptory instruction,(4) in 
giving instruction No. 1, and (5) in permitting physicians, in response to hypothetical 
questions, to express the opinion that Bailey was insane. 

[1] 1. Mrs. Bailey, the beneficiary, was permitted to testify, over defendant’s 
objection, how her deceased husband acted, what he did, some things he said, and 
how he looked shortly before his death, in support of her contention in avoidance of 
the suicide clause in the policy that he was so insane at the time that he did not know 
what he was doing. 

Subsection 2 of section 606 of the Civil Code provides: 

“& * * No person shall testify for himself concerning any verbal statement of, or 
any transaction with, or any act done or omitted to be done, by, * * * one who is 
* * * dead when the testimony is offered to be given. ** *” ya 

As Mrs. Bailey was testifying for herself, and her husband was: dead when the 
testimony was offered, it would seem clear that this section positively forbids her 
testifying concerning verbal statements of, transactions with, or acts done or omitted 
to be done by him. It is difficult to conceive how this language affords grounds for 
a contention that such testimony by Mrs. Bailey in this case was competent. More- 
over, in numerous cases we have held that similar evidence offered under like or 
analogous circumstances was incompetent under this Code provision. Turner v. 
Mitchell, 61 S. W. 468, 22 Ky. Law Rep. 1784; Northrip’s Adm’r v. Williams, 100 
S. W. 1192, 30 Ky. Law Rep. 1279; Vannatta v. Willett’s Adm’r,.103 Ky. 354, 45 
S. W. 85, 20 Ky. Law Rep. 59; Manhattan v. Beard, 112 Ky. 455, 66'S. W. 35, 23 Ky. 
Law Rep. 1747; Townsend v. Wilson, 114 Ky. 504, 71 S. W. 440, 24. Ky. Law Rep. 
1276; Mutual Life Insurance Co. v. O'Neil, 116 Ky. 742, 76 S. W. 839, 25 Ky. 
Law Rep. 983; Mutual Protective League v. Cole, 160 Ky. 805, 170 S..W. 184; 
Barnett’s Adm’r v. Brand, 165 Ky. 616, 177 S. W. 461; Kentucky Utilities Co. v. 
McCarty’s Adm’r, 169 Ky. 38, 183 S. W. 237; Young v. Bank of Sweetwater, 187 Ky. 
71, 218 S. W. 463; L. & N. R. Co. v. Horton 187 Ky. 617, 219 S. W. 1084. 

Our attention, however, is called by counsel for appellee to quite a number of 
other cases in which it has been held that such evidence was competent, or that its 
admission was not error. In several of these cases the question was not raised, or the 
testimony was rendered competent in rebuttal by reason of testimony offered by the 
other side, and for one or the other of these reasons the following cases relied upon 
by appellee are rendered inapplicable: Switchman’s Union v. Johnson, 105 S. W. 
1193, 32 Ky. Law Rep. 583; Sovereign Camp of Woodmen v. Landrum, 158 Ky. 841, 
166 S. W. 598; North River Ins. Co. v. Walker, 161 Ky. 368, 170 S. W. 983; Colum- 
bian Nat. Life Ins. Co. v. Wood, 193 Ky. 395, 236 S. W. 562. 

In Illinois Life Insurance Co. v. Delang, 124 Ky. 569, 99 S. W. 616, 30 Ky. Law 
Rep. 753, and Fidelity & Casualty Co. v. Cooper, 137 Ky. 544, 126 S. W. 111, the 
wife was neither a party to the action nor a beneficiary under the policy, and these 
too, therefore, are not in point, but the cases of Metropolitan Life Ins. Co. v. Thomas, 
106 S. W. 1175, 32 Ky. Law Rep. 770, Bankers’ Frat. Union v. Donahue, 109 S. W. 
878, 33 Ky. Law Rep. 196, and A2tna Life Ins. Co. v. Bethel, 140 Ky. 609, 131 S. W. 
523, are directly in point, and cannot be distinguished, since they hold that the bene- 
ficiary may testify in his or her own behalf as to what he or she saw decedent doing. 

In the first of these, the Thomas Case, the court held the evidence competent 
because it was not a communication between husband and wife, but that fact only 
rendered it inoffensive to subsection 1 of section 606, and the court’s attention evi- 
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dently was not called to subsection 2, supra, for no argument was, or could have been, 
offered to show it was not violative thereof. 

The next case, Bankers’ Frat. Union v. Donahue, also holds such evidence com- 
petent for the same insufficient reason, and upon authority of the Thomas Case. 

The next case, A©tna Life Ins. Co. v. Bethel, cites, in support of its like holding, 
the Thomas, Donahue, and Cooper Cases, and Manhattan v. Beard, supra, whereas, 
as we have seen, the Cooper Case was not opposite, and the Beard Case is contra. 

It is therefore clear, we think, that the cases holding that a beneficiary of a life 
insurance policy may testify concerning transactions with or acts done or omitted to be 
done by the decedent are not only contrary to the plain and unambiguous provisions of 
subsection 2 of section 606 of the Code, but that they have no support whatever except 
the fact such evidence is not violative of another subsection of this section of the 
Code, which is, of course, no support whatever. We are therefore of the opinion 
that the above cases, in so far as they hold that any person may testify for himself 
concerning verbal statements of, transactions with or acts done or omitted by one who 
is dead when the testimony is given, must be, and they are, overruled. It follows, 
therefore, that the court erred in permitting Mrs. Bailey to testify as to what. her 
deceased husband said or did, and as to how he looked or acted. And, as this was 
manifestly prejudicial to the defendant, the judgment must be reversed for this 
reason. 

[2] 2. We are also of the opinion that the court erred in permitting any recovery 
whatever under the double indemnity clause of the policy. With reference to this 
liability the policy contains this clause of exemption: 

“This agreement to pay an increased amount in the event of death from bodily 
injury does not cover self-destruction, sane or insane; * * * or death resulting, directly 
or indirectly, from bodily or mental infirmity.” 

As it is admitted that the death of the decedent resulted from his taking carbolic 
acid, and as plaintiff, in avoidance of the customary self-destruction clause with 
reference to the ordinary $10,000 liability, pleaded and attempted to prove that 
decedent was so insane at the time he took the carbolic acid that he did not realize the 
nature or consequences of his act, it is perfectly clear that both her pleading and 
proof brought the case directly within another provision of the policy which exempted 
the company from double liability. In other words, she could not, in order to entitle 
herself to the $10,000 ordinary life insurance, allege and prove that the insured was 
s0 insane as not to appreciate the nature and consequences of his act, and at the same 
time deny that his death resulted directly or indirectly from bodily or mental infirmity, 
in order to entitle her to the double liability insurance against accidental death. 

Counsel for plaintiff, in their effort to avoid this obvious dilemma, argue at 
great length to prove that insanity is a physical and not a mental infirmity, but we 
are unable to understand or see the force of this argument, since if it was not 
technically a suicide it was certainly either a bodily or a mental infirmity that caused, 
directly or indirectly, the insured’s death, and in any event the company, by the contract 
of insurance, was relieved of liability for the double indemnity provided against death 
caused solely from accident. 

[3] Nor is their argument sound that defendant could not avail itself of this 
clause of the policy because not pleaded as a defense, since plaintiff in her petition set 
out the clause and pleaded facts in avoidance of such anticipated defense, thereby 
relieving defendant of the necessity of doing more than denying such alleged facts, 
which it did. 

As the evidence at another trial will necessarily differ from that heard at this 
trial, by reason of the exclusion of the wife’s testimony, we refrain from deciding 
whether or not the court erred in refusing to give a peremptory instruction in favor of 
the defendant, and we do not deem it necessary to discuss appellant’s other conten- 
tions, which are disallowed. 

For the reasons indicated, the judgment is reversed, and the cause remanded for 
a new trial consistent herewith. 

The whole court sitting. 





Insurance Law Journal, Vol. 63. [Sept., 1924 


BECKER v. ILLINOIS LIFE INS. CO. ET AL. (No. 2.) 
(Supreme Court of Michigan. June 2, 1924.) 
198 Northwestern Reporter, 884. 

1. INSURANCE—EVIDENCE HELD TO SHOW FRAUD IN PROCURE- 
MENT OF CHANGE OF BENEFICIARY. 

Evidence held to establish fraud in procurement of change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

2. INSURANCE—POLICY HELD NOT CONTESTABLE AFTER TWO 
YEARS, THOUGH INSURED DIED WITHIN TWO-YEAR PERIOD. 
Policy containing two-year incontestable clause, as required by Pub. Acts 1917, 

No. 256, may not be contested after lapse of that period, though insured did not 

survive two years. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCE—INSURER HELD ENTITLED TO CREDIT AGAINST ONE 
BENEFICIARY FOR AMOUNT PAID ANOTHER UNDER COMPRO- 
MISE SETTLEMENT. 

Where, after compromise settlement with beneficiary named in policy, insurer was 
adjudged liable to beneficiary originally named for full amount of policy, and 
where such beneficiary had received benefit of most of fund paid under compromise 
agreement to other claimant, insured was entitled to have credit for such amount: 

(For other cases, see Insurance, Dec. Dig. § 672.) 

Error to Circuit Court, Wayne County; Burton L. Hart, Judge. 

Action by Ida Becker against the Illinois Life Insurance Company and Emma 
Becker. Judgment for plaintiff, and defendant insurance company brings error. 
Decree modified, and affirmed. 

Argued before Clark, C. J., and McDonald, Bird, Sharpe, Moore, Steere, Fellows, 
and Wiest, JJ. 

Douglas, Eaman, Barbour & Rogers, of Detroit, and Henry W. Price and Hugh 
T. Martin, both of Chicago, Ill., for appellant. 

George A. Kelly, of Detroit, for appellee. 

McDona_p, J. The plaintiff began a suit at law on an insurance policy issued 
by defendant Illinois Life Insurance Company, on the life of her husband. The case 
was transferred to the chancery side of the court. In her bill she alleges that the 
policy was issued August 28, 1919, and that she was named beneficiary; that after- 
wards, by fraud, wilful misrepresentations, and duress, Emma Becker, the step- 
mother of William Becker, induced him to change the beneficiary to her; that 
William Becker died May 27, 1920, while the policy was in full force and effect; 
that after furnishing proofs of death she discovered the change in beneficiaries, and 
at once notified the defendant company that it had been obtained by fraud and undue 
influence, and that she was entitled to payment of the amount of the policy. In the 
prayer for relief she asked to have the change of beneficiary declared null and 
void, and that the money be paid to her. 

The answer of defendant, Emma Becker, admits the change in beneficiary, but 
denies that it was induced by fraud or duress. 

The Illinois Life Insurance Company answered that there was no fraud in the 
change of the beneficiary, but that the policy was obtained by the fraud of William 
Becker, in that he knowingly made false statements of material facts in his applica- 
tion; and that after the discovery of these misstatements it settled and compromised the 
policy with Emma Becker by paying her $1,000. 

On the hearing the circuit judge determined that the change in the beneficiary 
was brought about by the fraud of Emma Becker; that it was void; that the legal 
beneficiary was Ida Becker, the plaintiff; that the insured made no willful mis- 
statements of material facts in his application; and that the full amount of the 
policy, $2,000, should be paid to Ida Becker. From the decree entered the defendant 
Illinois Life Insurance Company has appealed. 

The record presents the following questions: 

[1] 1. Was the change in beneficiary obtained by fraud? The circuit judge filed 
an opinion as a basis for his decree, in which he has pointed out facts and circum- 
stances showing fraud on the part of Emma Becker in obtaining the change of 
beneficiary. Counsel for the defendant argues that he based his conclusions wholly 
on the testimony of Mr. Benjamin, and that at most the representations testified to 
by him were merely promises of something to be done in the future, which do not 
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constitute fraud, citing Piano & Music Co. v. Pontiac Clothing Co., 199 Mich. 141, 


165 N. W. 856; Barker v. Finley, 200 Mich. 166, 166 N. W. 996; Kefuss v. Whitley, 
220 Mich. 67, 189 N. W. 76. 


Mr. Benjamin testified to a conversation with Emma Becker as follows: 

“In this conversation I asked Mrs. Becker how it came to be that William Becker, 
Jr., changed this policy to her, and she said, ‘Well, I will tell you,’ she says, ‘I 
wanted to get William to come over to the house when he was sick, but I didn’t 
want his wife, and he wouldn’t come without her, so they went over to her mother’s 
place.’ She says, ‘I told William that his wife was not of age, and she was about to 
become a mother, and that her parents, her father and mother, are money grabbing and 
penurious people, and that his wife was afraid of her people, and that, if she got this 
money, her people would take it away from her, and that the wife Ida and the child 
would never get any benefit of it; and I told Mr. Becker that he better transfer the 
insurance over to me, and I would hold it for the wife and child, and I would see 
that they would get it, and William thought that it was all right, and that was the 
reason why he transferred the insurance to me.’” 


The court found that when Emma Becker told her stepson that, if he would 
transfer the insurance to her, she would hold it for his wife and child, that she did 
not intend to keep her promise, and that the statements made by her were a part of 
a scheme to get the insurance money for herself; that when the deceased made the 
change he did not understand that the policy was in effect without the payment of 
the note which he had given for a part of the premium, and which Emma Becker 
said she would pay; and that he was influenced either by misstatements or conceal- 
ment of the facts by Emma Becker and those acting with her. The doctrine announced 
in the cases relied on by the defendant and cited above has no application to repre- 
sentations, though promissory in character, but which are made in bad faith, and 
as a part of a scheme to defraud, or where the fraud is partly by false promises, and 
partly by false representations of facts. In the instant case the finding of the court 
on the facts render these cases inapplicable. From our examination of the testimony 
we think the trial court reached a correct conclusion in determining that the change 
in beneficiary was brought about by fraud. The evidence furnishes no other reason- 
able explanation for the change. 


[2] 2. It is next contended by the defendant that it is not liable, because the 
policy was obtained by material misrepresentations made by the insured in the 
application. 

Such a defense is not available to the defendant at this time. The policy con- 
tained the incontestable clause required by Act 256, P. A. 1917, viz., that it shall be 
incontestable after two years from its date, except for the non-payment of premiums, 
etc. The policy bears date August 28, 1918. The insured died May 27, 1920. Suit was 
begun on the policy July 30, 1920. The defendant first gave notice that the policy 
was void on account of material misrepresentations in its amended plea filed on 
the 17th of November, 1921, more than two years after the policy was issued. It is 
not contended that the company denied liability on this account previous to that date 
It is argued by the defendant that the incontestability clause has no application, 
because the insured died within the two-year period; that the policy was therefore 
not in force for two years after its issuance; that the death of the insured suspended 
it and fixed the rights of the parties. As was said by the U. S. Supreme Court in 
Mutual Life Insurance Company of New York v. Hurni Packing Company, 263 
U. S. 167, 44 Sup. St. 90, 68 L. Ed——-: 

“The argument is ingenious but fallacious, since it ignores the fundamental pur- 
pose of all simple life insurance, which is not to enrich the insured but to secure the 
beneficiary, who has, therefore, a real, albeit sometimes only contingent, interest in 
the policy.” 

“The beneficiary has an interest in the contract, and as between the insurer and 
the beneficiary all the rights and obligations of the parties are not determined as of 
the date of the death of the insured. The incontestable clause in a policy of insurance 
inures to the benefit of the beneficiary after the death of the insured as much as it 
inures to the benefit of the insured himself during his lifetime. The rights of the 
parties under such an incontestable clause as the one contained in this contract do not 
become fixed at the date of the death of the insured. In case of a breach of war- 
ranty * * * the insurer must assert its claim within the two-year period, whether the 
insured survives that period or not, either by affirmative action or by defense to a 
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suit brought on the policy by the beneficiary within the two years.” Monahan v. 
Metropolitan Life Ins. Co., 283 Ill. 136, 119 N. E. 68, L. R. A. 1918D, 1196. 

In Mutual Life Insurance Company of New York v. Hurni Packing Company, 
supra, the court cites the principal cases involving this question, and distinguishes 
those which announce a doctrine contrary to that expressed in Monahan v. Metropoli- 
tan Life Insurance, supra. In that very instructive opinion, Mr. Justice Sutherland, 
speaking for the court says: 

“The provision plainly is that the policy shall be incontestable upon the simple 
condition that two years shall have elapsed from its date of issue—not that it shall 
be incontestable after two years if the insured shall live, but incontestable without 
qualification and in any event”—citing Monahan v. Metropolitan Life Ins. Co., supra; 
Ramsey v. Old Colony Life Ins. Co., 297 Ill. 592, 131 N. E. 108; Ebner v. Ohio, etc., 
Ins. Co., 69 Ind. App. 32, 121 N. E. 315; Hardy v. Phoenix Mutual Life Ins. Co., 180 
N. C. 180, 104 S. E. 166. 

In the instant case the defendant is barred by the incontestability clause of the 
policy from making the defense that it is void because of material misrepresenta- 
tions in the application. 

[3] The defendant recognized Emma Becker as the legal beneficiary of the policy. 
After the beginning of this suit by Ida Becker, it paid Emma Becker $1,000 in settle- 
ment, and received her release. The court found that the plaintiff was entitled to 
recover from the insurance company the full amount designated in the policy. It 
appears from the evidence that the plaintiff received the benefit of most of the $1,000 
paid to Emma. In view of this fact we think that in fairness to all of the parties 
the amount which the plaintiff is entitled to recover should be reduced by $1,000. 
With this modification the decree is affirmed. Neither party will have costs. 


THOMAS v. MODERN WOODMEN OF AMERICA. (No. 13973.) 
(Kansas City Court of Appeals. Missouri. May 1, 1922. Mandate of Supreme 
Court Quashing Writ, April 4, 1924.) 

260 Southwestern Reporter, 552. 

1. INSURANCE—MATTERS HELD NOT TO SHOW ESTOPPEL TO DENY 

LIABILITY FOR DEATH IN PROHIBITED OCCUPATION. 

In an action on a death benefit certificate, offers of proof that defendant’s district 
deputy head consul, while explaining the by-laws and rules to members of insured’s 
lodge, stated, in answer to insured’s question, that if he continued as a member of the 
order, paid all dues and assessments and was not expelled after changing to a pro- 
hibited occupation, the insurance would be paid if he were killed while engaged 
therein, and that he paid all dues and assessments in reliance on such statement, held 
properly excluded as evidence of estoppel to deny liability because of his death trace- 
able directly to his being engaged in such occupation; no forfeiture for engaging 
therein being provided in the contract, which recognized insured’s right to do so, and 
remained enforceable in case of his death from any cause not connected with the 
prohibited occupation. 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 

7. INSURANCE—SUFFICIENCY OF PLAINTIFF'S EXPLANATION OF 
VARIANCE BETWEEN PROOFS OF DEATH AND CONTENTION AT 
TRIAL HELD FOR COURT SITTING AS JURY. 

In an action on a death benefit certificate, whether plaintiff's explanation as to 
why the proofs of death stated that an electric shock was the immediate cause of 
insured’s death, rather than phosgene gas poisoning, as contended by plaintiff, was 
sufficient to rob the proofs of their conclusive character, held for the court sitting 
as a jury.. 

(For other cases, see Insurance, Dec. Dig. § 825[3].) 

Appeal from Circuit Court, Lafayette County; Samuel Davis, Judge. 

Action by Mary E. Thomas against the Modern Woodmen of America. Judg- 
ment for defendant, and, from an order sustaining plaintiff’s motion for new trial, 
defendant appeals. Reversed and remanded, with directions. 

Barbour & McDavid, of Springfield, H. F. Blackwell, of Lexington, and Truman 
Plantz, of Warsaw, Ill. for appellant. 

Lyons & Ristine, of Lexington, for respondent. , 

BLanp, J. This is an action upon a death benefit certificate in the sum of $2,000, 
issued by defendant, a fraternal benefit society, upon the life of Charles Homer 
Thomas in favor of his mother, the plaintiff herein, as beneficiary. The insured 
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died on the 17th day of June, 1919, as the result of an electric shock and burn received 
while he was engaged in the occupation of an electric lineman and working for the 
Missouri Gas & Electric Service Company at Liberty, Mo. Defendant refused to pay 
the amount of the policy, and plaintiff brought this suit. A jury was waived, and 
the case was tried by the court, resulting in a judgment for the defendant. A motion 
for a new trial was filed by plaintiff, and the court sustained the same, giving as 
his reason that “the court erred in sustaining defendant’s objection to plaintiff’s offer 
to prove that defendant waived the insured’s engaging in a hazardous occupation.” 
Defendant has appealed. 

The contract consisted of the application, defendant’s by-laws, and the benefit 
certificate. In his application the deceased stated that he was employed as a laborer 
with the Lexington Water Company, and that he was not employed directly or 
indirectly “in any of the occupations classed as hazardous or prohibited by the by-laws 
of this society”; that he agreed that he would not engage in any of such occupa- 
tions except at the same time recognizing the full force and effect of defendant’s 
by-laws, limiting or extinguishing the society’s liability upon the certificate of any 
member engaging in such occupation; that he agreed that, if he failed to comply 
with any of such by-laws then in force or thereafter to be adopted, the benefit 
certificate should be void. The by-laws provided that any person who was engaged 
in the occupations named as hazardous in said by-laws should not become a beneficiary 
member of the society, and, if any applicant changed his occupation after making his 
application and prior to its adoption by engaging in such an occupation, he should 
not be eligible to join the society as a beneficiary member. The by-laws named as 
hazardous the following among other occupations: “11. Electric car, power, light 
or telephone linemen.” The by-laws provided that engaging in or entering on or 
continuing in any of th hazardous occupations therein named “shall totally exempt 
said society from any and all liability to such member, his beneficiary or bene- 
ficaries, on account of the death of such member directly traceable to employment in 
such hazardous or prohibited occupation.” 

The benefit certificate contains the following: 

“If the said member at any time after the issuance of said benefit certificate, 
shall enter upon any of the prohibited or hazardous occupations mentioned in the 
by-laws of this society, as the same now exist or hereafter may be modified, 
amended, added to or enacted, the entrance into said employment shall extinguish or 
limit the liability of this society upon said certificate in accordance with the by- 
laws thereof in force at the time of his death.” 

All of these provisions of the application, by-laws, and benefit certificate were 
pleaded in the answer, together with the fact that the insured came to his death 
while in the performance of his duties and while engaged in the occupation of an 
electric lineman, and that his death resulted from an electric shock directly trace- 
able to his said employment. 

The reply alleges that defendant and its officers had full knowledge of the 
fact that the insured had engaged in the occupation of an electric lineman, and 
with such knowledge defendant’s officer stated to him that it was “all right” for 
him to engage in such work and occupation, and that, if while so engaged he 
was killed, the benefit certificate would be paid “without question”; that the 
insured relied upon such representations and continued to pay his dues and was in. 
good standing at the time of his death; that by reason of such circumstances, “and 
the statements and waivers made” by the defendant, plaintiff was entitled to the 
insurance provided for in the benefit certificate. 

The offer of proof, containing matter which it is claimed shows waiver, which 
was excluded by the court and for which reason the court granted plaintiff a new 
trial, was to the effect that one Anthony Doble, a district deputy head counsel 
of the defendant, while in Lexington, Mo., the location of the camp of which the 
insured was a member, on financial business of the head camp, and while the local 
camp was in sesSion, was asked by the insured, “at open lodge meeting” at the 
time Doble was explaining to the members of the lodge the by-laws and rules of 
the organization, whether or not, now that he had changed his occupation and was 
engaged as an electric lineman, if he were killed while so engaged, would his 
beneficiary receive her insurance, and that Doble replied: 

“* * * That such work was classed as a hazardous occupation under the by- 
laws of the Modern Woodmen of America, but that, unless Charles Homer Thomas 
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was expelled from the order on account of him so engaging, and that if he continued 
as a member of the order and paid all dues and assessments levied against him and 
was not expelled by the Modern Woodmen of America, and was killed while en- 
gaged as a lineman for the Electric Light Company, that his beneficiary, Mary E. 
Thomas, would receive her benefits, and that the insurance would be paid by the 
lodge without question. * * * That in reliance upon such statement made by 
Mr. Doble, for and on behalf of the head consul and head camp of the Modern 
Woodmen, Mr. Thomas continued as a member of the Modern Woodmen of 
America, continued to pay all dues and assessments levied against him as such 
member, and that at the time of his death had paid all dues and assessments and 
complied with all the rules and regulations of the defendant.” 

Plaintiff also offered to prove that shortly before deceased talked to Doble 
he stated to persons other than the representatives of the defendant that, if there 
was any question about his insurance in the defendant because be was engaged 
in one of the occupations classed as hazardous, he would drop this insurance and 
take other insurance; that he stated to his mother and other persons not representing 
the defendant that he relied upon the statements of Doble and continued to pay 
his dues and assessments on account of such assurance. The court likewise refused 
this offer of proof. 

[1, 2] Plaintiff insists that the court erred in excluding these offers of proof, 
for the reason that they tended to prove that the “defendant accepted dues and 
assessments with full knowledge on the part of the district deputy head consul 
that the insured was engaged in a prohibited occupation, and defendant is now 
estopped from denying liability on account of such prohibited occupation.” We 
think that the court properly excluded these offers of proof even assuming that 
Doble was such an officer of the defendant as would have authority to bind the 
defendant in the matters and things covered by the offer of proof, and there is a 
grave question as to whether he had such authority. We think that the evidence 
offered is insufficient to show either waiver or estoppel on the part of the defendant. 
The distinction between waiver and estoppel in insurance cases has not been 
fully recognized in the reported cases, but the two have been well defined in the 
case of Metcalf v. Phenix Ins. Co., 21 R. I. 307, 309, 43 Atl. 541, 542, as follows: 

“A waiver arises by the intentional relinquishment of a right by a person or 
party to insist upon his right at the proper time, and does not imply any conduct 
or dealing with another by which that other is induced to act or forbear to act to 
his disadvantage; while an estoppel necessarily presupposes some such conduct or 
dealing with another.” 

It is apparent that there was no relinquishment of a known right or neglect to 
msist upon a right at the proper time by the defendant. There was no forfeiture 
provided for the insured engaging in a hazardous occupation anywhere in the 
contract had by the insured with defendant. Under its terms he had a perfect 
right to enter upon any of the occupations denominated as hazardous in the by-laws, 
and by doing so the policy did not become void, but the agreement was that, if he 
entered into such a prohibited or hazardous occupation and his death should be 
traceable to his employment in such, then the defendant should be exempt from 
liability under the policy. If after the insured entered into the hazardous occupa- 
tion he died from any other cause, the policy was enforceable to the same extent 
as though no such clause against hazardous occupations was contained in the con- 
tract. At the time Doble received the information that the insured was engaged 
in an occupation denominated as hazardous or prohibited, defendant could not have 
expelled insured from the society because he had done so, for the reason that the 
contract recognized the right of the insured to engage in such an occupation. De- 
fendant could not exact any higher rate of premium or assessment by reason of 
insured’s entry into such an occupation. Under the provisions of the by-laws, no 
person could obtain insurance who was engaged in any such an occupation. Upon 
obtaining knowledge that insured had become an electric lineman, defendant had no 
right to refuse premiums thereafter offered by him upon the insurance. The bene- 
fit certificate was still in force, and plaintiff had a perfect right to offer premiums 
due, and defendant to accept the same without any waiver upon defendant’s part. 
This matter has been thoroughly settled by a number of decisions in other states. 
Ridgeway v. Modern Woodmen of America, 98 Kan. 240, 157 Pac. 1191, L. R. A. 
1917A, 1062; Miller v. Illinois Bankers’ Life Ass’n, 138 Ark. 442, 212 S. W. 310, 
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7 A. L. R. 378; Abell v. Modern Woodmen of America, 96 Minn. 494, 105 N. W. 
65, 906; Modern Woodmen of America v. Talbot, 76 Neb. 621, 107 N. W. 790; 
Crites v. Modern Woodmen of America, 82 Neb. 298, 117 N. W. 776; Showalter v. 
Modern Woodmen of America, 156 Mich. 390, 120 N. W. 994; Frain v. Modern 
Woodmen of America, 60 Colo. 585, 155 Pac. 330; Modern Woodmen of America 
v. Weekley, 42 Okl. 25, 139 Pac. 1138. 

[3, 4] Plaintiff in her brief quotes extensively from defendant’s by-laws con- 
cerning expulsion and disciplining of members who should violate the rules of 
the society, but these have no bearing on the case. As before stated, insured, 
after obtaining the insurance, had a perfect right under the by-laws to enter into 
any of the occupations denominated “prohibited or hazardous.” If Doble repre- 
senting the defendant made statements to the insured set forth in the offer of 
proof, such statements were not sufficient upon which to base a plea of estoppei 
against the defendant. One of the elements of estoppel is that the party to whom the 
misrepresentation or concealment of a material fact is made must have been ignorant 
of the truth of the matter. Acton v. Dooley, 74 Mo. 63, 67. 

“The law is quite well settled that a representation, promise or assurance to 
form the ground of an action or defense, where one has been induced to act by 
reason thereof, should be of some fact then existing, or which had previously existed, 
and not merely a promise as to future conduct or intentions. Many of the authori- 
ties in support of this statement will be found cited in Bullock v. Wooldridge, 
42 Mo. App. 356. In Herman on Estoppel, § 778, it is stated: “If the representation 
relate to something to be afterward brought into existence it will amount only to 
a declaration of intention, or of opinion, liable to modification or abandonment 
upon a change of circumstances of which neither party can have any certain 
knowledge. The only case in which representation as to the future can be held to 
operate as an estoppel is where it relates to an intended abandonment of an 
existing right and is made to influence others, and by which they have been 
induced to act.’ In Cooley on Torts, § 474, it is stated: ‘Actual or positive fraud 
consists in deception practiced in order to induce another to part with property 
or surrender some legal right and which accomplishes the thing designed. The 
deception must relate to facts then existing or which had previously existed and 
which are material to the dealings between the parties on which the deception was 
employed.’” Morris v. McMahan, 75 Mo. App. 494, 497. 

The law as above stated is supported in the following authorities: Insurance 
Co. v. Mowry, 96 U. S. 544, 24 L. Ed. 674; 2 Herman on Estoppel, § 778; Bullock 
v. Wooldridge, 42 Mo. App. 356, 361, 362; 16 Cyc. 752. 

It is apparent that the representations made by Doble were not of some 
existing fact, but were merely a promise or an assumed future fact, for the offer 
to prove shows that the insurance was to be good only in case the defendant 
did not expel the insured, and the sense of the statement of Doble is that, if 
the defendant desired at any time in the future to expel insured, it retained the 
right to do so. It was only in case that it did not expel him that his insurance 
would be good. Doble did not even promise the insured that defendant would not 
expel him. 

In 16 Cyc. 756, 757, it is stated: 

“An admission, in order to constitute an estoppel, must relate to a matter 
of fact, and a person will not be estopped by an admission as to the law; and 
the same rule applies to admissions as to the legal effect of a contract.” 

And at pages 750, 751: 

“A representation, to constitute an equitable estoppel, must ordinarily be as 
to a matter of fact and not a mere matter of opinion.” 

It is apparent that all that Doble was atempting to do was to give his 
opinion as to provisions of the contract of insurance that defendant had with 
the insured. At the time insured asked the question, Doble was engaged in explain- 
ing to the members of the lodge the by-laws and rules of the organization, 
and Doble was merely putting his construction upon the contract. The terms of 
this contract were known to the insured at the time. At the time the insured 
had the conversation with Doble, he knew that he had engaged in an occupation 
denominated by the society as hazardous or prohibited, and he was fearful that 
by reason of this fact his insurance would not fe good, so he asked Doble concern- 
ing the matter. The certificate which he then had in his possession provided 





358 Insurance Law Journal, Vol. 63. [Sept., 1924 


that, if he engaged in any of these prohibited or hazardous occupations, “the en- 
trance into said employment shall extinguish or limit the. liability of this society 
upon said certificate in accordance with the by-laws thereof in force at the time of 
his (insured’s )death.” Therefore the insured had knowledge of the provisions 
of the contract at the time he questioned Doble in reference to the same. The 
insured was not ignorant of the matter of which he was asking Doble. There 
is no claim that the statements or representations made by Doble were not made 
in good faith or that they were fraudulent, and under the circumstances it cannot 
be said that Doble was doing other than expressing his opinion as to the meaning 
or legal effect of the contract. Miller v. Life Ass’n, supra. 

However, it is contended by plaintiff that the undisputed evidence shows that 
the insured came to his death as the direct result of phosgene gas poisoning that 
he received while a member of the American Army in France during the late 
war; that the burden of proof was upon the defendant to show that insured 
came to his death as the result of being engaged in a prohibited or hazardous 
occupation; that that burden has not been discharged; and that this court should 
reverse and remand the cause, with directions to the lower court to enter judgment 
in favor of plaintiff. 

[5] One of the assignments in the motion for a new trial was that the finding 
was against the weight of evidence. The court having assigned his reason for 
sustaining the motion for a new trial, he necessarily overruled the motion as to 
the assignments not mentioned by him. Buehler v. Paint Co. (Mo. App.) 231 S. W. 
283, 287. We therefore must hold that the trial court found that insured did 
not come to his death as the result of phosgene gas poisoning but as the result 
of having received an electric shock and burn while engaged in his duties as a 
lineman. 

There was only one witness, named Asbury, to the death of the insured, and 
he did not see the whole occurrence. This witness testified that he was working 
with insured and that he was about half a block from the insured at the time of the 
latter’s death; that he saw the insured go up the pole carrying the wire charged 
with a deadly current of electricity, and that he next saw him strike the ground; 
that a tree obstructed the view of the witness; that insured was working on a 
2,300 voltage wire. The witness went up the pole after insured fell and found a 
wire “to be tapped into the transformer.” Insured was supposed to make “the 
primary tap .n the transformer.” When the witness reached the top of the pole 
he found that the work had been started by the insured. On direct examination the 
witness said that his attention was first attracted by a flash of electricity; that he 
heard his name called, and that he judged that it was called by the insured; that 
the tone of the voice “seemed like it was a cry of pain.” 

The theory of plaintiff as to the immediate happening causing the insured’s 
death is not plainly set forth in her brief, but we assume that it is her theory 
that the insured died as the result of phosgene gas poisoning, and that he then 
fell upon a live wire, and that the flash of light occurred when he struck the wire 
and after his death. However, the testimony of Asbury upon direct examination 
would tend to show that insured was alive after he struck the wire and tended 
to show that the live wire was the cause of the death. However, later in his testi- 
mony, this witness testified that he would not be positive whether it was before 
or after he saw the flash that he heard his name called, or that he even heard his 
name or saw deceased fall. He testified that he examined the body after it fell 
and found a burn on insured’s arm about the size of a quarter. This appeared 
to be an electrical burn; that the witness had experienced shocks a great many 
times in his work as a lineman, and that the burns he received were always red- 
dish white burns; that they never were dark brown or dark blue such as were 
the burns that appeared on deceased’s body. 

Plaintiff introduced expert testimony tending to show that burns upon a live 
man’s body caused by electricity would be reddish white in color and that blue 
black burns indicated post death burns. Plaintiff also introduced testimony tend- 
ing to show that the deceased had received a severe gassing from phosgene gas 
while in France, and that a few days before his death he complained of a 
filling-up sensation in his lungs. Plaintiff introduced expert testimony tending to 
show that at any time from one to five years after a person had been subjected 
to gassing by phosgene gas the gas might attack the heart and cause instant 
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death; that one of the symptoms of such gas in the system was the sensation 
known as “filling-up” of the lungs; that said gas was harmless or at least would 
not kill a person unless it came in contact with the heart; and that it usually caused 
more trouble after exercising than at any other time. These experts testified, 
in answer to hypothetical questions propounded to them, that deceased could or 
might have come to his death from the effects of phosgene gas. 

[6] Defendant introduced the death proofs furnished by plaintiff which stated 
that deceased came to his death at Liberty, Mo., on June 17, 1919, as the result 
of an electric shock, and the immediate cause of his death was an electric shock. 
We need not say whether the evidence of witness Asbury, in view of the great 
conflict therein, was sufficient from which the court could have found that deceased 
came to his death as the result of an electric shock rather than phosgene gas 
poisoning, for the reason that the proofs of death themselves were some evidence 
that the death was caused by an electric shock. The law is that such proofs 
are conclusive upon plaintiff as to the cause therein mentioned as the death of the 
insured unless explained. Remfry v. Ins. Co. (Mo. App.) 196 S. W. 775, 778; West 
v. National Council Knights and Ladies of Security (Mo. App.) 221 S. W. 391, 
392; Castens v. Supreme Lodge Knights and Ladies of Honor, 190 Mo. App. 57, 
ek S. W. 264; Stephens v. Met. Life Ins. Co., 190 Mo. App. 673, 680, 176 S. W. 

3 


[7, 8] An explanation was attempted to be made by plaintiff in this case as to 
why it was stated in the proofs that an electric shock was the immediate cause 
of insured’s death. Whether that explanation was sufficient to rob the proofs of 
their conclusive character we need not say, for the reason that, even if such 
explanation was such that the jury, or the court sitting as a jury, could find it 
sufficient and true in fact, nevertheless, even after the explanation was made, the 
court sitting as a jury could still refuse to believe the explanation and base his 
conclusions on the fact that deceased came to his death from an electric shock upon 
the proofs of death alone. Neither was the court required to believe the expert 
testimony, especially in view of the fact that such testimony covering the char- 
acteristics of phosgene gas and gas poisoning was based almost conclusively upon 
books and lectures rather than actual experience- 

From what we have said the judgment should be reversed, and the cause 


remanded, with directions to reinstate the judgment in favor of the defendant, 
and it is so ordered. 


All concur. 


CLARK v. BROTHERHOOD OF AMERICAN YEOMEN. (No. 3456.) 
(Springfield Court of Appeals. Missouri. May 12, 1924.) 
262 Southwestern Reporter, 463. 

2. INSURANCE—WHERE DEFENSE IS FRAUD CHARACTER OF POLICY 
OR CERTIFICATE HELD IMMATERIAL AS TO STATUTORY LIMI- 
TATION OF DEFENSES. 

In an action on an insurance certificate, where the evidence tended to show that 
the alleged insured was stricken with his fatal illness when the policy was delivered, 
if it was delivered, and that the policy was not in fact delivered, the character of 
the policy, as to whether an old-line policy or not, is immaterial on right to defend 
under Rev. St. 1919, § 6192. 

(For other cases, see Insurance, Dec. Dig. 720.) 

Appeal from Circuit Court, Jasper County; Grant Emerson, Judge. 

Action by Cecil Clark, administrator of the estate of Dick Howard, deceased, 
against the Brotherhood of American Yeomen. From a judgment for defendant, 
plaintiff appeals. Affirmed. 

Owen & Davis, of Joplin, for appellant. 

Walden & Andrews, of Joplin, for respondent. 

Brabey, J. This is an action on an insurance policy or certificate. The cause 
was tried before the court without a jury. The finding was for defendant, and 
plaintiff appealed. 

The petition is in the usual form. The answer is a general denial, and the 
further defenses that the insured was not in good health when it was claimed the 
certificate or policy was delivered, and that the insured was not a member of 
defendant society and had not been initiated into said society. Other allegations 
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were made in the answer, but it is not necessary to mention them here. The 
reply put in issue the new matter appearing in the answer. 

The certificate sued on, and introduced in evidence, shows that it was issued by 
the head officers or lodge on June 25, 1919. At the bottom of the certificate appears 
the following: 

“Member adopted and benefit certificate delivered this lst day of July, 1919. 
{Signed] Ida Sours, Foreman. Cecil L. Clark, Correspondent.” 

Following is the warranty of good health, etc. as follows: 

“T hereby warrant that I am in good health, that no change has occurred in 
my condition as set forth in my application; and I hereby accept this benefit cer- 
tificate and‘ agree to all the conditions and limitations therein contained as set out 
on the four pages hereof at date of my adoption. [Signed] Dick Howard, Applicant.” 

[1] Defendant offered substantial evidence tending to show that on July 1, 1919, 
the date when the certificate purports to have been delivered, the deceased was 
then very sick. It is admitted that deceased died on July 12. Defendant also 
offered substantial evidence tending to show that the certificate was not in fact 
delivered during the lifetime of the deceased, and that the deceased’s purported 
signature to the warranty of good health and likewise the signature of Ida Sours 
were forgeries, and were placed on the certificate after the death of the deceased. 
This evidence went in without objection at the time. At the close of the case 
plaintiff moved to strike out this evidence on the ground that the defendant admited 
in its answer that it issued to the deceased the certificate sued on. The motion to 
strike was overruled, and plaintiff excepted. Defendant did admit in its answer 
that “on or about June 25, 1919, it issued its certain benefit certificate to Dick 
Howard,” but it is not admitted in terms that the certificate was delivered. In 
view of the further allegations in the answer, and the fact that all of the complained-of 
evidence went in without objection, we think that the motion to strike was properly 
overruled. 

[2] Plaintiff contends that the certificate or policy is in fact an old-line policy, 
and that the defense of misrepresentation will not lie except as provided by section 
6192, R. S. 1919. In view of the evidence tending to show that the alleged insured 
was stricken with his fatal illness when the policy was delivered, if it was delivered, 
and in view of the evidence tending to show that the policy was not in fact delivered, 
we do not think that the character of policy is of consequence. 

There was no finding of facts and no declarations asked or given which disclose 
on what ground the trial court found against plaintiff. It appears that such was 
gaa and there is nothing here which would justify us in disturbing that 

nding. 

The judgment should be affirmed; and it is so ordered. 

Cox, P. J., and Farrington, J., concur. 


McALISTER v. NATIONAL LIFE INS. CO. OF THE UNITED STATES 
OF AMERICA. (No. 17438.) 
(St. Louis Court of Appeals. Missouri. May 6, 1924.) 
261 Southwestern Reporter, 733. 

1, INSURANCE—WHETHER DISEASE CONTRACTED WITHIN SIX 
MONTHS AFTER ISSUANCE OF POLICY HELD FOR JURY. 
Whether insured died from a disease contracted within six months after issuance 

of the policy held for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE—INSURER HELD NOT LIABLE FOR PENALTIES OR 
ATTORNEY’S FEES AS FOR VEXATIOUS REFUSAL TO PAY. 
Where proof of death showed deceased died from disease contracted within 

six months after issuance of policy, and insurer offered judgment for amount stipu- 

lated to be paid under such conditions, it was not liable for penalty or attorney’s 
fees as for vexatious refusal to pay the full benefit, though disease had not been 
actually contracted within time stated. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from St. Louis Circuit Court; George H. Shields, Judge. 

“Not to be officially published.” 

Action by Mary McAlister against the National Life Insurance Company of 
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the United States of America. Judgment for plaintiff, and defendant appeals. 
Reversed and remanded. 

Martin T. Farrow, of St. Louis, for appellant. 

Garstang & Jones, of St. Louis, for respondent. 

ALLEN, P. J. This is an action on an industrial life insurance policy issued 
by the defendant insurance company on March 3, 1919, on the life of John McAlister, 
plaintiff’s son, payable to plaintiff as beneficiary. The insured died on February 7, 
1920. The full death benefit stated in the policy is $140. The policy, however, 
contains the following clause, viz.: 

“This policy is in half benefit for death (full benefit for disability) resulting 
from any accident occurring or illness contracted within six months from the date 
hereof; thereafter it shall be in full benefit.” 

The cause was begun before a justice of the peace; plaintiff demanding the 
full death benefit, together with damages and attorney’s fees as for defendant’s 
vexatious refusal to pay the loss. 

The defendant filed no answer before the justice of the peace, but filed an 
offer to allow plaintiff to take judgment against it for the sum of $70, one-half 
of the full benefit named in the policy, with interest from February 6, 1920, and 
accrued costs. On defendant’s appeal from a judgment for plaintiff before the 
justice of the peace, the cause was tried de novo in the Circuit Court, before the 
court and a jury, resulting in a verdict and judgment in favor of plaintiff for 
the full amount of the death benefit, with damages and attorney’s fees as for de- 
fendant’s vexatious refusal to pay the loss. From this judgment the defendant 
appealed to this court. 

In due time the cause was submitted to this court, and we rendered an opinion 
therein, which will be found reported in 251 S. W. 98, affirming the judgment of 
the Circuit Court. Our record therein, however, was subsequently reviewed by 
the Supreme Court on certiorari, and was by that court quashed. See State ex rel. 
National Life Insurance Company v. Allen et al. (No. 24789), 256 S. W. 737, 
decided by Division No. 2 of the Supreme Court on December 3, 1923, not as 
yet [officially] reported. Thereafter the cause was again docketed in this court, 
and has been submitted to us for disposition, in view of the ruling of the Supreme 
Court in the certiorari proceeding. 

In the former opinion of this court herein, which has been quashed, it was 
held that the clause of the policy quoted above is ambiguous, and that, giving the 
plaintiff the benefit of the construction thereof most favorable to her, she was 
entitled to recover the full benefit named in the policy, if the death of the insured 
did not occur within six months after the issuance of the policy, irrespective of 
whether or not the disease from which the insured died was contracted within 
such period of six months. The ruling of the Supreme Court on certiorari, how- 
ever, is to the effect that this clause of the policy is susceptible of but one con- 
struction, viz., that for which the defendant contends, and that, consequently, though 
the death of the insured did not occur within the period of six months after the 
issuance of the policy, if in fact his death resulted from a disease contracted dur- 
ing such period, plaintiff can recover only one-half of the death benefit, to wit, $70. 

[1] It does not conclusively appear at the trial below that the insured con- 
tracted the disease of which he died within six months after the issuance of the 
policy, though there is evidence tending to so show. In the certificate of the 
attending physician, forming a part of the proofs of death, the cause of death 
is given as hypertrophic cirrhosis of the liver—duration 8 months and 12 days. 
And it is stated that a contributing cause of death was malarial fever—duration 12 
month. As the insured died February 7, 1920, if the disease of which he died was 
contracted 8 months prior thereto, it had its inception within 6 months after the 
issuance of the policy. However, the attending physician, called as plaintiff’s wit- 
ness, testified, in substance, that he was called to see the insured about 2 weeks 
before the latter’s death; that he could not say “definitely how long he [the insured] 
suffered with this disease”; that it was impossible for him to state when the cirrhosis 
of the liver began, nor could he tell how long the insured had had malarial fever; 
and that the aforesaid statements contained in the certificate of death were not 
based on his own knowledge, but upon the “history of the case” as he had received 
it from others. Other medical testimony was adduced, of a substantial character, 
tending to show that the insured had not contracted the disease which caused his 
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death within 6 months after the issuance of the policy. A physician, Dr. Loescher, 
who treated the insured on or about September 25, 1919, for typhoid fever, from 
which the insured fully recovered, testified that at that time he found nothing 
else the matter with him; that he examined the insured, and found no cirrhosis of 
the liver, or other disease, except typhoid fever, and he said that it was absolutely 
impossible for him to have overlooked cirrhosis of the liver. 

At the trial in the Circuit Court the court’s instructions given in plaintiff’s behalf 
in effect directed a verdict for plaintiff if the jury found that the death of the 
insured did not occur until the policy had been in force more than 6 months, and 
the court refused to instruct, at defendant’s request, to the effect that, if the death 
of the insured resulted from illness contracted within 6 monhs from the date of the 
issuance of the policy, then in no event could plaintiff recover more than one-half 
of the insured resulted from illness contracted within 6 months from the date of the 
decision of the Supreme Court herein, supra, the rulings of the circuit court in 
the matter of the giving and refusing of instructions were erroneous; and since 
the question as to when the insured contracted the disease resulting in his death 
is, under the evidence, one for the jury, the cause must be remanded for a new trial. 

(2] It may be well to add that, since it appeared from the proofs of death 
in defendant’s possession that the disease of which the insured died was con- 
tracted within 6 months after the issuance of the policy, and that defendant offered 
to pay one-half of the death benefit, and subsequently offered to allow plaintiff 
to take judgment therefor, with interest and costs, the record as it here stands 
does not warrant the assessment of a penalty or attorney’s fee as for defendant's 
vexatious refusal to pay the loss. 

The judgment is reversed, and the cause remanded. 

Becker and Dauss, JJ., concur. 


ILLINOIS BANKERS’ LIFE ASS’'N OF MONMOUTH, ILL., v. DAVANEY. 
(No. 14647.) 
(Supreme Court of Oklahoma. March 25, 1924.) 
226 Pacific Reporter, 101. 
(Syllabus by the Court.) 

3. INSURANCE—INSURER LIABLE FOR INSURED’S DEATH FROM IN- 
FLUENZA IN MILITARY CAMP NOTWITHSTANDING EXEMPTION 
FROM LIABILITY FOR DEATH IN MILITARY SERVICE 
Where the insured entered the service of the army of the United States and 

there is a provision in the policy exempting the insurer from liability under a clause, 

providing, in effect, “that death while in the service of the army or navy of any 
government in time of war is not a risk covered” by the policy, and it appears from 
the record that the insured died in a military camp in the state of Indiana of 

* influenza or “flu” and it is agreed by the parties to the action that influenza was 

then epidenmic and prevalent in the United States, and was common to both civil 

and military life and where the evidence does not show that the insured died as 
the result of his military service nor that his military service contributed to his 
death, held, that the insurer was not exempt from liability. 

(For other cases, see Insurance, Dec. Dig. § 438.) 

Appeal from District Court, Woods County; Arthur G. Sutton, Judge. 

Action by May O. Davaney against the Illinois Bankers’ Life Association of 
Monmouth, Ill. Judgment for plaintiff, and defendant appeals. Affirmed. 

Everest, Vaught & Brewer, of Oklahoma City, for plaintiff in error. 

L. T. Wilson and C. H. Mauntel, both of Alva for defendant in error. 

Per Curiam. This is an action begun in the district court of Woods county 
by the defendant in error, as plaintiff, against the Illinois Bankers’ Life Association, 
plaintiff in error, as defendant in the court below, for the recovery of $2,000 claimed 
to be due on a policy issued by the plaintiff in error on the life of Owen M. 
Davaney, in favor of the defendant in error, as beneficiary. The parties will be 
referred to as they appeared in the lower court. 

The cause was tried to the court without the intervention of a jury, and re- 
sulted in a judgment for the amount of the policy in favor of the plaintiff. 

Motion for a new trial was overruled, exceptions taken and allowed, and 
the cause comes regularly on appeal to this court. 
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Attorneys for plaintiff move to dismiss the appeal in this case for the reason 
and upon the grounds that the journal entry of judgment in this cause was never 
signed by the judge and does not show afhrmatively that the judgment was ever 
filed in the district court or entered upon the journals of the court of Woods county. 


The motion cannot be sustained. The record before us contains a recital of 
a judgment rendered by the trial court on the 12th day of March, 1923, in favor 
of the plaintiff and against the defendant in the sum of $2,000, with interest thereon, 
and a journal entry of such judgment agreed to by the attorneys for the plaintiff and 
the attorneys for the defendant. The record further contains a stipulation and 
agreement by the attorneys for plaintiff and defendant to the effect that the case- 
made in the instance case contains all the orders and rulings made and exceptions 
allowed and all of the record upon which the judgment and journal entry in said 
cause were made and entered and that the plaintiff waives the right to suggest 


amendments to said case-made, and consents that the same may be settled immediately 
and without notice. 


The record further shows that on the 3lst day of March, 1923, the judge 
of the district court of Woods county, before whom this cause was tried, settled 
and signed the case-made as a just, true, correct, and complete case-made, and 
directed that it be attested and filed by the court clerk of Woods county, as pro- 
vided by law, which was done. From such judgment defendant has appealed. 


[1] A motion to dismiss the appeal for the reasons and upon the grounds 
relied upon by the plaintiff, in the face of the record in the instant case, cannot 
be entertained. 


It is true that orders made out of court shall be forthwith entered by the 
clerk in the journal of the court in the same manner as orders made in term (sec- 
tion 860, Compiled Statutes 1921), and that on the journal shall be entered the 
proceedings of the court of each day and all orders of the judge in vacation or 
at chambers and also all judgments entered on confession or default (section 867, 
Compiled Statutes 1921), but the question here is whether the statutes require 
the fact of their having been recorded to affirmatively appear in the case-made. 

Article 25, c. 3, Compiled Statutes 192i, contains complete provisions pre- 
scribing the requirements and regulating the procedure for bringing a case to this 
court by petition in eror with case-made attached. 

In the case of St. L. & S. F. R. Co. v. Taliaferro, 58 Okla. 585, 160 Pac. 610, 
it is said in the opinion: 

“These statutes [article 25, c. 60, R. L. 1910] provide the method by which a 
party desiring to have a judgment or order reversed may present in an abridged form 
enough of the proceedings to enable the appellate court to clearly understand the 
questions involved and declare that the judge’s certificate shall be prima facie 
evidence of the facts therein recited, and the correctness of such recitals may not 
be questioned unless the case-made shows on its face that such certificate is in 
some material respect incorrect or it may be proven incorrect by affidavits or other 
evidence in connection with a motion to correct the case-made. The statute does 
not authorize the certificate or the correctness of the recitals therein contained to 
be impeached on motion to dismiss as is here attempted.” 

It is further said in the opinion: 

“A number of decisions basing their conclusion upon sections 5317 and 5324, 
Rev. Laws 1910 [sections 860 and 867, Compiled Statutes 1921] have held that 
it is necessary for the case-made to affirmatively show that both orders of the court 
and vacation or chambers orders have been entered on the journal. These sec- 
tions are not a part of the procedure regulating appeals by petition in error with 
a attached, but prescribe duties of a ministerial nature to be performed by 
the clerk.” 

In the case of First National Bank v. Reed, 58 Okla. 752, 161 Pac. 531, in the 
body of the opinion it is said: 

“The second ground of the motion to dismiss is that the judgment appealed 
from is not shown to have been entered upon the journal of the court below. This 
ground should be overruled.” 


In the case of Mutual Life Insurance Co. v. Buford, 61 Okl. 158, 160 Pac. 


928, it is said in section two of the syllabus: 
“That the case-made does not affirmatively show that orders extending time to 
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prepare and present case-made are entered upon the journal of the court, is not 
sufficient ground for dismissal of appeal.” 

In the case of Keenan v. Chastain, 64 Okl. 16, 164 Pac. 1145, section 1 of the 
syllabus is as follows: 

“Section 5317, Rev. Laws 1910 [section 860, Compiled Statutes 1921], requiring 
orders made out of court to be forthwith entered on the journal of the court by 
the clerk, is directory, and compliance with said requirement that such orders be 
so entered is not essential to the validity of such orders, nor is it necessary that 
the case-made show affirmatively the recording thereof.” 

We are not unmindful that in the recent cases of Malaski et al. v. Farris (Okl. 
Sup.) 219 Pac. 323, and Alexander v. Phelan (Okl. Sup.) 222 Pac. 510, the rule 
contended for by the defendant is announced under the authority of Board of 
Commissioners of Mayes County v. Vann, 60 Okl. 86, 159 Pac. 297; Hilligoss v. 
Webb, 60 Okl. 89, 159 Pac. 291; Mobley v. C., R. L & P. R. Co., 44 Okl. 788, 145 
Pac. 321. In re Garland Lumber Co., 52 Okl. 585, 153 Pac. 153. 

These former decisions of this court cited in the two opinions above referred 
to were overruled upon this question in St. L. & S. F. R. Co. v. Taliaferro, supra. 
which case, we are of the opinion, is supported by the better reason and the weight 
of authority and is therefore conclusive upon this proposition. 

The case of Negin v. Picher Lumber Co., 77 Okl. 285, 186 Pac. 205, cited in 
Alexander v. Phelan, supra, shows that the record contained no final judgment of 
the court, and is therefore not applicable to the instant case, as authority upon 
this proposition. 

That the case-made does not affirmatively show that the judgment appealed 
from had been entered in the journal of the court is not sufficient ground for dis- 
missal of appeal, where, as in this case, the record contains a copy of the journal 
entry of the judgment agreed to by the attorneys of the parties and the case-made is 
duly certified by the judge who tried the case as true and correct. 

It is further contended by counsel for plaintiff in their brief that the judgment 
of the lower court should be sustained by reason of an agreement between counsel 
for plaintiff and for defendants to the effect that the judgment in this case 
should follow the decision in another case (Illinois Bankers’ Life Association v. 
Jackson et al., 88 Okl. 133, 211 Pac. 508); that by reason of this agreement the 
plaintiff contends that, having relied upon the same, plaintiff is entitled to have 
the judgment of the lower court sustained. 

The record contains such a stipulation. Counsel for defendants say in their 
brief, however, that— 

“That stipulation was entered into at the time when the parties believed that 
the clause in the insurance contract involved was the same as the one involved 
in the other case pending in the court and mentioned therein. The parties acted in 
the utmost good faith under this misapprehension of the facts. It was later found 
that the clauses involved and the cases mentioned in the stipulation were not the 
same, but on the contrary vastly different in the language used and the meaning 
attributed thereto by the various courts.” 

Counsel for plaintiff, in their brief, do not, as we understand it, seriously 
contend that the judgment of the trial court should be sustained by reason of any- 
thing said in the said stipulation to the effect that the judgment in this case, should 
follow the decision in another case, and in these circumstance we deem it proper 
to determine the case upon the merits. 

[3] The one and only question for our determination is: 

“Do the provisions of the policy sued on in this case prevent a recovery under 
the policy, the insured having died in the military service of the United States while 
it was engaged in war?” 

It is contended by counsel for defendant in their brief: First, that under 
the averments and admission of the pleadings as shown in this case there is no basis 
for the judgment in law and it ought not to be allowed te stand; second, that 
under the pleadings in this case and the agreed statement of facts it was error 
upon the part of the court to render judgment against the plaintiff in error. 

The admitted facts are that on the 22d day of April, 1916, Owen Michael 
Davaney, age 23, filed his application with the defendant company for a policy of 
insurance, and in consequence of said application and the payment of the premiums 
in advance of $16.10 the said defendant company did on the 25th day of May issue 
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an insurance policy on the life of said Owen Michael Davaney, which policy was 
duly delivered to him during his lifetime; that said policy, among other things, 
contained the following clause: 


“It is expressly provided that death while in the service in the army or navy 
of any government in time of war is not a risk covered at any time during the 
continuance or reinstatement of this policy of any greater sum than the amounts ac- 
tually paid to the company herein.” 


It is admitted under an agreed statement of facts that the said Owen Michael 
Davaney died on the 14th day of October, 1918, at Camp Benjamin Harrison at 
Indianapolis, Ind., of influenza or “flu,” which was then epidemic and prevalent 
in the United States and was common to both civil and military life, and that 
said deceased had paid the premiums on said insurance policy and had kept the 
said policy alive and in force up to the time of his death. 


Many decisions are cited in the brief of defendant to the effect that the 
military clause of the policy referred to absolves the company from liability in case 
of the death of the insured while in the military service of the government; but it 
must, we think, be conceded that many other decisions have held the insurance 
company liable under similar policies, and under a similar state of facts. 


This court, in the case of Barnett v. Merchants’ Life Insurance Co., 87 Okl. 
42, 208 Pac. 271, and Illinois Bankers’ Life Association v. Jackson, 88 Okl. 133, 211 
Pac. 508, had before it a state of facts resembling in material respects the facts in 
the instant case. 

In the Barnett Case, supra, the insured, subsequent to the issuance of the 
policy sued on, enlisted in the Marine Corps of the United States Army in June, 
1918. In September of that year the insured, under military orders, was trans- 
ported to France and died of broncho-pneumonia within two days after landing 
at Brest. The policy in that case provided in part as follows: 

“This policy is unrestricted as to travel, residence, or occupation, except that 
if at any time the insured shall engage in military or naval service in time of 
war (the militia not in active service excepted) he shall secure the company’s 
written consent and pay the extra premium therefor as from time to time fixed 
by the company. In the event of noncompliance with this requirement, the company’s 
liability hereon in case of death of the insured while in such service will be limited 
to an amount equal to the legal reserve hereon at date of death.” 

Counsel for plaintiff, in their brief, frankly concede, if we are not mistaken, 
that if the court in the cases of Barnett v. Merchants’ Life Insurance Co. and 
Illinois Bankers’ Life Association v. Jackson, supra, had been considering a provision 
such as is found in the instant case, that would be authority and that the present 
case would doubtless be ruled by those decisions, but it is earnestly insisted that 
the court was not dealing with such a provision in the cases referred to. 

It is contended that in the Barnett Case, supra, this court was dealing with 
a policy which provided that it was unrestricted as to “travel, residence, or occupa- 
tion, except that if at any time the insured shall engage in army or naval service 
in time of war,” etc. 

It is pointed out that the term “engage” is not used in the policy in the instant 
case; that the exemption here applied when and wherever the insured is in the service 
of the army or navy. It is true that in the Barnett Case the provisions of the policy 
is “that if at any time the insured shall engage in army or naval service” and that 
in the instant case the the provision of the policy is, in that respect, “that death 
while in the service of the army or navy of any government in time of war is 
not a risk covered” by the policy, but we are unable to agree with counsel for de- 
fendants that the decisions of this court referred to differentiated the provision 
before the court in those cases from the provision in the case at bar. 

This court, in the Barnett Case, supra, clearly announced the rule that before the 
insurer can secure the advantage of the military clause exempting it from liability 
it must affirmatively show that the hazard to the insured was increased by reason 
of his enlistment in the military service of the government. The following language 
used in the opinion in the Barnett Case shows, we think, conclusively the principle 
upon which the decision rests: 

“The phase ‘engaged in military service in time of war,’ in order to have a 
consistent and harmonious construction ifi connection with the general terms and 
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scope of the insurance contract, must denote such service as would increase 
the hazard or risk of the insurer.” 

In this case the insured died of a disease which, it is admitted, was then preva- 
lent throughout the country and common to both people in civil and military life, 
and there is nothing in the record to show or that tends to show that the entrance 
of the insured into the military service of his country contributed directly or in- 
directly to his death. At the time of his death in an army camp in Indian, the 
insured was thousands of miles from the scene of war, and the agreed statement of 
facts does not conclusively prove more than that the insured died while in military 
service and not that his death resulted therefrom. 

In the light of these facts we cannot say that the hazard was increased by the 
fact that the insured was inducted into the military service. 

We think the rule announced in the decisions of this court heretofore referred 
to applies to the instant case. We are therefore of the opinion that the judgment 
of the trial court should be affirmed. 

All the Justices concur. 


GREAT SOUTHERN LIFE INS. CO. v. DOLAN. (No. 548-3801.) 
(Commission of Appeals of Texas, Section A. June 6, 1924.) 
262 Southwestern Reporter, 475. 

1. INSURANCE—EVIDENCE HELD INSUFFICIENT TO ESTABLISH 
CONTRACT WITH AGENT SUSCEPTIBLE OF RATIFICATION. 
Evidence held insufficient to establish contract with insurance agent susceptible 

of ratification by insurer or on which insurer could become liable by estoppel. 

(For other cases, see Insurance, Dec. Dig. § 665 [2].) 

Error to Court of Civil Appeals of Eighth Supreme Judicial District. 

Action by Lura Lee Dolan against the Great Southern Life Insurance Com- 
pany and Lee Glascock. Judgment for plaintiff against insurance company and 
judgment for defendant Glascock was affirmed by the Court of Civil Appeals 
(239 S. W. 236), and defendant insurance company brings error. Judgment of 
district court and Court of Civil Appeals against insurance company reversed and 
cause remanded to district court. Judgment in favor of defendant Glascock affirmed. 

C. W. Croom, Gowan Jones, and Jno. L. Dyer, all of El Paso, for plaintiff 
in error. 

Lea, McGrady, Thomason & Edwards, of El Paso, for defendant in error. 

GerMAN, P. J. Defendant in error brought this suit in her individual right 
and as survivor of the community estate of herself and her husband, H. P. Dolan, 
deceased, against Great Southern Life Insurance Company, and a judgment in her 
favor for $15,000 insurance, $2,500 attorney’s fees, $1,800 statutory damages, and 
for interest, was affirmed by the Court of Civil Appeals. 239 S. W. 236. 

The question to be considered make it necessary for us to set out somewhat fully 
the allegations of the petitions on which defendant in error went to trial. The basis 
of her cause of action as set forth in her second amended original petition was as 
follows: 

“That heretofore on or about March 27, 1918, defendant Great Southern Life 
Insurance Company, acting through defendant Lee Glascock, its duly authorized 
agent, made a contract with the said H. P. Dolan for a valuable consideration, the 
substance of which was that defendant company from said date insured the life 
of the said H. P. Dolan and promised to pay plaintiff herein as beneficiary in said 
contract the sum of $15,000, upon proof to it of the death of the said H. P. 
Dolan, on condition that he the said Dolan should comply with his part of the 
contract, which was in effect that the said Dolan would pay defendant company or 
its agent annual premiums, each in the sum of $390.45, or approximately that 
amount, during the life of said Dolan, and while said contract was in force; and 
plaintiff says that said Dolan did then and there at the time of making such contract 
pay defendant company through its authorized agent, Lee Glascock, the sum of 
$390.45 as the first annual premium upon said insurance contract, and the said 
Dolan further complied with all of the other obligations upon him existing by reason 
of said contract, among other things being that he answer in writing all questions pro- 
pounded to him upon the printed blank forms furnished by defendant company 
for that purpose and submit to the usual medical examination before a physician 
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or medical examiner as demanded by the company, all of which said Dolan did 
and submitted to. 

“That it was then and there agreed between the said H. P. Dolan and 
defendant company acting through its agent, Lee Glascock, that said contract of 
insurance should become binding on defendant company and should be in full force 
and effect from said date of payment of premium, to wit, March 27, 1918; and 
defendant company further promised, as an additional undertaking on its part, 
that in due course of time thereafter it would issue to the said H. P. Dolan a formal 
life insurance policy for the sum above stated, with plaintiff named as beneficiary 
therein, in more formal terms evidencing said contract, but through some fault or 
neglect on the part of the defendant company, its agents and employees, defendant 
never issued such policy, or if they did issue the same such was not received by 
the said H. P. Dolan. 

“That said contract of insurance was in part verbal, and plaintiff does not 
know the full details thereof, but the defendant company, its agents, servants and 
employees, do know all of the terms thereof and concealed the same from 
plaintiff, and have failed and refused to acquaint her with the details of such in- 
surance contract and refused to give her any information relative to same. 

“That said H. P. Dolan signed and delivered to defendant company, through 
its agent, defendant Glascock, a written application, which sets out some additional 
details of said contract, which application was forwarded to and is now in possession 
of defendant company, and was accepted by it and never returned to said H. P. 
Dolan or any further notice given to him with reference to same, and that after 
such application was made by the said H. P. Dolan defendant company for value 
waived all requirements therein imposed upon the said Dolan, other than such of its 
stipulations as said Dolan complied with.” 

“It was further alleged that if said Glascock did not have authority to make such 
contract with the said H. P. Dolan, he did have the apparent authority to do so, 
and that the defendant company had ratified said contract. It was also alleged 
that the company had received and appropriated the first premium paid by Dolan, 
and by its acts had led the said Dolan to believe he had been insured in the 
sum of $15,000, and— 

“That by reason of the aforesaid acts and conduct on the part of the defendant 
company and other acts and conduct on the part of defendant not known to plaintiff 
but known to defendant, said defendant company is estopped to deny such contract 
with the said H. P. Dolan, and is estopped to deny that said Glascock had authority 
to make such contract.” 

In her first supplemental petition defendant in error alleged that with full 
knowledge of the contract made by its agent Lee Glascock, defendant company 
ratified and approved said contract made by the said Glascock in its behalf, and 
accepted the benefits thereunder, and accepted the offer made by Dolan in said 
application. That by said acts Dolan was led to believe that he had been insured 
by the defendant company in the sum of $15,000, and thereby— 

“Said company is estopped to deny that it made the alleged contract with 
said H. P. Dolan, through its agent Glascock, and is estopped to deny that said 
Glascock had authority to make such contract, and is estopped to deny that said 
Glascock had authority to waive any or all of the provisions in said application 
pleaded by defendant company.” 

In her first trial amendment defendant in error pleaded that defendant com- 
pany had waived certain provisions of the written application, for the reason: 

“That it had notice that the said Lee Glascock had agreed with said H. P. 
Dolan that his contract of insurance. should go immediately in force from date 
of said application, said company with notice of said representations made by said 
Glascock to said Dolan having received, accepted and approved said application and 
the agreement made by said Glascock, and agreed to be bound by said representa- 
tions, thereby waiving said provisions as aforesaid.” 

Said trial amendment then sets out various facts and circumstances to show 
that Glascock had the apparent authority to make the contract of insurance alleged 
to have been made, and concludes with this statement: 

“It has clothed him with apparent authority to make with said H. P. Dolan 
the contract on which this suit is brought and is now estopped to deny such con- 
tract or the authority of Glascock, its agent, in making same.” 
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From an analysis of the foregoing allegations, it will be seen that the basis 
of defendant in error’s suit was a contract of insurance alleged to have been made 
March 27, 1918. by Lee Glascock as agent of the Great Southern Life Insurance 
Company with H. P. Dolan. And in the alternative it was claimed that if Glascock 
did not in fact have authority to make such contract, then (a) the company had 
ratified the same; (b) that the company was estopped to deny that the contract 
had been made; and (c) ‘that the company was estopped to deny the authority of 
Glascock to make the contract. 

The authority of Lee Glascock to represent the insurance company as agent was 
contained in a written contract of employment. This contract authorized the agent 
to procure applications for life insurance, to collect and forward to the company 
the first premium, and prohibited the agent from making any policy or other con- 
tract binding on the company. On the trial of the case the court took from the 
consideration of the jury, as against the Great Southern Life Insurance Com- 
pany, any statements or promises made by Glascock to Dolan at the time the appli- 
cation was written. With this testimony eliminated, the following are substantially 
all the facts with reference to the alleged contract for insurance between Dolan 
and the company: 

On March 27, 1918, on solicitation of Glascock, Dolan made application to 
the Great Southern Life Insurance Company for a policy of insurance in the sum 
of $15,000, at which time he paid to Glascock the first premium thereon amounting 
to $390.45. On April 17, 1918, Dolan was examined by Drs. Fuller and Church, 
local medical examiners, and the result of the examinations was sent to the medical 
director of the insurance company at Houston, Tex. Each of these medical 
examiners recommended Dolan as an insurable risk. Both local examiners sent to 
the company’s head office at Houston specimen of applicant’s urine, as was re- 
quired. Under a microscopic examination by the company’s specialist at Houston 
the specific gravity of this urine was found not to be satisfactory, and the medical 
department made request on the local physicians for another specimen. The local 
physician testified that he sent this second specimen to Houston, but the com- 
pany’s physician testified that it was never received. On May 29, 1918, the applica- 
tion of Dolan was declined and marked off by the company. No policy of insur- 
ance was ever issued. No notice to Dolan was given of the declination of his 
application or the marking off of same by the company. The insurance company 
returned to Glascock the part of the premium it had received, and instructed him 
to refund to Dolan the entire premium paid; but Glascock failed to do so. Dolan 
died December 1, 1918, without being notified that his application had been declined. 
The application on its face showed that it was a proposal or application for insur- 
ance, and it provided that no statements, promises, or information made or given 
by the agent should be binding upon the company. Defendant in error was 
named in the application as beneficiary? 

{1] In the light of these facts, we think it is apparent that the judgment 
rendered has no basis in the pleadings. As pointed out above, the suit was based 
upon an alleged contract made March 27, 1918, by Glascock as agent with Dolan, and 
which was to be effective from that date. The proof fails to show any such contract. 
We have searched the record in vain for allegations to support the contention that 
by accepting the application (if under any theory acceptance could be implied) 
the company thereby consummated a contract and that the contract thus made was 
the one sued upon. The allegations of the petitions cannot be given this construc- 
tion. The sole basis of liability relied upon is the alleged contract made by 
Glascock March 27, 1918, which, it is claimed, became effective by reason of 
ratification or estoppel. 

2, 3] The only question submitted to the jury related to the issue of 
estoppel. They answered that Dolan was led to believe from the acts of the company 
and of its agent, done within the scope of his authority, that the company had 
accepted his application for insurance and that he was insured in accordance there- 
with. They further found that the company knew or had reason to believe that 
Dolan so believed. We are unable to see how these findings are pertinent. A 
principal may ratify the unauthorized contract before there can be ratification. 
The principal may be estopped to deny the validity or binding effect of an un- 
authorized contract by its agent, but there must have been such contract made 
before the estoppel can be invoked. But here the evidence wholly fails to show 
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a contract made by Glascock with Dolan. All that the agent did was to receive 
and forward the application and the first premium. The application did not pur- 
port to create liability for the insurance. It was merely the first step in the 
creation of the contract. According to defendant in error’s own allegations, the con- 
tract sued upon was no dependent upon the acceptance of the application, nor the 
issuance of policy, and its provisions were not contained in the application. Among 
other things, it is alleged: 

“That said contract of insurance was in part verbal; * * * that said Dolan 
signed and delivered to defendant company, through its agent, a written application, 
which sets out some additional details of said contract; * * * that it was then 
and there agreed between the said H. P. Dolan and defendant company, through 
its agent, Lee Glascock, that said contract should become binding on defendant 
company and be in full force and effect from said date of payment of premium, 
to wit, March 27, 1918; and defendant company further promised, as an additional 
undertaking on its part, that in due course of time thereafter it would issue to the 
said H. P. Dolan a formal life insurance policy for the sum above stated, with 
plaintiff as beneficiary therein, in more formal terms evidencing said contract.” 

If the suit had been based upon the application and the acceptance of same 
by the company, it would be necessary to consider some of the interesting ques- 
tions discussed in the briefs of the parties. But it is clear to us that when defendant 
in error went to trial she was relying upon the statement, promises and agreements 
made by Glascock to Dolan, aided by the plea of estoppel against the company, 
and when the trial court denied her the right to prove these her cause of action, 
as pleaded, was left without foundation in the facts. 

We recommend that the judgment of the Court of Civil Appeals and the 
judgment of the district court as to the plaintiff in error, Great Southern Life 
Insurance Company, be reversed and the cause be remanded. As the judgment 
in favor of Lee Glascock has not been appealed from, it will remain undisturbed, 
= this will obviate the question of misjoinder of parties in the event of another 
trial. 

Cureton, C. J. Judgment of district court and Court of Civil Appeals as 
against plaintiff in error reversed, and cause remanded to district court. Judgment 
of district court and Court of Civil Appeals as against Lee Glascock is affirmed. 
All as recommended by the Commission of Appeals. 


THISTLE et av. v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
(Supreme Court of Tennessee. March 8, 1924.) 
261 Southwestern Reporter, 667. 
1. INSURANCE—LIFE POLICY NOT RESCINDED BY COMPANY’S NO- 

TICE AND TENDER. 

Insurance company’s written notice of intention to cancel a life policy for fraud 
and a tender back of premium paid constituted a breach of renunciation by insurer, 
but did not constitute a rescission. 

(For oher cases, see Insurance, Dec. Dig. § 247.) 

2. INSURANCE—ACTION WITHIN A YEAR NECESSARY TO CANCEL 

INCONTESTABLE POLICY. 

To rescind a life policy inconestable after one year insurer should institute an 
action for cancellation within the year. 

(For oher cases, see Insurance, Dec. Dig. § 247.) 

3. INSURANCE—INCONTESTABILITY CLAUSE OF ONE YEAR HELD 

NOT VOID BECAUSE CONFLICTING WITH STATUTE. 

Proviso that a life policy should be incontestable after one year from issue 
was not void because conflicting with the two-year limitation prescribed by Shan. 
Code, § 3348a8; such limitation being for benefit of insured, and insurer having 
right to restrict limitation to shorter period. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from Chancery Court, Hamilton County; W. B. Garvin, Chancellor. 

Suit by Archibald Thistle and others against the Equitable Life Assurance 
Society of the United States, in which defendant filed a cross-bill. Judgment for 
plaintiffs, and defendant appeals. Affirmed. 

Joe V. Williams, of Chattanooga, for appellant. 

Samuel B. Smith, of Chattanooga, for appellees. 
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McKinney, J. [1] This is a suit on a $10,000 life policy, which contains the 
following provision: 

“This policy shall be incontestable after one year from its date of issue, pro- 
vided premiums have been duly paid, subject to the provisions as to age stated on 
thethird page hereof.” 

The defendant contends that the policy was issued September 7, 1921, and 
that it rescinded the policy, or took affirmative action to rescind it, on August 29, 
1922, by giving notice, in writing, of its intention to cancel for fraud, and by 
tendering back the premium paid. 

Suit was begun by complainant on September 9, 1922, and by the cross-bill, 
by which the defendant sought a cancellation, was filed October 16, 1922, more than 
13 months after the policy was issued. 

This question was decided by this court adversely to the contention of the 
defendant in the case of Humpston v. State Mutual Life Assur. Co., 256 S. W. 440, 
in which it was said: 

“As we view the case, only three questions need be determined, and, if deter- 
mined in favor of the judgment of the Court of Civil Appeals, they are conclu- 
sive of the case. The first is, Did defendant’s letter of January 30, 1920, in which 
it denied the justice of plaintiff’s claim, and refused to pay the same, amount to 
a rescission of the policies? * * * 

“There is no merit in the first contention of defendant that its letter of Janu- 
ary 30, 1920, had the effect of rescinding the policies. There was no evidence 
offered which tended to show that plaintiff consented to a rescission of the policies. 
His consent was necessary to accomplish such a result. On this point no authori- 
ties need be cited.” 

The only difference between that case and the one under consideration is that 
in the former the premium was not tendered back; but that would not affect the 
legal question involved. The notice of cancellation and a tender of the premium 
constituted a breach on the part of the defendant, usually designated as a breach 
of renunciation. American Trust Co. v. Insurance Co., 173 N. C. 558, 92 S. E. 
706; 3 Page on Contracts, § 1436. It did not, in fact, constitute a rescission. Un- 
der many of the authorities it was necessary to tender back the premium as a con- 
dition precedent to the institution of an action to rescind. 

(2] The remedy of the defendant was to institute an action for cancellation 
within a year, and if it did not do so the policy was in force at the expiration of 
the year. 

. disposing of this question the learned chancellor, in his opinion, said: 

“It takes two to make a contract and likewise it takes two to rescind one 
(Ault v. Dustin, 100 Tenn. 366, 45 S. W. 981), or the judgment of a court of 
competent jurisdiction at the instance of the party having a good ground for rescis- 
sion. It is true that the defendant undertook to rescind the contract in this case 
upon the ground of complainant’s fraud in procuring it, on August 29, 1922, by 
delivering to complainant on that date a written notice to that effect and demanding 
the surrender of the policy. But complainant refused to agree to the rescission 
and refused to surrender the policy. The contract was therefore not rescinded 
merely by the act of the defendant in giving said notice. It was open to the 
defendant thereafter to repent of its act and treat the policy as in full force and 
effect, or it might elect to have its right to rescind tested and enforced by a court, 
eiher by itself instituting a suit for that purpose or by interposing it as a defense 
if sued. In my opinion it takes the one or the other of these steps to constitute 
a contest of the policy within the meaning of the statute and the contractual 
limitation found in the policy. In the instant case this was not done until the 
answer and cross-bill was filed on October 16, 1922, which was after the one year 
had elapsed in any view of the date of issue of the policy.” 

The principle thus announced finds support in the following cases: Humpston 
v. State Mutual Life Assur. Co., supra; Clement v. Insurance Co., 101 Tenn. 26, 
46 S. W. 561, 42 L. R. A. 247, 70 Am. St. Rep. 650; American Trust Co. v. 
Insurance Co., supra; Mutual Life Insurance Company of New York v. Buford, 
61 Okl. 158, 160 Pac. 928; Monahan v. Insurance Co., 283 Ill. 136, 119 N. E. 68, 
L. R. A. 1918D, 1196; Ebner v. Insurance Co., 69 Ind. App. 32, 121 N. E. 315; 
Wright v. Mutual Benefit Ass’n, 118 N. Y. 237, 23 N. E. 186, 6 L. R. A. 73), 
16 Am. St. Rep. 749. 
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[3] It is also insisted that the one-year clause in the policy is not binding 
because in conflict with section 3348a8 of Shannon’s Code, which is as follows: 

“No policy of life insurance shall be issued in this state or be issued by a 
life insurance company organized under the laws of this state unless the same 
shall contain the following provisions: * * * 

“3. A provision that the policy shall constitute the entire contract between the 
parties, and shall be incontestable after two years from its date, except for non- 
payment of premiums and except for violations of the conditions of the policy 
relating to naval and military services in time of war.” 

The purpose of the above statute was to prevent the issuing of a life policy 
that could be contested after two years. In other words, the Legislature enter- 
tained the view that two years was a reasonable time for the insurer to ascertain 
whether the policy had been obtained by fraud or for other reason justifying a 
contest as to its validity. The defendant had a right to insert such a limitation 
in its policy, but it had an equal right to restrict the limitation to a shorter period, 
which it did. The insured was not affected adversely thereby; in fact, such re- 
striction was favorable to him, and the defendant cannot be heard to complain. 

In Illinois a statute in the exact words of the one above set forth was before 
the court in which the policy contained a one-year contestable clause, and in which 
the same question was made which we are now considering, and the court held 
adversely to the contention which the defendant is here making. Ramsey v. Old 
Colony Life Insurance Co., 297 Ill. 592, 131 N. E. 108. 

Upon the whole, we find no error in the decree of the chancellor, and it will 
be affirmed, with costs. 


IRVING BANK, NEW YORK, v. ALEXANDER. 
(Supreme Court of Pennsylvania. April 28, 1924.) 
124 Atlantic Reporter, 634. 


1. FRAUDULENT CONVEYANCES—INSOLVENT MAY CARRY INSUR- 
ANCE FOR BENEFIT OF WIFE OR OTHER DEPENDENTS. 
An insolvent may carry insurance for benefit of wife, children or other depend- 
ent relatives, though right is reserved to change beneficiary. 
(For other cases, see Fraudulent Conveyances, Dec. Dig. § 39.) 
2. INSURANCE—RIGHT TO PROCEEDS VESTED ON _ INSURED’S 
DEATH. 
The right to insurance under policies entitling insured to change beneficiary 
become vested in beneficiary on insured’s death. 
(For other cases, see Insurance, Dec. Dig. § 586.) 


3. FRAUDULENT CONVEYANCES—PAYMENT OF INSURANCE PRE- 
rae BY INSOLVENT HELD NOT PER SE FRAUD AS TO CREDI- 
TORS. 

The payment of insurance premiums by an insolvent, from funds of his own 
that in all conscience should go to creditors, is not such fraud per se as will defeat 
the widow’s or children’s right to proceeds of policies in which they were named 
as beneficiaries, on insolvent’s death. 

(For other cases, see Fraudulent Conveyances, Dec. Dig. § 39.) 


4. FRAUDULENT CONVEYANCES—INSURED’S CREDITORS HELD NOT 
ae TO CASH SURRENDER VALUE AFTER INSURED’S 
Where policy was not assigned to selected creditors so as to convert the pro- 

ceeds on death into an estate of decedent and the cash surrender value of the 

policy was not secured, the creditors were not entitled to the cash surrender value 
following insured’s death; the right thereto not having survived insured. 
(For other cases, see Fraudulent Conveyances, Dec. Dig. § 39.) 

5. INSURANCE—POLICY OF LAW FAVORS WIFE, BENEFICIARY OF 
HUSBAND'S LIFE POLICIES, AS AGAINST HUSBAND’S CREDITORS. 
The policy of the law, even where the rights of creditors may be adversely 

affected, favors the wife to whom husband has attempted to secure the benefit of 

insurance on his life in view of Act of April 15, 1868 (P. L. 103; Pa. St. Supp. 

1924, § 12262, note) ; Act June 1, 1911, § 27 (P. L. 581, 595; Pa. St. ‘1920, § 12261); 
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Act May 5, 1915, § 1 (P. L. 253); Act May 17, 1919, § 1 (P. L. 207; Pa. St. 1920, 

§ 12262). 

(For other cases, see Insurance, Dec. Dig. § 590.) 

6. INSURANCE—WIFE’S CONSENT TO SUBSTITUTION OF NEW BENE- 
FICIARY HELD NOT TO DEPRIVE HER OF PROCEEDS ON HUS- 
BAND’S DEATH AS AGAINST HIS CREDITORS. 

Wife’s consent to change of beneficiary of husband’s life policies, giving hus- 
band right to change beneficiary, without actual change, did not deprive her right 
to proceeds on husband’s death, as against his creditors. 

(For other cases, See Insurance, Dec. Dig. § 595[3].) 

Appeal from Court of Common Pleas, Philadelphia County; James Gay Gor- 
don, Jr., Judge. 

Action by the Irving Bank, New York, against Henrietta P. Alexander. Judg- 
ment of dismissal, and plaintiff appeals. Affirmed. 

Argued before Frazzer, Walling, Simpson, Kephart, Sadler and Schaffer, JJ. 

Percival H. Granger (of Reber, Granger & Montgomery), of Philadelphia, 
for appellant. 

Maurice B. Saul (of Saul, Ewing, Remick & Saul), of Philadelphia, for 
appellee. 

Kepuart, J. Charles Alexander took out at different times insurance in the 
sum of approximately $500,000, payable to his wife, Henrietta B. Alexander. The 
insured died January 29, 1921, insolvent. Three corporations in which the deceased 
was a stockholder objected for various reasons to the insurance company’s paying 
the proceeds from the policies to the widow. The amounts named in the policies 
were by agreement deposited with the Pennsylvania Company for Insurances on 
Lives and Granting Annuities to await the outcome of equity cases brought in 
common pleas courts of Philadelphia County to determine title to the funds. This 
appellant, a lender of money to the insured, unsuccessfully attempted to intervene 
in one of the proceedings in common pleas No. 3, whereupon this bill, naming 
various parties as defendants, was filed. 

It is described as a creditor’s bill to set aside an attempted fraudulent con- 
veyance of property by an insolvent who later dies. In substance it avers the 
insurance was carried in the name of the widow as a device to defraud creditors, 
while the insured was the owner with actual control of the policies; that during 
his life it was agreed, with the assent of the wife, the insurance company and the 
insured, that the cash surrender value was to be paid to certain creditors unduly 
preferred; that, the cash surrender value not being paid, on Alexander’s death 
the estate became the beneficiary, entitled to the proceeds from the policies to 
liquidate debts. A demurrer was filed to the bill, which the court below sustained, 
dismissing the bill, 

[1] We shall not discuss many questions urged in abatement of the proceedings, 
but will consider the case on its merits. Appellant’s position that the insured, in 
carrying a large amount of insurance, paid for by funds rightfully the creditors’, 
wherein his wife is the nominal beneficiary, with the right to change the beneficiary, 
constitutes such a fraud on creditors that at the death of the insured the proceeds 
became an asset of his estate for the payment of debts, overlooks the fact that 
the law does not prevent an insolvent from carrying insurance for the benefit of 
his wife, children or other dependent relatives. McCutcheon’s Appeal, 99 Pa. 133; 
Schaefer’s Estate, 194 Pa. 420, 422, 45 Atl. 311; Central Bank of Washington v. 
Hume, 128 U. S. 195, 9 Sup. Ct. 41, 32 L. Ed. 370. She is not regarded under 
such circumstances as merely the nominal beneficiary, but as the real one, though 
the right is reserved to change the person to receive it. Having been so named in 
the policy, that status could be changed only as provided by law, or in the contract 
of insurance. 

[2,3] We need not decide whether the cash surrender value of the policies 
was an asset of the insured prior to death, to be subjected to the payment of debts. 
Attention is called, however, to the acts of Assembly hereinafter mentioned. After 
death, it is merged into the funds that arise at death by virtue of the insurance 
contract. A contest over that fund is a proceeding against the beneficiary. Under 
the contract of insurance, what was an inchoate right in the widow became a 
fixed vested one concerning a property just brought into existence. Weil v. Marquis, 
256 Pa. 608, 101 Atl. 70. We do not here consider the possible question of fraud, 
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as it is not sufficiently averred in the bill so as to affect the widow, and the pay- 
ment of insurance premiums by an insolvent from funds of his own that in all 
conscience should go to creditors is not such fraud per se as will defeat the widow’s 
or children’s right to realize from insurance in their names. It is difficult to under- 
stand, however, how the husband can place the proceeds of policies, as distinguished 
from the premiums paid in or amount of paid-up insurance, beyond the reach of 
creditors by making his wife a nominal beneficiary. It might be done as to the 
sums paid, if not provided otherwise by acts of Assembly; but the proceeds are 
the funds that exist only at and after death, created through the happening of 
the insurance hazard. At no time do creditors have any moral right to the surplus 
or sum over paid premiums, where the policy is in the wife’s name. This disposes 
of the suggested analogy to bankrupt’s property—where, if an insurance policy is 
made payable to a wife or a dependent relative, with the right to change the 
beneficiary reserved, the insured’s control will enable his trustee in bankruptcy to 
collect its cash surrender value during the lifetime of the insured. Cohen v. 
Samuels, 245 U. S. 50, 38 Sup. Ct. 36, 62 L. Ed. 143; Dolan’s Case (D. C.), 182 
Fed. 949. But even the Bankruptcy Act (U. S. Comp. St. §§ 9585-9656) gives 
effect to the exemption laws of the state. Holden v. Stratton, 198 U. S. 202, 
25 Sup. Ct. 656, 49 L. Ed. 1018. 

[4] The cash surrender value was not secured; nor was there such an assign- 
ment of the policy to “selected creditors” as would convert the proceeds on death 
into an estate of the decedent. The right to collect this value or change the per- 
son to receive, might have been exercised at any time during life, but on death 
these rights disappeared; they do not survive the insured. Grant v. Faires, 253 
Pa. 232, 238, 97 Atl. 1060. 

[5] An insurance policy stands on a footing a little different from physical 
properties transferred before death by an insolvent to his family in fraud of 
creditors. As to the latter, it becomes the duty of the personal representatives to 
secure the property through appropriate proceedings. “The policy of the law, even 
where the rights of creditors may be adversely affected, favors the wife to whom 
her husband has attempted to secure the benefit of insurance upon his life.” 
Weil v. Marquis, supra, 613 (101 Atl. 71); Kulp v. March, 181 Pa. 627, 37 Atl. 
913, 59 Am. St. Rep. 687. To which we may add: Our several acts fo Assembly 
enforce this policy, as may be seen by the legislation prior to the issuance of the 
policies. Act April 15, 1868 (P. L. 103; Pa. St. Supp. 1924, § 12262, note); 
Act June 1, 1911, § 27 (P. L. 581, 595; Pa. St. 1920, § 12261); section 1, Act 
May 5, 1915 (P. L. 253) ; Act May 17, 1919, § 1 (P. L. 207; Pa. St. 1920, § 12262). 

[6] Nor can it be successfully urged that the widow parted with her right to 
the proceeds when she consented, as stated at argument, though very inadequately 
in the bills, to the substitution of a new beneficiary; her consent was unnecessary 
to effect this purpose. There was no assignment of a possible interest or of her 
inchoate right, title and interest to the proceeds of the policy. Even though consent 
was given, a new beneficiary was not named. We do not understand how appellant 
can be benefited by such consent. It was not only unnecessary to the validity of 
the policy when a new person to receive is named, but it did not concern this 
appellant in the least. It was not a party to be benefited by the consent, and has 
no more right to represent them than it has to appear for the estate in these pro- 
ceedings. If such consent was given, it does not invalidate her right to take the 
proceeds in full if a new beneficiary was not named. Her substantial right accruing 
at death is not to be defeated by a mere nod or verbal “yes” during the insured’s 
life to a matter which becomes of interest only at death. 

[7] If the use of the wife’s name was a colorable device to deceive creditors, 
the same may be said of any insurance policy wherein the wife is named beneficiary, 
if any creditors happen to exist. A husband’s insurance to protect his family 
would become one for creditors. The Act of 1868, supra, provides that “all poli- 
cies of life insurance * * * taken out for the benefit of, or bona fide assigned to 
the wife or children * * * shall be vested in such wife or children * * * full and 
clear from all claims of the creditors of” the insured. The Act of June, 1911 
(P. L. 581), enlarged this and provided that the money shall inure to her separate 
use and benefit and that of her children independently of the husband or his credi- 
tors, provided that if the premium is paid by any person, with intent to defraud 
his creditors, the latter amount shall inure to the benefit of the creditors. This 
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latter provision seems to be wiped out by the Act of 1915 (P. L. 253), which 
states that such insurance money shall be exempt from all claims of creditors of 
the insured person, notwithstanding the right to change the beneficiary be reserved; 
and the Act of 1919, which repealed the Act of 1915, but practically re-enacted that 
act, provides that the net amount payable by the insurer under any contract made 
for the benefit of or assigned to the wife or children shall be exempt from the 
claims of creditors whether the right to change the beneficiary be reserved or not. 
As affecting the questions before us, the acts are constitutional. 

As these policies were created since the Acts of 1911 and 1915, the controlling 
section of the latter act being substantially re-enacted in the Act of 1919, the 
constitutional inhibition against impairing the obligation of contracts by depriving 
creditors of their remedy through imposing an impediment whch did not exist 
when their debts were contracted, and the constitutional provision requiring clear 
notice in the title of the bills do not apply. That some of the policies were written 
after the Act of May 17, 1919 (P. L. 207), would not alter this conclusion, as the 
objection could not prevail where the subsequent statute re-enacts in substance the 
prior statute. House of Refuge v. Luzerne County, 215 Pa. 429, 64 Atl. 601; 
Commonwealth v. Light, 35 Pa. Super. Ct. 366. And as to the title giving clear 
notice of the contents of the bill, we think this objection is without merit. We 
do not meet a situation such as faced the court in Weil v. Marquis, supra, where 
the policies were written prior to the act of Assembly. Although the Act of 
1911, supra, was repealed by the Act of May 17, 1921 (P. L. 682, 784), it was 
still in effect when the insured died on January 29, 1921. 

The authorities cited by appellant are not in point. While there was an alle- 
gation that the money used to purchase the insurance policy was in fraud of the 
rights of the creditors, this does not invalidate the policy; nor would it cause 
the money secured thereby to be held as a trust fund for the creditors; the Legis- 
lature did, upon to a certain time, regard the amount paid as being such fund. 
Later it took that condition away. 

Judgment affirmed, at cost of appellant. 


HINES v. KANSAS CITY LIFE INS. CO. (No. 50.) 


(Court of Civil Appeals of Texas. br Feb. 28, 1924. Rehearing Denied March 
27, 1924.) 
260 Southwestern Reporter, 688. 

1. INSURANCE—EVIDENCE HELD TO WARRANT FINDING INSURED 
NOT IN GOOD HEALTH AT TIME OF ALLEGED CONSTRUCTIVE 
DELIVERY OF POLICY. 

In an action on a life policy, evidence as to whether applicant was in good health 
at the time of the alleged constructive delivery of the policy held to present an issue 
of fact for the jury, and a finding that he was not in good health at that time was 
warranted. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

4. INSURANCE—“GOOD HEALTH” DEFINED. 

The term “good health,” as used in an application for a life policy, making the 
contract void, unless the policy is delivered to applicant while in good health, does 
not mean absolute — but means that applicant has no serious disease, and 
mere temporary indisposition which does not tend to weaken or undermine the con- 
stitution, existing at the time of receiving the policy, is not a breach of the require- 
ment. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

5. INSURANCE—WHETHER INSURED IN GOOD HEALTH WHEN 
POLICY DELIVERED HELD QUESTION OF FACT. 

Whether applicant was in “good health” at the time of the delivery of a life 
policy within the meaning of the application, making the contract void unless policy 
is delivered to applicant when he is in good health, is ordinarily a question of fact. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

6. INSURANCE—MAILING OF POLICY TO AGENT HELD NOT CON- 
STRUCTIVE DELIVERY TO INSURED. 

Where a policy, conditioned on delivery during applicant’s good health, was 
mailed to the company’ agent, whose duty it was not to deliver the policy if applicant’s 
health had become impaired, and agent had agreed to deliver the policy to a bank 
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on payment of the premium, and applicant, several days before the mailing of the 
policy to the agent, became ill and died before its receipt by agent, who refused to 
deliver it, there was no constructive delivery of the policy. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

7. INSURANCE—EVIDENCE HELD TO WARRANT FINDING AGENT 

HAD NO AUTHORITY TO DELIVER AFTER APPLICANT’S DEATH. 

In an action on a life policy, evidence held sufficient to warrant finding that the 
premium was not to be paid until a manual delivery of the policy by company’s agent, 
and that agent, knowing of applicant’s death, was without authority to deliver the 
policy, and that he merely discharged his duty to the company in refusing to de- 
liver it. 

(For other cases, see ree Dec. Dig. § 92.) 

& INSURANCE NOT LIABLE WHERE POLICY NOT DE- 

LIVERED. 

Where there was no actual or constructive delivery of a life policy, inusrance 
company never became liable thereon. 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 

Appeal from District Court, Madison Comat: Carl T. Harper, Judge. 

Action by Armenta Hines against the Kansas City Life Insurance Company. Judg- 
ment for defendant, and plaintiff appeals. Affirmed. 

S. W. Dean ,of Navasota, and J. M. Brownlee, of Madisonville, for appellant. 

Cockrell, McBride & O’Connell, of Dallas, for appellee. 

GALLAGHER, C. J. Mrs. Armenta Hines, appellant herein, sued the Kansas City 
Life Insurance Company, appellee herein, to recover the sum of $5,000, the amount 
stipulated to be paid by appellee to the estate of her deceased husband, John W. Hines, 
by the terms of a certain policy of insurance on his life in the event he died while 
such policy was in force. She also sued for interest, penalty and attorney’s fees, as 
provided by statute for a failure on the part of a life insurance company to pay 
a loss under one of its policies after legal demand therefor. Appellee denied liability 
on said policy. There was a trial before the court, which resulted in judgment in 
favor of appellee. Appellant has presented said judgment, together with the pro- 
ceedings resulting in the same, to this court for review. 

She sued as executrix of the will of the insured and as sole legatee thereunder. 
There are no findings of fact incorporated in the judgment. There are no findings 
of fact nor conclusions of law found in the record; neither does the record disclose 
a request therefor. 

The application made by the insured upon which the policy sued on was issued 
contained, among other provisions, the following: 

“That it is expressly agreed to and understood upon my part that this contract is 
to be null and void and of no binding force whatever, unless my application is re- 
ceived and accepted at the home office of the company and approved by the medical 
examiner, and the policy of insurance is delivered to me or my beneficiary during my 
lifetime and while I am in good health.” 

This application was taken by R. M. Conner, local agent for appellee in Madison 
county. It contains a statement, signed by said agent, which, so far as the same 
concerns the payment of premium, is as follows: “Amount collected: Cash $———; 
note $———-; total $ C. O. D.” Said application also contained the following direc- 
tion: “If policy is issued, send it to R. M. Conner at Madisonville, Texas.” The 
insured submitted to medical examination as required, and said application, together 
with the report of the physician making such examination, was forwarded to the 
office of appellee’s state manager at Dallas, and received there on February 27, 1920. 
It was promptly mailed from there to the home office of appellee in Kansas City, 
Mo., where it was duly considered and approved on March 4, 1920. The policy sued 
on was written in pursuance of such application on March 6, 1920, but bore the 
same date as the approval of the application. It was duly registered by the insurance 
department of the State of Missouri on March 8, 1920. It was then sent to the office 
of appellee’s state manager at Dallas, from whence it was on March 10 mailed to 
R. M. Conner at Madisonville, where it should have arrived some time in the after- 
noon of March 11. It was actually received by Conner, who lived on a rural route out 
of Madisonville, on March 13, 1920. Said policy contained, among other provisions, 
the following: 

“(1) This policy shall not take effect unless the first premium hereon has been 
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paid and this policy delivered to the applicant within thirty days from the date hereof, 
or unless the applicant is in good health at the time of its delivery.” 

“(8) No agent has power on behalf of the company to modify this contract, to 
extend the time of payment of premiums, to waive any forfeiture, to bind the com- 
pany by making any promise or any representation, or to deliver any policy, contrary 
to the provisions of section one (1) hereof. These powers can be exercised only by 
the president, vice president, secretary or assistant secretary of the company, and 
will not be delegated. * * *” 

“This policy is issued in consideration of the stipulations, agreements and rep- 
resentations made in the application for this policy, a copy of which application is 
hereto attached and made a part hereof, and said policy and application constitute 
the entire contract between the parties hereto.” 

The insured, John W. Hines, did not pay the annual premium to the agent at 
the time he signed and delivered said application. The agreement between him and 
Conner concerning the payment of the premium and delivery of the policy, if issued, 
was, according to appellant’s testimony, as follows: 

“Mr. Conner agreed to deliver the policy and receive his premium at the 
Farmers’ State Bank. As far as I can remember, Mr. Conner seemed to think it 
would be perfectly all right. He was to leave the policy at the bank and receive 
the money for the premium at the bank. The agreement was that he was to leave 
the policy at the bank for Mr. Hines and get his money at the bank. Mr. Hines was 
to make arrangements for him to get the money there. Yes, sir; he made such an 
arrangement. Yes, sir; I know that the money was there for him, and the money has 
been there since that time for him, and it is there yet. It is there for them now if 
they will accept.” 

Such agreement, according to Conner’s testimony, was as follows: 

“In taking the application from Mr. Hines, I wrote out the contract in regular 
form and had only one understanding with reference to the premium, and that 
agreement was that Mr. Hines was to come down and arrange with the officers here 
at the bank to pay me the premium on the policy when the policy was delivered, and 
I was to deliver the policy here to the bank, and they were to pay for it. The agree- 
ment between me and Mr. Hines was that I was to receive the policy for Mr. Hines, 
and the policy was to be sent to me, and I agreed to turn it over to the bank for 
Mr. Hines, and I wrote on the application that it was to be sent direct to me.” 

[1] The insured was in good health at the time of said application and medical 
examination. According to appellant’s testimony, he took sick with influenza, com- 
monly called “flu,” on the 26th or 27th day of February, and called his family 
physician. She further testified that the insured got over the flu and was better and 
could sit up, and that his physician had dismissed the case; that he was up and 
about the place from about the 4th to the 6th day of March, inclusive; that on 
March 6 or 7 he had a chill and fever and developed pneumonia, and died about noon 
on March 11. She denied that the physician called every day from the time insured 
took sick, but testified that he stopped in nearly every day as he passed by. 

The attending physician testified that when he was first called, about February 29, 
he found the insured suffering from cold, pleuritic pains, and fever, and diagnosed 
the case as influenza; that the usual symptoms of a mild case of flu continued until 
about the 5th or 6th day, when temperature became normal and so remained until 
about the 7th or 8th day, when pneumonia developed; that insured died about March 
11, 1920; that the immediate cause of death was progressive heart weakness, and 
that pneumonia, which the patient had had for about three or four days before his 
death, was the contributing cause; that he made the patient about twelve visits in 
all. This witness does not testify that he discharged the patient at any time, but 
treats the time from his first visit to the death of the patient as one continuous 
period, indicating the different stages by counting the days from his first visit. 

Another physician testified that he was called in consultation with the physician 
attending the insured on or about March 6, and found him just recovering from 
influenza and in a very nervous state; that he suspected that insured might develop 
pneumonia; that in his opinion the death of the insured resulted from after effects of 
influenza, finally developing into pneumonia. 

There was no special instructions given with reference to the delivery of this 
policy, but the general instructions given’ by the company to its agents, including 
Conner, were printed in its rate book, and were as follows: 
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“Should the health of the applicant become impaired, or anything else come to the 
knowledge of the agent making the risk undesirable, after the application is written 
and before actual delivery of the policy, the agent must notify the company of the 
facts and immediately return the policy to the home office.” 

The agent, Conner, on receipt of the policy, took it to the bank, as he agreed with 
insured to do, but, because the insured was then dead, he refused to leave it or to 
accept the amount of the premium which the bank had instructions to pay him on 
receipt of the policy. Later he returned the policy to the company. 

Appellant does not deny that the insured was ill from February 26 or 27 until 
about March 3, inclusive, nor that he was seized with the attack of pneumonia which 
resulted in his death, not later than March 7, but she contends he was in good health 
from March 4 to March 6, inclusive. She further contends that, under the agree- 
ment above stated, Conner was the agent of the insured to receive the policy and 
to deliver it to the bank. She further contends that under the facts recited the 
contract of insurance was completed and became binding on the company when the 
application was approved, and that there was a constructive delivery of the policy 
when the company placed the same in the mail at Kansas City to be transmitted to 
its Texas office, and from thence to Conner at Madisonville, and that all the same 
occurred during the time she claims the insured was in good health. 

[2,3] The finding of the court in favor of appellee being general, every issuable 
fact must be considered found in its favor if there is any evidence to support such 
a finding. In passing upon the sufficiency of the evidence to sustain each such finding, 
we must view the same in the light most favorable thereto, rejecting all evidence fav- 
orable to the opposite contention, and considering only the facts and circumstances 
which tend to sustain such finding. San Antonio Irrigation Co. v. Deutschmann, 102 
Tex. 201, 205, 105 S. W. 486, 114 S. W. 1174; Cartwright v. Canode, 106 Tex. 502, 
507, 171 S. W. 696; Railway v. Landa (Tex. Civ. App.) 149 S. W. 292, 294; Ralls v. 
Parrish (Tex. Civ. App.) 151 S. W. 1089, 1090; Tobin v. Benson (Tex. Civ. App.) 
152 S. W. 642, 643 (writ refused) ; Telegraph Co. v. Glenn (Tex. Civ. App.) 156 
S. W. 1116, 1118 (writ refused) ; Cornelius v. Harris (Tex. Civ. App.) 163 S. W. 346, 
349 (writ refused) ; Blome Co. v. Herd (Tex. Civ. App.) 185 S. W. 53, 60 (writ 
refused) ; Clemenger v. Flesher (Tex. Civ. App.) 185 S. W. 304, 306 (writ refused) ; 
Anderson v. Smith (Tex. Civ. App.) 231 S. W. 142, 143 (writ refused). 

[4,5] Was the insured, on March 4 to 6, inclusive, in good health within the 
meaning of that term as used in the application and policy under consideration? 
“Good health,” when so used, does not mean absolute perfection, but is comparative. 
It means that the insured has no grave, important, or serious disease, and is free 
from any ailment that seriously affects the general soundness or healthfulness of the 
system, and mere temporary indisposition which does not tend to weaken or under- 
mine the constitution, though existing at the time of making the application or at the 
time of receiving the policy, will not be held a breach of such requirement. Whether 
the insured was in good health at the delivery of the policy is ordinarily a question 
of fact for the court or a jury trying the case. 3 Cooley’s Briefs on Insurance, pp. 
2110-2111; 3 Joyce on Insurance, § 2004; Mutual Reserve Fund Life Ass’n v. Boze- 
man, 21 Tex. Civ. App. 490, 52 S. W. 94; Woodmen of the World v. Locklin, 28 Tex. 
Civ. App. 486, 67 S. W. 331, 336, 337; Denton v. Kansas City Life Ins. Co. (Tex. Civ. 
App.) 231 S. W. 436, 440; Life Assurance Society v. Reutlinger, 58 Ark. 528, 25 S. W. 
835, 837-839; Barnes v. Life Association, 191 Pa. 618, 43 Atl. 341, 45 L. R. A. 264; Roe 
v. National Life Ass’n, 137 Iowa, 696, 115 N. W. 500, 17 L. R. A. (N. 5.) 1144, 
and note, 1145; Plumb v. Penn Mutual Life Ins. Co., 108 Mich. 94, 65 N. W. 611; 
Packrad v. Metropolitan Ins. Co., 72 N. H. 1, 54 Atl. 287; Metropolitan Life Ins. 
Co. v. Howle, 62 Ohio St. 204, 56 N. E. 908; Woodmen of the World v. Jack- 
son, 57 Okl. 318, 157 Pac. 92, 95, L. R. A. 1916F, 166. 

We have set out the substance of the evidence on the condition of insured’s 
health during said days during which appellant claims a constructive delivery of the 
policy took place. We think that the same presents an issue of fact for the determina- 
tion of the trial court. When such evidence is viewed in the light most favorable 
to the judgment, as we are required to view it, we cannot say that a finding by the 
trial court against the contention of appellant on this issue is without support therein. 

[6,7] Was there a constructive delivery of the policy within such time? Appel- 
lant on this issue cites and relies on the case of Life Association v. Harris, 94 Tex. 
25, 57 S. W. 635, 86 Am. St. Rep. 813. The application for the policy under considera- 
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tion in that case and the policy afterwards issued thereon contained provisions similar 
to those in the application and policy in this case. The real issue in that case, 
however, was when and where the contract of insurance was completed and became 
binding on the association. If it was completed in the state in which the policy was 
issued and mailed to Texas for delivery, the terms and provisions of such policy 
were to be construed under the laws of that state. If the contract of insurance was 
not completed until the actual manual delivery of the policy to the insured or to some 
one authorized to receive the same for him, then the laws of Texas should control 
the construction of its terms and provisions because such manual delivery occurred in 
this state. The discussion of the provisions of the application and policy above 
referred to was in that case incidental to such main issue. There was no contention 
that the insured was not in good health when the policy was actually received by 
him. The issue under discussion was the force and effect to be given to the recital 
in the application of certain facts and conditions existing prior to the signing of the 
same. In that case the premium was paid in advance to the agent at the time the 
application was taken. Nothing remained for the insured to do. No examination of 
his condition of health at the time of delivery was provided for or required. If 
the insured had been at the home office of the company when his policy was written, 
there is nothing in the opinion in that case to show why the association would not 
have then and there delivered the policy to him in person. Under that state of facts, 
the court held that transmitting the policy to the agent of the association in Texas, 
for unconditional delivery was a constructive delivery to the insured at the time it 
was placed in the mail. That case, however, recognizes that other conditions may 
in other cases exist, and that something may be required of the insured before he is 
entitled to receive the policy, or that the agent of the company, who is to make 
actual manual delivery to the insured, may be properly charged with some duty with 
reference to ascertaining the state of the health of the insured, and some discretion or 
duty to withhold delivery if the health of the insured has been or is at the time 
impaired, and that in such cases the contract will not become complete until the 
insured has done what he was under obligation to do before receiving the policy, 
or until the agent, acting within the scope of his authority, has either actually 
delivered the policy, or has waived further requirements and has offered or stands 
ready to deliver the policy. We think the above is a correct statement of the force 
and effect of the decision of the Supreme Court in that case, and in support of this 
conclusion we quote the following from page 36 of the opinion (57 S. W. 639) in 
that case: 

“The character of the risk to be assumed in this case was passed upon in accept- 
ing the application, and, as the premium had then been paid and accepted, there was 
nothing to prevent the immediate conclusion of the contract subject to the other con- 
dition, that the applicant should be at the date of the policy alive and in good health. 
Story on Conflict of Laws, § 279a; Schwartz v. Insurance Co., 18 Minn. 448. The 
general rule is that the acceptance of the application and the issuance and mailing of 
the policy are all the acts that are essential to put the contract in force, and the fact 
that the policy is sent to an agent for uncondiional delivery does not alter the effect 
of the transaction. Shattuck v. Insurance Co., 4 Cliff. C. C. 598. It does not appear 
that the agent to whom this policy was sent was to ascertain the condition of Harris’ 
health or that he had any discretion to hold it in any event, and this distinguishes the 
case from that of Equitable Life Assurance Society v. Pettus, 140 United States, 226, 
in which the premium was to be collected by the local agent before the policy took 
effect. That case and others relied on by plaintiff in error are further distinguishable 
from this upon another ground which will be stated further on. 

“In Schwartz v. Insurance Company, supra, the policy containing the same pro- 
vision as that under consideration was sent by the company to its agent in Min- 
nesota for delivery upon payment of first premium while applicant was alive and in 
good health, and the agent refused to deliver it because the applicant was sick. It 
was held that if the agent was authorized by instruction to withold the policy because 
of such sickness, the contract did not take effect; but that if it was sent for delivery 
upon payment of premium with no authority in the agent to retain it because of 
applicant’s condition, the contract became effective upon tender of premium. It 
necessarily follows that if the premium has been paid when the policy issues, such 
a provision as this does not hinder its immediate operation.” - , 

Appellant also cites and relies on the case of Amarillo National Life Ins. Co. 
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v. Brown (Tex. Civ. App.) 166 S. W. 658, in which case writ of error was refused 
by the Supreme Court. In that case the insured at the time he signed the applica- 
tion paid the premium required by a note, maturing some time the following fall. 
This note was accepted by the agent as cash, and such an acceptance was within 
the scope of his authority. Deliveries were within the discretion of the agent, and 
it does not appear that any instructions to the agent, either specific or general, were 
involved in that case. The company in that case declined to issue the exact policy 
applied for, which was called a 15-year endowment policy, but it did issue and tender 
a 10-year endowment policy, which conformed to the application in every respect 
except as to date of maturity and the annual premium required. It sent this policy 
to the agent, together with a new application to be signed by the insured. This 
application was the same as the original on file except as to the two matters involved 
in the change of form of policy. The matter of collecting the additional premium 
was left to the agent. The insured resided some distance from the office of the agent. 
When the policy arrived the agent called him by telephone and explained the change in 
the policy. The insured agreed to the change and agreed to accept the policy and pay 
the increased premium, and asked the agent to hold the policy for him until he 
could come to the office of the agent and receive it. It does not appear that the 
insured set any definite time for the payment of the additional premium, but no 
demand for the setting of a definite time for payment was made by the agent, and he 
testified that insured, who it appears was a man of means, could have had a year in 
which to make such payment if he wished it. The agent then took the policy from 
his office and placed the same with his private papers in a bank. The insured died 
shortly after this telephone conversation and before he had signed the new applica- 
tion and before he had ever had personal manual possession of the policy. We 
think the gist of that case is that the insured assented to the change in the policy, 
and that such assent was valid and binding on him, notwithstanding he had never 
signed the new or amended application, and that the agent, who had full authority 
and discretion to deliver the policy, would have delivered the same at the time of 
the telephone conversation if the insured had been at the agent’s office to receive it. 
The court in its opinion in that case says that the act of the agent in taking the policy 
from the business office of the agency and placing the same among his private papers 
in his private box at the bank was some evidence to go to the jury on the question of 
delivery. The jury in that case found in favor of a constructive delivery, and the 
court approved the verdict and entered judgment against the company thereon. 

The case of Denton v. Kansas City Life Insurance Co. (Tex. Civ. App.) 231 
S. W. 436, is on the issue of constructive delivery similar to this case. In that case 
the premium was paid by note, and that feature was therefore eliminated. The 
application in that case was made on December 4, 1918, and physical examination was 
made the same day. The application was transmitted to the home office of the com- 
pany in Kansas City, and, having been duly considered, was approved and policy 
issued January 2, 1919. This policy was duly registered by the insurance department 
of the State of Missouri on January 3, 1919, and immediately mailed to Texas for 
delivery. It was sent first to the office of the general agent of the company at Dallas, 
where it arrived on January 7, 1919. It was mailed from there to Ballinger for 
delivery, but, one of the local agents of the company at that place having moved to 
Eastland, it was forwarded to him there and by him returned by mail to another 
local agent of the company at Ballinger. The policy was forwarded from the Dallas 
office with express instructions to the local agent to ascertain whether the insured 
had had any attack of la grippe, Spanish influenza, or pneumonia since being ex- 
amined. If it was found that the deceased had had any of said diseases the agent was 
required to withhold delivery and report to the company and await its further 
instructions. The insured took sick with influenza on January 2, 1919, which five 
days later developed into pneumonia. He died on the 10th day of January. The 
policy did not reach the local agent at Ballinger until after the death of the insured, 
and there was no actual delivery of the policy at any time. The court rendered 
judgment for the defendant. It was held on appeal that the judgment involving a 
finding against the contention of constructive delivery was supported by the facts, 
and that the policy sued on never became binding on the company. 

The answer to the question under consideration depends upon the correct appli- 
cation of the principles announced in the foregoing decisions to the facts in this case. 
On this issue, as on the preceding one, we are required to view the evidence in the 
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light most favorable to sustain the judgment, and we have done so in the following 
review thereof: We think the evidence shows without material conflict that the 
agreement with the insured was that Conner should deliver the policy at the bank 
and then and there receive the stipulated premium. Not until the policy was so 
delivered was Conner entitled to receive the premium nor the bank authorized to 
pay it to him. So viewing the evidence, we think that the proper construction 
of Conner’s signed statement in the application shows that he had received neither 
money nor notes for the premium, but that same was to be paid to him in full 
when, and only when, he delivered the policy to the bank; that no credit for pre- 
mium was contemplated; that no delivery of the policy in the sense of it passing 
from the possession and control of the company and its agent and into the posses- 
sion and control of the bank in behalf of the insured, without payment of the 
premium, was contemplated; that, on the contrary, the payment of the entire pre- 
mium in cash on the delivery of the policy was contemplated. It is true that Conner 
testified that the arrangement by which the payment of the premium was to be 
made by the bank was satisfactory to him, and that he would have had the 
policy mailed directly to the insured if the insured had so requested. The fact 
remains that such was not the agreement actually made, and that he did agree to 
make an actual delivery of the policy to the bank before he should be entitled to 
receive the premium, and that the insured agreed that the bank should pay the 
premium only when the policy was actually delivered to it. While no special instruc- 
tions to Conner to ascertain the condition of the health of the insured and with- 
hold delivery in the event it had become impaired accompanied the policy, such duty 
was imposed by his general instructions, which did require him to withhold delivery 
and return the policy if he found such to be the case, and it was his duty to 
follow the same, and it seems he did follow the same. He received the policy two 
days after the death of the insured, and, while he took it to the bank and showed 
it to the officers thereof, he refused to leave it or to accept the premium, but returned 
it to the company. So viewing the evidence, we think it is sufficient to support a 
holding by the trial court that the premium was not to be paid until there was 
an actual manual delivery of the policy by Conner as agent of the company to 
the bank for the insured, and that such was the kind of delivery contemplated by 
the parties, and that the contract of insurance was not complete or binding on the 
company until such payment and delivery were made during the lifetime of the in- 
sured and while he was in good health, and that Conner, knowing of the death of 
the insured, was without authority to make delivery of the policy, and that he 
merely discharged his duty to the company in refusing to deliver the same. In 
support of the judgment, it is our duty to consider that the court did so find. 
Life Association v. Harris, 94 Tex. 25, 35-37, 57 S. W. 635, 86 Am. St. Rep. 813; 
Equitable Life Assurance Society v. Pettus, 140 U. S. 226, 11 Sup. Ct. 822, 35 L. Ed. 
407 - Denton v. Kansas City Life Ins. Co. (Tex. Civ. App.), 231 S. W. 436. 

[8] The trial court having found in effect that there was no delivery of the 
policy sued on in this case, either actual or constructive, appellee never became 
liable on the same, and judgment was properly rendered in its favor. Wright v. 
Federal Life Ins. Co. (Tex. Com. App.), 248 S. W. 325; Denton v. Kansas 
City Life Ins. Co., supra. 

The judgment of the trial court is affirmed. 
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MAY v. HARTFORD FIRE INS. CO. (No. 116.) 
(Circuit Court of Appeals, Second Circuit. December 17, 1923.) 
297 Federal Reporter, 997. 
1. INSURANCE—BROKER’S ATTEMPTED SUBSTITUTION OF INSUR- 
aa NOTICE TO INSURED OR HIS BROKERS, HELD NOT 
VA : 


Owner of a house employed B. & B., insurance brokers, to secure $125,000 
of fire insurance. K. & Y., other insurance brokers, accepted $50,000 of this insur- 
ance and gave a “binder” of $25,000 in each of two companies, of which they 
were agents. Both companies objected to the amount, and K. & Y., without noti- 
fying B. & B., or owner, reduced the amounts on their own record and substituted 
insurance in defendant company and in another company for the amount of the 
reduction. Defendant repudiated the action of K. & Y. prior to acceptance of 
the substitution by owner or B. & B. Held, that the substitution was not valid, 
and defendant company was not liable for any part of a loss. 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 

2. a AS TO FINDINGS WHERE CASE TRIED BEFORE JURY 

O NE. 

Where both sides consent to a trial before a jury of one, and each side moves 
for direction of a verdict at the conclusion of the evidence, the record will merely 
read that the jury of one finds a verdict by direction, and plaintiff’s submitted 
findings need not be considered. 

(For other cases, see Trial, Dec. Dig. § 382.) 

In Error to the District Court of the United States for the Southern District 
of New York. 

Action by Charles H. May against the Hartford Fire Insurance Company. Both 
sides consented to a trial before a jury of one, and each side moved for a direction 
of the verdict at the conclusion of the evidence. Judgment was entered on a ver- 
dict directed for defendant, and plaintiff brings error. Affirmed. 

The opinion of Judge Learned Hand below was as follows: 

Percy S. Straus, the owner of a country house, employed Benedict & Bene- 
dict, insurance brokers, to secure for him fire insurance in the sum of $125,000. 
On October 1, 1919, Gallagher, an employee of Benedict & Benedict, asked Barthold, 
an employee of the firm of Kirkland & Yardley, to accept $50,000 of this insurance 
in companies which Kirkland & Yardley represented; they being insurance agents 
authorized to “bind” a number of well-known companies. Barthold accepted, and 
wrote upon a “binder,” which Gallagher presented to him, the names of the Insur- 
ance Company of North America and Scottish Union & National Insurance Com- 
pany of North America for $25,000 each. Gallagher took off the “binder,” upon 
which he secured the balance of the required insurance in other companies. Barthold 
at once reportetd his underwriting to the office of Kirkland & Yardley, and they 
communicated it to the two companies whose names had been used. Each company 
made timely objection to Kirkland & Yardley as to the amount of the risk, and 
asked that it be reduced. Kirkland & Yardley, without advising Benedict & 
Benedict or Straus, changed the amount upon their own record by reducing the 
Scottish risk to $15,000 and that of the Insurance Company of North America to 
$12,500. In order to keep Straus insured to the full amount, again without notice 
to Benedict & Benedict or Straus, they substituted upon the same record an insurance 
of $10,000 and $12,500 in two other companies, whose agents they were, one of 
which is the defendant. 

Later, and before any policies had been delivered to Benedict & Benedict, 
the house was burned. Benedict & Benedict at once sent out notices of loss 
to the only companies which at the time they knew, i.e., those on the “binder,” 
but were met by a notice from Kirkland & Yardley that the insurance had 
been changed as stated above. Benedict & Benedict refused to accept the 
change, or the policies later tendered by Kirkland & Yardley conformably with 
it. They sent to Kirkland & Yardley two checks for the premiums correctly 
figured on the two insurances, together with their proofs of loss; but these 
Kirkland & Yardley returned, standing upon the substitutions made on their 
records. Thereafter the defendant, being advised of the circumstances, repu- 
diated the action of Kirkland & Yardley, both by notice to them and to Straus. 
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After the defendant’s repudiation the Insurance Company of North America paid 
to Kirkland & Yardley its proportion of the adjusted loss on the basis of an insur- 
ance of $12,500. In addition, it lent to Kirkland & Yardley a sum equal to the 
remaining part of the loss, on condition that Kirkland & Yardley should repay it, 
if they recovered from any third party, meaning, of course, the defendant. There- 
upon Kirkland & Yardley paid the whole adjusted loss to Benedict & Benedict, 
and Straus ratified the policy made by Kirkland & Yardley in the defendant’s name, 
and assigned his rights under it to Benedict & Benedict, who in turn assigned it to 
Kirkland & Yardley, who finally assigned it to the plaintiff. 

[1] The plaintiff's theory is that Kirkland & Yardley had the right to reap- 
portion the risks upon their books, releasing the original two companies pro tanto, 
and substituting the defendant. They argue that, until the insurance, had, as it 
were, finally come to stable rest in the hands of willing insurers, the service on 
which they were employed was not complete, and that the work was not done for 
which they had been engaged. The defendant answers that the contract was com- 
plete as soon as Barthold wrote the names on the “binder” and Gallagher took it 
away; that, assuming that Straus might ratify the offer made by Kirkland & 
Yardley in the defendant’s name, this must have been done before it was withdrawn, 
which it was, while Straus, through Benedict & Benedict, was still insisting upon 
the insurance as written in the “binder.” It appears to me altogether plain that 
the defendant must succeed. A contract was concluded by offer and acceptance 
when Barthold signed the “binder”; he being a duly accredited agent of the com- 
panies which he bound. Neither of those companies gave to Benedict & Benedict 
any notice of cancellation before the loss, and admittedly neither could do so 
thereafter. 

Obviously the only possible theory by which the contract could be changed 
was that Kirkland & Yardley were agents of Straus to keep him continually insured. 
When the insured applies directly to an agent of several companies, and gets from 
him a promise of general and continuous protection against fire, it is indeed abun- 
dantly settled that the agent acts for both sides, and the courts have been at some 
pains to show that the apparent opposition of interest will not invalidate any sub- 
stitutions he may make. Thus if, having underwritten the loss in some company 
which proves unwilling, such an agent accepts a cancellation and underwrites the 
risk in another company of which he is equally an agent, the courts enforce the 
substitution. Warren v. Insurance Co., 161 Iowa, 440, 143 N. W. 554, L. R. A. 
1918E, 477; A=tna Ins. Co. v. Renno, 96 Miss. 172, 50 South. 563; Wilson v. 
Insurance Co., 90 Kan. 355, 133 Pac. 715; Allemania Ins. Co. v. Zweng, 127 Ark. 
141, 191 S. W. 903; Larsen v. Thuringia Amer. Ins. Co., 208 Ill. 166, 70 N. E. 31; 
Todd v. German Amer. Ins. Co., 2 Ga. App. 789, 59 S. E. 94; Hollywood L. & C. 
Co. v. Dubuque F. & M. Ins. Co., 80 W. Va. 604, 92 S. E. 858; Dalton v. Norwich 
Union F. Ins. Co. (Tex. Com. App.), 213 S. W: 230; Benedict & Benedict v. 
Security Ins. Co., 147 App. Div. 810, 133 N. Y. Supp. 165, affirmed without opinion 
214 N Y. 701, 108 N. E. 1089. 

But in all these cases the companies’ agent had been commissioned by the 
insured to give him general coverage, and it was only on this theory that the 
decision was reached. There is, it is true, an exception in the first reason given 
in Todd v. German Amer. Ins. Co., supra, but with all deference I cannot accept 
it. Insurance is a contract, and the analogy between a policy and a chattel for 
sale is obviously unsound. In the case at bar the situation was altogether different. 
Straus did not ask Kirkland & Yardley to procure his insurance; for that he 
employed Benedict & Benedict. They were his agents and his only agents; it was 
to them that he looked to keep him covered and them he could have held for a 
negligent performance of their duties. They contracted with Kirkland & Yardley, 
not as subagents who should keep the risk covered, but as agents of the two com- 
panies they “gave up.” That made a contract about which nothing further remained 
to be done, unless, of course, it was cancelled by notice to the insured. 

No communication between these companies and their agents, Kirkland & Yard- 
ley, had the least effect upon Straus’ rights, as Benedict & Benedict properly insisted 
when the situation was first disclosed to them after the fire. Each party dealt 
at arms’ length, and it would have been impossible for Straus to charge Kirkland 
& Yardley with a breach of duty, so long as they had actual authority to under- 
write the risk in the two companigs which they “gave up.” Perhaps it is true 
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that Straus might have accepted Kirkland & Yardley’s offer of a policy from the 
defendant, substituting it pro tanto for the contracts which he had accepted. In- 
stead, he rejected the offer repeatedly. Assuming that the offer continued, despite 
these rejections, at least when the defendant, overriding Kirkland & Yardley, gave 
notice directly that it would be party to nothing of the sort, that offer expired. 
When, therefore, Benedict & Benedict finally tried to accept the offer, there was 
none to accept, and no contract issued. The case seems to me too plain for further 
discussion. 

[2] The plaintiff has submitted findings, but in a case tried like this the record 
merely reads that the jury of one finds a verdict by direction. 

Verdict directed for the defendant. 

Richards & Affeld, of New York City (George Richards and D. W. Richards, 
both of New York City, of counsel), for plaintiff in error. 

Frederick T. Case, of New York City, for defendant in error. 

Before Rogers, Manton and Mayer, Circuit Judges. 

Per Curiam. Judgment affirmed on Judge Learned Hand’s opinion. 


WHITTEMORE et at. v. ZTNA INS. CO. 
(District Court, S. D. Florida, at Tampa. February 19, 1924.) 
296 Federal Reporter, 238. 

1. REMOVAL OF CAUSES—RIGHTS OF PARTIES TO BE ADJUDICATED 
BY LAW GOVERNING BEFORE REMOVAL. 

In a cause removed from a state court, the rights of the parties are to be 
adjudicated in accordance with the same law which would have determined them 
in the state court. 

(For other cases, see Removal of Causes, Dec. Dig. § 115.) 

2. INSURANCE—PROVISION THAT POLICY SHALL BE VOID IF FORE- 
CLOSURE PROCEEDINGS ARE COMMENCED AGAINST THE PROP- 
ERTY RELATES TO FUTURE ONLY. 

A provision of a policy that it shall be void if, with knowledge of the insured, 
foreclosure proceedings are brought against the insured property, relates only to 
the future, and the policy is not void because of the pendency of foreclosure pro- 
ceedings when it was issued, though that fact was not disclosed by insured. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) . 

At Law. Action by E. H. Whittemore and others against the A&tna Insur- 
ance Company. On demurrer by defendant to replication, and demurrer by plain- 
tiffs to plea. Defendant’s demurrer overruled; plaintiffs’ demurrer sustained. 

Pat C. Whitaker, of Tampa, Fla., for plaintiffs. 

Whitaker, Himes & Whitaker, of Tampa, Fla., for defendant. 

Crayton, District Judge. The defendant pleads that, after the policy sued on 
was issued, the plaintiffs procured additional insurance on the property covered 
by such policy without an agreement added to or indorsed thereon. The replica- 
tion is that just prior to and at the time the additional insurance was obtained, and 
before the loss, the defendant was informed by the plaintiffs that plaintiffs were 
causing such additional insurance to be issued; that the defendant consented thereto; 
and that, although no indorsement was made on said policy, nevertheless the de- 
fendant had waived the provision of the policy requiring written indorsement on 
> policy of agreement for such additional insurance. To the replication defendant 
demurs. 

On this hearing the defendant admits in its brief that under the laws of 
Florida the replication is good, but insists that the laws of the state are not con- 
trolling upon this court in the consideration of the replication. It is not disputed 
that such replication was held good in Eagle Fire Ins. Co. v. Lewallen et al., 
56 Fla. 246, 47 South. 947. The Supreme Court of Florida has declared in Hart- 
ford Fire Ins. Co. v. Brown, 60 Fla. 83, 53 South. 838, 839, in the following 
headnote, which under the Florida statute (section 2977, Rev. Stat. of Fla.) was 
prepared by the court, that: 

“2. Insurance—Authority of Agent—Waiver of Conditions. 

“The clause in the fire insurance policy placing a limitation upon the power 
of any officer, agent or other representative of the insurance company as to the 
manner of waiver of any provision or condition in the policy may itself be waived. 
An insurance company cannot make its local agent the medium through which 
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all the benefits of a policy flow from the insured to it, and then deny that he 
has authority to represent it when the benefits of the insured are involved.” 

[1] This action was begun in the circuit court of Pinellas County, Fla., and 
was transferred to this court on the ground of diversity of citizenship. The rights 
of the parties are to be adjudicated as they would be in the state tribunal, accord- 
ing to the laws of the state. Pritchard v. Norton, 106 U. S. 124, 1 Sup. Ct. 102, 
27 L. Ed. 104; 25 Cyc. 748; 13 C. J. 248; Kentucky v. Bassford, 6 Hill (N. Y.) 
526; Scudder v. Union Nat. Bank of Chicago, 91 U. S. 406, 23 L. Ed. 245; Sup. 
Lodge, K. of P., v. Meyer, 198 U. S. 508, 25 Sup. Ct. 754, 49 L. Ed. 1146; Provident 
S. L. Assurance Society v. Hadley, 102 Fed. 859, 43 C. C. A. 25; Kelly v Mutual L. 
Ins. Co. (C. C.), 109 Fed. 58; Society v. Clements, 140 U. S. 226, 11 Sup. Ct. 822, 
35 L. Ed. 497; N. W. Mut. L. Ins. Co. v. Elliott (C, C.), 5 Fed. 225; Mutual 
L. Ins. Co, v. Cohen, 179 U. S. 262, 21 Sup. Ct. 106, 45 L. Ed. 181; Fidelity 
Mut. Life Ass’n v. Jefford, 107 Fed. 402, 46 C. C. A. 377, 53 L. R. A. 193; Mutual 
L. Ins. Co. v. Hill, 193 U. S. 551, 24 Sup. Ct. 538, 48 L. Ed. 788. This demurrer 
to replication is overruled. 

{2] The defendant’s second plea sets up that the policy sued on stipulates that, 
unless otherwise provided by agreement indorsed on the policy or added thereto, it 
should be void if, with the knowledge of the insured, foreclosure proceedings be 
commenced or notice given of sale of any property covered by the policy by virtue 
of any mortgage or trust deed, and that with the knowledge of the plaintiffs the 
insured, foreclosure proceedings under a mortgage covering the dwelling house 
in the policy were commenced, and for that reason it is insisted that the policy 
became void before the destruction of the property by fire. The plea, however, 
does not state when the foreclosure proceedings were commenced, and it is in- 
sisted that, unless the foreclosure proceedings were instituted with the knowledge 
of the plaintiffs after the issuance of the policy of insurance, which is not alleged, 
it fails to present a defense to the declaration. In Elliott on Insurance, § 263, p. 256, 
the author, in speaking of such stipulation in an insurance policy, states that: 

“This provision relates only to the future, and therefore the policy is not ren- 
dered void by the fact that foreclosure proceedings are pending when the policy 
is issued, which fact was not disclosed to the insurer.” 

In Orient Ins. Co. v. Burrus et al. (Ky.), 63 S. W. 453, it is said that: 

“A policy providing that it should be void ‘if, with the knowledge of the 
insured, foreclosure proceedings be commenced or notice given of sale of any prop- 
erty covered by this policy by virtue of any mortgage or trust deed,’ was not 
rendered void by the fact that foreclosure proceedings were pending when the 
policy was issued, though that fact was not disclosed by insured, the provision 
quoted having reference only to the future.”* 

*Italics supplied 

Construing this plea more strongly against the pleader, it is insufficient; it fails 
to state a defense to the action, for it is not shown by the plea whether the fore- 


closure proceedings were pending at the time the policy was issued or afterwards. 
Demurrer to this plea is sustained. 


ADJUSTMENT BUREAU, TAMPA ASS’N OF CREDIT MEN, v. 
EQUITABLE FIRE & MARINE INS. CO. 
(Supreme Court of Florida, Division B. March 24, 1924.) 
100 Southern Reporter, 161 
(Syllabus by the Court.) 
1. PROVISIONS OF FIRE INSURANCE POLICY. 
A fire insurance policy contained the following provisions: 
“This insurance is effected “subject to the following conditions which are 
hereby made warranties by the assured; and are accepted as part of this contract: 
“Total insurance permitted, warranted, concurrent herewith, including this pol- 
icy, as follows: $ on stock; $ on furniture and fixtures; $ 


“Tt is understood and agreed that no insurance in addition is permitted to this 
policy unless the total insurance, including this policy, is entered in paragraph above.” 

“This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if the insured now has, or shall hereafter make or 
procure, any other contract of insurance, whether valid or not, on property covered 
in whole or in part by this policy.” 
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2. INSURANCE—INSURER HELD NOT ESTOPPED FROM RELYING ON 
EXPRESS PROVISIONS OF POLICY AS TO ADDITIONAL INSUR- 
ANCE BECAUSE OF FAILURE TO FILL IN BLANKS ON ADDI- 
TIONAL INSURANCE CLAUSE. 

The blank spaces in the concurrent insurance clause were not filled in. Held, 
that knowledge of the insurer of other insurance upon the property insured at the 
time of the issuance of the policy with the omission to insert in the concurrent or 
additional insurance clause of the policy the amount, or that no additional con- 
current insurance is permitted, is not, as to policies subsequently issued upon the 
property of which the insurer had no notice, a waiver, nor is the insurer as to 
such policies, because of the omission to fill in the blank spaces in the concurrent 
insurance clause, estopped from asserting or relying upon the express provisions 
of the policy that “no insurance in addition is permitted to this policy unless the 
total insurance, including this policy, is entered in paragraph above” (meaning 
the additional concurrent insurance clause), and declaring the policy to be void 
if the assured “shall hereafter make or procure” any other contract of insurance 
on the property covered unless provided by agreement indorsed on the policy. 

(For other cases, see Insurance, Dec. Dig. § 384.) 

Error. to Circuit Court, Pinellas County; M. A. McMullen, Judge. 

Action by the Adjustment Bureau, Tampa Association of Credit Men, against 
the Equitable Fire & Marine Insurance Company. Judgment was entered on de- 
murrers to the replications to the plea, and plaintiff brings error. Affirmed. 

Jackson & Dupree, Kelly & Sutton, and W. C. Brooker, all of Tampa, for 
plaintiff in error. 

Mabry, Reaves & Carlton, of Tampa, for defendant in error. 

West, J. This is an action by the assignee of the assured on a fire insurance 
policy issued by the Equitable Fire & Marine Insurance Company, a corporation, 
the defendant, in favor of the Largo Hardware Company, a corporation. The 
declaration is in the statutory form. 

The plea by which the decisive question is presented admits the issuance of 
the policy sued on, dated December 3, 1920; admits that the insurer at the time 
of the issuance of the policy knew that the assured, Largo Hardware Company, 
then had on its stock of merchandise covered by the policy other insurance in the 
Southeastern Hardware Fire Insurance Exchange aggregating $3,000, but denies 
that the assured had any other or further insurance of which defendant had knowl- 
edge, and avers that the assured on February 7, 1921, obtained additional insurance 
on its stock of merchandise in the National Union Insurance Company amounting 
to $3,000, in violation of the terms of the policy sued on expressly prohibiting 
additional insurance, the effect of which was to render the policy null and void. 

For replication to this plea the plaintiff says: First, that the defendant, when 
it issued the policy sued on, dated December 3, 1920, knew that there was then in 
effect on the stock of merchandise of the assured other insurance as stated in the 
plea, and alleges that although the defendant had knowledge of said insurance it 
did not limit in the policy issued by it the amount of concurrent insurance permitted 
on said stock of merchandise, and plaintiff says that the defendant, having issued 
the policy sued on with knowledge of the existence of other insurance upon the 
property insured, is estopped to plead the violation of the terms of the policy for- 
bidding the assured to procure additional insurance; and, second, that the defendant, 
when it issued the policy sued on, had knowledge that the assured then had in effect 
upon said stock of merchandise additional insurance, as averred in the plea, and 
having such knowledge acquiesced in and consented to the additional insurance then 
in effect upon the property and waived any right which it might have had and is 
estopped to claim that the clause in the policy providing for additional insurance 
has been violated by the assured. 

To these replications demurrers were interposed which, upon a hearing, were 
sustained. Counsel for plaintiff declined to amend the replications. Other pleas 
and replications were withdrawn, whereupon judgment was entered against the 
plaintiff in favor of the defendant upon the demurrers to the replications to the 
plea. Plaintiff took writ of error. 


In the brief of plaintiff in error it is said that the sole question presented is 
whether or not the insurer has waived objections to the violation of the concurrent 
insurance clause of the policy and is estopped to plead as a defense to the action 
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on the policy the violation of the provisions of such policy prohibiting the assured 
from. procuring other insurance. 


[1] The policy sued on is made a part of the declaration. It contains the 
following provisions : 

“This insurance is effected subject to the following conditions which are hereby 
made warranties by the assured, and are accepted as part of this contract: 

“Total insurance permitted, warranted, concurrent herewith, including this pol- 
icy, as follows, $ on stock; $ on furniture and fixtures; $ 


“Tt is understood and agreed that no insurance in addition is permitted to 
this policy unless the total insurance, including this policy, is entered in paragraph 
above.” 

“This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if the insured now has, or shall hereafter make or 
procure, any other contract of insurance, whether valid or not, on property cov- 
ered in whole or in part by this policy.” 

It is contended on behalf of plaintiff in error that because the blank spaces 
in the concurrent insurance clause are not filled in, the amount of concurrent in- 
surance permitted is not limited by the policy, and that the insurer is estopped to 
deny the validity of insurance obtained by the assured subsequent to the issuance 
of the policy sued on. The reply of the defendant in error is that, while it can- 
cedes that it must be held to have waived any right to question the validity of insur-+ 
ance existing upon the property insured at the time of the issuance of the policy 
sued on of which it had knowledge, it did not waive and is not estopped to deny the 
validity of insurance subsequently obtained of which it had no knowledge and 
which is expressly forbidden by the language of the policy. 

In Philadelphia Underwriters’ Ins. Co. v. Bigelow, 48 Fla. 105, 37 South. 210, 
the court said: 

“It is also contended that the words and characters ‘$ x Total concurrent 
insurance permitted,’ contained on a slip attached to the policy, show that con- 
current insurance was meant to be allowed; or was known to exist, but the amount 
of the same was omitted or not specified, and therefore waived by the company; 
and that if this is inconclusive that the report made by the agents to the companies 
in which to the question ‘are the policies concurrent?’ the answer ‘Yes’ is given, 
conclusively shows that upon receipt of this report the companies were thereby 
informed that there were other policies of insurance on the property; and failure 
to object was a waiver on the part of the companies of the provisions of their 
policy as to other insurance. The words and characters ‘$ x Total concurrent 
insurance permitted,’ do not of themselves give permission for any additional insur- 
ance, they are not an endorsement of an agreement for other insurance, and they 
are not a waiver of the provisions of the policy as to other insurance; and the 
answer ‘Yes’ to the question ‘are the policies concurrent?’ as it appears in this 
case in the daily report of the agents to the companies, did not of itself, nor 
when taken in connection with other portions: of the: report in this case, convey 
to the companies information that other policies of insurance on the property were 
in existence. Even if the knowledge of the agent Groover as to the existence of 
the $600 London & Lancashire policy when the policy sued on was issued is a 
waiver by the companies as to the London & Lancashire policy, it is not shown 
that the agent Groover had any knowledge of the $1,000 Hamburg-Bremen policy, 
and as there is no showing that the provisions of the: policy sued on as to 
other insurance were complied. with in regard to the Hamburg-Bremen policy and 
no waiver thereof is shown, the second plea of the defendants:is sustained, and the 
plaintiffs are not entitled to recover on the policy.” 

Upon the authority of that case knowledge of the insurer of other insurance 
upon the property insured at the time of the issuance of the policy, with the 
omission to insert in the concurrent or additional insurance clause of the policy 
the amount or that no additional concurrent insurance is permitted, is not, as to 
policies subsequently issued upon the property of which the insurer had no notice, 
a waiver, nor is the insurer as to such policies estopped from asserting or relying 
upon the express provisions of the policy that “no insurance in addition is permitted 
to this policy unless the total insurance, including this policy; is entered’ in para- 
graph above” (meaning the additional concurrent insurance clause), and declaring 
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the policy to be void if the assured “shall hereafter make or procure” any other 
contract 7 insurance on the property covered unless provided by agreement endorsed 
on the icy. 

In Fagie Fire Co. v. Lewallen & Co. 56 Fla., 246, 47 South, 947, “the other 
additional insurance was procured and notice thereof was given to the agent” of 
the insurer. The agent did not communicate to his company knowledge of the 
other or additional insurance until after the loss, but notice to the agent was held 
to be notice to the company. 

The judgment is aftirmed. 

Whitfield, P. J., and Terrell, J., concur. 

Taylor, C. J., and Ellis and Browne, JJ., concur in the opinion. 


HARRIS v. AZTNA INS. CO. (No. 15111.) 
(Court of Appeals of Georgia, Division No. 1. April 16, 1924. 
Rehearing Denied May 14, 1924.) 
123 Southeastern Reporter, 27. 
(Syllabus by the Court. 
INSURANCE—ASSIGNMENT ON MORTGAGE CLAUSE IN POLICY 

CONSTRUED. 

When this case was here before the suit was upon a policy of insurance, and 
this court held that under the evidence submitted the contract of insurance sued 
upon had been extinguished by a subsequent agreement entered into by Forman 
(the mortgagee named in the mortgagee clause attached to the insurance policy) 
and the insurance company, and that this agreement amounted to an accord and 
satisfaction, binding upon both parties. tna Insurance Co. v. Griffin, 28 Ga. App. 
774 (2), 113 S. E. 224. The suit now under review is upon the new agreement 
entered into by Forman and the insurance company, and was brought by Mrs. 
Harris, the insured, for the use of C. C. Griffin, the transferee of Forman, under 
the following assignment (which was subsequent to the new agreement, and written 
upon the back of the mortgage clause attached to the policy of insurance): “The 
title to property described herein, and the debt which said property was conveyed 
to secure, having been this day transferred and assigned to C. C. Griffin, of Sumter 
Co., Ga., all rights hereunder are hereby transferred and assigned to said C. C. 
Griffin. This Nov. 29, 1919, George M. Forman. Witness: E. Larson.” 

Held, the words in the assignment, to wit, “all rights hereunder are hereby 
transferred and assigned to said C. C. Griffin,” must be construed as referring 
to all rights under the policy of insurance, and not to any rights which Forman may 
have had under the new agreement. The plaintiff, therefore, had no right to sue 
upon that agreement, and the court properly dismissed the petition upon general 
demurrer. 

(For other cases, see Insurance, Dec. Dig. § 213.) 

Error from City Court of Americus; W. M. Harper, Judge. 

Action by Ella Harris for use, etc., against Etna Insurance Company. Judg- 
ment for defendant, and plaintiff brings error. Affirmed 

R. L. Maynard, of Americus, for plaintiff in error. 

Spalding, MacDougald & Sibley, of Atlanta, and Jas. W. Smith, of Americus, 
for defendant in error. 

Broyles, C. J. Judgment affirmed. 

Luke, J., concurs; Bloodworth, J., concurs specially. 

BioopwortH, J. (specially concurring). Because I am bound by the majority 
opinion in the case of Aétna Ins. Co. v. Griffin, 28 Ga. App. 774, 113 S. E. 224 
1 concur in the judgment in this case. 
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NEWARK FIRE INS. CO. v. REESE. (No. 14945.) 
(Court of Appeals of Georgia, Division No. 1. April 16, 1924. 
Rehearing Denied May 13, 1924.) 

123 Southeastern Reporter, 41. 

(Syllabus by the Court.) 

1. INSURANCE—NO RECOVERY WHERE PROOFS OF LOSS NOT SWORN 
TO AS REQUIRED BY FIRE POLICY; REFUSAL OF INSURER TO 
— NOT A WAIVER OF REQUIREMENT AS TO PROOF OF 
LOSS. 

This is a suit upon a contract of fire insurance. The policy provided that, 
within 60 days after the destruction of the property by fire, the assured should 
render a statement to the insurance company, signed and sworn to by the assured, 
stating the loss or damage, time, place, and cause of the damage, etc. A com- 
pliance with this provision of the policy was a condition precedent to a recovery, 
and the evidence adduced upon the trial shows that the proofs of loss submitted to 
the insurance company were not signed or sworn to by the assured. 

(a) The policy sued upon provided, also, that “no officer, agent, or other rep- 
resentative of this company shall have power to waive any of the terms of this 
policy unless such waiver be written upon or attached hereto.” No such waiver 
was written upon or attached to the policy. 

(b) The evidence shows, also, that the insurance company did not refuse pay- 
ment until more than 60 days after the destruction of the property by fire, and 
therefore this refusal to pay did not amount to a waiver of the provision of the 
policy in reference to proofs of loss. See Phenix Ins. Co. v. Searles, 100 Ga. 97 
(4), 27 S. E. 779; Bailey v. First Nat. Fire Ins. Co., 18 Ga. App. 213, 89 S. E. 80. 

(For other cases, see Insurance, Dec. Dig. § 545, 559 [1].) 

2. REFUSAL OF NONSUIT HELD ERROR. 

Under the above rulings the court erred in refusing to grant a nonsuit. 

On Motion for Rehearing. 
(Additional Syllabus by Editorial Staff.) 

3. INSURANCE—RETENTION OF PROOFS OF LOSS NO WAIVER OF 
REQUIREMENT THAT THEY BE SIGNED AND SWORN. 

Acceptance and retention by insurer of proofs of loss held not a waiver of non- 
compliance with policy requirement thet they be signed and sworn to. 

(For other cases, see Insurance, Dec. Dig. § 560 [1].) 

4. INSURANCE—PROPOSITION TO SETTLE HELD NO WAIVER OF 
REQUIREMENTS AS TO PROOF OF LOSS. 

Adjuster’s proposal to settle for sum less than full amount claimed held not a 
refusal to, pay full amount within time allowed to insured to make proof of loss, 
and hence not a waiver of requirement that proof of loss be signed and sworn to. 

(For other cases, see Insurance, Dec. Dig. § 559 [1].) 

Error from City Court of Newnan; W. A. Post, Judge. 

Action by L. S. Reese against the Newark Fire Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. Reversed. 

Spalding, MacDougald & Sibley, of Atlanta, and Hall & Jones, of Newnan, 
for plaintiff in error. 

Stanford Arnold, of Newnan, for defendant in error. 

Luke, J. Judgment reversed. 

Broy es, C. J. and BLoopwortH, J., concur. 

On Motion For Rehearing. 

Luke, J. It is contended by the defendant in error in his motion for a re- 
hearing: (1) That the acceptance and retention, without objection, by the insur- 
ance company of the proofs of loss constituted a waiver of any defects therein; and 
(2) that the proposal of the adjuster of the company to pay the insured $500— 
a sum less than the full amount claimed—amounted to an absolute refusal to 
pay in less than 60 days of the loss, and was a waiver of the provisions of the 
policy in reference to the proofs of loss. ; 

[3] Under the facts of the case there is no merit in either of these contentions. 
As to the first point, there is no affirmative proof in the record that the alleged 
proofs of loss were submitted to the insurance company within 60 days after 
the loss or that they were ever actually received by the company. Moreover, the 
undisputed evidence shows that the vroofs of loss were not sworn to or even 
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signed by the insured, or by any one acting as his agent. In fact, it is not disclosed 
by the evidence that they were swon to or signed by any one. Such a document 
amounted to nothing but a “scrap of paper,” and the submission of such a paper 
to the insurance company could not constitute a bona fide attempt on the part of 
the insured to comply with the provisions of the policy in reference to furnishing 
proofs of loss. 

[4] As to the second contention, in view of the provision of the policy that 
“no officer, agent or other representative of this company shall have power to 
waive any of the terms of this policy unless such waiver be written upon or 
attached hereto; nor shall any privilege or permission affecting the insurance under 
this policy exist or be claimed by the assured unless so written or attached,” the mere 
offer of an adjuster of the company to pay the insured $500 could not amount to an 
absolute refusal on the part of the company to pay the claim of the insured, and 
the company could not be held thereby to have waived the provisions of the policy 
in reference to the submission of the proofs of loss. See, in this connection, Folds 
v. \\reman’s Fund Ins. Co., 28 Ga. App. 323, 110 S. E. 925. The cases cited in 
ti. raotion for a rehearing are distinguished by their particular facts from this case. 

Motion denied. 

Broyes, C. J., and BroopwortH, J., concur. 


NEW JERSEY INS. CO. OF NEWARK v. ROWELL. (No. 14331.) 
(Court of Appeals of Georgia, Division No. 1. April 15, 1924. Rehearing Denied 
May 14, 1924.) 

123 Southeastern Reporter, 38. 

(Syllabus by the Court.) 

1. LESSEE’S PETITION TO RECOVER ON FIRE POLICY HELD NOT DE- 
MURRABLE FOR FAILING TO STATE THAT DAMAGE TO BUILD- 
ING WAS SOUGHT FOR OWNER’S BENFFIT. 

Where a policy of fire insurance, taken out by the tenant and lessee of a 
building, insured the building for a certain sum, and a stock of goods in the 
building for another certain sum, the consideration of the policy, being a premium 
payable in a gross sum, and where the policy of insurance contained a clause 
making any loss or damage to the building payable to a named third person (the 
owner of the building), “as his interest may appear,” and where both the building 
and the stock of goods were subsequently damaged by fire, and the insured brought 
suit in his own name to recover the amount of both the damage to the stock of 
of goods and the damage to the building, the petition was not subject to general 
demurrer for the reason that it failed to set forth that the recovery for the damage 
to the building was sought for the use and benefit of the person named in the 
aforesaid loss payable clause. 

(a) The above ruling was made by the Supreme Court in answer to a question 
certified to it by this court. For a full discussion of this question, see New 
Jersey Insurance Co. v. Rowell, 157 Ga.—, 121 S. E. 414. 

2. SPECIAL DEMURRERS HELD WITHOUT MERIT. 

The special demurrers to the petition are without substantial merit, and the 
court properly overruled them. 

Error from Superior Court, Colquitt County; W. E. Thomas, Judge. 

Action by H. P. Rowell against the New Jersey Insurance Company of Newark, 
N. J. Judgment for plaintiff on demurrer, and defendant brings error. Affirmed 
i" conformity to Supreme Court’s answers to certified questions in 157 Ga—, 121 

. EL 414. 

Smith, Hammond & Smith, of Atlanta, and Kline & Moore, of Moultrie, for 
plaintiff in error. 

Waldo De Loache, of Moultrie, and R. S. Roddenbery, Jr., of Albany, for de- 
fendant in error. 

Broytes, C. J. Judgment affirmed. 

LukE and BioopwortH, JJ., Concur. 

On Motion for Rehearing. 

Broytes, C. J. The plaintiff in error, in the motion for a rehearing, contends 
that the Supreme Court, in its answer to a question in this case, certified by this 
court, “did not dispose of all of the questions raised by the general demurrer” 
to the petition, and that the questions not so disposed of were not decided by 
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this court as they should have been. This contention is without merit, as the 
Supreme Court in its answer distinctly and broadly ruled that the petition was not 
subject to general demurrer. The headnote of its answer was as follows: “The 
petition described in the question propounded by the Court of Appeals was not 
subject to general demurrer.” 

Motion denied. 

LuKE and BLoopwortny, J.J., concur. 


FEDERAL MUT. FIRE INS. CO. v. JULIEN. 
CALVERT MUT. INS. CO. v. SAME. 
(Court of Appeals of Maryland. Jan. 8, 1924.) 
125 Atlantic Reporter, 229. 

1. INSURANCE—REQUIREMENT OF PRELIMINARY PROOFS OF LOSS 
HELD WAIVED. 

Requirement in a fire policy of preliminary proofs of loss within a certain 
time was waived by insurer, where insured promptly notified insurer of the loss 
and demanded full amount of policy, and insurer said nothing, when denying 
liability for a violation of “clear space clause,” of failure to file proofs of loss 
until after time in which proofs of loss should have been filed. 

(For other cases, see Insurance, Dec. Dig. § 559 [1]. 

2. INSURANCE—“CLEAR SPACE” REQUIREMENT OF FIRE POLICY NOT 
VIOLATED BY ERECTION OF UNFINISHED PLANING MILL. 
Requirement of a fire policy that a clear space of 300 feet should be maintained 

between property insured and any woodworking establishment was not violated 

by erection of a planing mill within such space, where building was not completed at 
time of fire, and machinery had not been assembled in it, and the fire which destroyed 
property started as a brush fire. 

(For other cases, see Insurance, Dec. Dig. § 317 [2].) 

Appeals from Baltimore City Court; Frank, Judge. 

Separate actions by Roch Julien, use of Charles C. Kellogg & Sons Com- 
pany, against the Federal Mutual Fire Insurance Company and the Calvert Mutual 
Insurance Company. Judgment for plaintiff, and defendants separately appeal. 
Affirmed. 

The instruction granted was as follows: 

The court rules as matter of law that by the uncontradicted evidence herein 
it is shown that there was no violation of the “clear space clause” set out in 
the contract here in suit, and that, if the court sitting as a jury shall find from the 
evidence that the plaintiff notified the defendant promptly after the loss, and that 
the defendant sent its adjuster to visit the scene of the loss, and that the adjuster 
reported a violation of the “clear space clause,” and that defendant refused pay- 
ment within eight days before suit was brought, giving as its reason for such 
refusal that a violation of the “clear space clause,” and vitiated the contract, and 
shall further find that no reference was made at that time to the lack of proofs of 
loss and that no such reference had been made to plaintiff, his counsel or agents, 
either before or after that time, until some considerable period of time had elapsed 
after suit was brought, then from such facts, if they shall be found by the 
court sitting as a jury, the court sitting as a jury may find a waiver by defendant 
of the requirement of formal proof of loss; and if the court sitting as jury shall 
find such waiver, then its verdict shall be for the plaintiff for the sum of $2,000, 
with interest from the 16th day of June, 1921, in the discretion of the court sitting 
as a jury. 

deasie before Boyp, C. J., and Briscozr, THomas, Pattison, URNER, STOCK- 
BRIDGE, ADKINS, and Orrutt, JJ. 

John Holt Richardson and Allan W. Rhynhart, both of Baltimore, for appellants. 

W. Hall Harris and W. Hall Harris, Jr., both of Baltimore, for appellee. 

Pattison, J. The record in this case contains two appeals, one from each of 
two judgments against the appellants, respectively, which were entered upon the 
verdicts rendered in separate cases by the court below, sitting as a jury. 

The plaintiff in each case was Roch Julien. In one the Federal Mutual Fire 
Insurance Company of Baltimore was defendant, and in the other the defendant 
was the Calvert Mutual Insurance Company of said city. 7 

Each of the defendants in these cases issued to the plaintiff a policy by which 
he was insured— : 
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“against all direct loss or damage by fire, * * * to the amount not exceeding 
$2,000.00 * * * on certain lumber and lumber products of the plaintiff on the 
yards of the Pontiac Lumber and Pulp Company, Limited, at or near Lake Macamic 
Station, Province of Quebec, Canada.” 

The property insured was, within the life of the policies, destroyed by fire. 

By agreement of the parties, the two cases were tried together upon an agreed 
statement of facts which applied to both. 

The only defenses made to each of the actions brought in these cases were: 
First, that the plaintiff failed to comply with the provision contained in each 
of said policies requiring formal proofs of loss to be filed within sixty days after 
the date of said loss. Second, that the warranty found therein known as the “clear 
space clause” was broken, because of which the policies, by the express terms of 
the warranty, became null and void. 

[1] First. The agreed statement of facts shows that the plaintiff failed to file 
formal proofs of loss as required by the policies, but the claim is made by him 
that he is not thereby prevented from recovering, as the necessity for his so doing 
was waived by the defendants. In support of his claim of waiver it is shown that 
the plaintiff promptly notified the defendants of the loss suffered by him caused 
by the fire, and their adjuster, sent by them in response thereto, to investigate the 
loss, reported that there was a violation of the “clear space clause” contained in the 
policy. 

In addition to the notice mentioned, the plaintiffs, immediately after the fire 
made demand on the defendants respectively for the full amount of the policies, 
the loss being a total one; and he thereafter, through his counsel, again made de- 
mand upon the defendants for the payment of amounts claimed to be owing by them 
under the policies and was told by the officers of the defendants that the policies 
were vitiated because of the violation of the “clear space clause” in them; but 
nothing was said at that time, or at any previous time, of the failure of the 
plaintiff to file his formal proofs of loss, and it was not until after the suits 
had been filed that any reference was made thereto by the defendants. 

It was not until about eight days before the institution of the suits that the 
defendant absolutely denied all liability, which was based solely on the ground 
of the violation of the “clear space clause,” and it was not, as we have said, 
until after the actions had been brought, that any reference was made to plaintiff’s 
failure to file proofs of loss. 

It is claimed by the defendants that, inasmuch as their denial of liability, 
upon the ground stated, was not made within, but after, the time in which the 
formal proofs of loss should have been filed by the plaintiff, he was not injured 
or prejudiced by their silence in not referring to his failure to file such proofs 
of loss, as he could not then have filed them within the prescribed time. In 
other words, it is claimed by the defendants that estoppel is a necessary element of 
waiver. 

It is said in Cooley’s Briefs on Insurance, vol. 4, p. 3480, “that in Indiana, 
Maryland, and New York, it has been held that estoppel is not a necessary element 
of waiver,” and in support of this statement the author cites Rokes v. Amazon Ins. 
Co., 51 Md. 512, 34 Am. Rep. 323. 


The contention made by the defendants is, we think, fully answered in that 
case, in which the court said: 

“It is conceded that where proofs of loss are furnished in time, and such 
-proofs are defective, if the insurer puts his refusal to pay on other and distinct 
grounds, he will be held to have waived all objections to such defects; and will 
not be permitted to rely upon them in a suit upon the policy. * * * But it is 
argued that the failure to furnish the proofs within time stands upon different 
grounds, because, the insured having by his own default forfeited the right to 
recover on the policy, he is not in any manner injured or prejudiced by the 
subsequent acts and conduct of the insurer. And it is contended, therefore, that a 
new consideration or an express agreement on the part of the insurer, is necessary 
to renew or give vitality to the policy. 

“It was said by Earl, commissioner, in Underwood v. Farmers’ Joint Stock 
Ins. Co., 57 N. Y. 502, that the law of waiver was based upon the doctrine of 
estoppel, and ‘that in -the absence of some consideration for a waiver, or some 
valid modification of the agreement between the parties, there could be no 
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such thing as waiver of a condition precedent, except there be in the case an ele- 
ment of estoppel’; in other words, unless the failure to furnish the proofs within 
the time prescribed by the policy had been occasioned in some way by the acts 
or conduct of the insurer. The other commissioners, however, did not concur with 
the learned judge in his views upon the law of waiver, and the case was decided 
on other grounds. See, also, Beatty v. Ins. Co., 66 Penna. 9. 


“We have carefully examined all the cases within our reach on this branch of 
the case, and are of opinion that the contention of the appellee is unsupported either 
by principle or by the weight of authority. 


“Preliminary proofs are required for the benefit solely of the insurer, in order 
that he may ascertain the nature, extent and character of the loss; and, the con- 
dition in the policy in respect thereof being inserted for his benefit, there is no 
reason why he may not waive or extend the time within which such proofs are to 
be furnished. Nor is it necessary to prove an express agreement to waive. On the 
contrary, it may be inferred from the acts and conduct of the insurer inconsistent 
with an intention to insist upon the strict performance of the condition. Tayloe v. 
Merchants’ Fire Ins. Co. 9 How. 390; Post and Dowding v. AZtna Ins. Co., 43 Barb. 
351; Phillips v. Protection Ins. Co., 14 Mo. 220; Owens v. Farmers’ Joint Stock 
Co., 57 Barb. 518; Graves v. Wash. Incor. Ins. Co., 12 Allen, 391; Dohn vy. 
Farmers’ Joint Stock Co., 5 Lansing, 275. 


“But conceding, for the purposes of this case, that there must be an element 
of estoppel in order to constitute a waiver, there is evidence in this record legally 
sufficient in our opinion to submit to the jury to support a waiver given on that 
ground. Estoppel, as used in this connection, we understand to mean where 
the insurer, knowing that the proofs have not been furnished within time, so 
bears himself thereafter in relation to the contract, as fairly to lead the assured to 
believe that he still recognizes the policy to be in force and binding upon him.” 


See, also, the following cases: Caledonian Ins. Co. v. Traube, 80 Md. 214, 
30 Atl. 904; Firemen’s Ins. Co. v. Floss, 67 Md. 417, 10 Atl. 139, I Am. St. Rep. 
398; Citizens’ Mut. Fire Ins. Co. v. Conowingo Bridge Co, 116 Md. 422, 82 Atl. 
372; Peninsula Produce Exchange v. New York, P. & N. R. Co., 122 Md. 231, 
89 Atl. 437. 

[2] Second. The warranty in the policies, which we have referred to as the 
“clear space clause,” provided that a continuous clear space of 300 feet should 
thereafter be maintained between the property insured and any woodworking or 
manufacturing establishment or dry kiln, and that said space should not be used 
for the handling or piling of lumber thereon for temporary purposes; and it was 
understood and agreed that any violation of said warranty should render the policy 
null and void. 

At the time the policies were issued there was, between the property insured 
and the sawmill upon the premises, a clear space of about 550 feet. After the 
policies were issued, the Pontiac Lumber & Pulp Company, without the knowledge 
of the plaintiff, started the erection of a building, 50 by 50 feet in dimensions, 
upon an open space between the sawmill and the lumber insured, 400 feet south 
of the mill and 100 feet from the lumber in question, which building was to be 
used, when erected, as a planing mill. This building was not completed at the 
time of the fire, and the machinery had not been assembled in it. Had the building 
been completed at such time, with the necessary machinery in it, and the same in 
operation, it no doubt would have been a “woodworking or manufacturing estab- 
lishment,” and its existence, at the location mentioned, would have been a breach 
of the warranty. But the unfinished building, though intended to be used, when 
completed and equipped with the necessary machinery, as a planing mill, was not 
a woodworking or manufacturing establishment within the meaning of the war- 
ranty clause in the policy, and this was the view taken by the learned judge below. 

The object and purpose of prohibiting a woodworking or manufacturing estab- 
lishment to be located in the space mentioned was to prevent the insured property 
from being subjected to greater hazard or risk of fire. 

There can be no question but that a planing mill in operation, located within 
the distance mentioned, would subject the insured property to a greater risk and 
hazard, and this would possibly be true, though in a lesser degree, when the mill 
was temporarily shut down, after having been operated with the shavings around 
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and about it, but this cannot be said of an unfinished building, with no machinery 
in it, and which has never been used as a mill. 

It was certainly not a mill within the meaning of said provision until the 
building was complete, the machinery installed and the plant ready for operation, 
and therefore it was not prohibited by the policies, as it was not named or included 
within the prohibitions mentioned. 

It may also be said that the fire which destroyed the property was a brush 
fire, started on the outside and to the southwest of the yard of the Pontiac Lumber 
& Pulp Company, which was in the opposite direction from the building in question. 

The plaintiff, as well as the defendants, offered a number of prayers, all of 
which were rejected, and the court below granted an instruction of its own, which 
the reporter is asked to insert in his report of this case. This instruction, we 
think, fully stated the law of the case, and we find no reversible error in the court’s 
ruling in the rejection of the plaintiff's and defendant’s prayers. The judgment 
appealed from in each of these cases will therefore be affirmed. 

Judgments affirmed, with cost. 


MARK vy. LIVERPOOL & LONDON & GLOBE INS. CO., LIMITED (NORTH- 
ERN TITLE CO., INTERVENER). (No. 23907.) 
(Supreme Court of Minnesota. May 9, 1924.) 
198 Northwestern Reporter, 1003. 
(Syllabus by the Court) 

1. INSURANCE—PURCHASER WHO PAYS PART OF PRICE AND TAKES 
POSSESSION VESTED WITH EQUITABLE TITLE IN FEE; VENDOR 
HOLDS LEGAL TITLE IN TRUST FOR PURCHASER ON PAYMENT 
OF PRICE; POLICY NOT FORFEITED BY INSURED’S CONTRACT 
TO SELL LAND IF HE RETAINS TITLE AS SECURITY. 

A contract for the sale of land, part of the purchase price being paid and 
possession taken, vests in the vendee an equitable title in fee. The legal title in fee 
is retained by the vendor as security, and upon payment he holds it in trust for the 
vendee. A policy of insurance issued to the vendor with a condition of forfeiture in 
the event that the property is sold without the assent of the insurer is not forfeited 
by his subsequently making such a contract. 

(For other cases, see Insurance, Dec. Dig. § 328[5]. 

2. INSURANCE—EVIDENCE HELD TO JUSTIFY FINDING THAT IN- 
SURER AGREED TO MAKE FIRE POLICY PAYABLE TO MORT- 
GAGEE; MORTGAGEE ENTITLED TO SHARE IN PROCEEDS WHERE 
INSURER WOULD NOT COMPLY WITH AGREEMENT TO MAKE 
POLICY PAYABLE TO MORTGAGEE. 

The evidence justifies the finding of the court that the intervener, a mortgagee, 
requested the defendant to make certain insurance policies, issued to the plaintiff, 
the mortgagor, who covenanted in the mortgage to keep the property insured for 
the benefit of the mortgagee, payable in case of loss to it as mortgagee, and that it 
~— do so but did not.. Under such finding the intervener is entitled to share in 
the policy. 

(For other cases, see Insurance, Dec. Dig. §§ 580[2], 665[2].) 

3. a HELD TO SUSTAIN FINDING OF TOTAL 

OSS. 

The evidence sustains a finding of total loss. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from District Court, St. Louis County; C. R. Magney, Judge. 

Action by George Mark against the Liverpool & London & Globe Insurance Com- 
pany, Limited, in which the Northern Title Company intervened. Judgment for 
plaintiff, and intervener and defendant appeal. Affirmed. 

George H. Spear, and Jas. E. Gardner, Jr., both of Duluth, for appellant. 

W. F. Dacey, of Duluth, for respondent. 

Rollo N. Chaffee, of Duluth, for intervener. 

Drsett, J. Action on two policies of fire insurance aggregating $3,000 issued by 
the defendant to the plaintiff on a building in Duluth. The Northern Title Com- 
pany, a mortgagee of the plaintiff, intervened, claiming that the insurance company 
agreed but failed to attach a mortgage clause to the policies, making the insurance 
payable to it, and asked a reformation. The trial court found that the loss was 
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total, decreed a reformation, and directed judgment for the plaintiff for one sum and 
for the intervener for another, the two sums aggregating $3,000 and interest. The 
defendant appeals from the judgment. 

[1] The policies are of the Minnesota standard form. They provide for for- 
feiture “if without such assent [of the insurer] the situation or circumstances affect- 
ing the risk shall, by or with the knowledge, advice, agency, or consent of insured, 
be so altered as to cause an increase of such risks, or if, without such assent, the 
property shall be sold or this policy assigned. * * *’ G. S. 1913, § 3318. The issue 
between the plaintiff and the defendant is whether the property was “sold” within 
the meaning of the policy. There is no claim that there was an assent by the 
insurer. 

The facts are not in dispute. One policy was dated February 26, 1921; the 
other March 31, 1921. The property was destroyed by fire on August 18, 1921. On 
May 13, 1921, the plaintiff entered into a contract of sale with one Radovich for 
$3,680. He paid $400 in cash, assumed two mortgages made by the plaintiff to the 
intervener, aggregating $1,800, agreed to pay the balance of $1,480 in monthly install- 
ments, and took possession. The plaintiff endeavored to sell to the People’s State 
Bank. He was engaged in building and selling houses and wanted to buy property 
and build. The bank refused to purchase but offered to advance the money due on 
the contract if Radovich would make a note directly to the bank, and the plaintiff 
would indorse it. The plaintiff accepted. The bank paid $300 in cash. The bal- 
ance was represented by two lots deeded to the plaintiff by an officer of the bank. 
The plaintiff, his wife joining, executed a deed of the insured property, the name of 
the grantee blank, and delivered it to the bank to be delivered to Radovich when his 
payments were completed. Such a transaction passes the equitable title in fee to the 
vendee leaving the legal title in fee in the vendor as security ; and when the contract 
is performed the vendor holds the legal title as trustee. This is settled law in Min- 
nesota. Shraiberg v. Hanson, 138 Minn. 80, 163 N. W. 1032, and cases cited; In re 
Consolidation, etc., 146 Minn. 403, 178 N. W. 892, and cases cited. The vendee is a 
freeholder within G. S. 1913, § 6656, defining “estates of inheritance” as freeholds. 
In re Consolidation, etc., 140 Minn. 475, 168 N. W. 552. So is the vendor. In re 
Consolidation, etc., 146 Minn. 403, 178 N. W. 892. The interest of each is subject to 
a judgment lien. Minneapolis & St. L. Ry. v. Wilson, 25 Minn. 382; Reynolds v. 
Fleming, 43 Minn. 513, 45 N. W. 1099; Hook.v. N. W. T. Co., 91 Minn. 482, 98 
N. W. 463. The interest of the vendor is as stated though it passes as personalty 
upon his death. State v. Probate Court, 145 Minn. 155, 176 N. W. 493. If the con- 
tract of sale does not forfeit the policy the depositing of a deed in escrow, to be 
delivered on completion of the payments, does not. Moore v. St. P. F. & M. Ins. 
Co., 176 Iowa, 549, 156 N. W. 676. The deposit in escrow does not make the con- 
tract of sale anything more. The plaintiff remained liable on the mortgage notes. 
In the mortgages he had agreed to procure insurance for the protection of the mort- 
gagee. He was liable on the Radovich note of $1,480. He was in reality borrowing 
from the bank. He had an insurable interest in the property; so had Radovich. 
See Banner Laundry Co. v. Great Eastern Casualty Co., 148 Minn. 29, 180 N. W. 997, 
and authorities cited; National Fire Ins. Co. v. Itasca Lumber Co., 148 Minn. 170, 
181 N. W. 337; 2 Joyce, Ins. §§ 977, 983; Cooley, Briefs on Ins. & Supp. 188-190; 
14 R. C. L. 916. 5 : 

We are not citing a case construing a policy with a condition of forfeiture in 
the precise language of the one before us. Some policies protect against an alienation ; 
others against a sale or conveyance or incumbrance; others against a change in title, 
interest or possession; and others avoid the insurance if the insurer is not the entire, 
unconditional and sole owner. 

In construing such or similar conditions some courts emphasize the change of 
moral hazard attendant upon a change of interest or a change of possession; others 
direct serious attention to the question whether the insured retains an insurable inter- 
est. Both are legitimate considerations. In King v. Hartford Fire Ins. Co., 133 
Minn. 322, 158 N. W. 435, Ann. Cas. 1918D, 861, involving a Canadian policy forfeit- 
ing the insurance “if the property insured is assigned without a written permission 
indorsed hereon,” it was held that an assignment of the property by way of security 
did not forfeit the insurance. Mr. Justice Bunn said: 

“The cases hold quite generally that what such a provision as the one under 
discussion is intended to provide against, is a transfer or assignment of the insured’s 
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entire interest in the property, so that he does not retain an insurable interest and 
that a chattel mortgage is not such a transfer or assignment.” 


The plaintiff cites Gibb v. Philadelphia Fire Ins. Co., 59 Minn. 267, 61 N. W. 137, 
50 Am. St. Rep. 405. The policy contained a condition of forfeiture “if any change 
other than by the death of an insured takes place in the interest, title or possession of 
the subject of insurance.” It was held that an executory agreement to convey under 
which the vendee took possession and paid a portion of the purchase price worked a 
forfeiture because of the change of interest. The court said: 


“It is held by the great weight of authority that, where the condition is against 
any change in the title, there is no breach unless there is a change in the legal title— 
that, as long as the insured retains the legal title and an insurable interest in the 
premises, the policy is not avoided by a transfer of the equitable title or of equitable 
interests; but we cannot apply this doctrine to a condition against any change of 
interest. The terms are not synonymous, as contended by counsel. The word ‘inter- 
est’ is broader than the word ‘title,’ and includes both legal and equitable rights.” 


Under a like condition it was held in Garner v. Ins. Co., 73 Kan. 127, 84 Pac. 717, 
4L.R. A. (N. S.) 654, 117 Am. St. Rep. 460, 9 Ann. Cas. 459, that such a contract 
did not avoid the policy either as affecting a change of title or a change of interest. 
And see Erb. v. German Am. Ins. Co., 98 Iowa, 606, 67 N. W. 583, 40 L. R. A. 845; 
Grable v. German American Ins. Co., 32 Neb. 645, 49 N. W. 713. In Brighton Beach 
Ass’n v. Insurance Co., 113 App. Div. 728, 99 N. Y. Supp. 219, affirmed without 
opinion in 189 N. Y. 526, 82 N. E. 1124, it was held under a like provision that a 
contract of sale constituted a change both in title and interest and forfeited the policy. 
And see Grunauer v. Westchester Fire Ins. Co., 72 N. J. Law 289, 62 Atl. 418, 3 
L. R. Ace Sy 17. 


The plaintiff cites among other cases, and they directly or indirectly support 
his claim, Kempton v. State Ins. Co., 62 Iowa, 83, 17 N. W. 194; Grable v. German 
American Ins. Co., 32 Neb. 645, 49 N. W. 713; Browning v. Home Ins. Co., 71 
N. Y. 508, 27 Am. Rep. 86; Hill v. Cumberland, etc., Co., 59 Pa. 474; Arkansas Fire 
Ins. Co. v. Wilson, 67 Ark. 553, 55 S. W. 933, 48 L. R. A. 510, 77 Am. St. Rep. 129; 
Washington Fire Ins. Co. v. Kelly, 32 Md. 421, 3 Am. Rep. 149; Phenix Ins. Co. v 
Caldwell, 187 Ill. 73, 58 N. E. 314, affirming 85 Ill. App. 104; National Fire Ins. 
Co. v. Three States Lumber Co., 217 Ill. 115, 75 N. E. 450, 108 Am. St. Rep. 239. 


The policy in the Kempton Case contained a condition of forfeiture “if said 
property shall be sold, conveyed or incumbered.” It was held that an executory con- 
tract of sale did not work a forfeiture. Possession had not been taken at the time 
of the loss. The defendant urges that it is overruled by Davidson v. Hawkeye Ins. 
Co., 71 Iowa, 532, 32 N. W. 514, 60 Am. Rep. 818, involving a policy with a like 
condition of forfeiture. The Davidson Case assumes to distinguish the Kempton 
Case. In Pringle v. Des Moines Ins. Co., 107 Iowa, 742, 77 N. W. 521, it is said 
that the two cases are not in conflict. In Moore v. St. Paul F. & M. Ins. Co., 176 
Towa, 549, 560, 156 N. W. 676, involving a policy with a condition of forfeiture upon 
a change of title, interest or possession, the Kempton Case is cited with a statement 
that “the change in interest or title which will avoid the policy must be a present 
and absolute one.” The Iowa cases, so far as we have traced them, considered posses- 
sion an important factor, perhaps both because of the moral hazard attending a 
change and the character of the interest transferred. So do others. The defend- 
ant urges that the Illinois cases cited are without force because under the law of this 
state the vendee did not take an equitable title. This may be of some significance, but 
it is not controlling. The vendor retained the legal title, and had an insurable inter- 
est. So he does in Minnesdta. 

The defendant cites among other cases, and they directly or indirectly support 
its claim that there was a sale and forfeiture, Davidson v. Hawkeye Ins. Co., 71 
Iowa, 532, 32 N. W. 514, 60 Am. Rep. 818, noted above; Brighton, etc., v. Ins. Co., 
113 App. Div. 728, 99 N. Y. Supp. 219, noted above; Brickell v. Atlas Assurance Co., 
10 Cal. App. 17, 101 Pac. 16; Des Moines Ins. Co. v. Moon, 33 Okl. 437, 126 Pac. 
753; Vancouver Nat. Bank v. Law, etc., Ins. Co. (C. C.) 153 Fed. 440. 


The defendant, in addition, makes an argument in support of a claim of for- 
feiture based upon the rule that the loss in the event of destruction falls upon the 
vendee. The weight of authority is that under a contract such as the one before 
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us the loss occasioned by the destruction of the insured property is that of the vendee. 
1 Tiffany, Real Prop. § 126. The cases are collected in a note in 22 A. L. R. 575. 
The defendant refers to this rule and cites many cases holding that, under policies 
requiring the ownership of the insured to be sole, unconditional, and entire, the 
vendee has an insurable interest, and his equitable title satisfies the condition. Phenix 
Ins. Co. v. Kerr, 129 Fed. 723, 64 C. C. A. 251, 66 L. R. A. 569; Milwaukee, etc., Co. 
v. Rhea, 123 Fed. 9, 60 C. C. A. 103; Pennsylvania, etc., Co. v. Hughes, 108 Fed. 
497, 47 C. C. A. 459; Loventhal v. Home Ins. Co., 112 Ala. 108, 20 South. 419, 33 
L. R. A. 258, 57 Am. St. Rep 17; Arkansas Ins. Co. v. Cox, 21 Okl. 873, 98 Pac. 552, 
20 L. R. A. (N. S.) 775, 129 Am. St. Rep. 808; Johannes v. Standard Fire Office, 
70 Wis. 196, 35 N. W. 298, 5 Am. St. Rep 159; Imperial Ins. Co. v. Dunham, 117 
Pa. 469, 12 Atl. 668, 2 Am. St. Rep. 686. The cases of this kind are in substantial 
harmony. An occasional suggestion is found that there cannot be such ownership 
in the vendee and a like ownership in the vendor; but we do not take it to follow 
that because the vendee’s insurance is not forfeited by such a condition the insurance 
of the vendor is forfeited because of a condition against a change of title or sale 
or a similar condition. The cases hardly say so. The law dislikes a forfeiture of 
the vendee’s insurance and it dislikes a forfeiture of the vendor’s insurance. 

The cases involving forfeitures are in confusion partly so because of the variant 
conditions of the policies and partly because of the angle of approach taken by differ- 
ent courts in coming to a construction of them. We are of the view that the plain- 
tiff’s position is the better supported by the authorities. It may be noted that the 
condition of the standard policy provides a forfeiture in the event of an increase of 
risk through a change of situation or circumstances with the knowledge or consent 
of the insured and without the assent of the insurer. The insurer is not without 
protection against an increase of hazard. We hold that the contract of sale did not 
forfeit the plaintiff’s insurance. 

[2] 2. The plaintiff covenanted in his mortgages to keep the property insured in 
the sum of $3,000 for the protection of the mortgagee. It seems that the plaintiff 
would be entitled in equity to a lien or charge upon the insurance money, there being 
no forfeiture, upon a failure of the mortgagor to make the policy payable in case of 
loss to the mortgagee. Ames v. Richardson, 29 Minn. 330, 13 N. W. 137. Probably 
the mortgagee could come into the mortgagor’s action on the policy and impress the 
proceeds with a lien. Under our holding that there was not a forfeiture the defend- 
ant must pay somebody the full amount of the loss, either the plaintiff or the plain- 
tiff and the intervener. If the contract of sale forfeited the policy, then, under G. S. 
1913, § 3318, protecting the rights of a mortgagee, when loss is payable to him, against 
a forfeiture for an act of the mortgagor, the question whether the intervener was 
entitled to relief by way of specific performance or reformation would be a practical 
one. Sterling, etc., Co. v. Beffrey, 48 Minn. 9, 50 N. W. 922; Magoun v. Firemen, 
86 Minn. 486, 91 N. W. 5, 91 Am. St. Rep. 370; Moore v. Sun Ins. Office, 100 Minn. 
374, 111 N. W. 260. It does not seem important here; but the question whether 
the defendant agreed to make the policies payable to the intervener is before us for 
decision. 

Thre is evidence that the intervener telephoned to the agent of the insurance 
company requesting him to make the policies payable in case of loss to the mortgagee 
and that he promised to do so. This the agent denies. There are circumstances 
in the case supporting the intervener’s claim, and there are circumstances sustaining 
the insurance company’s denial. There is evidence that the intervener relied upon 
the insurance when it advanced the money on the mortgages. The findings on these 
issues are in favor of the intervener; and they are sustained by the evidence. The 
making of a contract for insurance or of present insurance is not a very formal 
matter. It is done every day by telephone. Insurance companies could not perform 
the efficient service which they now render if contracts could not be made quickly 
and without formality in accordance with prevailing business usages. 

The evidence sustains the finding that a request and promise of insurance pay- 
able to the mortgagee were made. It is not important whether the recovery is sus- 
tained upon the theory of a reformation or upon the theory of specific performance. 

[3] 3. The plaintiff claims that the finding that the loss was total is not sus- 
tained. The plaintiff, himself a contractor, made a sworn statement which fixed the 
value at $2,618.60. In it he said that he thought he would be willing to take that 
amount. At the trial his own testimony and that. of two other contractors. made the 
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loss total, and in a sum equal to the amount of the policy. The value might have 
been found to be less, but the finding is sustained. 
Judgment affirmed. 


HALEY v. SHARON TP. MUT. FIRE INS. CO. (No. 23989.) 
(Supreme Court of Minnesota. May 16, 1924.) 
(Syllabus by the Court.) 

198 Northwestern Reporter,. 1008. 

1. JUDGMENT—COMPLAINT HELD INSUFFICIENT TO STATE CAUSE 
ee FOR NEGLIGENCE IN NOT INSURING PLAINTIFF'S 
BARN. 

A cause of action is not stated in the complaint, which alleges defendant’s 
negligence and consequent damages to plaintiff because of the burning of a barn 
which purported to be insured by defendant, but which, in a former action between 
the same parties, was adjudged not covered by the policy because inserted therein 
by mistake. 

(For other cases, see Judgment, Dec. Dig. § 949[2].) 

2. INSURANCE—DAMAGES ALLEGED FROM NEGLIGENCE IN WRIT- 
ING POLICY SO THAT RECOVERY THEREON WAS DEFEATED 
HELD NOT PROXIMATE RESULT. 

The damage to plaintiff from the destruction of the barn cannot be regarded 
as the proximate or natural result of the negligence or mistake in the writing of 
the policy, since plaintiff knew that there was no agreement or intention to insure 
the barn. 

(For other cases, see Insurance, Dec. Dig. § 162. 

Appeal from District Court, Le Sueur County; C. M. Tifft, Judge. 

Action by Hugh Haley, as special administrator of the estate of Michael Haley, 
deceased, against the Sharon Township Mutual Fire Insurance Company. From 
an order sustaining demurrer to complaint, plaintiff appeals. Affirmed. 

See, also, 147 Minn. 190, 179 N. W. 895. 

Moonan & Moonan, of Waseca, for appellant. 

W. H. Leeman, of Henderson, for respondent. 

Hort, J. The appeal is from an order sustaining a demurrer to the complaint. 

The allegations are, in substance, that plaintiff’s decedent, in 1911, made appli- 
cation in writing for $900 fire insurance upon his dwelling and $600 upon the 
contents thereof; that at the same time defendant’s agent requested decedent also 
to insure his barn; that defendant issued and delivered its policy upon the appli- 
cation, but.so negligently and carelessly wrote the same that it purported to insure 
the said barn instead of the contents of the dwelling in the sum of $600; that 
in reliance on the policy so issued decedent did not take out any insurance upon 
said barn, which he otherwise would have done; that from said time in 1911 until 
May 16, 1915, he paid the premium on the policy and believed the barn covered; 
that on the last-named date the barn was destroyed by fire; that defendant denied 
liability, claiming a mistake was made in the policy; that thereupon plaintiff began 
an action to recover upon said policy, but it was determined therein that no recov- 
ery could be had because of such mistake; that not until the trial of said action in 
the district court of Le Sueur County did plaintiff discover or know of the neg- 
ligence, mistake or misconduct of defendant, its officers or agents; that but for 
such mistake, negligence or misconduct plaintiff would have procured other insur- 
ance on said barn, which was worth when destroyed more than $600, and damages 
are laid in the sum of $600, for which judgment is asked. 

{1] It thus appears from the complaint that plaintiff sued on the policy issued 
for the loss of the barn, and that a recovery was denied, because of the mistake 
in the policy. No other conclusion can be drawn from these allegations than that 
the recovery was denied because there had been no agreement or contract to insure 
the barn, and that, so far as the policy in terms covered the same, it was due 
either to the mistake of the scrivener or to the mutual mistake of the parties. This 
was an adjudication, not only that defendant neither expressly nor impliedly agreed 
to insure the barn, but also that by neither word nor act was it estopped from 
denying that it had insured it. If there be any merit in the allegations of negli- 
gence upon which plaintiff now seeks to ground an action in damages, the same 
surely would also have been efficacious to create an estoppel in the former ‘suit so 
as to permit a recovery therein. 
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[2] But another view of the legal effect of the allegations leads to the same 
result. In order to sustain an action for damages on account of another’s negligence, 
the complaint must allege facts showing that the damages sustained proximately 
and naturally result from the negligence charged. Here the parties did not intend 
to insure the barn, but evidently the contents of the house for $600. By mistake 
or negligence the $600 was placed upon the barn, which neither party intended to 
insure. It is clear the proximate or natural result which the parties might antici- 
pate from the mistake would be the damages sustained if the contents of the 
house had burned, the property for which insurance was applied, and which would 
have been covered but for the mistake or negligence alleged. Or, if there had been 
any allegations as to the amounts of the premium paid upon this $600 on the 
barn, such premiums might be recoverable as being a natural result of the mis- 
take or negligence. At any rate, neither party could reasonably anticipate damages 
from the destruction of property not intended to be covered, which through negli- 
gence was included in the policy instead of some other property intended to be. 

There is another glaring inconsistency in the complaint, in that it alleges the 
insured’s ignorance of the mistake in the policy until the trial of the former action 
in 1918, while, at the same time, pleading reliance on the terms of the policy which 
he knew was not in accordance with the application nor the agreement of the parties. 
This, however, may not be controlling on demurrer. Nor have we considered the 
decision on the appeal of the former case (147 Minn. 190, 179 N. W. 895) as having 
any bearing, although referred to in the brief of both parties, for there is no 
specific reference thereto in the complaint. 

The order is affirmed. 


CABBELL v. MILWAUKEE MECHANICS’ INS. CO. (No. 15004.) 
(Kansas City Court of Appeals. Missouri. April 7, 1924.) 
260 Southwestern Reporter, 490 

1, INSURANCE—EVIDENCE SUPPORTED FINDING THAT COALS FROM 
EXPLODED HOT WATER PLANT WERE AFLAME WHEN BLOWN 
ON FLOOR, AND CAUSED DAMAGE TO PROPERTY. 

Where insured’s hot water plant exploded, blowing the fire out on the basement 
floor, evidence held to authorize a finding that at the moment of their expulsion on 
the floor the coals were aflame, even though they were no longer burning with a 
flame when insured reached the basement, and that from this fire the loss and 
damage to the property of insured arose, caused by smoke and soot. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

2. INSURANCE—WHAT CONSTITUTES “LOSS OR DAMAGE BY FIRE” 
WITHIN USUAL TERM OF POLICY. 

To constitute “loss or damage by fire” within the usual terms of a policy, there 
must be an actual fire, one which becomes uncontrollable, or breaks out from where 
it was intended to be, and becomes a hostile element, and a recovery may be had for 
the resulting loss or damage in regard to which there has been no actual ignition, 
caused by smoke or soot, or by heat; but when the fire is one which is confined 
within its usual limits a recovery for loss or damages caused thereby cannot be had. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

3. INSURANCE—FIRE POLICY HELD TO COVER DAMAGES FROM 
SMOKE AND SOOT FROM EXPLOSION OF HOT WATER PLANT; 
LOSS OR DAMAGE BY FIRE.” 

Where a fire policy by its express terms insured owner against loss or damage 
to his building by fire, it was broad enough to cover damage from smoke and soot 
caused by the explosion of a hot water plant. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

Appeal from Circuit Court, Carroll County; Ralph Hughes, Judge. 

“Not to be officially published.” 

Action by E. E. Cabbell against the Milwaukee Mechanics’ Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Fyke, Snider & Hume, of Kansas City, for appellant. 

Franken & Timmons, of Carrollton, for respondent. 

Trima.e, P. J. Plaintiff’s suit is on a policy of fire insurance covering his dwell- 
ing, in which he seeks to recover the sum of $700 for loss and damage therein alleged 
to have been caused by fire. The answer admitted the execution and delivery of 
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the policy, but denied that plaintiff suffered a loss to said dwelling by fire. Proof of 
loss was waived. After plaintiff’s evidence was in, defendant demurred, but was 
overruled, and then defendant rested, offering no evidence. The jury returned a 
verdict in plaintiff’s favor for $600. Defendant appealed. 

The policy agreed to indemnify plaintiff against loss or damage by fire and 
lightning not exceeding the sum of $6,000 from noon of November 22, 1917, to 
noon of November 22, 1922, on two-story dwelling house, including foundation, addi- 
tions now and hereafter attached, irremovable fixtures, plumbing, heating and light- 
ing apparatus, porches, storm doors and screens while therein or attached thereto. 
There were no exceptions with reference to fires caused by explosions. 

On January 15, 1922, while the policy was in force, the heating plant in said 
dwelling exploded, and the damage sued for arose. 

Plaintiff had a hot water heating plant in his house. In the basement was the 
heater or furnace, around which was a hood or jacket containing water so arranged 
in sections as that the water could circulate therein around through the jacket and 
next to the fire, where, becoming heated, it would rise through pipes and pass 
through radiators, warming the house, and then return to the jacket about the 
fire, there to be heated again. Owing to a failure of the valves into the expansion 
tank to work properly, but remaining tightly closed, the heater exploded, and an 
oblong piece was blown out of the front of the heater near the door. This hole, 
thus made, was merely in the outer shell of one of the sections of the jacket, and 
the opening did not penetrate into the fire chamber. The force of the outrushing 
steam and water threw down plaintiff’s son, who was in the basement at the time, 
and blew him several feet. As soon as he could he got out of the basement and 
went upstairs. In a few moments later a second explosion occurred, this time at 
the back end of the fire chamber, and the force of this explosion blew practically 
all of the fire out of the furnace into the basement. At the time of the explosion 
the furnace was full of burning Richmond soft coal. Live coals, from the size of 
a man’s double fist down to small particles, were scattered about over the base- 
ment floor. Some of them were blown 30 feet from the furnace. There was a 
bushel or a bushel and a half of coal in the furnace when the explosion occurred. 
There was a dirt floor in the basement, so that nothing pertaining to the house 
caught fire, but the smoke, soot and possibly some ashes permeated the house and 
damaged the walls, causing the loss sued for. 

[1] There is no doubt but that the coals scattered over the basement floor 
were live coals, though appellant appears to make some point that they were not 
“blazing.” Plaintiff testified positively that the steam did not put out the fire, 
and though he first said the chunks of coal were smoking and blazing, and then 
afterwards, on cross-examination, said he “wouldn’t say there was any blaze to 
them,” yet this, of course, was when he got down into the basement after the 
second explosion. While we are not able to perceive what difference it would make 
whether the fragments scattered over the floor were flaming or were merely live 
coals of fire, yet the jury could well find from the evidence that at the moment 
of their expulsion on the floor they were aflame, even though they were no longer 
burning with a flame when plaintiff reached the basement. The fact that almost 
all of the fire was blown out into the basement; that the steam did not put out 
the fire, and that the smoke and soot penetrated through the floors into the house, 
would clearly indicate that when the second explosion occurred it was fire that was 
scattered over the basement floor, and from this fire the loss and damage arose, 
caused by the smoke and soot. 

[2,3] To constitute loss or damage by fire, within the usual terms of a policy, 

there must be actual fire, and it— 
“must be a hostile fire, that is, one which becomes uncontrollable or breaks out 
from where it was intended to be, and becomes a hostile element, and where there 
is such a fire recovery may be had for resulting losses or damages in regard to 
which there has been no actual ignition, such as a loss or damage caused by smoke 
and soot or by heat. Where the fire is a friendly one, that is, one which is 
employed for the ordinary purpose of lighting, heating or manufacturing, and is 
confined within its usual limits, * * * it is not a fire within the usual terms of a 
policy and recovery cannot be had for loss or damage caused thereby, such as 
damage caused by * * * smoke or soot.” 26 C. J. 340. (Italics ours.) 

“The policy, by its express terms, insured the plaintiff against loss or damage 
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to his buildings by fire. The contract is broad enough to include all fires, however 
originating, and all damages [arising] therefrom of whatever character.” Renshaw 
v. Missouri, etc., Ins. Co., 103 Mo. 595, 601, 602, 15 S. W. 945, 946 (23 Am. St. 
Rep. 904). 

It would seem that the contract in the case at bar is broad enough to cover 
the damage arising from the fire shown herein. 


In Cannon vy. Phoenix Ins. Co., 110 Ga. 563, 35 S. E. 775, 78 Am. St. Rep. 124, 
insured failed to recover because he was required to furnish, as a condition prece- 
dent, proofs of a loss within the terms of the policy, but failed to do so, his proofs 
merely showing that the damage arose merely from smoke emanating from a 
defective stove pipe, the fire not escaping from the stove where it was intended to be. 
The court said, however, on page 567 (35 S. E. 776): 

“Tf a fire should break out from where it was intended to be, and become a 
hostile element by igniting property, although it might not actually burn the prop- 
erty insured, yet if it caused injury thereto by smoke or heat, or other direct means, 
damages would be recoverable.” 


While this might seem to imply that there must be a communication of the 
fire to something outside of the stove, yet we think it means merely that fire must 
exist outside of the receptacle intended for it, so that such fire becomes a hostile 
agent, either through ignition of other property or from the smoke or soot arising 
from the escaped fire. In O’Connor v. Queen Ins. Co., 140 Wis. 388, 122 N. W. 
1038, 1122, 25 L. R. A. (N. S.) 501, 133 Am. St. Rep. 1081, 17 Ann. Cas. 1118, 
it is held that where a furnace merely became overheated and charred certain 
wood outside of it, the smoke from which caused the damage sued for, it was a 
loss or damage by fire within the meaning of the usual policy contract. If live 
burning coals were ejected upon the floor of the basement, then such fire was a 
hostile element that had escaped from its place of confinement, and from which 
damage could arise either by consuming plaintiff’s property or by damaging it 
by smoke or soot. In either case there would be a loss or damage by fire. 

In Way v. Abington Fire Ins. Co., 166 Mass. 67, 43 N. E. 1032, 32 L. R. A. 
608, 55 Am. St. Rep. 379, the soot in the chimney caught fire, and, the chimney 
becoming choked, the soot and smoke entered the room, causing the damage sued 
for. It was held that the fire escaping from the stove to the chimney was out 
of the place intended for it, as the chimney was merely to conduct the products 
of combustion, and hence the fire there was a hostile element, and the loss was 
within the policy. 

In Wood on Ins. (2nd Ed.), § 103, the rule is stated to be that the insurer 
is not liable for the consequences of a fire employed by insured for heating pur- 
poses “so long as the fire itself is confined within the limit of the agencies em- 
ployed,” but that there must be actual ignition outside of the agencies employed, 
not purposely caused by the insured. The live coals thrown out of the furnace 
by the force of the explosion would, in our view, constitute actual ignition outside 
of the furnace, so as to come within the terms of the above rule. 

The case of Austin v. Drewe, 128 Eng. Rep. 1104, was where sugar refiners, 
having a register to close the chimney at night and keep as much heat as possible 
in the building, built a fire next morning, forgetting to open the register, whereby 
sparks and smoke got out into the rooms, and the increased heat slightly blistered 
the walls and discolored the sugars. The report states “there was no fire in the 
building that ought not to be there,” and, as said in O’Connor v. Queen Ins. Co., 
supra, commenting on this case, the “flames were confined within the stove and 
flue and no actual ignition took place outside thereof.” Hence, we do not regard 
the case of Austin v. Drewe as being in point. 

In 14 R. C. L. 1216, § 396, it is said: 

“A distinction is usually drawn by the courts between a friendly fire and a 
hostile fire, and it is held that if fire is employed as an agent, either for the 
ordinary purposes of heating the insured building, for the purpose of manufac- 
ture, or as an instrument of art, the insurer is not liable for the consequences 
thereof, so long as the fire itself is confined within the limits of the agencies 
employed.” (Italics ours.) 

If, as apparently seems to be the case, contention is made that the evidence 
that the fire was blown out of the furnace by the explosion is contrary to well- 
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known physical laws or the common experience of men, manifestly such contention 
cannot be upheld. 

[4] Some objection is made to plaintiff's instruction No. 1, embodying his 
case. In substance, it told the jury that, when fire is confined in the place where 
it ordinarily burns, as in a stove or furnace, and smoke or soot escapes and 
damages the building, such loss is not a damage by fire within the meaning of a 
fire insurance policy, and for such damage an insurance company is not liable; 
but if such fire should escape or be thrown out of its usual place of burning, 
and, after being so thrown out or escaping, smoke and soot arise therefrom and 
damage the building, then such loss is a damage by fire within the meaning of an 
insurance policy. Therefore, if they found that there was fire in the heating 
plant, and that said fire was thrown out of said heating plant by an explosion, 
and said fire became scattered over the basement, and that, after said fire was thrown 
out or escaped into said basement, if they found it was so thrown out or escaped, 
smoke and soot arise therefrom and damaged the dwelling house of plaintiff, then 
verdict should be for him. And if they found for plaintiff they should assess his 
damages at such sum as would equal the difference, if any, in the fair cash value 
of plaintiff’s dwelling house immediately before and immediately after such fire, 
if any, caused by the smoke and soot arising from the fire on said basement floor 
after the same had been thrown out of or fell from said heating plant, not to 
exceed $700 and not to exceed what it would cost to repair or replace said 
dwelling house in the condition same was in immediately before such fire. 

From what has been said heretofore there was evidence to support the instruc- 
tion. It clearly and explicitly submitted to the jury the question whether fire 
was thrown out of the furnace and became scattered over the floor, and whether, 
after it was thrown out, “if you find it was so thrown out or escaped,” smoke 
and soot arose therefrom and damaged the building. And in giving the measure 
of damages the reference is to “such fire, if any.” Thus the jury were clearly 
told they should find such fact before they could find for plaintiff, and that, 
unless such fact existed, there was no liability; and, except in the last few lines 
of the instruction, every reference to the fire was followed by the word “if 
any” or words of similar import. The jury could not have understood the instruc- 
tion to assume that fire was thrown out, and clearly it did not assume such fact. 
They were told so explicitly that such was a question for them to settle that the 
addition of the phrase “if any” to the final words of the instruction would not 
have enlightened them further, nor did the omission thereof in the last few lines 
take such necessary issue from them. Yarde v. Hines, 209 Mo. App. 547, 554, 
238 S. W. 151; Costello v. Kansas City, 280 Mo. 576, 219 S. W. 386, 391;°Warnke 
v. Leschen, etc., Rope Co., 186 Mo. App. 31, 45, 171 S. W. 643. 

The judgment is affirmed. 

All concur. 


EQUITABLE FIRE & a v. HOLLAND BANKING CO. 
0. 4. 
(Springfield Court of Appeals. Missouri. May 12, 1924.) 
262 Southwestern Reporter, 444. 

1. INSURANCE—PROVISION OF POLICY FOR SUBROGATION OF IN- 
SURER TO RIGHTS OF MORTGAGEE RECEIVING PAYMENT OF 
LOSS VALID AND ENFORCEABLE. 

Provision of insurance policy that, in event of payment of any loss to mort- 
gagee of property at time when insurer was denying liability to mortgagor, the 
insurer should be subrogated to rights of mortgagee, is valid and enforceable. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

5. INSURANCE—MORTGAGEE’S RELEASE OF INSURED AFTER RE- 
CEIPT OF PAYMENT FROM INSURER HELD NOT TO DEFEAT IN- 
SURER’S RIGHTS BY SUBROGATION AGAINST INSURED. 

Release by mortgagee of insured property of mortgagor after insurer’s payment 
of loss to mortgagee held not to extinguish insurer’s lien or rights by subrogation 
against the mortgagor, as to whom it was denying liability at time of payment to 
mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

Appeal from Circuit Court, Greene County; Orin Patterson, Judge. 
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Action by the Equitable Fire & Marine Insurance Company against the Holland 
Banking Company. Judgment of dismissal, and plaintiff appeals. Affirmed. 

Lincoln & Lincoln, of Springfield, and Wilfley, Williams, McInt H 
Nelson, of St. Louis, for appellant. wis Tee eel 

G. G. Lydy, of Springfield, for respondent. 


Brab.ey, J. Plaintiff filed its bill in equity seeking to recover for an alleged 
breach of trust. Defendant interposed a general demurrer, which was sustained. 
Plaintiff refused to further plead, and the court dismissed the bill, from which judg- 
ment of dismissal plaintiff appealed. 

Plaintiff, in substance, alleged: 


(1) That on July 4, 1912, it issued to the owner, J. C. Williams, a fire insurance 
policy for $1,500 on a certain dwelling house in Springfield, Mo., said policy being 
issued for a term ending July 4, 1916, and contained a loss payable clause in favor 
of one C. C. Marsden, mortgagee, as his interest might appear, and that said policy 
also provided it should be void if any change, other than by death of the insured, 
should take place in the interest, title, or possession of the subject of the insurance, 
whether by legal process or judgment or by voluntary act of the insured or other- 
wise, unless such was provided for by agreement and indorsed on the policy. 

(2) That said policy provided that, in the event plaintiff should pay the: mort- 
gagee or his assigns any sum for loss under said policy, and should at the time claim 
that as to the mortgagor or owner no liability existed, in such event plaintiff should, 
to the extent of such payment, be subrogated to all the rights of the party to whom 
such payment might be made, and to all securities held as collateral to the mortgage 
debt, provided that no subrogation should impair the right of the mortgagee to recover 
the full amount of the claim. 

(3) That C. C. Marsden held a note for $5,655, secured by trust deed on said 
property, which trust deed was duly recorded, and that on January 15, 1916, and 
while the policy was in force so far as concerned the mortgagee or his assigns, a 
damage by fire occurred to the insured dwelling to the amount of $1,059.80; that 
prior to the loss the owner, J. C. Williams, had conveyed the insured dwelling with- 
out giving notice to plaintiff of said conveyance and without its consent and without 
assigning the policy, and that because of said conveyance plaintiff company incurred 
no liability as to Williams, the owner and mortgagor. 

(4) That at the time of the loss or damage by fire defendant was the owner of 
the note and deed of trust given to Marsden, said Marsden having assigned to defend- 
ant, and that after the fire defendant made proof of loss to plaintiff, and as assignee 
of the mortgagee demanded of plaintiff the sum of $1,059.80, and represented that 
said deed of trust was still in force and effect, and was a first lien upon said property, 
and that no portion of the $5,655 note had been paid, and “proposed that if the plain- 
tiff would make said payment that it, the defendant, would hold said deed of trust 
and mortgage debt and note in trust for the plaintiff or its assigns to secure to the 
plaintiff its subrogated rights as aforesaid to the extent of $1,059.80 in said mortgage 

. debt.” 

(5) That relying upon said promises, and denying liability as to the mortgagor, 
Williams, plaintiff on November 14, 1916, paid to defendant the sum of $1,059.80, 
and thereupon, and in consideration thereof, defendant executed in writing an article 
of subrogation wherein defendant assigned to plaintiff an interest in the mortgage 
debt to the amount of $1,059.80, and “agreed to hold said mortgage debt, note and 
securities and the proceeds thereof in trust for plaintiff or its assigns to the amount 
of the aforesaid payment,” subject only to the prior rights of defendant to have the 
full amount remaining due on said mortgage debt. 

(6) That at some date subsequent to November 14, 1916, the exact date being 
unknown, defendant surrendered and delivered the mortgage note to the maker or 
his assigns, and at said time released or caused to be released of record said deed 
of trust, all without regard for the rights of plaintiff in said mortgage lien; that 
at all times prior to the date when defendant surrendered the note and trust deed 
and released same of record the real estate covered by the trust deed or mortgage 
lien had a reasonable market value of $1,059.80 plus any amount remaining due or 
to become due on said mortgage debt. , ; 

(7) That at the time defendant surrendered said note as aforesaid the maker 
thereof had not, nor had any one for the maker, paid the full amount thereof, but 
that there had been paid an amount which was $1,059.80, at least, less than the face 
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of said note, and at said date there still remained due and unpaid as a liability of the 
maker of said note a sum in excess of $1,059.80. 

(8) That the acts and conduct of the defendant in and concerning the mortgage 
debt were wrongful, fraudulent, and in direct violation of said trust, which for a 
valuable consideration defendant had agreed to assume and perform for the benefit 
of plaintiff, and that by reason of its wrongful and fraudulent acts defendant de- 
stroyed plaintiff's property right in and to said security and mortgage debt, to plain- 
tiff’s damage. The prayer is that defendant be compelled to account to plaintiff for 
the full value of plaintiff's property right, and that the court render judgment in 
favor of plaintiff and against defendant for $1,059.80 with interest. 

The subrogation agreement, which was attached to the petition, is as follows: 

“Whereas, the Equitable Fire & Marine Insurance Company of Providence, 
R. I., did at its agency at Springfield, Mo., issue to J. C. Williams a certain policy 
of insurance numbered D633 and covering $1,500, on one and one-half story and 
basement frame dwelling and additions, as more particularly described in said policy, 
said property being situate at No. 722 South Street, Springfield, Mo., and the legal 
description of said location being [here follows description]; whereas, previous to 
June 4, 1916, the expiration of said policy, and on the 15th day of January, 1916, a 
fire occurred damaging said dwelling to the amount of $1,059.80; and whereas, said 
policy contains a mortgage clause in favor of C. C. Marsden or assigns; and whereas 
at the date of said fire the undersigned, the Holland Banking Company, was and 
still is the owner of the deed of trust referred to in said mortgage clause and the 
note secured thereby, having acquired same by purchase and assignment from said 
C. C. Marsden; and whereas, the said Equitable Fire and Marine Insurance Com- 
pany has this day paid the said Holland Banking Company the sum of $1,059.80, and 
claims that as to said J. C. Williams no liability exists, he having previous to said 
fire parted with all interest in the property herein described as covered by said policy: 

“Now, therefore, in consideration of said payment and of the premises, and in 
accordance with the terms of said mortgage clause, the said Holland Banking Com- 
pany hereby assigns to said Equitable Fire & Marine Insurance Company an interest 
in the mortgage debt protected by said mortgage clause and in all the securities 
held collateral thereto to the amount of the aforesaid payment made by the said 
Equitable Fire and Marine Insurance Company, and agrees to hold said debt and 
securities and the proceeds thereof in trust for the said Equitable Fire & Marine 
Insurance Company or its assigns to the amount of the aforesaid payment, subject 
always, however, to the prior right of the said Holland Banking Company to receive 
and retain therefrom the full amount remaining due it on said mortgage debt, sub- 
ject, however, to the conditions and terms of deed of trust securing said original 
indebtedness.” 

[1,2] Plaintiff states in its brief that the trial court sustained the demurrer on 
the ground that there was no consideration to support the subrogation agreement. 
Plaintiff pleads as shown in paragraph 2, as we have for convenience arranged the 
substance of the petition, that the policy provided that in the event a loss was paid to 
the mortgagee or his assigns, and the plaintiff should at the time deny liability to the 
owner or mortgagor, then plaintiff would be subrogated to the rights of the mortgagee 
or his assigns to the extent of such payment. Such provision in the policy was valid 
and enforceable. Mosby v. Atna Ins. Co., 285 Mo. 242, 225 S. W. 715. Such being 
the case, a subrogation agreement with defendant was not necessary in order to give 
plaintiff the right of subrogation. Also, as appears in paragraph 3 of the petition, 
plaintiff admits that the policy was, at the time of the fire, in full force and effect 
so far as concerned the mortgagee or his assigns. In other words, plaintiff admits lia- 
bility, under the policy, to defendant; hence it was not necessary for defendant to 
enter into any agreement in order to recover on the policy. State ex rel. Am. Cent. 
Ins. Co. v. Reynolds et al., 289 Mo. 382, loc. cit. 402, 232 S. W. 683. Neither was 
the alleged proposal by defendant as pleaded in paragraph 4 necessary in order to 
recover on the policy. If plaintiff was liable to defendant for the loss it was not 
necessary for defendant to promise to do anything in order to recover. There was 
no consideration for the alleged promise of defendant to hold the mortgage debt, 
etc., in trust as pleaded in paragraph 4. Such promise was wholly gratuitous. De- 
fendant’s right to recover as mortgagee on the policy was in no manner dependent 
upon plaintiff's right of subrogation. These respective rights were given by the policy 
contract. Also the right of subrogation was created by operation of law. Loewen- 
stein v. Ins. Co., 227 Mo. 100, 127 S. W. 72. 
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[3,4] Plaintiff contends that, if it be found that there was no consideration to 
support the promises and agreements pleaded, still defendant is bound, because, as 
plaintiff argues, the alleged trust was accepted by defendant, and that defendant 
retained the possession of the trust property. It is generally true that when there 
is a completely executed voluntary contract to establish a trust, and nothing further 
remains to be done by the grantor to transfer the title, the relation of trustee and 
cestui que trust is established, and the equitable rights growing out of such convey- 
ance in trust, although made without consideration, will be recognized and enforced. 
39 Cyc. 42. But plaintiff's cause is that of enforcing its right of subrogation, and it 
has pleaded no fact which would justify redress in the nature of a trust judgment 
against defendant. 

In paragraph 6 plaintiff alleges that defendant, without regard for plaintiff’s 
rights, delivered the mortgage note to the maker or his assigns, and released or 
caused to be released of record the deed of trust, and that at all times prior to said 
surrender of the note and release of record the mortgaged property had a reasonable 
market value of $1,059.80 plus any amount due or to become due on the mortgage 
debt. In paragraph 7 it is alleged that at the time defendant surrendered the note 
the full amount due thereon had not been paid, but that there had been paid an 
amount less by $1,059.80 than the true amount due on the note. In effect, plaintiff 
py a that defendant considered the $1,059.80 payment under the policy as a credit 
on the note. 

[5] For the purposes of the demurrer defendant, as alleged in paragraphs 6 and 
7, surrendered the note and satisfied the record, although the maker or his assigns 
had paid $1,059.80 less than the true amount due on the note according to its tenor. 
But would such acts on the part of the holder of the note and trust deed extinguish 
plaintiff’s lien, or deprive plaintiff of any remedy it may have had to enforce its lien? 
We think not. State ex rel. v. Reynolds, supra. Plaintiff paid to defendant an 
amount which it admits it was legally bound to pay by virtue of the insurance con- 
tract. But, notwithstanding it was legally bound to pay, plaintiff urges that when it 
paid this amount it did so under such circumstances that it reserved the right to 
recover it back, if defendant did not do and perform certain things, which, in the first 
instance, defendant was not bound to undertake or do in order to recover on the 
policy. If the policy was not void as to the mortgagor or his assigns, then plaintiff 
ought not to be permitted to recover from any one; but that question is not before us. 
Here it is pleaded, and by the demurrer admitted, that as to the mortgagor or 
owner the policy was void. In other words, it is admitted that plaintiff was sub- 
rogated to the rights of defendant in the lien to the amount of $1,059.80, and that 
the mortgagor owes that amount to plaintiff; yet plaintiff seeks to recover said 
amount from defendant, because defendant made a gratutious promise to it. 

We are clearly of the opinion that plaintiff’s petition states no cause of action 
against defendant. 

The judgment below was for the right party and should be affirmed; and it is 
so ordered. 

Cox, P. J., and Farrington, J., concur. 


RUSSELL v. HOME INS. CO. (No. 3480.) 
(Springfield Court of Appeals. Missouri. May 12, 1924. 
Rehearing Denied June 7, 1924.) 

262 Southwestern Reporter, 385. 

1, INSURANCE—CONTRACT TO CONVEY TO STRANGER, AND DELIV- 
ERY IN ESCROW, RENDERS FIRE POLICY VOID, WHERE TERMS 
SO PROVIDE. 

A fire policy, providing that change of title should render it void, is rendered 
void by insured’s contracting to convey to stranger to satisfy notes, and delivering 
the deed in escrow, though insured retains possession, and neither deed nor notes 
have been delivered when fire occurred. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

2. INSURANCE—DEED IN ESCROW TO INSURED MORTGAGEE BY 
INSURED MORTGAGOR HELD NOT CHANGE OF TITLE NOR COM- 
MENCEMENT OF FORECLOSURE PROCEEDINGS. 

Where fire policy contained a “loss payable” clause protecting interest of mort- 
gagee of the insured property, and insured mortgagor, pursuant to contract with 
mortgagee, executed a conveyance of the premises to the mortgagee and deposited 
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it in escrow to be delivered when mortgagee surrendered mortgagor’s notes, the 
satisfaction of which was the consideration for the conveyance, but the deed had 
not been delivered by the escrow holder and the mortgagor was still in possession 
when a fire occurred, held that the transaction did not avoid the policy, not being 
either change of title or commencement of foreclosure proceedings, but at most 
merely a postponement of foreclosure of the mortgage. 

(For other cases, see Insurance, Dec. Dig. § 328[2, 14].) 

Appeal from Circuit Court, Wright County; C. S. Skinker, Judge. 

Action by J. A. Russell against the Home Insurance Company. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

Kirby Lamar, of Houston, Curtis & Vandeventer, of Hartville, and E. L. 

Snider, of Chicago, IIl., for appellant. 

J. W. Jackson, of Hartville, and Harry D. Durst, of Springfield, for respondent. 

FARRINGTON, J. [1] The plaintiff recovered a judgment below, and defendant 
appeals, bringing but one question for decision here, and that purely one of 
law. We will mainly adopt appellant’s statement for this opinion: 

“This is an action on a fire insurance policy, issued by appellant to respondent, 
to which was attached what is known as a short form mortgage or loss payable 
clause, making loss, if any thereunder, payable to the Bank of Hartville, as its 
interest might appear, but subject to all terms and conditions of the policy. It 
covered $1,500 on a farm dwelling, located on a tract of 427 acres, and $500 on 
household furniture, etc., therein. 

“The dwelling and part of the furniture then therein was destroyed by a fire 
during the term for which the policy was issued, and appellant declined to pay 
the claim made, giving as a reason that after the policy was issued, and before 
the fire, plaintiff disposed of the property by contract and deed and ceased to occupy 
it as owner as he had previously done. 

“The alleged transfer was for the consideration that certain indebtedness due 
from plaintiff to grantee should be satisfied. 

“Appellant contends that because of and by the contract and deed mentioned, 
and by each of them, a change took place in the interest, title and possession of 
respondent in, and his title to, said property, by which, according to its terms, said 
policy was rendered null and void; that the judgment was improperly rendered and 
should be reversed.” 

The contract for a deed to be delivered by the plaintiff to the bank grew out 
of an indebtedness payable by the plaintiff to the Bank of Hartville, which was 
the interest said bank had in the property that was recognized in the policy under the 
loss payable clause of same. 

A deed was made to the defendant by the plaintiff and deposited with a 
custodian in escrow to be delivered when the notes were to be delivered pro- 
vided that the plaintiff would keep possession of the premises over the time 
that the fire occurred. The evidence shows that when the fire occurred the 
plaintiff was in possession, the deed had not been delivered to the bank, and the 
notes had not been delivered. The notes, under the contract, were to bear 
no interest from the date of the contract of sale, and the contract pro- 
vided that $200 was to be paid, and was paid, for the possession from the 
time of the making of the contract of sale to the date set when the 
deed was to be delivered and the notes of plaintiff were to be turned 
over to him. Under this state of facts, we have no hesitancy in saying that had 
this contract been made with an outside party, one whom the insurance company 
had not recognized in the policy of insurance, such transaction under Missouri 
authorities would have rendered the policy void. See Hubbard v. Home Insurance 
Co. 205 Mo. App. 316, 321, 222 S. W. 886; Manning v. Insurance Co., 123 Mo. 
App. 456, 99 S. W. 1095; Snyder v. Murdock, 51 Mo. 175; Springfield Steam 
Laundry v. Traders’ Insurance Co. of Chicago, 151 Mo. 90, 52 S. W. 238, 74 Am. 
St. Rep. 521; American Fire Ins. Co. v. Ellison, 269 Mo. 410, 190 S. W. 679. 

[2] In none of these cases, however, did the facts disclose that the purchaser 
of the thing insured had been already recognized by the policy as one having an 
interest in the policy and a contract to pay to such interested party the loss, 
should one occur. 

Here we have a policy providing that in case of loss by fire the defendant will 
pay to the Bank of Hartville the amount of such loss as its interest may appear. 
We have an insurer agreeing that for a certain premium paid it will pay to an 





406 Insurance Law Journal, Vol. 63. [Sept., 1924 


owner of property and to one having an interest therein the amount of the losses if 
fire occurs. There is no intimation that the fire originated in a wrongful way; 
no claim that the same interest so far as actual facts are concerned, was not in 
the property owned by the bank and the plaintiff before and after the contract to 
transfer was made. 

The defendant in this policy recognized that the bank had an interest in the 
property, and had there not been the agreement entered into between the parties 
that at the end of the year the notes would be canceled and deed delivered, 
the point now relied upon would not have been made. ‘The defendant expressly 
recognizes by the loss clause in the policy that the plaintiff and the bank of 
Hartville had an insurable interest in this property, and because perchance the 
technical form prescribed in the policy was not literally complied with the insurance 
company appeals to the court to relieve it of liability. 

The interest of the bank, that is, the notes of plaintiff which it held, far 
exceeded the amount of the policy; therefore if the plaintiff and the bank had 
let the matter stand as it was when the policy was written, and a fire occurred, 
the defendant would have been required to pay the loss to the bank under its 
contract of insurance and the plaintiff would have actually had no more interest 
than now in the amount recovered other than to see that it was paid to the 
bank to be applied on his notes. Now when the physical control and possession of 
the property were exactly the same when the fire occurred as when the policy was 
written, where the parties who are in control and interested in the loss are the 
same when the fire occurred as when the policy was written, we do not believe that 
the contract which they entered into providing for delivery of a deed and the 
notes at a future date was a breach of the contract of insurance which was material 
to the risk. Cases which are cited present facts where strangers to the original 
contract of insurance have become interested in the property, thus changing the 
status of the risk, and therefore materially affecting it. 

We stated in the first opinion handed down in this case that the effect of 
the escrow contract was in the nature of a foreclosure proceeding, from which 
statement counsel for appellant construed, and doubtless had a right to so construe, 
that we were holding that the escrow contract was in effect the commencement of 
foreclosure proceedings, which is also prohibited in the insurance policy. On 
reconsidering the effect of that contract, we hold that it was at most merely a 
postponement of the foreclosure of the mortgage rather than a commencement 
of foreclosure proceedings, and therefore to hold the policy was not avoided 
on this account is not contrary to the law as declared in the case of Springfield 
Steam Laundry v. Insurance Co., 151 Mo. 90, 52 S. W. 238, 74 Am. St. Rep. 521; 
State ex rel. American Fire Ins. Co. v. Ellison, 269 Mo. 410, 190 S. W. 879, 
which hold that where commencement proceedings are begun under a policy 
avoiding it, if such is the case, the courts will enforce the forfeiture. 

We have been unable to find any cases exactly in point in this state where 
the question under the facts of this case has been decided. The question has 
been up, however, in the state courts of other states, as in the case of Boston 
Co-operative Bank v. American Central Insurance Co., 201 Mass. 350, 85 N. E. 
594, 23 L. R. A. (N. S.) 1147. There the Supreme Court of Massachusetts 
holds that the policy under such facts as are disclosed in this record is void. 
In the note to that case it will be found that the courts of Maine have held to 
the same effect in the case of Brunswick Savings Ins. vy. Commercial Union In- 
surance Co., 68 Me. 313, 28 Am. Rep. 56; and to the same effect in the case of 
Hoxsie v. Prov. Mutual Fire Ins. Co., 6 R. I. 517. See, also, Brecht v. Law, 
Union & Crown Ins. Co. 160 Fed. 399, 87 C. C. A. 351, 18 L. R. A. (N. S.) 197. 

On the other hand, we find the Supreme Court of Kansas holding that a pur- 
chase by the mortgagee, when he is already named in the mortgage, will not avoid 
the policy. Dodge v. Hamburg-Bremen Fire Ins. Co., 4 Kan. App. 415, 46 Pac. 
25. To the same effect is Ft. Scott Building & Loan Ass’n v. Palatine Ins. Co., 
74 Kan. 272, 86 Pac. 142. See, also, Washburn Mill Co. v. Fire Ass’n, 60 Minn. 68, 
61 N. W. 828, 51 Am. St. Rep. 500; Pioneer Savings & Loan Co. v. St. Paul 
F. & M. Ins. Co., 68 Minn. 170, 70 N W. 979; Bragg v. New England Mutual Fire 
Ins. Co., 25 N. H. 289; Washington Ins. Co. v Hayes, 17 Ohio St. 432, 93 Am. Dec. 
628; Continental Ins. Co. v. Ward, 50 Kans. 346, 31 Pac. 1079. 


; a the case of Walton v. Insurance Co.; 162 Mo. App. 316, 141 S. W. 1138, it 
is held: 
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“Where a mortgagor of real property agrees with the mortgagee to convey 
the property to him if he will surrender the notes secured by the mortgage, and 
the mortgagor thereupon executes a deed and delivers it to a third person in 
escrow, for delivery to the mortgagee on the performance of a specified condition, 
the legal title to the property remains in the mortgagor until the condition is per- 
formed and the need is delivered to the mortgagee. 

“Where, after condition broken, a mortgagee of real property entered and 
the mortgagor executed a deed to him, which was delivered to a third person in 
escrow, for delivery on the performance of a specified condition, and the mortgagor 
agreed to pay the mortagee rent for the premises thereafter, the legal title to 
the property was not divested out of the mortgagor and invested in the mortgagee 
until delivery of the deed was made to the latter by the third person, and hence 
the transaction did not breach a provision of a fire insurance policy, rendering it 
void on a transfer of title to the property.” 

The only material difference in fact in the Walton Case from the present 
case, as shown in the opinion, is that the absolute conveyance on its face, made 
by the mortgagor to the mortgagee, was in fact a mortgage, as it provided he would 
have all over a certain sum derived from sale. But the court does not consider 
such fact in discussing the question above quoted. We think the same rule should 
apply in the case of mortgagor and mortgagee, both insured in a policy, as that 
which prevails between joint owners of property. The weight of authority in 
the latter classes holds that the provision against alienation, change of interest, 
etc. is not broken where one part owner deeds to another owner; both having 
been previously named in the policy of insurance. 26 Corpus Juris, 236 § 290; 
Insurance Co. v. Fort Worth Grain & Elevator Co. (Tex. Civ. App.) 257 S. W. 273. 

We therefore hold that the provision in the policy relied upon by appellant 
was not breached, and that the policy at the time of the fire was in full force and 
effect, and the judgment of the trial court was right. 

The judgment is affirmed. 

Cox, P. J., and Braptey, J., concur. 


TAYLOR v. PHGENIX INS. CO. OF HARTFORD, CONN. (No. 15001.) 
(Kansas City Court of Appeals. Missouri. April 7, 1924.) 
260 Southwestern Reporter, 533. 
1. INSURANCE—IN ACTION ON FIRE POLICY, INSTRUCTIONS ON 

VALUE HELD MISLEADING. 

Where a fire policy covered grain in two cribs, the value thereof not being 
apportioned between the cribs but fixed at a single sum, and the grain in one crib 
was of a different character from that in the other, an instruction, in an action on 
the policy which, while conceding that only one of the cribs was destroyed, said 
~~ the grain destroyed could be taken at the value fixed in the policy was mis- 
eading. 

(For other cases, see Insurance, Dec. Dig. § 669 [12]. 

2. INSURANCE—VALUED POLICY LAW APPLICABLE TO FIRE POLICY 

COVERING BARNS. 

Under Rev. St. 1919, § 6239, the valued policy law held applicable to an action 
on a fire policy covering barns containing grain. 

(For other cases, see Insurance, Dec. Dig. §499.) 

3. INSURANCE—WHETHER INSURED COMPROMISED LOSS WITH IN- 

SURER HELD FOR JURY. 

Evidence that insured instructed his son to collect the full amount of insurance, 
and insurer made a compromise agreement with insured’s son which insured re- 
jected, held to make compromise and settlement a question for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668 [14].) 

Appeal from Circuit Court, Buchanan County; Thos. B: Allen, Judge. 

“Not to be officially published.” 

Action by Adam Taylor against the Phoenix Insurance Company of Hartford, 
Conn. Judgment for plaintiff, and defendant appeals. Reversed and cause remanded. 

= P. Murphy, of St. Joseph, and Fyke, Snider & Hume, of Kansas City for 
appellant. 

W. B. Norris and Duval & Boyd, all of St. Joseph, for respondent. 

Bianp, J. This is a suit on a fire insurance policy. There was a verdict and 
judgment in favor of plaintiff in the sum of $1,340, and defendant has appealed. 
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The facts show that plaintiff, a farmer in Holt County, Mo., in December, 1921, 
took out a fire insurance policy with defendant upon cribs, grain, and seeds, 
situated upon certain land described in the policy. The policy was to run for five 
years from December 28, 1921. It provided for the following insurance: 

“$ None on —— story dwelling house. 

“$ None on barn marked No. 1 on diagram. 

“$ None on barn marked No. 2 on diagram. 

“$ None on barn marked No. 3 on diagram. 

“$ None on granary marked No. on diagram. 

“$100 on cribs, garage, and chicken house. 

“$1,400 on grain and seeds of all kinds. 

“All situate on the S. E. % of section No. 12, township No. 59, range No. 37, 
county of Holt, State of Missouri, and occupied by assured. 

“The item ‘on grain and seeds of all kinds’ shall cover while in dwelling, gran- 
aries, barns, cribs, or in stacks, shocks, or sacks on premises herein described.” 

On the 20th day of January, 1922, there was a fire which totally destroyed 
a crib and its contents, consisting of 480 bushels of field corn and 384 bushels of 
popcorn. There were 800 or 900 bushels of field corn in another crib not touched 
by the fire. In this other corn plaintiff had an undivided one-half interest; the other 
half belonging to some tenants. This crib was about 400 yards north of the one 
destroyed. There was evidence that during the previous cropping season plaintiff 
and his son raised some corn that they sold, and some wheat, but there is no 
evidence that this corn and wheat were on the premises described in the policy at 
the time of the fire, the evidence as to the grain present upon the farm being 
confined to that in the two cribs. Plaintiff claims that there is no evidence that 
the crib not destroyed by fire on the premises described in the policy, a matter 
that we will hereinafter discuss. 

The application stated that plaintiff was the sole and unconditional owner of the 
property, and the policy contained the usual provision that the representations in 
the application were warranties, and that it was agreed that if any false statements 
were made in the application or that the interest of the insured be other than un- 
conditional, unincumbered, and sole ownership, the entire policy should be void. 

It is insisted that the court should have sustained the demurrer to the 
evidence for the reason that the record shows that plaintiff was not the sole 
and unconditional owner of the grain at the time the insurance was taken out. 
There is no controversy about the right of the plaintiff to recover $100 on the 
cribe that was destroyed; the controversy being on the right to recover for 
the corn. The facts in regard to this were testified to by plaintiff who stated 
that his son was indebted to him on account of a failure to pay a certain mortgage on 
a farm that the latter purchased and that the son had been working on plaintiff’s 
farm and paying him back the money from the proceeds of the crops grown upon 
the latter’s farm. Plaintiff testified that he and his son planted and cultivated 
the grain, and as to the interest his son had in it, he stated that— 

“He did not have any until it was sold, and then he owned me a debt, and 
a gave him part. Then he gets half of the proceeds when I sell the grain. * * * 
He worked for me, and he was to raise the crop, and when I sold the crop, why 
he was to have half of the proceeds in the market. He puts it in the market. * * * 
He was to have half—when I sold it he was to have half of the proceeds charged up. I 
charged that up to him. He had nothing to do with the selling of the corn 
unless I sent him or some of my other boys. * * * He has been raising the 
crops all that time under the same arrangement. * * * He bought a car with 
some of his part. He paid me $300 one year, 1920 I think. He paid out of the 
proceeds after I sold it. * * * In 1921 I think he paid $100 or $200. I allowed 
him that much out of the crop. * * * He has been living with me and cultivating 
this farm and paying mé back my money.” 

Whether plaintiff was the sole and unconditional owner of the corn or his son 
had an interest in it was submitted to the jury by instructions by both plaintiff 
and defendant. The burden of proof was upon the defendant to show that plaintiff 
was not the sole and unconditional owner of the grain. We think that plaintiff’s 
testimony, taken in its most favorable light to him, shows that his son was merely 
working for him in order to pay the debt which the son owed him, and that the 
son had no interest in the grain until it was sold, and then only to have his 
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father apply half of the proceeds upon the indebtedness. There is therefore evidence 
that there never was any title to any part of the grain in the son. Johnson v. 
Williamsburgh Fire Ins. Co. (Mo. App.) 205 S. W. 226. 

[1] Complaint is made of plaintiff’s instructions Nos. 1 and 2, which are as 
follows: 

“The court instructs the jury that the value of the grain and the value of 
the granary mentioned in the policy on the day the policy was issued, was fixed 
by the policy to be $100 as to the value of the granary, and $1,400 as to the value 
of the grain covered by the policy at the time the policy was issued, and that under 
the law the defendant cannot assert or now claim that at the time of the 
issuing of the policy the grain or any part thereof or the granary was at any 
different value than that fixed in the policy at the time the policy was issued. 

“You are therefore instructed that if you find from the evidence that the 
granary and that the grain or any part thereof were destroyed by fire, and that 
at the time of the fire there had been no depreciation and no change in the value of 
said granary and said grain that was destroyed by the fire, if you so find, from the 
day of issuing the policy to the time of the fire, then you are instructed that if 
you find for the plaintiff under the evidence and instructions in this case you may 
find that the value of the granary and the value of the grain destroyed by fire at 
the time of the fire was the value fixed in said policy, and if you so find, your 
verdict may be in the following form: 

“2. The court instructs the jury that if under the evidence and instructions in 
this case you decide that your verdict would be for the plaintiff for the full amount 
named in the policy except for the fact that plaintiff was the owner of other grain 
covered by the policy and not destroyed by the fire, then you should deduct from 
the amount fixed by the policy such an amount as you believe and find from the 
evidence was the actual cash market value at the time of the fire of such grain 
covered by the policy and not destroyed by the fire.” 

These instruction are awkwardly drawn, confusing, and, we think, erroneous. 
It is extremely difficult to understand the purport of these instructions, especially 
instruction No. 1, which must have been confusing to the jury if it does not 
positively misstate the law on the subject. It is true that the evidence shows 
that as to the field corn and popcorn there was no depreciation in the quality or 
market value of either. Plaintiff testified that there was no depreciation in the 
market value of the corn between the time the policy was issued and the time of 
the fire, and another witness testified that there was no depreciation in the 
market price of popcorn in the city of St. Joseph between those dates. St. Joseph 
was a market for popcorn raised in the vicinity where the property insured was 
located. 

[2] We think that the valued policy law is applicable to this case under 
the facts (section 6239, R. S. 1919; Sharp v. Ins. Co., 164 Mo. App. 475, 488, 490, 
147 S. W. 154; Joyce v. Ins. Co. [Mo. App.] 211 S. W. 390; Strawbridge v. Ins. 
Co., 193 Mo. App. 687, 187 S W. 79; Zackwik v. Ins. Co. [Mo. App.] 225 S. W. 
135), but that the question of value under that law was erroneously submitted. 
Plaintiff in instruction No. 1 tells the jury that if there was no depreciation or 
change in the value of the grain and that the grain, or any part thereof, was 
destroyed by fire, they could find that the value of the grain destroyed by fire at the 
time of the fire was the value fixed in said policy. The instruction is misleading, in 
that it says that the corn destroyed could be taken at the value fixed in the 
policy, while it is conceded in the instructions that part of the corn (that is, that in 
the crib not touched by fire) may not have been destroyed. There is no contention 
that plaintiff is entitled to recover the whole amount of the insurance unless all 
of the grain was destroyed. The two instructions are in conflict. 

It is difficult to see how the valued policy law can be applied to a part of the 
grain insured (that part destroyed) when the policy fixes the value of the grain in 
both cribs and not solely in the one destroyed by fire. The $1,400 on grain 
and seeds is under one item and was not divided up between the grain and seeds 
in the different cribs or in different places on the farm. The grain in the crib 
destroyed by fire was of a different character than that in the other. The jury 
could not take the entire number of bushels of corn in both cribs, and divide the 
value in proportion to the amount the corn in each crib bore to the total amount 
of the insurance, for the reason that the character of grain in each crib was 
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different; the one destroyed had popcorn and field corn and the one not destroyed 
had field corn only. The popcorn was valued at 70 cents per bushel and the other 
at 35 or 40 cents. 

Plaintiff insisted that there was no evidence that the corn in the crib not 
destroyed was insured; that is, that there was no evidence that it was situated 
on the property described in the policy. Plaintiff says that from a reading of the 
policy the inference is that all the buildings upon the property insured were 
diagramed. There is testimony that the grain in the crib not destroyed was 
not shown on the diagram. However, if there is any inference to be drawn from 
the policy and this evidence, it would seem that only the things not to be insured 
were on the diagram, for, when it comes to the things to be insured, it states 
$100 on cribs, garage, and chicken house, and says nothing about these being marked 
on the diagram. At least we cannot draw the inference that plaintiff seems to 
have drawn from the terms of the policy and this testimony. However, as plaintiff's 
instructions concede that there was evidence that the crib not destroyed was 
covered by the policy, we have so treated the matter here. 

[3,4] Defendant pleaded and now insists that there was an agreement com- 
promising the loss after the fire for $230.40. The evidence is that plaintiff sent 
his son to meet the agent of defendant, not to settle or compromise the loss, but 
to collect the full amount of the insurance, and that these instructions to his 
son were given in the presence of one of the agents of defendant, which, if true, 
shows that defendant had notice of the limited authority of the son. The son 
did make the agreement compromising the loss, but when the father found it out 
he refused to take the check. Although there was no actual payment of the 
amount of the alleged settlement, it seems to be assumed that the contract of 
settlement would bar plaintiff if his son had authority to make it. This matter 
of settlement, under the circumstances, was a question for the jury; there being 
some testimony from which the jury might say that the authority of the son was 
unlimited. 

[5] There are some other points made in the assignment of errors, but, as they 
are nowhere elaborated upon in the brief and no reasons given as to why they 
should be well taken, we need not consider them. State v. Whitsett, 232 Mo. 511, 
134 S. W. 555. 

The judgment is reversed, and the cause remanded. 

All concur. 


VEASMAN v. LOIS MUTUAL AID ASS’N. (No. 3479.) 
(Springfield Court of Appeals. Missouri. May 12, 1924.) 

262 Southwestern Reporter, 392. 

1. INSURANCE—ASSESSMENTS NOT SHOWN TO HAVE BEEN MADE 

WITHIN STRICT LETTER OF CONSTITUTION AND BY-LAWS. 

Where defense was that insured’s policy had lapsed for failure to pay dues 
and assessments, evidence not showing record of making of assessments held not 
to show that assessments were made according to strict letter of insurer’s con- 
stitution and by-laws. 

(For other cases, see Insurance, Dec. Dig. § 665 [3].) 

2. INSURANCE—FORFEITURES FROWNED ON; NO FORFEITURE FOR 

NON-PAYMENT UNLESS LEGAL ASSESSMENT SHOWN. 

Forfeitures are frowned on, and before insurer can forfeit insured’s policy for 
failure to pay assessment or levy, it must show that assessment was legally made; 
that is, made according to strict letter of constitution and by-laws. 

(For other cases, see Insurance, Dec. Dig. § 646 [1%]. 

3. INSURANCE—CONSTITUTION AND BY-LAWS HELD NOT PART OF 

CONTRACT. 

Where constitution and by-laws of insurer, incorporated under Rev. St. 1919, 
§ 6464, providing that it would make good three-fourths of all losses by fire or 
lightning, were not made part of insured’s policy by reference or otherwise, they 
formed no part of the contract. 

(For other cases, see Insurance, Dec. Dig. § 152 [1]. 

4. INSURANCE—INSURED COULD PROVE LOSS OF INTEREST IN COW, 

OF WHICH HE WAS NOT SOLE OWNER. 

Where insurer’s constitution provided that, if holder of policy was not uncon- 
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ditional owner of insured property policy should be void, but was not made part 
of insurance contract, insurer cannot complain because insured was permitted to 
prove loss of interest in cow, of which he was not sole owner. 

(For other cases, see Insurance, Dec. Dig. § 152 [1].) 

Appeal from Circuit Court, Phelps County; W. E. Barton, Judge. 

Action by Edward Veasman against the Lois Mutual Aid Association. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

Frank H. Farris, of Rolla, for appellant. 

J. R. Kirkham, of Dixon, Leslie B. Hutchison, of Vienna, and Lorts & Breuer, 
of Rolla, for respondent. 

BrabDLey, J. This is an action on a fire insurance policy. The cause was filed 
in Maries County, and went on change of venue to Phelps County, where it was 
tried before the court and a jury. Verdict and judgment went for plaintiff, and 
defendant appealed. 

The policy sued on was ‘for $1,000 and was issued on September 2, 1919, for 
a period of 11 years from August 29th the date of the application, and covered 
loss, by fire or lightning, on grain to the amount of $500, on horses, mules, and 
colts to the amount of $250, and on cattle to the amount of $250. Februray 11, 
1921, plaintiff sustained a loss by fire on horses, cattle and grain covered by 
the policy. Appraisement was had, and defendant declined to pay, and this suit 
followed, resulting in a verdict for the loss on horses to the amount of $250, 
on cattle to the amount of $150, and on grain to the amount of $277.40, a total 
of $677.40, for which judgment was given. The defense pleaded that at the time 
of plaintiff’s loss his policy was lapsed for failure to pay dues and assesments. 
They reply is a general denial and a plea of waiver. 

Defendant makes several assignments, but it is necessary to consider but 
three: (1) Failure to give at the close of the case defendant’s instruction in the 
nature of a demurrer; (2) the giving and refusal of instructions; and (3) the 
admission of evidence. 

[1] The first assignment is bottomed on the contention that plaintiff’s policy, 
at the time of his loss, was lapsed for failure to pay dues and assessments. Plain- 
tiff’s position with respect to this contention is, first, that the assessments claimed 
to be delinquent were not legal, and that therefore he was not delinquent; and, 
second, if the disputed assessments were legal, he had in fact paid them, 
together with all dues, in due time to an authorized agent of de- 
fendant, controversy between plaintiff and defendant related entirely to 
the assessments for September and December, 1920, amounting to $1.95 each, 
and we shall confine our attention to the controversy as presented. Something 
is said about some dues for June, 1920, but no stress of consequence is put upon 
this point. Were these assessments legally made? Plaintiff contends that they 
were not, and bases his contention on the ground that these assesments were not 
made in accordance with defendant’s constitution and by-laws. The September 
— was assessment No. 13, and the December assessment was assessment 

o. 14, 

N. W. Satterfield, president of defendant, testified that there was no resolution 
authorizing either assessment 13 or 14, and that he did not know of any record 
being made of these assessments, or either of them, but that the assessments were 
in fact ordered by the board of directors. The secretary kept an assessment book 
which contained the names of the members of the association, their address, the 
number and amount of their policies, amount of dues and assessments, date when 
levied, and number of assessment. The secretary, when a member paid, wrote the 
work “Paid” after the amount of the assessment. No date as to when a member 
paid was given. It also appears that at some time, when a member failed to pay, 
the secretary wrote “Not paid” after the member’s name. A page of this assess- 
ment book for assessment No. 13 appears in the record, and it shows two names 
after which there is neither “Paid” nor “Not paid.” After plaintiff's name “Not 
paid” appears, but when entered is not shown. The “Not paid” appears also after 
plaintiff's name for assessment No. 14. No resolution or record authorized 
assessments Nos. 13 and 14, yet the secretary extended them on the assessment book. 

Section 20 of defendant’s constitution so far as pertinent is as follows: 

“Immediately upon the allowance of a claim the board of directors shall 
impartially levy upon all members of the association according to the amount of 
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benefit nominated in his certificate of membership, such amount as is necessary to 
pay the claim.” 

Section 5 of defendant’s constitution makes it— 

“the duty of the secretary to keep a record of all the proceedings of the association 
and its board of directors in a well-bound book.” 

[2] Such an important matter as the levy of an assessment should not depend 
for establishment upon evidence other than the records. The law frowns upon 
forfeitures, and, before defendant could forfeit plaintiff’s policy for failure to pay 
an assessment or levy, it must show that the assessment was legally made—that is, 
made according to the strict letter of its constitution and by-laws. Defendant 
failed to make such showing. Stubbins v. State Farmers’ Mutual Ins. Co. (Mo. 
App.) 229 S. W. 407; Logan v. Farmers’ Mutual Fire Ins. Co. (Mo. App.) 226 
S. W. 615, and cases there cited. Defendant cites Burchard v. Western Travelers’ 
Ass’n, 139 Mo. App. 606, 123 S. W. 973, to support its contention that under the 
facts plaintiff cannot complain because the constitution and by-laws were not 
observed in making the alleged delinquent assessments. This case does not support 
the contention. The general rule there announced is the same as was observed 
and followed in the cases which we have cited, and the Burchard Case was cited 
in the Logan Case, supra, as an authority for the conclusion there reached. The 
disposition of the first phase of the peremptory request makes it unnecessary to 
consider the second. Such request was properly refused. 

[3] It is not necessary to consider the assignment based on the instructions, 
except as to instruction D, requested by defendant and refused. This instruction 
was to the effect that plaintiff, if he recovered, could recover only three-fourths of 
the value of the property destroyed. Section 21 of defendant’s constitution provides: 

“This association will make good three-fourths of all losses by fire or lightning.” 

Plaintiff’s policy provides: 

“And we do further promise that when the property aforesaid, or any part 
thereof, shall happen to be injured by fire or lightning such damage shall be made 
good according to the estimate thereof, or repaired or put in as good condition 
as the same was before the fire or lightning happened.” 

Defendant’s constitution and by-laws were not made a part of plaintiff’s policy 
by reference or otherwise, and therefore formed no part of the contract. Goodson 
et al. v. Nat. Masonic Accident Ass’n, 91 Mo. App. 339; Elliott v. Safety Fund 
Life Ass’n, 76 Mo. App. 562; Lee v. Mo. State Life Ins. Co. (Mo. App.) 238 
S. W. 858. Defendant was incorporated under what is now sections 6464 et seq., 
R. S. 1919. There is nothing in this statute, or any other, which prohibits defendant 
from insuring in excess of three-fourths of the value of the property insured. 
Instruction D was properly refused. 

[4] Defendant also complains because plaintiff was permitted to prove the loss 
of his interest in a cow of which he was not the sole and unconditional owner. The 
constitution provides that, if the holder of the policy is not the sole and unconditional 
owner of the insured property, the policy shall be void. As pointed out above, 
defendant’s constitution was not made a part of the insurance contract, and it cannot 
complain. 

The judgment should be affirmed; and it is so ordered. 

Cox, P. J., and Farrington, J., concur. 


STATE ex reEL. MERCHANTS’ FIRE INS. CO. OF INDIANA v. CONN, 
Supt. or Ins. (No. 18469) 
(Supreme Court of Ohio. May 27, 1924.) 
144 Northeastern Reporter, 130. 
(Syllabus by the Court.) 
1. STATUTES—TO WHAT EXTENT LEGISLATIVE INTERPRETATION 

WILL BE ADOPTED BY THE COURTS STATED. 

Where the meaning of words used in certain legislation has been interpreted at 
the time of the enactment by the Legislature that enacted it, and such interpretation 
has thereafter been adhered to by the Legislature, courts will not only adopt the 
Legislature’s interpretation of such legislation but will adopt such interpretation 
as its interpretation of the same words appearing in similar legislation thereafter 
enacted upon a similar subject. 

(For other cases, see Statutes, Dec. Dig. § 22534.) 





Fire] State ex rel. Merchants’ Fire Ins. Co. v. Conn. 413 


2. INSURANCE—FIRE INSURANCE POLICY PROVISION FOR DIVISION 

OF SURPLUS HELD NOT IN VIOLATION OF STATUTE. 

Neither the inhibition against rebates in section 9589—1, General Code, nor 
the provision of that section which forbids fire insurance cormpanies from giving 
or paying and all persons from receiving as inducements to insurance “any 
valuable consideration or inducement whatsoever not plainly specified in = 
policy or contract of insurance” are violated by a provision in a policy that ‘ 
the end of the policy year* * * there shall be distributed in cash, such Boosenct 
of the earned divisible surplus contributed by this policy during such year as the 
board of directors of this company shall set aside for that purpose,” nor does the 
fact that a fire insurance company has during the years it has transacted business 
in this state paid annually at the expiration of the policy year, under such clause, 
as a portion of its “divisible surplus,” a sum equal to 20 per cent. of the premium 
paid on each policy amount to a violation of the provisions of that section. 

(For other cases, see Insurance, Dec. Dig. § 184.) 


Mandamus by the State, on the relation of the Merchants’ Fire Insurance 
Company of Indiana, against Harry L. Conn, State Superintendent of Insurance. 
Demurrer overruled, and writ allowed. [By Editorial Staff.] 

Oscar W. Newman and Timothy S. Hogan, both of Columbus, and Burke 
G. Slaymaker, of Indianapolis, Ind., for relator. 

C. C. Crabbe, Atty. Gen., and C. S. Younger, of Celina, for respondent. 


Ropinson, J. This is an original action in mandamus on behalf of the 
relator to compel the respondent, as superintendent of insurance of Ohio, to issue 
a license authorizing realtor to transact business as a fire insurance company in 
this state upon a plan which permits it to write a policy containing the following 
clause. 

“At the end of the policy year named herein, if the policy shall so long remain 
in force, there shall be distributed in cash such proportion of the earned divisible 
surplus contributed by this policy during such year as the board of directors of 
this company shall set aside for that purpose, according to such principles and 
methods as may from time to time be adopted by this company for such distribution, 
which principles and methods are hereby ratified and accepted by and for every 
person who shall have or claim interest under this contract.” 

A general demurrer was filed to the petition by the respondent. 

The relator is a stock fire insurance company, and had heretofore transacted 
business in Ohio as a fire insurance company under licenses issued by former 
superintendents of insurance, as prescribed in paragraph 1, section 9607—2, General 
Code, and is seeking a license to continue such business. 


Many fire insurance companies are transacting business in this state under 
that section, but no other company has transacted or attempted to transact the 
business of fire insurance on the plan described in relator’s petition 


Respondent, as superintendent of insurance, denied license to the relator upon 
the ground that the provision in the policy quoted above, in connection with the 
practice of the company during the years that it has transacted business in Ohio 
of paying to each policy holder at the end of each policy year a “proportion of 
the earned divisible surplus” equal to 20 per cent. of the premium paid by such 
policy holder, amounts to a rebate as ccntemplated and prohibited by section 9589—1, 
General Code, which provides that “no corporation * * * engaged in the State of 
Ohio in the * * * insurance business * * * shall pay, allow or give, or offer to 
pay, allow or give, directly or indirectly, as inducements to insurance * * * any re- 
bate of premium payable on the policy, * * * or any valuable consideration or 
inducement whatsoever not plainly specified in the policy or contract of insurance,” 
it being the position of the respondent that the provision in the policy violates 
that section in two respects: First, that, considered in the light of the fact that 
during the period the company has operated in Ohio it has paid to each policy holder 
at the end of the policy year a portion of its divisible surplus equal to 20 per cent. 
of the premium paid, the provision amounts to a payment of such sum as an induce- 
ment to insurance; and, second, amounts to the payment of a valuable consideration 
“not plainly specified in the policy or contract of insurance,” in violation of the 
terms of that section, and we must concede that the interpretation given to the 
statute by the superintendent of insurance, based upon the face of the statute 
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alone, seems to be the most plausible, and if we concede that the purpose of this 
legislation was to safeguard fire insurance companies against competition in rates, 
and that the erection of the machine which it designated a rating bureau, through 
which the rates of all fire insurance companies are fixed, was for the purpose of 
preventing any company from making a better rate than any other, then the 
interpretation of the insurance commissioner must be adopted. If, on the other 
hand, it was the purpose of the Legislature to secure an equality of treatment 
by each fire insurance company between the small property owner and consequently 
small insurer, and the large property owner and consequently large insurer, and 
the act was enacted not with a view to protecting fire insurance companies from 
each other, but for the purpose of protecting the insured from unjust and unfair 
discrimination by the insurer, and had for its purpose the protection of the small 
insurer against an unjust proportion of the burden of insurance, then a different 
interpretation would seem to be required. 

{1] In interpreting a statute the court will of course give to its language the 
ordinary and usual meaning and signification, but where the Legislature has in- 
terpreted its own language, and by such interpretation has clearly shown it did not 
use certain words in their ordinary meaning, a court will accept the Legislature’s 
own interpretation. 

The particular section here under consideration was first enacted on April 12, 
1910 (101 O. L. 117). and while subsequently amended (102 O. L. 81), and its 
scope extended to include corporations, associations, and copartnerships engaged 
in insurance business other than fire, the particular provisions here under considera- 
tion were not changed. Prior thereto the Legislature had enacted legislation with 
reference to life insurance companies, which legislation has been amended from time 
to time (86 O. L. 220; 90 O. L. 345; 99 O. L. 183; 102 O. L. 509). 

The provisions of section 9404, of the life insurance enactment of 1908 (99 
O. L. 183), pertinent to this discussion, are: 

“No life insurance company doing business in Ohio shall make * * * any 
contract of insurance, or agreement as to such contract, other than is plainly ex- 
pressed in the policy issued thereon; nor shall any such company * * * pay, allow, 
or give, or offer to pay, allow or give directly or indirectly as inducement to 
insurance, any rebate of premium payable on the policy, or any special favor or ad- 
vantage in the dividends or other benefits to accrue thereon, * * * or anything of 
value whatsoever not specified in the policy.” 

The life insurance enactment of 1911 provides: 

“No life insurance company doing business in this state * * * shall pay, allow 
or give, or offer to pay, allow or give, directly or indirectly, as an inducement to 
insurance, nor shall any person * * * receive as such inducement to insurance 
any rebate of premium payable on the policy * * * or any valuable consideration 
or inducement whatsoever.” 

Section 9404, General Code, as enacted in 1908, and as amended in 1911, relating 
to life insurance companies, and section 9589—1, General Code, as enacted in 1910 
(101 O. L. 117), relating to fire insurance companies, forbid to the various com- 
panies enumerated in the one or the other the same things in substantially the same 
language. 

The Legislature, which enacted section 9404 in 1908, with reference to life 
insurance companies, which section contained the same provisions prohibiting 
rebates contained in present section 9404 and the same provision contained in section 
9589—1, affecting fire insurance companies, also enacted as a part of the life insurance 
act, section 9411: 


“The forms prescribed by the next following six sections are established as 
standard forms in which policies of life insurance may be issued and delivered 
in this state, and in which policies of life insurance of life insurance companies or- 
ganized under the laws of this state may be issued.” 

Section 9412, “ordinary” or “limited payment,” contains the provision that— 

“This policy shall participate in the surplus of the company and beginning 
not later than the end of the (insert first, second or third) policy year the com- 
pany will annually determine and account for the portion of the divisible surplus 
accruing hereon.” 

Sections 9413, 9415, 9416, and 9417, General Code, contain the same provision. 
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It is thus apparent that the Legislature, when it enacted section 9404, and 
expressly prohibited life insurance companies to “make any contract of insurance 
or agreement as to such contract, other than as plainly expressed in the policy 
issued,” and provided that no such company shall “pay or allow * * * any rebate 
of premium payable on the policy,” regarded a provision entitling the insured to 
participate in the “divisible surplus” as a compliance with the provision requiring 
the contract to be plainly ‘expressed in the policy, and did not use the word “rebate” 
in the sense of prohibiting participation by the insured in the “divisible surplus” 
accruing on the policy. 

The Legislature did not therein define what it meant by “divisible surplus.” 
The relator company does not define what is meaner by “divisible surplus. 

The provision which appears in the six standard life insurance policies pre- 
scribed by the Legislature is a vague and uncertain as is the provision in the 
policy of the relator. 

Since the Legislature, both before and after the enactment of section 9589—1, 
by enactment of the several standard forms of policies declared that the provision 
for participation in the “divisible surplus” of the standard life insurance policy did 
not come within the inhibition of section 9404, this court cannot escape the conclusion 
that, when it used the same language in Section 9589—1, it used that language in 
the same sense that it had theretofore used it, and did thereafter use it in section 
9404, General Code. 

It is, however, argued by the respondent that since section 9589—1, General 
Code, contains the provision “nor shall this act prohibit a mutual fire insurance 
company from paying dividends to policy holders at any time after the same has 
been earned,” this was an attempt by the Legislature to enumerate all fire insurance 
companies and all acts of fire insurance companies which were not prohibited 
by the provisions of the act. But no language of the section could possibly be 
construed, even though we were unaided by the Legislature’s own interpretation 
of similar language in the life insurance act, to prevent the redistribution of the 
surplus contributed by the subscribers to a mutual insurance company. The 
exception merely expresses what would have been obvious had the exception not 
been specifically named, and furnishes no aid to the interpretation of the purpose 
of the Legislature with reference to rebates. 

[2] We therefore reach the conclusion that the purpose of the fire insurance 
act was to prevent discrimination as to rates directly or indirectly by the insurer 
between its insured, and that it has not for one of its purposes the prevention of 
competition between insurance companies as to the rate which each may charge; 
that the provision in the policy of the relator herein quoted does not violate any of 
the provisions of section 9589—1, General Code. 

The demurrer is overruled, and the writ allowed. 

Writ allowed. 

Marshall, C. J., and Jones, Matthias, Day, and Allen, JJ. concur. 

Wanamaker, J., not participating. 


WARD vy. CONCORDIA FIRE INS. CO. OF MILWAUKEE. (No. 15047.) 
(Kansas City Court of Appeals. Missouri. May 26, 1924.) 
262 Southwestern Reporter, 450. 

1. INSURANCE—INSURED HELD TO HAVE EQUITABLE INTEREST IN 

PROPERTY. 

One who purchased land which had been sold by guardian of insane person 
in good faith, but who, because of defect in proceedings against insane person, did 
not obtain title, and was held to have a lien for purchase money, interest, etc., held 
to have an insurable interest in property. 

(For other cases, see Insurance, Dec. Dig. § 115{1].) 
2. INSURANCE—INSURER MAY NOT QUESTION VALUE OF PROPERTY 

INSURED. 

Under Rev. St., 1919, § 6229, an insurance company may not question value 
of property insured. : 

(For other cases, see Insurance, Dec. Dig. § 500.) 
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3. INSURANCE—QUESTION OF DISCHARGE OF INSURED’S LIEN ON 

PROPERTY MATTER OF DEFENSE. 

Question of discharge of insured’s lien on property is a matter of defense in 
action on fire policy as respects burden of proof. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

Appeal from Circuit Court, Livingston County; Arch B. Davis, Judge. 

Action by Henry A. Ward against the Concordia Fire Insurance Company of 
Milwaukee. Judgment for plaintiff, and defendant appeals. Affirmed. 

Bruce Barnett, of Kansas City, for appellant. 

A. G. Knight, of Trenton, for respondent. 

ArNoLp, J. This is an action upon a fire insurance policy whereby defendant, 
by its policy issued November 15, 1917, agreed to indemnify plaintiff against loss 
by fire as follows: Upon a certain dwelling house in the City of Trenton, Grundy 
County, Mo., and known as block 1, Nathan Franklin’s first addition to the City 
of Trenton, $2,500; on a certain woodhouse standing upon the same lot, $500, 
and on certain household goods contained in said dwelling, $200. 

Said dwelling and woodhouse, with the furnishings of said dwelling, were 
almost, if not totally, destroyed by fire on August 6, 1918. Poof of loss was 
furnished, and defendant denied liability upon the dwelling and woodhouse, but 
acknowledged liability upon the household goods, and this item was adjusted and 
paid. Upon defendant’s refusal to pay the loss claimed upon the other two items 
plaintiff instituted action in the circuit court of Grundy County on July 22, 
1919. The cause was tried to a jury, and resulted in a verdict and judgment for 
plaintiff. An appeal to this court resulted in a reversal of the judgment and the 
remanding of the case for a new trial upon the ground that plaintiff had failed to 
show the extent of his equitable interest in the property. Ward v. Insurance Co., 
211 Mo. App. 554, 244 S. W. 959. 

The original controversy as to the insurance on the buildings arose chiefly 
over the question of plaintiff's ownership in and title to the property. As to that 
phase of the case the facts are that the lot on which the buildings were located 
was owned in the year 1895 and stood in the name of Nathaniel Shanklin, who in 
that year became insane, and was confined in a sanitarium. While he was so 
confined, the probate court, upon inquiry, rendered a judgment finding him insane, 
and appointed a guardian for him. Under proceedings thereafter instituted by 
the guardian to sell real estate for the payment of debts, the lot was sold on May 
3, 1900, to one Berry, who sold it December 26, 1904, to plaintiff herein for 
2,600. Plaintiff went into possession thereof, and occupied the house as a dwelling 
until it was burned, as stated. 

In 1910 Shanklin recovered his sanity, and thereafter instituted several suits 
to set aside the various deeds made by the guardian, on the ground that, as 
Shanklin was never notified of the proceeding to adjudge him insane, the judgment 
and the deeds made by the guardian, were void. Among the suits so instituted by 
Shanklin was the one against plaintiff herein to recover the particular lot involved 
in this controversy. Another was Shanklin v. Boyce to recover property not 
involved herein. These suits were pending in the circuit court at the time the policy 
sued on herein was issued. The Boyce Case was appealed to the Supreme Court, 
and the case against plaintiff was continued pending a decision in the Boyce Case. 
A decision in that case was handed down June 4, 1918 (Shanklin v. Boyce, 275 Mo. 
5, 204 S. W. 187), and thereafter on August 6, 1918, as above stated, the building 
and property covered by the policy herein were burned. The suit on the policy 
was instituted July 22, 1919, and at the trial on November 14, 1919, a verdict and 
judgment were for plaintiff in the sum of $2,500, loss on the house, together with 
$150 interest thereon; $200 on the woodhouse, with $12 interest thereon; and an 
attorney's fee of $250, aggregating $3,112. From that judgment defendant appealed 
to this court with the result above indicated. In the meantime the case of 
Shanklin v. Ward was heard in the circuit court and appealed by Shanklin to the 
Supreme Court, where it was decided in favor of Shanklin, as in the Boyce Case. 
Shanklin v. Ward, 291 Mo. 1 236 S. W. 64. 

The pleadings show that the policy sued on contained the usual provision that, 
if the interest of the assured be or become “other than the entire, unconditional, 
and sole ownership of the property,” or “if the buildings insured be on ground not 
owned by the assured in fee simple,” the policy should be void, “unless otherwise 
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provided for by agreement indorsed thereon,” and that no agent of the company 
had authority to waive these conditions. These provisions were pleaded. in the 
answer, and, after setting up the facts showing that the guardian’s deed, through 
which plaintiff claimed title, was void, alleged that plaintiff was not the owner in 
fee of the property, and the policy, therefore, was void for that reason. 

The reply set up the insanity of Shanklin, appointment of a guardian, the 
indebtedness of Shanklin, the order of sale to pay debts, the purchase by Berry at 
such sale, the guardian’s deed to him, and the conveyance by Berry to plaintiff 
for a consideration of $2,600, which plaintiff in good faith and without notice of 
any defect in said proceedings paid to Berry; that the money (amount not stated) 
so paid by Berry to said guardian was used by him for Shanklin’s benefit and 
the payment of his debts; that the purchase price of $2,600 was paid by plaintiff 
in good faith, and in the belief that he was thereby getting a fee-simple title to 
the lot; that in good faith, and relying upon his apparent fee simple, title to 
the land, plaintiff expended large sums of money, time, and labor in making perma- 
nent improvements of value on said property amounting, approximately, to $11,000; 
that plaintiff’s grantor, Berry, expended $500 in permanent improvements on the 
property; that plaintiff and his grantor since 1900 had paid the sum of $500 in 
taxes thereon; and that plaintiff in good faith, believing that he had received 
from Berry a good title in fee simple, went into and continued in possession of said 
property up to the time he took out the policy in question and thereafter up to and 
including the date of the fire. 

The reply further pleaded waiver, in that the agent of defendant at Trenton 
who issued and countersigned the policy and collected the premiums had full 
knowledge of all the facts relative to the imperfection in plaintiff’s title, and of all 
the facts pleaded by defendant to show want of title in plaintiff. 


In our former opinion all points raised by the pleadings at issue in the former 
appeal were decided against defendant’s contention, save and except the question 
as to whether plaintiff had an insurable interest in the property, and the incidental 
question of statutory penalty for vexatious delay. The opinion said (211 Mo. App. 
at page 561 [244 S. W. 959, 961]) : 

“It is no doubt true that an equitable interest is sufficient to support an insur- 
able interest. 1 Cooley’s Briefs on Ins. 150; Hubbard v. North British, etc., Ins. 
Co., 57 Mo. App. 1. And, generally speaking, anyone who will suffer a present 
and not a mere expectant or prospective loss from the destruction of property has 
an insurable interest. Home Ins. Co. v. Mendenhall, 164 Ill. 458. But, in the case 
at bar, plaintiff by his mere purchase and occupation of the property obtained no 
equitable rights therein. He bought from one who purchased from a pseudo 
guardian, who had no right to sell, and who did not thereby bind the owner. In 
other words, plaintiff obtained no equitable rights whatever in the property, except 
such as are shown to be based upon a benefit which can be traced back to the 
owner Shanklin. If the money paid for the property at the so-called guardian’s 
sale, or any part thereof, went to the owner or was used for his benefit, and if 
the plaintiff after his purchase made permanent improvements on said property 
which would enhance the value of the property in the true owner’s hands, then 
to that extent plaintiff had an equitable interest in or lien upon the property. 
Shanklin v. Ward, 236 S. W. 69. And such interest is an insurable interest, at 
least, to the extent of the amount of money that went to the benefit of the true 
owner and the value of the permanent improvements that were covered by the 
insurance. 1 Cooley’s Briefs on Ins. 156; Insurance Co. v. Stinson, 103 U. S. 25.” 


Prior to a retrial of the case a change of venue was taken to Livingston 
County, where the cause was tried to the court without the aid of a jury. The 
finding and judgment of the court were for plaintiff in the sum of $3,442.50. A 
motion for new new trial being unsuccessful, defendant appeals. 


Before the cause was heard in the circuit court of Livingston County, on 
May 10, 1923, defendant, by permission of the court, filed an amended answer, which 
is, first, a general denial, and, as further answer, denies ownership in plaintiff of 
the property, and sets up the proceedings whereby Shanklin was declared insane, 
his restoration to sanity and the return to him of his rights in the property in 
question; avers that at the time of the fire there was an outstanding deed of 
trust to secure money borrowed from certain school funds, and that at the time 
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of the said fire this deed of trust was an outstanding lien and incumbrance on said 
property. The amended answer also pleads the following clause in the policy: 

“If now or hereafter the premises described in this policy be or become 
vacant, unoccupied, or uninhabited for more than 30 consecutive days, or if the 
risk be increased by any means within the knowledge of the assured, or if the 
interest of the assured be or become other than the entire, unconditional and sole 
ownership of the property, or if the personal property insured hereunder be or 
become incumbered by chattel mortgage, or if the buildings insured be on ground 
not owned by the assured in fee simple, or if this policy be assigned, then and’ in 
every such case this policy shall be void, unless otherwise provided by agreement 
indorsed thereon. 

“It is understood and agreed that no agent of this company has authority to 
waive any of the above conditions.” 

Further, defendant states “that by reason of the interest of plaintiff being other 
than the entire, unconditional and sole ownership of the property, and by reason of 
the buildings insured being on ground not owned by plaintiff in fee sirtiple, that 
said policy was void and of no force and effect.” Further, defendant “denies that 
said buildings were wholly destroyed by fire as alleged in plaintiff’s petition.” 

Further, the amended answer pleads payment to plaintiff of the sum of $500 
in full for the insurance on his household goods and kitchen furniture, and that 
at said time defendant tendered to plaintiff the sum of $25.20, which was the 
full amount of premiums paid. Further, defendant states that plaintiff in his 
proof of loss fraudulently and knowingly failed to state the true damage to the 
said insured buildings, and fraudulently and knowingly misstated the exact title and 
interest of others in and to said property. 

The amended answer further pleads “that, if the plaintiff has any insurable 
interest in the insured property, such interest is an equitable lien against said 
property for the payment of the amount of said judgment, and that if plaintiff 
is entitled to recover in this suit at all he is only entitled to recover for the pro- 
tection of said equitable lien, and that if plaintiff recovers in this suit defendant 
is entitled to be subrogated to the extent of such recovery to the rights of said 
Henry A. Ward in such equitable lien and in said judgment so rendered and entered 
of record in the circuit court of Gentry County, Mo.; or, if said judgment be paid, 
then to the extent that same is paid same is a bar to plaintiff’s recovery in this 
suit; and, if such payment has been made either in part or in whole, such pay- 
ment is pleaded by defendant as a bar to plaintiff's cause of action herein to the 
extent and amount of such payment, and, if payment has not been made thereon, 
and it is found and adjudged by this court that plaintiff is entitled to recover 
anything under the policy of insurance mentioned in plaintiff’s petition, then this 
defendant prays the court, by proper order and decree, to declare this defendant 
subrogated to plaintiff's rights under said judgment so rendered by the Gentry 
County circuit court to the extent and amount that plaintiff may be entitled to 
recover from this defendant under and by virtue of said insurance policy.” 

The only questions for our consideration not determined in the prior opinion 
above cited are as follows: 

First, as to whether or not error was committed by the trial court in finding 
that plaintiff had an insurable interest in the property; defendant claiming there 
was not sufficient evidence introduced to establish such interest. On this point the 
pleadings, judgment and decree in the case of Shanklin v. Corydon L. Berry and 
Henry A. Ward were introduced in evidence. The court found in that case that 
Ward (plaintiff herein) was a purchaser in good faith, and that in equity he 
staiids in the place of Corydon L. Berry, who paid $2,500 for the property, which 
said sum went to the benefit of and was received by Shanklin by reason of the 
purchase of said property, which said sum in equity and good conscience should 
be declared a lien upon said property, together with simple interest thereon at 6 
per cent. from May 3, 1900, to March 27, 1923, which said sum was declared to 
be $5,935. 

The state and county taxes paid by Berry from the years 1900 to 1918, in the 
sum of $1,613.39, also were declared a lien; the purchase money, interest and taxes 
making a total sum of $7,548.39, so declared a lien. The court also found that 
the rental value of the property at 6 per cent. simple interest from May 3, 1900, 
to August 6, 1918, is $4,055.62, which, being deducted, leaves $3,492.77, which is 
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declared a lien on said property. The judgment and decree further found that 
Henry A. Ward had paid interest in the sum of $72 upon a mortgage of $1,200 
borrowed from certain school funds by Shanklin & Ward for sidewalks and other 
permanent improvements to the property. The total interest thus paid was $504, 
and that also is declared a lien on said property. Ward is thus declared to be 
the holder of an equitable lien against said property in the total sum of $3,996.77. 
That case was appealed to the Supreme Court, and the opinion is reported in 291 
Mo. 1, 236 S. W. 54. The only questions raised on that appeal are those relating 
to the character and extent of the equitable accounting, if any, that should be 
required at the hands of Shanklin. The court said (291 Mo. 1, 16, 236 S. W. loc. 
cit. 67, 68): : 

“Appellant’s first contention is that the defendant Ward has no legal or equitable 
claim against him for the $2,600 paid by Ward to Berry as purchase money for 
the property in controversy. The court found that the $2,600 ‘went to the benefit 
and was received by the said Nathaniel Shanklin by reason of the purchase of 
said property.’ There does not seem to have been any basis of fact for this finding. 
The evidence merely discloses that Berry sold the property to Ward for $2,600, 
and that the latter paid that amount to the former, who presumably applied it 
entirely to his own uses. It may be reasonably claimed that the $2,500 paid to 
Hughes by Berry was used for Shanklin’s benefit, but not the $2,600 paid by 
Ward to Berry. It is obvious, therefore, that if Ward has an equitable claim 
against Shanklin with respect to the purchase money received by the latter’s estate, 
itis ;jone derived solely through Berry.” 

The opinion states further that Ward was a purchaser in good faith for 

ful] value without notice of any infirmity in Berry’s title, and that— 
», “It may be said that the question here is not whether Ward acquired title 
through Berry’s deed—it is conceded that he did not—but whether under equi- 
table principles he is entitled to have the land charged with the amounts expended 
by .him in the payment of taxes and the making of permanent improvements. In 
the determination of that question the doctrine of constructive notice is without 
application. His good faith can be challenged only on the ground that he had 
actual knowledge of the defect in the title, or knowledge of such facts and circum- 
stances as would have put a man of ordinary circumspection upon inquiry. 
Brown v. Baldwin, 121 Mo. 106, 115, 25 S. W. 858. As was said by Goode, J., in 
Gallenkamp v. Westmeyer, 116 Mo. App. loc. cit. 689, 93 S. W. 819: ‘The essential 
matter in this connection is the good faith in which the improvements were made— 
the fact that the party in possession made them believing he had a good title; not 
that, by a recondite investigation, he might have ascertained he had a bad or a 
limited one’” 

[1] The judgment of the trial court in that case was reversed, and the cause 
remanded for a new trial, on the ground that Ward should have been allowed 
the $2,500 and interest instead of $2,600 paid to Berry, “with interest from Febru- 
ary 28, 1905, and taxes from 1900 to 1918, inclusive, with interest, instead of for 
the years 1905 to 1918, and he should have deducted from the total of these amounts 
the rental value of the premises, with interest from May 3, 1900, to the time of 
entering the decree.” The purport of the opinion is that Ward (plaintiff herein) 
is declared to have had an equitable interest in the property at the time the insurance 
policy was issued, and at the time of the fire. We are unable to agree with 
defendant, therefore, that there was no evidence showing that Ward had an equi- 
table interest in the property. It cannot be refuted that an equitable interest in 
property is an insurable interest. Welsh v. London Assurance Corp., 151 Pa. 607, 
25 Atl. 142, 31 Am. St. Rep. 786; O’Brien v. Ins. Co., 95 Mo. App. 301, 68 S. W. 
976; Nixon v. Ins. Co., 69 Mo. App. 351; Clark v. Ins. Co., 61 Mo. App. 181; 
Franklin v. Ins. Co., 42 Mo. 456. 

[2] The question of total loss is properly in the case. Section 6229, R. S. 1919, 
provides : 

“In all suits brought upon policies of insurance against loss or damage by fire 
hereafter issued or renewed, the defendant shall not be permitted to deny that 
the property insured thereby was worth at the time of the issuing of the policy 
the full amount insured therein on said property; and in case of total loss of the 


property insured, the measure of damages shall be the amount for which the 
same was insured,” etc. 
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Under the decisions of our Courts of Appeal an insurance company may not 
be permitted to question the value of the property insured. Here the agent of 
defendant company knew the condition of the title, and, as decided in our former 
opinion in this case, defendant is held to have waived the question of title. 

We hold, therefore, that the policy covered the full value of the property 
under the statute and plaintiff’s equity therein to its full value. The testimony 
presented was ample to support the judgmerit of the trial court on this point. 
It is urged that, if plaintiff ever had any lien upon the property in question, there 
is no evidence that the same had not been discharged at the time of the trial. 

3,4] This contention is without merit, for the reason that the question of 
discharge of the lien is a matter of defense, and this point was not taken advantage 
of by defendant. It is insisted that the judgment in the case of Shanklin v. Ward 
did not settle the question of plaintiff's alleged lien as to the amount thereof for 
two reasons: (1) Because defendant was not a party to that action, and (2) be- 
cause that judgment was appealed from, and therefore was not res adjudicata. 

As above stated, the opinion of the Supreme Court in that case (291 Mo. 1, 236 
S. W. 64) fully determined this question as between the parties, and, so far as 
plaintiff’s interests are concerned, that question is res adjudicata. The fact that 
defendant was not a party to that suit could have no effect upon plaintiff’s declared 
interest in the property. 

[5] The only question remaining for our consideration is that of subrogation. 
It is insisted that the judgment is erroneous because the court failed to declare 
that defendant should be subrogated to the rights of plaintiff. It is admitted that 
defendant’s right of subrogation, if any, is pro tanto to the extent of its pay- 
ment, and, if plaintiff’s lien be greater than the amount of the insurance, that 
plaintiff’s part comes ahead of that of defendant. With this admission it is seen 
that this question already is determined in our holding that the amount of the 
judgment is not in excess of plaintiff’s rights. Moreover, it is shown by the record 
that the amount involved has not been paid. It is the general rule, applicable to 
actions based upon the ground of subrogation, that such right does not exist until 
the whole debt involved has been paid. Maryland Casualty Co. v. Railroad, 74 Ind. 
App. 272, 124 N. E. 774. 

In Mathews v. Switzler, 46 Mo. 301, 303, the court said: 

“The doctrine of subrogation or substitution has no application to the case. 
The creditor has not been paid, and, until he is either paid or secured, the surety 
has no right to be substituted in his place.” 

See, also, Amos v. Huse, 55 Mo. App. 422. 

For the reasons herein stated, and finding no reversible error of record, we 
hold the judgment should be affirmed, and it is so ordered. 

All concur. 


DICKENSON-GOODMAN LUMBER CO. v. HOME INS. CO. OF NEW 
YORK et art. (No. 14859.) 
(Supreme Court of Oklahoma. April 29, 1924.) 
225 Pacific Reporter, 929. 
(Syllabus by the Court) 

1. INSURANCE—LIMITATION IN STANDARD FIRE POLICY AS TO 
TIME FOR BRINGING SUIT HELD NOT CONTRACTUAL LIMITA- 
TION IN VIOLATION OF STATUTE. 

The limitation in a standard fire insurance policy providing “no suit or action 
on this policy, for the recovery of any claim, shall be sustainable in any court 
of law or equity until after full compliance * * * with all the foregoing require- 
ments, nor unless commenced within twelve months next after” the loss occurred, 
is not a contractual limitation in this state, but is a statutory limitation provided by 
section 6767, Comp. St. 1921. 

(For other cases, see Insurance, Dec. Dig. § 619.) 

2. INSURANCE—STANDARD MORTGAGE CLAUSE ATTACHED TO 
POLICY CONSTITUTES INDEPENDENT CONTRACT BETWEEN IN- 
SURER AND MORTGAGEE. 

A union or standard mortgage clause, attached to a policy of fire insurance, 
constitutes a new and independent insurance contract between the insurer and the 
mortgagee for the latter’s benefit, which contract is ingrafted upon the main policy, 
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and the rights of the mortgagee or trustee and the insurer must be determined by 

the provisions of the mortgage clause, construed with the policy. In such case the 

contract consists of the original policy as modified by the rider. 
(For other cases, see Insurance, Dec. Dig. § 150.) 

3. INSURANCE—MORTGAGEE’S INTEREST WAS PROPERTY WHICH 
eee BE INSURED ONLY BY STANDARD FORM MODIFIED BY 
Section 6767, Comp. St. 1921, prescribes a standard form of fire insurance policy 

to be used in this state, and section 6766 provides: “No fire insurance company 

shall issue fire insurance policies on property in this state other than those of the 
standard form herein set forth, except as follows: * * * Sixth. A company may 
write upon the margin or across the face of the policy, or write or 
print, in type not smaller than six point, upon separate slips or riders to be at- 
tached thereto, provisions adding to or modifying those contained in the standard 
form.” The interest of the mortgagee which was insured was property in this state, 
and under the foregoing statute the policy of insurance was required to be on the 
standard form prescribed by statute, modified by riders attached in accordance with 
subdivision 6, § 6766. 
(For other cases, see Insurance, Dec. Dig. § 115[5].) 


4. INSURANCE—LIMITATION FOR COMMENCEMENT OF ACTION IN 
CONTRACT BETWEEN INSURER AND MORTGAGEE HELD BIND- 
ING 


In this case the contract of insurance between the insurer and the mortgagee 
was the standard form of policy modified by the mortgagee clause rider, and as 
so modified contains the limitations for commencing an action, which is prescribed 
by statute, and this constitutes a statutory limitation, and is binding. 

(For other cases, see Insurance, Dec. Dig. § 619.) 


5. INSURANCE—EFFECT OF ATTACHING STANDARD MORTGAGE 
oan AS ADOPTING PROVISIONS OF STANDARD FIRE POLICY 
STATED. 

The Oklahoma standard policy provides: “If with the consent of this com- 
pany, an interest under this policy shall exist in favor of the mortgagee, or of any 
person or corporation having an interest in the subject of insurance other than 
the interest of the insured, as described herein, the conditions hereinbefore con- 
tained shall apply in the manner expressed in such provision and conditions of 
insurance relating to such interests as shall be written upon, attached or appended 
hereto.” Under this provision, when a standard mortgage clause was attached to 
the policy, it had the effect of adopting by reference all the provisions of the 
policy to the mortgagee, giving to it the same force, as though an entirely new 
contract had been written embodying all the provisions of the policy as modified 
by the rider. 

(For other cases, see Insurance, Dec. Dig. § 150.) 

6. INSURANCE—TWELVE MONTHS’ LIMITATION PROVISION IN 
STANDARD FIRE POLICY HELD PART OF INSURER’S CONTRACT 
WITH MORTGAGEE. 

The twelve months’ limitation provision of the policy is not inconsistent with 
the provision in the mortgage clause: “Provided also that upon failure of the 
insured to render proof of loss, such mortgagee shall, as if named in this policy as 
the insured, but within sixty days after notice of such failure, render proof of 
loss,” and both provisions should be construed together and enforced. 

(For other cases, see Insurance, Dec. Dig. § 150.) 

7. INSURANCE—PERIOD WITHIN WHICH SUIT IS TO BE BROUGHT 
ON FIRE POLICY RUNS FROM DATE OF FIRE 
The 12 months’s period within which suit shall be brought under the provisions 

of the standard policy begins to run from the date of the fire, and not from the 

date of filing satisfactory proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 622[3].) 

Appeal from District Court, Osage County ; Jesse L. Worten, Judge. 

Suit by the Dickson- Goodman Lumber Company, a corporation, against the 
Home Insurance Company of New York, a corporation, and another. Judgment for 

defendants, and plaintiff appeals. Affirmed. 


~ 
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_ Leahy, Macdonald, Holcombe, Lohman & Files, of Pawhuska, for plaintiff 
in error. 

Rittenhouse & Rittenhouse, of Oklahoma City, for defendants in error. 

Cocuran, J. Plaintiff in error, as plaintiff in the court below, brought suit 
against the Home Insurance Company of New York to recover on an insurance 
policy. The interest of the plaintiff was insured under a loss payable clause attached 
to a policy issued to the mortgagor, G. C. Hill. The property was destroyed by 
mre on June 21, 1921. Suit was filed on August 11, 1922. The defendant in its 
answer pleaded that the contract between the plaintiff and defendant provided 
“no suit or action on this policy for the recovery of any claim shall be sustainable 
in any court of law or equity until after full compliance by the assured with all 
the foregoing requirements, nor unless commenced within twelve months after 
the fire,” and alleged that the fire occurred on June 19, 1921, and no suit was filed 
until August 12, 1922, which was more than 12 months from the date of said fire, 
and that by reason thereof the alleged cause of action set forth in plaintiff’s 
petition is barred by the statute of limitations. Judgment was rendered for the 
defendant on the pleadings, from which the plaintiff has appealed. The plaintiff 
first contends that the limitation contained in the contract between the insurer 
and the mortgagee was a contractual limitation and not a statutory limitation. If 
the limitation is a statutory limitation, it is binding and valid, but if it is a 
contractual limitation, it is void because in violation of section 5070, C. S. 1921, 
which provides: 

“Every stipulation or condition in a contract, by which any party thereto is 
restricted from enforcing his rights under the contract by the usual legal proceedings 
in the ordinary tribunals, or which limits the time within which he may thus 
enforce his rights, is void.” 

The policy of insurance issued to Hill was on the Oklahoma standard form 
of fire insurance policy prescribed by section 6767, C. S. 1921, and the provision of 
such policy limiting the time within which an action might be commenced on 
such policy within 12 months next after the fire is a statutory limitation and not 
a contractual limitation. George et al. v. Conn. Fire Ins. Co., 84 Okl. 172, 200 
Pac. 544, 691, 201 Pac. 510, 23 A. L. R. 80; Niagara Fire Ins. Co. v. Nichols (Okl. 
Sup.) 220 Pac. 920. 

It is contended by the plaintiff that the mortgage clause attached to the policy 
constitutes a new and independent contract between the insurer and the mortgagee 
from the mortgagor’s policy of insurance, and that the rights of the respective 
parties to this suit are to be determined by this contract instead of the policy of 
insurance issued to the mortgagor. The correctness of this contention is conceded 
by the defendant, and the general rule is found stated in Joyce on Insurance, 2797, 
and Clements’ Fire Insurance, 208. 

The rider which is attached to the policy, and which is designated National 
Board Standard Mortgage Clause No. 127, does not alone constitute the contract 
between the insurance company and the mortgagee, but the contract consists of 
the original policy as modified by the rider, and in order to determine what the 
contract is the provisions of the mortgage clause must be construed in connection 
with the policy. Trust Co. of St. Louis v. Phoenix Fire Ins. Co., 201 Mo. App. 
223, 210 S. W. 98; Heilbrunn v. German Alliance Co., 202 N. Y. 610, 95 N. E. 
823; Reed v. Fire Ins. Co., 81 N. J. Law, 523, 80 Atl. 462, 35 L. R. A. (N. S.) 
343: American Bldg. & Loan Co. v. Farmers’ Ins. Co., 11 Wash. 619, 40 Pac. 125; 
Insurance Co. v. Coverdale, 48 Kan. 446, 29 Pac. 682. 

The policy of insurance in the instant case, which is the standard form pre- 
scribed by statute, limits the time within which a suit on the policy may be brought. 
The mortgage clause rider attached to the policy provides: 

“That upon failure of the insured to render proof of loss; such mortgagee shall, 
as if named in this policy, as the insured, but within sixty days after notice of such 
failure, render proof of loss, and shall be subject to the provisions of this policy 
as to the appraisal and the times of payment and of bringing suit.” ‘ 

[1] The plaintiff insists that this limitation of time within which to bring 
suit included in the contract of the mortgagee is not a statutory limitation, but 
a contractual limitation, and violates section 5070, C. S. 1921; that the statute 
prescribed the form of insurance policy to be issued on the property of the 
mortgagor but it does not prescribe the form of policy governing the interest of 
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the mortgagee in such property. We cannot agree with this contention. The 
Statute prescribes the standard form of policy to be used in all insurance policies, 
except in cases specifically mentioned, and the character of policy in controversy is 
not one of the exceptions. Section 6766, C. S. 1921, provides: 

“No fire insurance company shall issue fire insurance policies on property 
in this state other than those of the standard form herein set forth, except as follows: 

“* * * Sixth. A company may write upon the margin or across the face of 
the policy or write or print, in type not smaller than six point, upon separate slips 
or riders to be attached thereto, provisions adding to or modifying those contained 
in the standard form, * * * ” 

The interest of the mortgagee which was insured was property in this state, 
and under the foregoing statute the policy must have been on the standard form 
prescribed by statute, modified by riders attached in accordance with subdivision 6, 
§ 6766, supra. 

(2-5] In the instant case the contract of insurance between the insurer and the 
mortgagee was on the standard form of policy modified by the rider, and as so 
modified contains the limitation for commencing the action prescribed by the 
statute, and such limitation is as much a statutory limitation against the mortgagee 
as against the mortgagor. The Oklahoma standard form prescribes: 

“If with the consent of this company, an interest under this policy shall exist 
in favor of a mortgagee, or of any person or corporation having an interest in 
the subject of insurance other than the interest of the insured as described herein, 
the conditions hereinbefore contained shall apply in the manner expressed in such 
provisions and conditions of insurance relating to such interests as shall be 
written upon, attached, or appended hereto.” 

This provision of the policy had the effect of authorizing the adoption by 
reference of all the provisions of the policy to the mortgagee, giving to it the 
same force as though an entirely new contract had been written embodying all 
the provisions of the policy as modified by the rider. Burns v. Alliance Co-Opera- 
tive Ins. Co., 103 Kan. 803, 176 Pac. 985; Smith v. Germania Fire Ins. Co. et al. 
102 Or. 569, 202 Pac. 1088, 19 A. L. R. 1444. 

If an entirely new contract had been written, it must have followed section 
6767, supra, modified by riders authorized by subdivision 6 of section 6766, supra, 
and, if it had contained this 12 months’ limitation, it would certainly have pre- 
cluded suit after twelve months. Since the standard form prescribed by statute 
authorized a contract, made as this one, is to be considered as though the entire 
terms of the standard form were written out and the riders attached, we conclude that 
the limitation was a statutory limitation and binding. 

[6] It is next contended that the 12 months’ limitation provision of the 
contract is not a part of the mortgagee’s contract, because inconsistent with that 
portion of the mortgagee clause which provides that the mortgagee shall have 60 
days after notice of failure of proof of loss within which to make proof of loss. 
The contention is that if the mortgagee shall fail to have notice thereof within 12 
months after the fire, and the contract should be construed as preventing the 
mortgagee’s suit after such time, this clause could be rendered nugatory. The 
plaintiff relies on Dwelling House Ins. Co. v. Kansas Loan and Trust Co., 5 Kan. 
App. 137, 48 Pac. 891; German Ins. Co. v. Sweet, 10 Kan. App. 575, 62 Pac. 1119. 
Those cases are authority for the proposition that clauses of the policy are not 
effective, if inconsistent with the mortgagee clause rider. 

The clause referred to in the rider is no more inconsistent with the 12 months’ 
limitation clause of the policy than the provision for making proof of loss contained 
in the policy is inconsistent with the 12 months’ provision of such policy. It has 
been held by this court that the failure to give proof of notice within the time 
provided by the standard policy does not render the policy void, but that the 
proof must be made 60 days before the suit is brought. Niagara Fire Ins. Co. v. 
Nichols (Okl. Sup.) 220 Pac. 920. Should the proof not be made until more 
than 10 months had expired, the plaintiff would not be permitted -to recover, 
because the 60 days’ proof of loss could not be given within the 12 months’ period 
from the date of fire. It has been held that both provisions of the policy are 
binding and not inconsistent. Niagara Fire Ins. Co. v. Nichols, supra. 

In the instant case the provisions are not inconsistent, and should both be 
given effect, and the rights given to the moragagee under the rider clause must 
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be exercised within the limitation period of 1 year, and that the action may be 
commenced within that period. 

[7] It is next contended that the cause of action on this policy does not 
mature until satisfactory proof of loss has been filed, and that the plaintiff has 
12 months from the filing of satisfactory proof within which to bring the action. 
This contention has been decided adversely to the contention of the plaintiff in 
Niagara Fire Ins. Co. v. Nichols, supra; Wever v. Pioneer Ins. Co., 49 Okl. 546, 
153 Pac. 1146; Wever v. Comm. Union Assur. Co., 49 Okl. 558, 153 Pac. 1150. 

The 12 months’ period of filing suit runs from the date of fire, and not from 
the date of filing satisfactory proof of loss. 

The judgment of the trial court is affirmed. 

Johnson, C. J., and Harrison, Nicholson, and Warren, JJ., concur. 
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LEWIS er ux. v. H. J. SCHWINN & CO,, Inc., Er. ar. (No. 18470.) 
(Supreme Court of Washington. May 28, 1924.) 
226 Pacific Reporter, 129. 

1. INSURANCE—EVIDENCE HELD INSUFFICIENT TO ESTABLISH CON- 
nee TO ISSUE MARINE INSURANCE COVERING HOUSEHOLD 
Evidence held insufficient to establish contract to issue marine insurance cover- 

ing household goods. 

(For other cases, see Insurance, Dec. Dig. § 128[2].) 

3. INSURANCE—AGENCY COMPANY HELD NOT LIABLE FOR BREACH 
Le WHERE EVIDENCE FAILED TO ESTABLISH CON- 
In action against agency company and insurance company, founded on claim 

that agency company had promised on behalf of its principal and codefendant 

that principal would issue marine insurance covering plaintiff’s goods, where 
the evidence did not establish any such insurance contract, held, defendant agency 
company was not liable. 

(For other cases, see Insurance, Dec. Dig. § 128[2].) 

Department 2 

Appeal from Superior Court, Pierce County; Clifford, Judge. 

Action by S. T. Lewis and wife against H. J. Schwinn & Co., Inc., and the 
7Etna Insurance Company. From judgment of dismissal, the plaintiffs appeal. 
Affirmed. 

Revelle, Revelle & Kells, of Seattle, for appellants. 

Burkey, O’Brien & Burkey, of Tacoma, and Ogden & Clarke, of Seattle, for 
respondents. 

FuLLerTon, J. The appellants Lewis brought this action against the respon- 
dents H. J. Schwinn & Company, Inc., and the Aftna Insurance Company, to re- 
cover for a breach of a purported contract to insure certain described personal 
property against the perils of the sea while in transport from Seattle, in the 
State of Washington, to Prince Rupert, in the province of British Columbia. After 
issue joined, the cause was tried before a jury, who returned a verdict for the 
appellants. The respondents thereupon severally moved for judgment notwith- 
standing the verdict. These motions the trial court granted, entering a judgment of 
dismissal. The appeal is from the judgment so entered. 

The facts which the jury were warranted in finding, although on all of the 
material questions the evidence was in sharp conflict, were in substance these: 
The respondent H. J. Schwinn & Co., Inc., conducts a local insurance agency at the 
City of Tacoma. The appellants were residents of that city, and for a long time 
kept their household goods insured against loss by fire in different insurance 
companies through policies procured by the agency company. In September, 1920, 
the appellants contemplated moving from Tacoma to Prince Rupert. Preparatory 
thereto, they had caused their household goods to be sent to a local concern at 
Tacoma for crating. Mrs. Lewis then went to the office of the agency company 
for the puropse of having the insurance then upon them transferred so as to 
cover any loss by fire while being held by the concern crating the goods and while 
being transported to Prince Rupert. The representative of the company she met at 
the office informed her, after she had made known the purpose of her visit, that 
the member of the office force, a Miss Smith, who had charge of that particular 
branch of the business, was then out, but that the matter would be attended to 
upon her return. In the conversation with the representative Mrs. Lewis inci- 
dentally mentioned that she was going to Seattle on the next day to obtain insur- 
ance against loss by shipwreck while the goods were in transit. The representa- 
tive then told her that it was wholly unnecessary for her to go to Seattle to get 
such insurance, as their office could write it for her; telling her at the same time 
that he would have Miss Smith call her by telephone on her return, when the 
matter could be arranged. Mrs. Lewis was called on the next day and answered the 
call on the day following. On reaching the office she met Miss Smith, and the 
necessary transfers of the fire policies were made out. She then took up with 
her the matter of the marine insurance, when after some discussion, an agreement 
was reached by which the agency company promised to procure for the appellants 
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a marine policy covering the goods against loss by the perils of the sea, in the 
sum of $2,000. The goods were shipped on a vessel that sailed on the 29th of 
the month. On that day, or early in the morning of the 30th, the vessel was 
wrecked, the goods lost, and the appellants suffered a damage thereby in excess of 
$2,000. Some time during the day of the 30th, Mrs. Lewis again called at the 
office of the agency company, and meeting Miss Smith asked for the marine policy 
Her testimony is that Miss Smith expressed surprise at the request, and said to her 
that she did not understand that a marine policy was wanted, but that if the vessel 
had not then sailed she though she could procure such a policy in the A<tna In- 
surance Company through an agency at Seattle. Mrs. Lewis then knew that the 
vessel carrying the goods had then sailed, and “had a suspicion * * * and had 
heard that the boat might be on the rocks,” but “did not know positively that the 
boat was stranded.” She did not, however, make known to Miss Smith the fact 
that the vessel had sailed, nor did she communicate to Miss Smith her suspicions. 
Miss Smith immediately took up the matter with a Seattle agency by telephone, 
and then learned for the first time that the vessel carrying the goods had been 
wrecked, and, of course, the effort to insure failed. Mrs. Lewis herself testifies that 
in neither of the conversations had prior to the 30th of the month was any insur- 
ance company mentioned with whom the insurance she sought would be placed, 
and that she left the matter of the selection of the company entirely “to the judg- 
ment” of the agency. Nor is there elsewhere in the record any evidence making 
the matter more definite; the testimony of the employees of the agency with whom 
she dealt being to the effect that no mention of marine insurance was made to 
either of them prior to her visit on the 30th of the month. 

[1,2] Noticing first the assignment that the court erred in granting judgment 
notwithstanding the verdict in favor of the respondent insurance company, it would 
seem that the correctness of the court’s ruling could hardly admit of question. Since 
the appellants are suing the respondent as for a breach of contract to insure their 
goods, the first primal requisite was to establish the contract. They were obligated 
to show that the respondent, either directly or through its duly authorized agents, 
entered into a contract with them to insure their goods. To our minds, the evidence 
falls far short of establishing such a contract. Even Mrs. Lewis, in whose evi- 
dence the contract must be found, does not pretend to say that the agency com- 
pany promised on behalf of the insurance company to insure the goods. The 
utmost effect of her testimony is that the agency company promised to procure 
insurance on the goods for the appellants. But clearly this was an independent 
promise, in which the agency company bound itself as a principal. It neither 
promised nor purported to promise on behalf of the insurance company, and there 
is no more room for saying that it promised upon the part of that company 
than there is for saying that it promised on behalf of some other insurance com- 
pany. This would follow even were it conceded, as the appellants seem to contend, 
that the agency company had authority to write marine insurance for the insur- 
ance company. But we find no evidence that it had such authority. It was shown 
that it was authorized to receive “proposals” for marine insurance; but it was 
required either so submit the proposals to the insurance company direct or to its 
agent having an office in Seattle, where the proposal was subject to acceptance or 
rejection. In examining the record on this question, we did not overlook the state 
of the pleadings. In their complaint the appellants alleged that the agency com- 
pany was duly authorized to write marine insurance for the insurance company, 
and this allegation is admitted in the answer to the complaint made by the agency 
company. But the parties appeared by different counsel, and answered separately, 
and in the answer of the insurance company the allegation is denied. The admission 
of its codefendant is not evidence against the insurance company. As to it the 
evidence was secondary, and to consider it otherwise would be to say that an 
agency can be established by the declarations of the purported agent. The 
appellants were, of course, permitted to show the fact by competent evidence, that 
is to say, by the testimony of the purported agent or by any other direct evidence ; 
but in their endeavor to do this they established the fact that no such agency 
existed. We cannot therefore conclude that the court erred in sustaining the 
motion as to the respondent insurance company. 

[3] The question whether the judgment was without error as to the agency 
company, we think, must also be answered in the affirmative. It must be remem- 
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bered that the action is not founded on the claim that the agency company made 
an independent promise to procure marine insurance for the appellants on the 
goods. On the contrary, the action is founded on the claim that the company, as the 
duly authorized agent of an insurance company, promised on behalf of its principal 
that the principal would issue marine insurance on the goods. Conceding, therefore, 
that the agent is jointly liable with its principal for a breach of such a contract 
and can be joined with its principal in an action for the breach, it is at once 
apparent that to establish its liability the contract itself must be established. Since, 
as we have shown, the evidence does not establish such a contract, it must follow 
that there can be no recovery against the agent. 

It may be that had the action been founded on an independent promise of this 
respondent to procure marine insurance for the appellants, the evidence would 
have justified submitting to the jury the question of its liability. But since the 
action was not based on this ground, and since it was not the ground on which 
the question of liability was submitted to the jury, the verdict of the jury cannot 
furnish a ground on which a separate judgment can be entered against it. 

The judgment appealed from is affirmed. 

Main, C. J., and Bridges, and Mitchell, JJ., concur. 
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CHRIST v. PACIFIC MUT. LIFE INS. CO. (No. 15631.) 
(Supreme Court of Illinois. April 14, 1924. Rehearing Denied June 16, 1924.) 
144 Northeastern Reporter, 161. 

1. INSURANCE—POLICIES CONSTRUED IN FAVOR OF INSURED. 
Doubt as to the meaning of ambiguous language in an insurance policy must 

be resolved against the insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE—DEATH FROM TYPHOID FROM UNINTENTIONALLY 
DRINKING POLLUTED WATER HELD CAUSED BY “EXTERNAL, 
VIOLENT, AND ACCIDENTAL MEANS.” 

Where a railroad employee drank water from pipes intended to carry drinking 
water, but which in fact contained polluted water due to a defective gate valve in- 
tended to keep the polluted water separate from the drinking water, with the result 
that he became ill with typhoid and died, held, that death was caused by “external 
violent, and accidental means” within an insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Duncan and Thompson, JJ., dissenting. 

Error to Appellate Court, Third District, on Appeal from Circuit Court, Mc- 
Lean County; Edward Barry, Judge. 

Action by Anna Christ against the Pacific Mutual Life Insurance Company. 
From a judgment of the appellate court affirming a judgment for plaintiff, the de- 
fendant brings certiorari. Affirmed. 

Livingston & Whitmore, of Bloomington, and Wilson, MclIlvaine, Hale & 
Templeton, of Chicago (Sigmund Livingston and J. F. Dammann, Jr., both of 
Chicago, of counsel), for plaintiff in error. 

Richard M. O’Connell, of Bloomington, for defendant in error. 

Dunn, J. A writ of certiorari was awarded the Pacific Mutual Life Insur- 
ance Company to bring before us for review the record of the Appellate Court 
for the Third District by which a judgment recovered in the circuit court of Mc- 
Lean County by Anna Christ against the petitioner for $1,130 was affirmed. The 
action in the circuit court was assumpsit upon a policy of insurance called a rail- 
way special accident and health policy. The policy stated in its commencement 
that it “provides indemnity for loss of life, limb, sight, or time by external violent 
and accidental means, and for loss of time by sickness, to the extent herein pro- 
vided,” and insures William H. Christ, as a boiler maker’s handy man, in the 
principal sum of $60 per month accident monthly indemnity against the effects of 
bodily injuries sustained during the term of the policy and caused solely by 
external, violent, and accidental means (excluding suicide, sane or insane, or any 
attempt thereat, sane or insane), and in the sum of $60 per month sickness monthly 
indemnity against the effects of sickness. The declaration in a single count con- 
taining a copy of the policy averred that the death of the insured, Christ, who was 
a son of the plaintiff, the beneficiary in a policy, occurred February 17, 1920, and 
was produced solely through external, violent, and accidental means, to wit, by 
accidentally drinking polluted water on February 3, 1920, believing such water 
to be pure and fit for drinking purposes. 

The plea was the general issue, and the evidence was all contained in a stipula- 
tion of facts showing that the insured was employed in the railroad shops of 
the Chicago & Alton Railroad Company, as a boiler maker’s helper on February 
3, 1920; that at that time, and for a year previous, there had been two systems 
of water pipes in the shops, one used for conveying water for drinking purposes 
for all employees in the shops, and the other conveying water for other purposes, 
such as filling engine tanks, but not for drinking purposes. The two systems of 
pipes were entirely separate and independent except for one connection, 4t which 
there was a gate valve, which kept the water in either system from flowing into 
the other. The water for both systems was supplied by the City of Bloomington 
from its regular water mains. During January and February, 1920, there was a 
shortage of water, by reason of which the amount of water supplied by the city to 
the railroad shops was curtailed, and on this account the railroad company during 
the month of January began pumping water from a small stream, known as Sugar 
creek, near the shops, and forcing such water into the system of pipes used to 
convey water for other than drinking purposes. Sewage from the cities of 
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Bloomington and Normal emptied into Sugar creek a short distance above the 
point where the pumping was conducted, and on that account the water pumped was 

polluted by sewage and other putrid and decaying matter. Shortly before Febru- 

ary 3, the valve at the connection of the two systems of water pipes became de- 

fective, by reason of which the polluted water in the system used to convey 

water for other than drinking’ purposes flowed into the system of pipes conveying 

water for drinking purposes, and polluted the water in those pipes. This condition 

existed on February 3, and for a week before that date. About a week before 

February 3, the insured, while going about his usual duties, being uninformed of 

the polluted condition of the drinking water, several times drank water from 

the faucet of the system of pipes used to convey water for drinking purposes, 

believing each time that the water was pure and harmless and fit for drinking 
purposes, though it was, in fact, polluted. As a result of drinking such polluted 
water he became ill with typhoid fever, which had its cause in drinking the polluted 
water, and he continued sick with typhoid fever until February 17, when he died 
as the result of that disease. The insured complied with all the conditions of 
the policy. It was further stipulated that typhoid fever is an idiopathic disease, 
the result of a toxin created by germs taken by food or drink or contact with sub- 
stances having germs, and the toxin is formed in the intestines. Subject to its 
materiality, it was further stipulated that the germs may be present in a person 
and not create a toxin and may be harmless, while in another person the same 
germs create the toxin and result in fever; that typhoid fever may be prevented by 
inoculation of antitoxin; that it may be, and frequently is, carried by persons to 
others, such persons being known as typhoid carriers; that typhoid fever is 
usually not a fatal sickness, and that the percentage of fatalities is about 8 per 
cent. It was stipulated that the controversy to be decided in this case is whether 
or not, under the foregoing stipulated facts, the defendant is liable under that part 
of the policy providing for death caused solely by external, violent, and accidental 
Means, or under that part of the policy which provides for payment in case of 
sickness or disease, and if so the amount of the liability. The cause was sub- 
mitted to the court without a jury, the issues were found for the plaintiff, and 
judgment was rendered in her favor. 

The only question presented by the record is whether the evidence tends to 
prove the allegation of the declaration that the deceased’s death was produced solely 
through external, violent, and accidental means. 

Typhoid fever is a disease, and, as stipulated, it is idiopathic—this is, a 
primary disease, not preceded and occasioned by any other disease. It is due to 
a specific germ, which is ordinarily taken into the system with food or drink. A 
death by typhoid fever cannot be regarded as accidental unless it appears that the 
disease itself was occasioned by accidental means. The means by which disease 
is acquired being the entrance of the typhoid bacilli into the system, if the means of 
such entrance are accidental the resulting typhoid fever and its fatal effect may 
also be said to be accidental. 

We have had occasion in a number of cases to define the term “accident” as used 
in accident insurance policies. In Hutton v. States Accident Ins. Co., 267 Ill. 267, 
108 N. E. 296, L. R. A. 1915E, 127, Ann. Cas. 1916 C, 527, we said that an effect 
which is the natural and probable consequence of an act or course of action cannot 
be said to be produced by accidental means. After citing several cases the rule 
announced in Prudential Casualty Co. v. Curry, 10 Ala. App. 642, 65 South, 852, 
was approved, that— 

“An accident may be said to be an unforeseen or unexpected event of which 
the party’s own misconduct is not the natural and proximate cause, and hence the 
result ordinarily and naturally flowing from the conduct of the party insured cannot 
be said to be accidental, even when he may not have foreseen the consequences. 
* * * The happening of an event, to be properly termed an accident, * * * must 
not only be unforeseen, but without the design and aid of the person.” 

In United States Mutual Accident Ass’n v. Barry, 131 U. S. 100, 9 Sup. Ct. 
755, 33 L. Ed. 60, the complaint charged that the insured jumped from a platform 
four or five feet high to the ground, and in alighting unexpectedly received an 
accidental jar and sudden wrenching of his body which caused a stricture of the 
duodenum, from the effects of which he died a few days later. It was urged that 
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there was no evidence to support the verdict because no accident was shown. The 
court did not concur in that view, but said: 

“The two companions of the deceased jumped from the same platform, at the 
same time and place, and alighted safely. It must be presumed not only that the 
deceased intended to alight safely, but thought that he would. The jury were, on 
all the evidence, at liberty to say that it was an accident that he did not. The 
court properly instructed them that the jumping off the platform was the means 
by which the injury, if any was sustained, was caused; that the question was 
whether there was anything accidental, unforeseen, involuntary, unexpected, in 
the act of jumping, from the time the deceased left the platform until he alighted 
on the ground; that the term ‘accidental’ was used in the policy in its ordinary, 
popular sense, as meaning ‘happening by chance; unexpectedly taking place; not 
according to the usual course of things; or not as expected’; that, if a result is 
such as follows from ordinary means, voluntarily employed, in a not unusual or 
unexpected way, it cannot be called a result effected by accidental means; but that 
if, in the act which precedes the injury, something unforeseen, unexpected, unusual 
occurs which produces the injury, then the injury has resulted through accidental 
means.” 

The Barry Case is a leading case, which is unusually cited in cases on accident 
policies involving the question of what constitutes an accident. The language 
quoted was approved in Higgins v. Midland Casualty Co., 281 Ill. 431, 118 N. E. 11, 
which quoted from Bryant v. Continental Casualty Co., 107 Tex. 582, 182 S. W. 
673, L. R. A. 1916E, 945, Ann. Cas. 1918A, 517, as follows: 

“The proper and true test, in all instances of voluntary action, is that defined 
in the Barry Case. If in the act which precedes the injury, though an intentional 
act, something unforeseen, unexpected and unusual occurs which produces the in- 
jury, it is accidentally caused.” 

In the Higgins Case it was held that sunstroke was a bodily injury sustained 
solely through accidental means within the meaning of the policy. It was held 
to be an accident under the Workmen’s Compensation Act in City of Joliet v. 
Industrial Com., 291 Ill. 555, 126 N. E. 618 Anthrax, though a disease, is an 
accident under the Workmen’s Compensation Act if accidentally contracted in the 
course of the employment. Chicago Rawhide Manf. Co. v. Industrial Com., 291 II1. 
616, 126 N. E. 616; McCauley v. Imperial Woolen Co., 261 Pa. 312, 104 Atl. 617; 
Turvey v. Brinton, A. C. (1905) 230. So is arsenical poisoning. Matthiessen & 
Hegeler Zinc Co. v. Industrial Board, 284 Ill. 378, 120 N. E. 249. In Bacon v. 
United States Mutual Accident Ass’n, 123 N. Y. 307, 25 N. E. 399, 9 L. R. A. 617, 
20 Am. St. Rep. 748, however, death resulting from anthrax caused by contact 
with putrid animal matter containing anthrax bacilli was held not to be accidental 
within the meaning of a policy insuring against death from external, violent, and 
accidental means. The taking of poison (Healey v. Mutual Accident Ass’n, 133 IIl. 556, 
25 N. E. 52,9 L. R. A. 371, 23 Am. St. Rep. 637; Travelers’ Ins. Co. v. Dunlap, 
160 Ill. 642, 43 N. E. 765, 52 Am. St. Rep. 355; Metropolitan Accident Ass’n v. 
Froiland, 161 Ill. 30, 43 N. E. 766, 52 Am. St. Rep. 359); the inhaling of gas 
(Travelers’ Ins. Co. v. Ayers, 217 Ill. 390, 75 N. E. 506.2 L. R. A. [N. S.] 168; 
Paul vy. Travelers’ Ins. Co., 112 N. Y. 472, 20 N E. 347, 3 L. R. A. 443, 8 Am. 
St. Rep. 758); suffocation by drowning (Mallory v. Travelers’ Ins. Co., 47 N. Y. 
52, 20 Am. Rep. 410; Clark v. Iowa State Traveling Men’s Ass’n, 156 Iowa, 201, 
135 N. W. 1114, 42 L. R. A. [N. S.] 631); the eating of tainted food (Johnson v. 
Fidelity & Casualty Co., 184 Mich. 406, 151 N. W. 593, L. R. A. 1916A, 310; or 
of poisonous mushrooms (United States Casualty Co. v. Griffis, 186 Ind. 126, 114 
N. E. 83, L. R. A. 1917F, 481); the opening of a pimple (Lewis v. Ocean Acci- 
dent Corp., 224 N. Y. 18, 120 N. E. 56, 7 A. L. R. 1129); fright caused by the 
insured’s horse running away while the insured was riding in a covered carriage 
and coming near colliding with other teams though no collision occurred (Mc- 
Glinchey v. Fidelity & Casualty Co., 80 Me. 251, 14 Atl. 13, 6 Am. St. Rep. 190)— 
under ordinary circumstances are all accidental means by which bodily injuries 
are produced through which death sometimes results. 

{1,2] The cases cited are examples of the manner in which such events are 
viewed by the courts, not universally, but so generally as to indicate the strong 
trend of adjudication toward holding death so caused to be within the terms of 
a policy insuring against death caused by external, violent and accidental means.” 
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The liability of insurers against accidental injury for each of the injuries mentioned 
has been vigorously denied, but is now generally recognized. The courts have fol- 
lowed the rule of interpretation which resolves doubts as to the meaning of ambigu- 
ous language in an insurance policy against the insurer and requires a liberal con- 
struction in favor of the beneficiary. It has been claimed, and has sometimes been 
held, that, where the insured person has done the precise act which he intended to 
do, and his act has produced a consequence which he did not foresee, there is no 
liability; that it is not enough that the injury was accidental, but that the cause 
of the injury must also be accidental. Such a case was Smith v. Travelers’ Ins. Co., 
219 Mass. 147, 106 N. E. 607, L. R. A. 1915B, 872. The insured died from menin- 
gitis, caused by ‘streptococcus germs carried into the brain from the middle ear 
through a-hole in the mastoid bone. They were carried into the ear from the 
outer nose through the Eustachian tube by a nasal douche which the deceased 
had been in the habit of using for catarrh, and which on this occasion he had 
“snuffed” more violently than usual. The douche was harmless, but the harm was 
done by the fact that the deceased drew it too violently into his nostril, by reason 
whereof it reached the Eustachian tube and was carried into the middle ear and 
thence into the brain. That there should be a hole in the mastoid bone through 
which germs could pass from the ear into the brain is very rare, occurring in only 
about one out of 1,000 skulls. The court said that— 

“The deceased did exactly what he intended to do. This particular act of 
inhalation, though harder or more violent than usual, was not, so far as appears, 
harder or more violent than he intended it to be. There was no shock or sur- 
prise during the inhalation which made him draw a deeper breath than he intended 
to draw, nothing strange or unusual about the circumstances. The external act 
was exactly what he designed it to be, though it produced some internal consequences 
which he had not foreseen. Accordingly there was no bodily injury effected through 
a means which was both external and accidental. But it is only for a death 
resulting from injury effected through such means that the defendant is made respon- 
sible by the policy. It is not sufficient that the death or the illness that caused the 
death may have been an accidental result of the external cause, but that cause 
itself must have been, not only external and violent, but also accidental.” 

In that case, however, it is expressly conceded that the decision is not incon- 
sistent with our decision in Healey v. Mutual Accident Ass’n, supra, where 
the insured intentionally drank the substance, but did not know that what he 
drank was a poison; or the case in which the insured ate oysters, exactly as 
he intended, but did not know they were unsound (Maryland Casualty Co. v. 
Hudgins, 97 Tex. 124, 76 S. W. 745, 64 L. R. A. 349, 104 Am. St. Rep. 857, 
1 Ann. Cas. 252), or inhaled gas unintentionally (Paul v. Travelers Ins. Co., 
supra). The decision is, however, inconsistent with the Barry Case, supra, 
where the insured did exactly what he intended to do in jumping from the plat- 
form, but in doing so something unforeseen, unexpected and unusual occurred 
which produced the injury. In this case the deceased did exactly what he intended 
to do in drinking from the faucet, but he intended to drink the water furnished by 
the city and not the sewage-polluted water of Sugar Creek. It was the defect in 
the valve which was the accidental cause of his drinking the polluted water and 
ae _ his stomach the bacilli which resulted in the typhoid fever and eventually 
in death. 

In Grosvenor v. Fidelity & Casualty Co., 102 Neb. 629, 168 N. W. 596, where 
the policy insured against death by accidental means and the insured died from 
drinking carbolic acid, the judgment was reversed for another reason, but it was 
held that there might be a recovery though death was due to the insured’s volun- 
tary act in drinking the acid. It was the view of the court that the unexpected 
event must be regarded as accidental even though the accident would not have 
happened but for the voluntary act of the insured. 

Typhoid fever is always a disease, but it does not follow, as is argued for 
the plaintiff in error, that the manner in which the disease is contracted is imma- 
terial, or, as is assumed in the argument, that there was no bodily injury. Disease 
causes bodily injury when it prevents the organs of the body from performing 
their functions and finally produces death. An accident causing a disease which 
produces these results is the proximate cause of these results. Death from blood 
poisoning following an accident is the direct or proximate result of the accident. 
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Central Accident Ins. Co. v. Rembe, 220 Ill. 151, 77 N. E. 123,5 L. R. A. (N. S.) 
933, 110 Am. St. Rep. 235, 5 Ann. Cas. 155; Cary v. Preferred Accident Ins. Co., 
127 Wis. 67, 106 N. W. 1055, 5 L. R. A. (N. S.) 926, 115 Am. St. Rep. 997, 
7 Ann. Cas. 484; Western Commercial Travelers Ass’n v. Smith, 85 Fed. 401, 
29 C. C. A. 223, 40 L. R. A. 653. Hypdrophobia is a disease, but its common 
cause is the bite of an animal, which is an accident. 

In Lewis v. Ocean Accident Corp., supra, the insured punctured an ordinary 
pimple on his lip with a pin, the lip became infected, and his death followed in a 
few days from inflammation of the brain, caused by the infection. The court said 
the puncture of itself was harmless; that the infection unexpectedly caused “was 
something unforeseen, unexpected, extraordinary and unlooked-for mishap, and so 
an accident.” Two other cases grew out of this same occurrence (Interstate Busi- 
ness Men’s Accident Ass’n v. Lewis, 257 Fed. 241, 168 C. C. A. 325; Iowa State 
Traveling Men’s Ass’n v. Lewis, 257 Fed. 552, 168 C. C. A. 536), in which judg- 
ments recovered upon accident policies were affirmed. 

In Etna Life Ins. Co. v. Portland Gas Co., 229 Fed. 552, 144 C. C. A. 12, 
L. R. A. 1916D, 1027, a suit was brought upon an employer’s liability policy by 
which the insurance company agreed to indemnify the insured against damages 
on account of bodily injuries or death accidentally suffered by its employees. Cer- 
tain employees of the assured in the course of their work contracted typhoid fever 
from the water furnished to them by the employer. on account of which the 
employer was compelled to pay damages to such employees. Action was brought 
to recover the amount of the damages which the employer was compelled to pay, 
and the only question presented for review was whether the harm done the work- 
men constituted a bodily injury accidentally received or suffered by them within 
the meaning of the policy. The argument was made, as in Smith v. Travelers Ins. 
Co., supra, that there was no accident, but that in drinking the water the work- 
men were only satisfying an actual want, but it was held that there an accident 
which occurred by reason of the unexpected fact that the water contained typhoid 
germs, the court holding that there was no substantial distinction between the 
case before it and the case which would have been presented if the water the em- 
ployees had drunk had contained virulent poisons. The court cited and relied upon 
the case of Hood & Sons v. Maryland Casualty Co., 206 Mass. 223, 92 N. E. 329, 
30 L. R. A. (N. S.) 1192, 138 Am. St. Rep. 379, which was also a suit upon an 
employer’s liability policy. The action was to recover damages which the employer 
had been compelled to pay to a hostler employed in its stables who had the care of 
horses which were afterward found to have been suffering from glanders and were 
killed. Barry, the employee, was directed to assist in cleaning up the stalls, but no 
notice was given to him that the horses had suffered from glanders. He was sub- 
sequently attacked by the disease, and brought an action against the employer for 
negligently putting him to work on the horses and exposing him to the disease. He 
recovered a judgment, and the employer brought suit against the insurance company 
and recovered the amount which it was compelled to pay. It was held that the 
disease from which the employee suffered was due to an accident, and that he 
sustained bodily injuries accidentally suffered. It was said: 

“The intention is, as has been said, to afford full protection and indemnity to 
the assured. Any accident that causes bodily injury in any way is included. Bodily 
injury is more commonly associated perhaps with physical force of some sort, but 
in the absence of anything in the policy limiting it to that we do not see how or why 
it can or should be so restricted. A liability growing out of an accident which 
results in infecting the workman with a loathsome and dangerous disease and thereby 
causes him great and perhaps lasting * * * injury, would seem to be as much within 
the spirit and intent of the contract as if the injury had been caused by a blow 
or some other equally obvious manifestation of force.” 

In Vennen v. New Dells Lumber Co., 161 Wis. 370, 154 N. W. 640, L. R. A. 
1916A, 273, Ann. Cas. 1918B, 293, water for the boilers was carried in a different set 
of pipes from those in which water for drinking by the employees was carried, but 
the water from the two sets of pipes became mixed, and the deceased by reason 
thereof drank the polluted water, which caused him to have typhoid fever and die. 
In an action under the Wisconsin Compensation act, which provided for compensa- 
tion where the injury was proximately caused by accident, it was held that the 
employee had sustained an accidental injury. It was an accident that the insured 
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drank water containing typhoid bacilli as much as if he had drunk from a glass 
containing carbolic acid supposing it was clear water. The agency causing the 
accident—the bacilli—was external. 

In Paul v. Travelers’ Ins. Co., supra (a case in which death was caused by in- 
haling gas), the New York Court of Appeals held that the gas in the atmosphere, 
as an external cause, was a violent agency in the sense that it worked on the intestate 
so as to cause his death, and the fact that death was the result of accident, or 
is unnatural, imports an external and violent agency as the cause. In Healy v. 
Mutual Accident Ass’n, supra, we approved this proposition, and further held that, 
where the death arose from accidentally taking and drinking poison, the injury 
resulting in death may be regarded as received through violent means; that poison 
taken into the stomach, producing death, may be treated as an external, violent 
means. The same principle applies to typhoid bacilli accidentally taken into the 
stomach. Violence causing a bodily injury is not necessarily limited to physical 
‘force, but the accidental introduction into the body of a foreign substance which 
causes death or extreme bodily injury and suffering is violent within the meaning 
of the policy, as much as if the violence had been a blow. 

The judgment of the Appellate Court will be affirmed. 

Judgment affirmed. 

Duncan and Thompson, JJ., dissenting. 

Mr. Justic® Heard took no part. 


RILEY v. AMERICAN NAT. INS. CO. (No. 15400.) 
(Court of Appeals of Georgia, Division No. 1. May 14, 1924.) 
123 Southeastern Reporter, 33. 
(Syllabus by the Court.) 
INSURANCE—HEALTH AND ACCIDENT POLICY HELD NOT TO COVER 

FIBROID TUMOR. 

This was a suit upon a health and accident insurance policy. Upon the trial 
it was agreed in open court by both parties that the only question in issue and 
to be determined by the court and jury was whether or not a fibroid tumor was a 
disease or disability covered by the policy. The policy of insurance provided that 
it did not cover any loss resulting from any disease “not common to both sexes”; 
and the undisputed evidence was that men cannot have fibroid tumors—that only 
women can be so affilicted. It follows that the court properly directed a verdict 
in favor of the defendant. The case of Shuler v. American Benefit Association, 
132 Mo. App. 123, 111 S. E. 618, cited by counsel for the plaintiff in error, is 
distinguished by its particular facts from this case. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

Error from Superior Court, Chatham County; P. W. Meldrim, Judge. 

Action by Georgia Riley against the American National Insurance Company. 
Judgment for defendant, and plaintiff brings error. Affirmed. 

Gilbert E. Johnson and C. E. Alexander, both of Savannah, for plaintiff in error. 

Frederick A. Tuten, of Savannah, for defendant in error. 

Broyles, C. J. Judgment affirmed. 

Luke and Bloodworth, JJ., concur. 


ELLEFSON v. HAWKEYE COMMERCIAL MEN’S ASS’N. (No. 35847.) 
(Supreme Court of Iowa. May 13, 1924.) 
198@Northwestern Reporter, 774. 
1. INSURANCE—EVIDENCE HELD NOT TO SHOW VOLUNTARY EX- 

POSURE TO OBVIOUS DANGER. 

In action on an accident certificate, evidence held not to show that deceased 
voluntarily exposed himself to obvious danger. 

(For other cases, see Insurance, Dec. Dig. §665[5].) 

2. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SHOW THAT 

DECEASED BANK CASHIER HAD ALSO BECOME ELECTRICIAN. 

In an action, by a beneficiary, against a mutual accident insurance company, 
whose by-laws required notice of change of occupation to a more hazardous class, 
evidence held insufficient to show that deceased, a bank cashier, had also become 
an electrician. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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Appeal from District Court, Clay County; N. J. Lee, Judge. 

Action in equity by plaintiff, who is the widow and beneficiary in an accident 
certificate issued by defendant, a mutual accident insurance association, asking that 
defendant be required to levy assessments to cover the loss and for judgment. The 
trial court found for plaintiff. Defendant appeals. Affirmed. 

F, E. Northup and Robt. E. Johnson, both of Marshalltown, and I. W. Cory 
& Son, of Spencer, for appellant. 

Heald, Cook & Heald, of Spencer, for appellee. 

Preston, J. By the certificate issued April 30, 1919, Deitrich R. Ellefson, 
deceased, became a member of the association entitled to benefits provided in its 
articles and by-laws. It is alleged that on July 28, 1921, insured met his death 
by accidentally coming in contact with an electric wire charged with 6,600 volts of 
electricity. It is conceded that deceased was engaged in business at Gillett Grove, | 
Clay County, Iowa, as the cashier of a bank, and continued to hold that position 
until the time of his death. But two questions, largely of fact, are presented. 
We reach the conclusion that under the record, the trial court rightly found for 
plaintiff. A brief summary of the facts will suffice. 

[1] The by-laws, which are made a part of the contract, provide that the 
association shall not be liable for any indemnity for accidental death resulting 
from any of the following causes: “* * * Nor voluntary exposure to obvious 
danger. * * *” Each of the foregoing causes are expressly exempted from the 
provisions of the by-laws granting to members or beneficiaries, benefits, or in- 
demnities. 

Defendant avers that decedent came to his death by reason of a voluntary 
exposure to obvious danger, and that therefore it is not liable. 

Deceased was also secretary and treasurer of the Light & Power Company, 
an organization of farmers and others, owning an electric transmission line from 
Spencer to Gillett Grove. The company purchased its current from the plant 
at Spencer, and vended it to its stockholders. It maintained at Gillett Grove 
a transformer outfit designed to reduce the current from 6,600 volts on the high 
line to a voltage suitable for domestic purposes. 

Immediately below the three “cans” is a platform 9 or 10 feet from the ground. 
The transformer, we take it from another photograph taken at another angle, was a 
short distance from the bank where deceased was employed. From another photo- 
graph it appears that as a part of the platform there is a plank back of, or on 
the other side, from the cans. The platform was so constructed as that people 
could climb upon it, and it was intended that they should for proper purposes. 
It does not appear from the record why deceased was on the platform at the time 
in question. He had been seen on the platform two or three times before. He 
had no tools and was not doing any work at the time in question. A witness puts 
it that he was just looking around up there, did not appear to be working at 
anything. A witness for defendant, who was a practical electrical engineer, testified : 

“When you go on the platform there is absolutely no danger of any kind or 
character unless a person touches two wires at the same time. You could go up 
there and touch any of these live wires with your hand, and stand on the platform, 
which is supported on the other post, and feel no shock if you held one wire at 
atime. I told Mr. Ellefson that there was no danger if he didn’t touch two wires 
at once, and that it would be perfectly safe up there, but she shouldn’t touch two 
wires at once. This guy wire running from the post is bedded in the ground, and if, 
having his right hand on one of these live wires, he would make a misstep and 
overbalance and touch the other, it would electrocute him. That is the only danger 
up there. I told Mr. Ellefson there was no danger at all whether the current was 
on or off so long as he didn’t touch both wires at once. * * * I wouldn’t consider 
it at all dangerous for Mr. Ellefson, who had been up there before, to go up 
there and walk along on the west side of the platform and feel these wires.” 

There is other evidence to the same effect. What happened, as described by 
the witnesses, is this: One says he saw him standing there shaking that wire, and 
it looked as though he was about to turn around and come down, and his left hand 
went out and took hold of one of these guy wires, and then I realized he was 
getting electricity. He had the appearance of sort of losing his balance; I noticed 
him shaking the wire wiih his right hand and sort of lose his balance and throw 
out his left hand and come in contact with the guy wire. Unless he lost his 
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balance, I did not see him do anything to cause him to reach out and take hold of 
that wire. He fell off of the platform to the ground, and he died shortly after- 
wards. Both hands were burned. 

Another says that when deceased went up on the transformer he said he would 
go down and see if he could tell what was the matter with the light, and when he 
went up on the transformer he walked to the south side and took hold of the south 
wire and gave it a little shake, then he turned and walked to the north wire 
and gave that a little shake. When he did that nothing happened at all. Then 
he took hold of the guy wire like he was going to come down, and that is when it 
shocked him. The wire nearest the guy wire he took hold of was two or three 
feet away. 

There is other evidence along this line, and as to the familiarity of deceased 
with the premises, and method of turning off the electricity before going onto the 
platform, and he had a key which would enable him to do so. It was not done 
at the time in question. There would have been no danger if the current had 
been turned off before going upon the platform. 

We deem it unnecessary to go into the evidence in further detail at this point. 
In argument appellant refers to the things which might have been done by the 
deceased and which would have made it safer for him to go on the platform, 
and that when he wholly neglected to observe the precautions with which he had 
become familiar he came within the provisions of the policy which rendered the 
company immune from liability, because he voluntarily exposed himself to obvious 
danger. But it is not a question of negligence. We so said in Rowe v. Associa- 
tion, 186 Iowa, 454, 464, 172 N. W. 454, 4 A. L. R. 1235, where the questions of 
burden of proof and other questions argued herein are discussed. See also, Chris- 
tensen v. National Travelers’ Ass’n (Iowa) 194 N. W. 194; Payne v. Associa- 
tion, 119 Iowa, 342, 93 N. W. 361. The instant case is readily distinguished from 
the case of Rommel v. Association, 183 Iowa, 776, 166 N. W. 455, where the ques- 
tion is quite fully discussed. In that case the insured had practically no chance to 
do what he was attempting to do. The risk was obvious, and the danger apparent 
and necessarily appreciated. In the instant case the danger was not so much 
going on the platform as in touching two wires. The touching of the guy wire 
was accidental, involuntary. We said in the Rowe Case, supra, that the act which 
brings him into danger may be voluntary, yet the exposure be involuntary. We 
are quite clear that under the record the certificate was not avoided by voluntary 
exposure as claimed. The foregoing is the point upon which appellant puts the 
most stress. 

[2] The by-laws further provide substantially that a change of business or 
vocation by a member shall not forfeit his right to membership, but, if he shall 
enter one more hazardous than the one at date of admission engaged in, then 
the member shall forfeit all rights of membership 30 days after such change, 
unless he shall elect in writing to receive the benefits fixed for the said extra 
hazardous occupation. The classifications were: Select, entitling one to the amount 
of benefits provided in the by-laws; preferred, a less per cent.; ordinary, a still 
smaller; medium and hazardous, one-tenth. A member changing his business or 
vocation shall forthwith notify the secretary in writing of such change, and 
unless such notice is received by the secretary within 30 days the member shall 
forfeit his membership, and the member is to receive back, only any assessment paid 
after the change, and so on. 

Defendant alleges that at the time of the death deceased had taken on another 
occupation, that of an electrician, which is classified as extrahazardous and not 
insurable in the defendant association, and for that reason defendant is not in- 
debted to the plaintiff in any amount. Deceased, as a bank cashier, was accepted 
under the classification of select. It is contended by appellant that deceased in his 
capacity as secretary and treasurer of the power company, was engaged in doing 
things incidental to the carrying on of the business; that he was not a skilled 
mechanic or electrician, and at the time of his death was pursuing such calling 
to the extent of having climbed upon the transformer, and being engaged in some 
work in connection with the high power line. The evidence does not sustain 
this contention. As said, it does not appear why deceased was on the platform; 
he had no tools and was doing no work as an electrician. There is testimony that 
there was no occasion for deceased or anybody else to go on the platform except 
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putting in fuses or to investigate. It is not shown that deceased was putting in 
fuses. This was a simple matter, but it was necessary to turn off the current. 
They could not be put in otherwise. At one time prior to this the engineer had 
instructed deceased how to put in fuses so that an expert would not have to be 
sent down from Spencer in case the town was in darkness or possibly during the 
daytime when they needed power. Deceased at one time said he could do that, 
but was told that nobody was allowed up there unless he was an electrician, and 
deceased said, “Well, we have an electrician here that can do it. We can get 
him.” There is no evidence that deceased ever put in a fuse, which, as said, was 
a simple matter. Only once is the fuse shown to have been changed, and then 
another party, Hockett, a blacksmith living at Gillett Grove, changed it. Hockett 
says: 

“Deceased asked him to change the fuse. You can’t reach the fuses from 
the platform, there is a plank above. NHoberg generally read the meters. On one 
occasion deceased read my meter at the shop; looked at the meter, put it down on 
a piece of paper. That is all there is to reading meters. The duties of deceased 
as secretary and treasurer did not involve reading the meters. The key to the 
transformer was left at the bank, of which deceased was cashier so that if 
any one was called down there to look over the transformer and make an adjus- 
ment, or throw the switch lever, he could get the key at the bank. Don’t know 
whether or not the key was in his care. Never saw him have it.” 

The power company was a small enterprise, having about 38 customers. As 
secretary and treasurer deceased received no salary. All deceased had to do was 
to keep the books. At the time of the accident, deceased was still cashier of the 
bank, as before. 

The foregoing is practically all the evidence on the question of change of 
occupation. We think it falls far short of change of occupation within the mean- 
ing of the law or in the contemplation of the policy. 

The judgment is affirmed. 

Arthur, C. J., and Evans and Faville, JJ., concur. 


STANDARD ACC. INS. CO., er. at. v. PATTON 
(Court of Appeals of Kentucky. March 28, 1924.) 
260 Southwestern Reporter, 371. 

1. INSURANCE—AGENT WAIVING FORFEITURE ON ACCOUNT OF 
NON-PAYMENT OF PREMIUM AND EXTENDING DATE OF PAY- 
MENT ACTING WITHIN AUTHORITY. 

An agent of an accident insurance company, who solicited insurance, took ap- 
plications for policies, sent them in, received the policies from the company and 
delivered them to the applicant, and collected the premiums as they fell due 
thereafter, was acting within the apparent scope of his authority when he agreed 
with a policy holder to waive a forfeiture of the policy on account of the non- 
payment of a premium on a due date and to carry the policy in force until a sub- 
sequent day on which the insured agreed to pay the premium. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

2. INSURANCE—LAW DOES NOT FAVOR FORFEITURES. 

The law does not favor forfeitures of insurance policies. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE—NO VARIANCE HELD TO EXIST BETWEEN ALLEGA- 
TION AND PROOF IN ACTION ON ACCIDENT POLICY. 

There was no fatal variance between allegations that regular premiums on an 
accident policy were paid up to and including the last day of October, and proof 
that quarterly premium was due September 1, amounting to $3.75, which would 
carry the policy in force through September, October, and November, and the insur- 
ance agent was paid $2.36 on August 26, to be applied upon the premium, and 
the agent accepted it for that purpose, applied it, and agreed to carry the policy 
in force until September 19, when the balance of the premium was to be paid. 

(For other cases, see Insurance, Dec. Dig. § 645[5].) 

4. INSURANCE—UNNECESSARY TO ALLEGE OCCUPATION AT TIME 
OF DEATH IN ACTION ON ACCIDENT POLICY. 

In an action on an accident policy, it was not necessary to allege that the insured 
met his death at a time when he was pursuing the same occupation in which he 
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was engaged at the time of the issual of the policy, where it appeared that he did 
not come to his death through an accident arising out of or in the course of his 
regular employment, but was killed by a street car. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Second 
Division. 

Action by Mary E. Patton against the Standard Accident Insurance Company 
and another. Judgment for plaintiff, and defendants appeal. Affirmed. 

Woodward & Warfield and R. P. Hobson, all of Louisville, for appellants. 

D. Moxley, of Louisville, for appellee. 

Sampson, C. J. Appellee, Mary E. Patton, was originally the beneficiary in 
the policy issued by the National Casualty Company to William Patton on April 
18, 1917, which policy was later underwritten by the appellant the Standard Acci- 
dent Insurance Company. The policy insured William Patton against death by 
accident, and agreed and promised to pay Mary E. Patton, beneficiary, in case of 
the death of William Patton by accident sustained solely through external, violent, 
and accidental means, the sum of $400, and further agreed that, after the payment 
of 10 quarterly premiums in advance, the principal sum in the policy should be- 
come and be $600. It is admitted that more than 10 premiums had been paid on the 
accident policy according to its terms before William Patton came to his death 
on September 17, 1921, by being struck and run over by a street car. The last 
premium, $3.75, next before the death of Patton, was due on September 1, 1921. 
Patton also carried a straight life policy upon which he paid the premiums to the 
same agent at stated intervals. On August 26, 1921, the agent called at the home 
of Patton to collect the premiums on his life policy, and Mrs. Patton, who 
had always paid the premiums on both policies, gave to the agent a check 
made payable to her husband for an amount in excess of the premiums on the life 
policy, and, being informed by the agent he had no change, Mrs. Patton directed 
him to give her credit upon the premium to become due on the accident policy on 
September Ist. In pursuance to this suggestion the agent accepted the $2.36 extra, 
and issued to Mrs. Patton the following receipt: 


“August 26, 1921. 

“Received of Mrs. Patton $2.36 on William Patton’s accident insurance. Bal- 
ance due $1.39. 

Thomas C. Stokes.” 

Mrs. Patton told the agent she would later pay the balance of the premiums, 
none of which was then due. The agent called for the balance of the premium on 
September Ist, and on several subsequent days, but Mrs. Patton did not have the 
money, and so told the agent, but promised to pay him as soon as she could get 
the money. He called on Friday, September 16th, whereupon Mrs. Patton again 
told him she did not have the money but she would have it by Monday, following, 
the nineteenth, and for him to call then and she would pay him. To this the agent 
agreed, and went away with the understanding he would return on Monday the 
19th. Late Saturday evening, September 17th, William Patton, the insured, was 
killed as aforesaid. 

The company is now contesting the payment of the policy on the ground that 
the premium had not been paid and that the policy had lapsed at the time of 
the death of the insured, that the agent, Stokes, who had collected the premium, 
had no right, power, or authority to waive the payment of the premium or to bind 
the company by such a waiver or agreement so as to keep the policy in force, and 
these are the questions presented for our decision. 

_ [1,2] It must be remembered that Stokes, as agent for appellant company and 
its predecessor, had solicited the accident insurance policy of Patton and had taken 
his application for the policy and delivered the policy to him after it was issued 
by the company. Each premium falling due on the policy had been collected by 
Stokes, and he had done everything with respect to the policy which it was the 
company’s duty to perform so far as the insured and the beneficiary were concerned. 
He was acting for the company, and from the circumstances we judge he was acting 
within the apparent scope of his authority when he entered into the arrangement 
with Mrs. Patton by which he was to allow her until the 19th of September to 
pay the balance of the September premium. Whether he had actual authority to 
make such an arrangement is not made to appear, but we cannot but believe that 
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an agent of an insurance company who solicits insurance, takes applications for 
policies, sends them in, receives policies from the company and delivers them to 
the applicant, and collects the premiums as the fall due thereafter, is acting within 
the apparent scope of his authority when he agrees with a policy holder to waive a 
forfeiture of the policy on account of the non-payment of the premiums on a 
due date and agrees to carry the policy in force until a subsequent day on which the 
insured agreed to pay the premium. ‘The law does not favor forfeitures of 
insurance policies. We have adopted a rule and expressed it in the opinion in the 
case of Phoenix Insurance Co..v. Spiers and Thomas, 87 Ky. 285, 8 S. W. 453, 10 
Ky. Law Rep. 254, and other cases, that where an agent is intrusted with the gen- 
eral management of a business, and has implied general authority to do all that 
ordinarily enters into the conduct of that business, to that extent the principal is 
bound by the acts of the agent, unless the party dealing with him has notice 
that his powers are in fact limited. Therefore an insurance agent should, in the 
absence of notice to the contrary, be regarded as possessing all the powers his 
occupation fairly imports to the public, and, under this rule, an agent who solicits 
the insurance, takes the application, receives the premium, and delivers the policy 
may by his conduct or acts bind his company by way of waiver of the forfeitures 
on account of additional insurance in the absence of knowledge upon the part of 
the insured that the agent’s powers in this respect have been restricted. 

To the same effect is the opinion in the case of Kentucky Live Stock Co., Inc. 
v. Stout, 175 Ky. 347, 194 S. W. 320, where we said: 

“In this connection it must be remembered that insurance companies rarely 
transact business with the public through their general officers. Their business 
is generally carried on through local or special representatives. The people deal 
with such representatives on the faith of their authority to do those things which 
they claim and have the apparent right to do, and to prevent imposition on the 
public the courts generally hold that forfeiture. provisions may be waived by 
such agents when they, with knowledge of the facts, induce the insured to pay 
the premium, or to execute a note therefor, upon the assurance that, notwithstand- 
ing the forfeiture provision, his insurance is still in force.” 

Perhaps a stronger case is that of Home Insurance Co. v. Ballew, 96 S. W. 
879, 29 Ky. Law. Rep. 1061, where we said: 

“A court will seize hold of a reasonable excuse to avoid forfeiture. If, for 
instance, the insured can show some reasonable excuse for non-payment of a 
ee based upon the conduct of the insurer, the policy will not be regarded as 
orfeited.” 

Where there is a conflict in the evidence, in such cases, the rule is as stated 
in Kentucky Live Stock Co. v. Stout, supra: 

“If the facts relied on by plaintiff were true, it was within the apparent au- 
thority of Drake to waive the provision with respect to notice, and whether or not 
he did waive it was a question for the jury.” Phoenix Insurance Co. v. Spiers, 87 
Ky. 285, 8 S. W. 453, 10 Ky. Law Rep. 254; Continental Ins. Co. vy. Thomason, 
84 S. W. 546, 27 Ky. Law Rep. 158. 

[3] It is said in brief for appellant that there is a fatal variance between the 
allegations of the petition and the proof in that the petition alleges that the regular 
premiums were paid up to and including the last day of October, 1921, whereas the 
proof shows that only a part of the premiums had been paid, there being no aver- 
ment of the waiver of part payment for the balance of the premium. 

There is no merit in this contention. The quarterly premium was due September 
Ist. It amounted to $3.75, and carried the policy in force through September, 
October, and November, the next premium being due December Ist. The wife paid 
to the agent $2.36 on August 26 to be applied upon the premium and the agent 
accepted it for that purpose, applied it, and agreed to carry the policy in force 
until September 19. That sum was more than enough to carry the policy through 
the entire month of September and almost enough to carry it through October, 
whereas the insured met his death on September 17, long before the policy had 
lapsed for non-payment. The averment of the plaintiff in her petition upon the 
policy is, “The premiums were paid on the said policy up to and including the 
last day of October, 1921.” This averment was traversed. The issue thus made 
was material only to the extent that the premiums had been paid for a sufficient 
length of time to keep the policy in force until the death of the insured. The 
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issue upon whether or not the premiums were paid after that time, or in full, or 
up to the end of October, was wholly immaterial. 

[4] It is also insisted that plaintiff met his death while engaged in an occu- 
pation more hazardous than that for which his policy was issued, the petition 
having omitted an allegation upon this subject. We think an averment that the 
insured met his death at a time when he was pursuing the same occupation in 
which he was engaged at the time of the issual of the policy was wholly unnecessary 
under the facts of this case, for it is admitted that he did not come to his death 
thraugh any accident arising out of or in the course of his regular employment, 
but was killed by being struck and run over by a street car, an entirely independent 
agency, and if the occupation of carpentry is more hazardous than that of adver- 
tising or bill posting, in which the insured was engaged at the time he applied 
for the policy, the insurer, appellant, could not possibly have been prejudiced by 
that fact, since his death was not the result of accident and injury arising out 
of his employment. 

Finding no error to the prejudice of the substantial rights of appellant, the 
judgment is affirmed. 

Judgment affirmed. 


NOCKIGME v. STANDARD ACC. INS. CO. (No. 83.) 
(Supreme Court of Michigan. June 2, 1924.) 
198 Northwestern Reporter, 889. 
INSURANCE—INSURER’S MOTION FOR DIRECTED VERDICT IN AC- 

TION ON POLICY FOR ACCIDENTAL DEATH HELD PROPERLY 

DENIED. 

Insurer’s motion for a directed verdict was properly denied in an action on 
a policy for aceidental death, where, if policy contained provision required by 
Pub. Acts 1917, No. 256, pt. 3, c. 2, § 14, for notice of injury to insurer “within 
twenty days after the date of the accident,” it was not shown that such provision 
was not complied with, and though autopsy was performed on day of death no 
proof was adduced that insurer was denied “right and opportunity” to examine 
insured or perform an autopsy. 

(For other cases, see Insurance, Dec. Dig § 668[14].) 

Error to Circuit Court, Bay County; Samuel G. Houghton, Judge. 

Action by Jennie J. Nockigme against the Standard Accident Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Affirmed. 

Argued before Clark, C. J., and McDonald, Bird, Sharpe, Moore, Steere, 
Fellows and Wiest, JJ. 

Keena, Lightner, Oxtoby, Hanley & Crawford, of Detroit, for appellant. 

Gilbert W. Hand and Selwyn A. Lambert, both of Bay City, for appellee. 

SHARPE, J. Plaintiff sues to recover on an accident policy issued by the de- 
fendant to Edwin R. Nockigme, in which she is named the beneficiary. The insured 
met with an accident on December 14, 1922, and died on the 21st. Defendant reviews 
the judgment entered on a verdict in plaintifi’s favor by writ of error. The only 
error assigned is on the court’s refusal to direct a verdict for defendant. The 
grounds of the motion made therefor were thus stated: 

“If your honor please, at this time I move the court that a verdict be directed 
in favor of defendant under the special plea of defense offered, in which it is set 
up in the second paragraph (page 1, § 8) of the standard provisions of the insur- 
ance policy, which provides that the company shall have the right and opportunity 
to examine the person of the insured when and so often as it may be reasonably 
required during the pendency of the claim hereunder, and also the right and oppor- 
tunity to make an autopsy in case of death, where it is not forbidden by law. That 
is a provision which is incorporated in the policy, and becomes part of it, and is 
known under the law as a standard provision complying with the various rules 
aud requirements of the insurance commissioner, and the statutes of the state.” 

The provision in the policy referred to reads as follows: 

“The company shall have the right and opportunity to examine the person of 
insured when and so often as it may, reasonably require during the pendency 
claim hereunder and also the right and opportunity to make an autopsy in case 
of death where it is not forbidden by law.” 


The extracts of the policy appearing in the record contain no provision for 


the 
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notice to the insurer in case of an accident to the insured. Section 14 of subdivi- 
sion 4 of chapter 2, pt. 3, Act No. 256, Public Acts of 1917, provides that a pro- 
vision shall be inserted in such policies requiring notice of the injury to be given 
“within twenty days after the date of the accident causing such injury.” If we 
assume that this policy contains such a provision, we cannot say on this record that 
it was not complied with. The insured on December 19 signed such a notice on a 
blank prepared for that purpose and furnished by the defendant. This was offered 
and received in evidence without objection. The record is silent as to when it 
was mailed or received by defendant. Unless mailed or received within the 
20 days, it was not admissible for any purpose. An autopsy was performed on the 
day he died at the request of the beneficiary. It clearly disclosed that death was 
due to the injury caused by the accident. The motion was not based on a failure 
to give such notice. There is no proof that defendant was denied the “right and 
opportunity” to examine the insured or perform an autopsy. Upon the record as 
presented, we can but hold that the motion to direct was properly denied. 
The judgment is affirmed. 


PARKER v. STANDARD ACC. INS. CO. (No. 18211.) 
(St. Louis Court of Appeals. Missouri. Feb. 5, 1924.) 
200 Southwestern Reporter, 492. 

1. INSURANCE—EVIDENCE HELD NOT TO PROVE SUBSEQUENT 
PAROL AGREEMENT REQUIRING INSURER TO NOTIFY BENE- 
FICIARY OF INSURED’S FAILURE TO PAY PREMIUM. 

In action for death benefits provided for by accident policy, in which the 
insurer claimed that the policy had become invalid because of non-payment of 
premium, evidence that beneficiary told insurer’s agent that she would pay the 
preimium if insured failed to pay it within the required time, and that she requested 
agent to notify her if insured failed to pay premium, without evidence of agent’s 
assent thereto, held not to estabilsh a subsequent parol agreement that insurer 
would notify her on insured’s failure to make payment and would permit her to 
pay premium. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

2. INSURANCE—EVIDENCE HELD NOT TO ESTABLISH WAIVER OF 
PROVISION OF POLICY REQUIRING PAYMENT OF PREMIUM AT 
TIME FIXED THEREFOR TO KEEP POLICY IN FORCE. 

In action for death benefits provided for by accident policy, in which the 
insurer claimed that the policy had become invalid because of non-payment of 
premium, evidence that beneficiary told insurer’s agent that she would pay the 
premium if insured failed to pay it within the required time, and that she re- 
quested agent to notify her in the event of insured’s failure to pay premium, 
without evidence of agent’s assent thereto, held not to establish waiver of pro- 
vision of policy requiring payment of premium at time fixed therefor to keep policy 
in force. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Appeal from St. Louis Circuit Court; Franklin Ferriss, Judge. 

“Not to be officially published.” 

Action by Rosa Parker against the Standard Accident Insurance Company. 
Judgment of non-suit, and plaintiff appeals. Affirmed. 

Keil & Keil, of St. Louis, for appellant. 

M. U. Hayden and John P. Griffin, both of St. Louis, for respondent. 

Becker, J. This suit was originally filed before a justice of the peace, and 
was brought to recover the principal sum alleged to be due under a policy of 
accident insurance issued to William H. Parker in his lifetime, by the terms of 
which policy the defendant agreed to pay the plaintiff, who was the wife of the 
insured and the beneficiary named therein, the sum of $500, in the event of the 
death of the said insured, resulting directly and independently of all other causes, 
from bodily injury effected through external violence and accidental means. 

The case reached the circuit court’ on appeal in due course, and there at the 
close of plaintiff's case the court sustained defendant’s demurrer, whereupon plain- 
tiff took an involuntary non-suit, later moving to set the same aside, which 
motion was overruled, and the case comes here on appeal from that judgment. 
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Plaintiff and the insured were husband and wife, living together in the City 
of St. Louis in the month of February, 1911, when the policy sued upon was issued. 

From the provisions set out in the policy itself we quote the following: 

“This policy is issued to and accepted by the insured subject to the following 
conditions : 

“A. Failure to give written notice to the company at Detroit, Mich., within ten 
days from date of death, * * * by reason of which claim is to be made, shall 
invalidate all claim hereunder. 

“B. Affirmative proof of death * * * must be furnished to the company in 
writing within thirty days from the date of death, * * * legal proceedings for 
recovery hereunder shall not be brought until after three months from the filing 
of proof at the company’s home office, nor brought at all unless commenced within 
six months from the time of death. * * * Claims nat brought in accordance with 
the provisions of this section shall be invalid, and all premiums paid shall be for- 
feited to the company.” 

Plaintiff herself was the only witness adduced at the trial, and according to 
her testimony the premiums on the policy in question had been paid each month 
by her; the last monthly premium she paid at the office of the company on Febru- 
ary 12, 1917, and she introduced a receipt of the company received by her at 
that time, which reads as follows: 

“February 12, 1917. 

“Received of Wm. Parker $2.00, two and 00/100 dollars, being the renewal 
premium to continue policy No. 12a19852 in force to March 1, 1917, subject to the 
provisions and conditions stated in said policy. 

“This receipt is given and accepted with the understanding and agreement 
that the acceptance of a past-due premium by the company shall be subject only 
to the provisions in the policy governing reinstatements, and shall not in any event 
constitute a waiver of the requirement that all renewal premiums be paid in advance 
as provided in the policy. 

“THE STANDARD ACCIDENT INSURANCE COMPANY, 
“By Chas. Lambus, Authorized Collector. 

“Not valid unless signed by an authorized collector of the company.” 

It further appears from plaintiff’s testimony that she read the policy about 
the time it was issued when the insured brought it home, and that she and the 
insured “read it often after that,” and that the last time she saw the policy was 
on the 5th day of February, 1917, when the insured left her and took the policy 
with him; that on the 10th day of March, 1917, when she was living at 1422 Sulphur 
avenue in the City of St. Louis, the insured, while still living separate and apart 
from her, was killed by a gunshot wound at plaintiff’s house; that a man by the 
name of Gallagher and plaintiff were indicted on a charge of having killed the 
insured, and that plaintiff, upon trial on said charge, was convicted and sentenced 
to the penitentiary, and served out her term. Plaintiff stated that, though she 
had been convicted, she was innocent, and had not shot the insured. 

It further appeared that, though the insured died on the 10th day of March, 
1917, and that plaintiff was not tried on the charge of killing her husband, the 
insured, until the 25th day of October, 1917, and that though she was released 
from the penitentiary on the 25th day of February, 1919, she did not serve any 
notice upon the defendant company of the death of the insured until the 4th 
day of March, 1920, on which date she wrote a letter to the defendant company, 
to which she received the following reply: 

“Detroit, March 17, 1920. 

“Dear Madam: This acknowledges your letter of March 4th, and wish to 
advise that according to our records policy No. 12a-18925, William H. Parker, 
lapsed for non-payment of premium March 1, 1917, and we have no record of 
the policy being returned to this office. Trusting this is the desired information, 

e are 
“Yours very truly, 
“THE STANDARD ACCIDENT INSURANCE CoMPANY, 
“R. M. Rowland, Supt. Industrial Dept.” 
Plaintiff admitted she never did file any proof of death with the defendant 
inpany; that after she had received the above letter from the company she had 
‘led on Mr. Lambus, the man to whom she had paid the premiums on the policy, 
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and that he had refused to give her blanks for making out proof of death, saying 
that the policy had lapsed. 

As noted above, at the conclusion of plaintiff’s case, the court sustained defend- 
ant’s demurrer, and the plaintiff thereupon took an involuntary non-suit, and after 
an unavailing motion to set the same aside brings this appeal. 

Under the record before us we have come to the conclusion that defendant’s 
demurrer was well ruled. Defendant issued an accident pelicy of insurance to 
plaintiff's husband in consideration of the payment of $2 in advance on or before 
the first day of each month during the continuance of the policy, each premium 
paid continuing the insurance in force from 12 o’clock noon, standard time, from 
the first day of the month in which the payment was made until the first day 
of the next succeeding calendar month. Plaintiff herself testified that she made 
payment of all of the premiums during the life of the policy, and that she made 
the last payment on the policy by going to the local office of the company on 
the 12th day of February, 1917. In corroboration of her having made this pay- 
ment, she introduced in evidence the written receipt of the company, bearing 
the date in question, which recited: 

“Received of William Parker two dollars, being the renewal premium to 
continue policy No. 12a-19825 in force to March 1, 1917, subject to the provisions 
and conditions stated in said policy. * * *” 

Plaintiff further testified that thereafter there was no further payments or 
tender of premiums made on said policy. The insured died March 10, 1917. 

In light of these facts, we are of the opinion and so hold that at the date 
of the death of the insured the policy sued upon was not in force, and that there- 
fore plaintiff failed to make out a prima facie case, and the court properly sus- 
tained defendant’s demurrer offered at the close of plaintiff’s case. 

Counsel for appellant here in his brief contends that the policy was in force 
on the date of the death of the insured, and bases this contention upon the fact 
that the plaintiff testified that she had told Mr. Lambus, the authorized collector for 
the company, at the time she made her payment to him in his office on the 12th 
day of February, 1917, that “Mr. Parker (the insured) had left his home, and if 
he wasn’t in time to pay the next month’s policy he should let me—notify me— 
and I would come and pay it,” and that she did not receive any notice from the 
company with reference to the payment of premiums on the said policy. 

In our view, all that this testimony on the part of plaintiff amounts to is 
that she requested the collecting agent of the defendant company to notify her 
if the insured failed to pay the premium within the time required under the terms 
of the policy, and that she further stated to him that if she was so notified she 
would pay the premium. Plaintiff does not testify that Mr. Lambus agreed to 
do this. In other words, plaintiff made a request to be notified, but such a request 
in our view is not sufficient, for she did not testify that Lambus, the authorized 
agent of the insurance company, had agreed to do as she requested. 

{1,2] Under the facts of this case, we rule that plaintiff’s testimony in law 
failed to establish a subsequent parol agreement that the defendant company would 
notify her in the event of the failure on the part of the insured himself to make 
the payment of the premium due March 1, 1917, as required under the terms of 
the policy, and permit her thereafter to make payment thereof, nor can it be held 
to establish a waiver of said provision of the policy as to keep the policy in 
force until after the date of the death of the insured. 

It follows from what we have said above that the judgment should be affirmed. 
It is so ordered. 

Allen, P. J., and Daues, J., concur. 
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AUTOMOBILE 


IRVIN v. NEW BRUNSWICK FIRE INS. CO. (No. 15352.) 
(Court of Appeals of Georgia, Division No. 2. April 23, 1924.) 
122 Southeastern Reporter, 710. 
(Syllabus by the Court.) 
ASSIGNMENTS—FINDING THAT INSURER AS ASSIGNEE HAD TITLE 

TO AUTOMOBILE REQUIRED BY EVIDENCE IN TROVER AFTER 

ASSIGNMENT TO INSURER BY INSURED. 

Where an automobile was insured against theft, and the insurer, upon its being 
stolen, paid to the owner his entire loss, and took from him a receipt and assign- 
ment, stipulating that in consideration of the payment all claims and demands of 
the assured against any person or property arising from or connected with the loss 
were thereby transferred and assigned to the insurer, who should be subrogated 
thereto in place of the assured, and where it did not appear at the time of the 
assignment that the assured had a right of action against anyone, except one in 
tort for the conversion, ‘and that the assured thereafter claimed no further title 
or interest in the automobile, but that the insurer did, and where such extraneous 
facts appeared without objection or dispute upon the trial of a subsequent action 
of trover for the automobile, instituted by the insurer against a third person, a 
finding was demanded that at the time of filing the suit the insurer had title to 
the automobile and a cause of action for its conversion, and no error was com- 
mitted in directing a verdict in favor of the insurer. 

(For other cases, see Assignments, Dec. Dig. § 137.) 

Error from Superior Court, Muscogee County; Geo. P. Munro, Judge. 

Action by the New Brunswick Fire Insurance Company against C. G. Irvin. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

Davis & Davis and A. W. Cozart, all of Columbus, for plaintiff in error. 

Love & Fort, of Columbus, for defendant in error. 

Bett, J. New Brunswick Fire Insurance Company issued to H. J. West a 
policy of insurance against loss by theft or fire upon a certain automobile. The 
policy stipulated, among other things, that the company might require from the 
assured an assignment of all right of recovery against any person for loss or 
damage, to the extent of any payment made therefore by the company. There- 
after, on January 4, 1921, the automobile was stolen. The assured submitted a 
proof of loss on March 18, 1921, reciting that the actual amount of loss sustained 
under the terms of the insurance was $1,480. This sum was thereupon paid to 
the insured by the company, under the terms of the policy, for which the fol- 
lowing receipt and agreement was issued: 

“Received of the New Brunswick Insurance Company the sum of $1,480, being 
in full of all claims and demands for loss and damage by fire, theft, on the 
4th day of January, 1921, to the property insured by policy No. 100542, issued at 
Atlanta, Ga., agency of said company, and, in consideration of such payment, the 
undersigned hereby assigns and transfers to the said company each and all claims, 
and demands against any person or persons, corporations or property, arising from 
or connected with loss or damage (and the said company is subrogated in the place 
of and to the claims and demands of the undersigned against said person, persons, 
corporation or property in the premises) to the extent of the amount above named. 

H. J. West.” 

Thereafter the automobile was found in the possession of C. G. Irvin, of whom 
a demand for the car was made on behalf of the insurance company and refused. 
The company subsequently, on May 16, 1921, filed a trover suit, in which the value 
of the property was alleged at $1,500. Upon the trial West testified: 

“The value of that car was about $1,600 or $1,700.” 

It does not appear whether he was referring to the value of the car at the 
date of the policy, at the happening of the loss, or when. He further testified: 

“That subrogation receipt is the only bill of sale or writing that I have ever 
signed to the insurance company. I suppose that is what they took from me for 
the purpose of conveying my interest in the car. That’s all I gave them or executed 
to them. Since I was paid by the insurance company for the loss of my Buick 
touring car, model K-45, * * * I have had no right, title or interest in the car 
nor do I claim any right, title or interest in the car now.” 7 

C. A. Rauschenberg testified that as agent for the company he made the settle- 
ment with West, at which time he took the receipt which is set out above, “con- 
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veying any further interest he might have in the automobile.” This witness said 
further, however: 

“I cannot tell you who owned the car on May 16, 1921, except that I took 
the subrogation receipt at the time of the settlement of the loss.” 

No evidence was offered in behalf of the defendant, and at the close of the 
evidence a verdict was directed in favor of the plaintiff. The defendant thereafter 
filed a motion for a new trial, assigning error upon such direction. His motion 
was overruled, and he excepted. 

If the company had exercised the forethought of taking a receipt and assign- 
ment more specific in terms as to what was or was not conveyed to it thereunder, 
this court would have been very much obliged. It is a pity it did not do so, in 
order that a decision of the case either for or against it could have been made 
with less difficulty and more certainty. In undertaking to interpret the receipt, 
however, we will not examine it in its naked form, but will seek needed ‘light 
from “all the attendant and surrounding circumstances.” Civil Code 1910, § 4268(1). 

The case is not one where the plaintiff is relying solely upon the right of 
subrogation because of having paid the loss, independently of a legal assignment. 
If it were, it seems that under the law of this state the action should have been 
brought in the name of the insured, even though the company had paid the loss 
in full. Atlanta Cadillac Co. v. Manley, 29 Ga. App. 522(2), 116 S. E. 35. A 
— rule seems to prevail, however, in some jurisdictions. See note in 26 A. L. R. 

Although the plaintiff alleged in the suit that the automobile was of the value 
of $1,500, this does not show that as to the assured it did not pay the entire loss, 
and no other persons were interested. Indeed, it appears from the evidence that 
as between the parties to the settlement the entire loss was satisfied. The assured, 
in the proof of the loss, represented that the actual amount thereof was $1,480. 
This the company paid. Every interest or claim which the assured had in the 
automobile was thereby terminated, excepting perhaps the fact that he would have 
retained the naked title in the absence of the assignment. The sum received 
was the value which he placed upon the automobile in adjusting the loss with the 
insurer, and, this amount being paid, it does not seem that the defendant is con- 
cerned with whether or not the insurer thereafter placed a higher value on the 
automobile as it did in its suit. See Louisville & Nashville R. Co. v. Morse, 143 
Ga. 110(2), 84 S. E. 428. The parties were free, as in any case, to agree upon 
the price of the subject-matter. 

In the light of the undisputed circumstances, what did the parties mean in 
stipulating that all claims and demands against any person, or property, arising 
from or connected with the loss, were assigned and transferred to the company, 
and that as to such claims and demands the company was subrogated in place of 
the assured? The only right which the assured could have had against anyone 
was his claim of title to the automobile, and for the conversion thereof, as against 
someone wrongfully in possession of it. In so far as the record shows, it did not 
appear at the time of the settlement (nor does it so appear even now) that the 
person wrongfully taking the automobile, or anyone else, had converted it into 
money or its equivalent, so that the assured might, waiving the tort, have sued 
upon an implied contract for its value, or for the proceeds of its sale as for money 
had and received. So far as is disclosed by the facts in evidence, he would have 
been confined to an action of trover for an unlawful detention of his property. 
Woodruff v. Zaban, 133 Ga. 24, 65 S. E. 123, 134 Am. St. Rep. 186, 17 Ann. Cas. 
974; Southern Railway Co. v. Roberson, 136 Ga. 146, 71 S. E. 129; Kirkpatrick 
Hardware Co. v. Hamlet, 20 Ga. App. 719(1), 93 S. E. 226. The property had not 
been destroyed or injured. The loss was by theft. 

It is suggested by counsel for plaintiff in error that the receipt does not con- 
tain any conveyance or transfer of title to the automobile itself. Unless it does, 
we cannot see that there was a conveyance or transfer of anything. Unless the 
parties meant that the writing should transfer the title and the right to sue for the 
property, such being the only interest the assured had, they could not have 
intended anything. They will be presumed to have intended something, and not to 
have been purposely trifling. The receipt transferred to the insurer the claim and 
demand of the assured only “to the extent of the amount above named,” being 
the amount of the loss which the company paid and the assured received. This, 
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as to the assured, was the entire value of the automobile, and no one else had 
a value or interest in it. 

It was held by the Supreme Court in Sullivan v. Curling, 149 Ga. 96 (99 
S. E. 533, 5 A. L. R. 124), that a chose in action, arising from a tort, is assign- 
able, where it involves, directly or indirectly, a right of property, and, where there 
has been a complete legal assignment of such a chose in action the assignee may 
institute and maintain an action against the defendant tort-feasor for the entire 
damage sustained; the assignor not being a proper party plaintiff to the suit. 
While it is true that the term “chose in action” is applied rather to intangible 
property (see same case, page 100 [99 S. E. 535]), we nevertheless think that 
under the rulings made in that decision the writing now before us, when construed 
in the light of the surrounding circumstances, must be taken as a transfer of 
the title to the automobile. This conclusion is fortified by intimations of the Supreme 
Court in Ford v. Atlantic Compress Co., 138 Ga. 496, 75 S. E. 609, Ann. Cas. 1913D, 
226. See, also, Norwich Union Fire Ins. Society v. Wellhouse, 113 Ga. 970(1), 
7? : 397; Trust Company of Georgia v. Scottish, etc., Ins. Co., 119 Ga. 672(1), 
46 

It was held in Willis v. Burch, 116 Ga. 374, 375, 42 S. E. 718, that an action 
of trover should be braqught by the person having the legal right or title to the 
property at the time of its conversion. But the Supreme Court criticises that 
case in Sullivan v. Curling, supra, observing that it was a decision by five judges, 
“and is not binding, especially in view of the fact that it is not in harmony with 
the new legislation introduced into the Code of 1895.” 

Moreover, a writing is not essential to the transfer of title to personalty. 
The evidence discloses, without dispute, that it was the intention of both parties 
that the title to the automobile should, from and after the execution of the receipt 
and assignment, be vested in the insurance company. Compare Civil Code 1910, 
§ 4267. The assured could have agreed orally with the company’s agent to a sur- 
render of his title. The law recognizes implied contracts. A fact may be estab- 
lished as well by circumstantial as by direct evidence. Even if the scope of the 
assignment was insufficient actually to convey title, it at least appears that the 
assured abandoned the property to the insurer upon the payment of the loss, and 
that this was accepted. There is some similarity to cases of marine insurance, 
as to which the rule is laid down that where the insured vessel becomes a total 
loss, the assured may abandon it to the insurer, even when the insurer does not 
consent. Such an abandonment, when properly made, amounts to a transfer of 
the property to the underwriter, and gives him a title to it or what remains of 
it as far as it was covered by the policy. Patapsco Ins. Co. v. Southgate, 5 Pet. 
(30 U. S.) 604, 622 (8 L. Ed. 243); Bradlie v. Maryland Ins. Co., 12 Pet. 

(37 U. S.) 378, 399 (9 L. Ed. 1123). While the property was not forced upon 
the insurer in this case, it appears that the assured, in receiving full payment of 
the loss, considered that he had no further interest or title in it. It is not sup- 
posable under the facts, however, that he abandoned it or relinquished his right, 
without reference to any particular person or purpose, but that he did so with 
the intention that it would be received by the plaintiff. The plaintiff appears to 
have responded by acceptance. O’Connor v. Maryland Motor Car Ins. Co., 287 IIl. 
204 (122 N. E. 489, 3 A. L. R. 787). 

We have deemed it unnecessary to confine our decision to a construction of the 
hare writing, and we base our conclusions upon all of the facts appearing in the 
record, in view of which we think that the trial court was right in directing 
the verdict in favor of the plaintiff. 

Judgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 
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NATIONAL FIRE INS. CO. v. GELLMAN. (No. 11770.) 
(Appellate Court of Indiana, Division No. 1. May 23, 1924.) 

1. INSURANCE—CREDITOR OF INSURED HELD NECESSARY PARTY 
IN ACTION ON AUTOMOBILE POLICY. 

In view of Burns’ Ann. St. 1914, §§ 251, 263, 270, and under presumption of 
continuance of status once established, where complaint on insurance policy on 
automobile disclosed that plaintiff and discount corporation were joint payees, and 
that plaintiff was indebted to it in a sum which gave him right to insure, with 
no averment that indebtedness had been paid, corporation was necessary party. 

(For other cases, see Insurance, Dec. Dig. § 624[5].) 

5. INSURANCE—FINDING CONCERNING AUTHORITY TO WAIVE 
PROOF OF LOSS HELD CONCLUSION OF FACT, WARRANTING 
ULTIMATE CONCLUSION OF WAIVER. 

Court’s finding that insurer’s agent, with full power and authority from de- 
fendant insurer, notified plaintiff that it was not necessary for him to make further 
proof of loss, held conclusion of fact and not of law, and warranted ultimate 
conclusion of fact that insurer waived such proof. 

(For other cases, see Insurance, Dec. Dig. 670.) 

6. INSURANCE—FINDING HELD TO SHOW PLAINTIFF’S OWNERSHIP 
OF AUTOMOBILE INSURED. 

Finding that defendant issued individual certificate or policy insuring plaintiff's 
car, which policy was in force at time car was destroyed, and on named date auto- 
mobile, owned by plaintiff and insured by defendant, was destroyed by fire, and 
that there was due plaintiff on account of loss a named sum, held to find that 
plaintiff was owner and had interest when contract was executed and at time of fire. 

(For other cases, see Insurance, Dec. Dig. 670. 

9. INSURANCE—FINDING HELD TO SHOW THAT AUTOMOBILE DE- 
STROYED WHILE WITHIN TERRITORY DESCRIBED IN POLICY. 
Finding that while policy was in effect automobile was destroyed by fire, held 

finding that it was destroyed while located within territory prescribed in policy. 

(For other cases, see Insurance, Dec. Dig. 670.) 

10. INSURANCE—FINDING THAT INSURER WAIVED PROOF OF LOSS 
SUSTAINED BY EVIDENCE. 

Facts, disclosed by evidence of agent’s authority to adjust losses, held susceptible 
of inference that insurer, through its agent, waived notice of proof of loss of 
automobile by fire. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

11. INSURANCE—SLIGHT EVIDENCE SUSTAINS FINDING OF WAIVER 
OF PROOF OF LOSS. 

Slight evidence is sufficient to sustain finding that insurer waived proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 665[8]. 

13. INSURANCE—EVIDENCE HELD COMPETE T ON QUESTION OF 
AUTHORITY OF AGENT TO ADJUST LOSS. 

Evidence by employee of insurer’s agent that he paid discount corporation, hav- 
ing lien on automobile, named sum under policy in suit, held competent as cir- 
cumstance on authority of agent to adjust. losses. 

(For other cases, see Insurance, Dec. Dig 92.) 

14. aa E—ADMITTING IMMATERIAL EVIDENCE HELD HARM- 
In action on policy on automobile, where defendant alleged that discount cor- 

poration was interested party, evidence by witness that after fire he and insured 

went to corporation several times was immaterial, -and its admission harmless. 

(For other cases, see Insurance, Dec. Dig. § 648[2].) 

17, INSURANCE—CERTAIN TESTIMONY RELATING TO PROOFS OF 
LOSS HELD IMMATERIAL AND HARMLESS. 

In action on insurance policy, certain testimony by plaintiff as to conversations 
about what he should do in proving loss, held immaterial and harmless. 

(For other cases, see Insurance, Dec. Dig. § 648[2].) 

Appeal from Superior Court, Marion County; James M. Leathers, Judge. 

Action by Max B. Gellman against the National Fire Insurance Company and 
another. Judgment for plaintiff against defendant named, and it appeals. Affirmed. 

Burke G. Slaymaker, of Indianapolis, for appellant. 
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Emsley W. Johnson, Wm. F. Elliott and Byron K. Elliott, all of Indianapolis, 
for appellee. : 

BaTMAN, J. This is an action by appellee against appellant and its agent, 
George H. Moore & Co., on an insurance contract. The complaint is in a single 
paragraph, and alleges in substance, among other things, that on January 1, 1921, 
appellant issued to the Mercantile Discount Corporation a general or open policy of 
insurance, No. A 125615, by which it was insured for one year against loss or 
damage from fire and lightning to automobiles, in which it had an interest by 
reason of an indebtedness; that by the terms of said policy appellant agreed to 
issue to the owners or purchasers of automobiles, in which said corporation had 
such interest, certificates which would entitle them to share in the amount for which 
appellant would be liable under said policy, in the event of loss to the automobiles 
covered by the certificates issued to them; that appellee was indebted to said 
Discount Corporation in a sum which gave him the right to insure under the 
terms of said general policy; that in compliance with the same appellant, for a 
valuable consideration, issued to appellee a certificate of insurance upon one Pan 
American touring car, owned by him, insuring the same against loss by fire in 
the sum of $2,000; that on July 15, 1921, while appellee was still the owner of 
said automobile, and said insurance was in full force and effect, the automobile 
so insured was wholly destroyed by fire; that immediately thereafter appellee gave 
notice of such loss and of the time, place and circumstances thereof to appellant and 
its authorized agent. Other facts are alleged which relate to the details of such 
notice and to appellee’s failure to make proof of loss within the time specified in 
the policy. Copies of the policy and certificate mentioned in the complaint were 
marked Exhibits A and B, respectively, and made parts thereof. Said policy con- 
tains, among others, the following provisions: 

“It is a condition of this agreement that the assured will declare for insurance 
under this policy every car sold by them on which there is either a mortgage interest 
or any indebtedness of any amount whatever due them so far as it shall be in 
their power to control his insurance. Any declaration so made shall be considered 
as a binder under this contract, pending the issue of a certificate to evidence the 
transaction. All certificates are to insure for the joint benefit of the assured and 
the purchasers of the car, as their interest may appear, and in the event of loss 
are made payable: First to the assured, as interest may appear, and balance, if any, 
to the purchaser. 

“In the event of loss or damage the insured shall forthwith give notice thereof 
in writing to this company or the authorized agent who issued this policy, and 
shall protect the property from further loss or damage; and within sixty days 
thereafter, unless such time is extended in writing by this company, shall render 
a statement to this company, signed and sworn to by said insured, stating the 
knowledge and belief of the insured as to the time and cause of the loss or damage, 
the interest of the insured, and all others in the property. * * * It is a condition of 
this policy that failure on the part of the insured to render such sworn statement 
of loss to the company within sixty days of the date of loss (unless such time is 
extended in writing by the company) shall render such claim null and void.” 

Said certificate, omitting signature, is as follows: 

“This certifies that Max Gellman * * * has insurance under open policy No. 
A 125615 to the amount of $2,000 (here follows length of time and description of 
automobile), subject to all the stipulations and conditions of the open policy referred 
to above. This company has issued an automobile policy insuring * * * for the 
benefit of the holders and indorsers of automobile purchase notes, and of approved 
purchasers of automobiles, as described above, sold on deferred payment plans, 
against loss or damage by fire. * * * This certificate is issued in duplicate to 
said Mercantile Discount Corporation, the original as collateral to the open policy, 
and the duplicate to the purchaser named above, as evidence that the purchaser 
is buying an automobile on time or conditional sale contract; * * * it being under- 
stood and agreed that said policy protects the interest of such purchaser to the 
extent of the difference between the sum insured as stated above and the amount 
of the interest in the automobile (at the time of occurrence of any loss or damage 
covered by this policy) of Mercantile Discount Corporation or its assigns, as 
holders of unpaid purchase notes, or the interest of any indorser in due course 
of said notes.” 
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Appellant filed a demurrer to the complaint on the following grounds: (1) It 
does not state facts sufficient to constitute a cause of action, (2) there is a defect 
of parties plaintiff, in this, that the Mercantile Discount Corporation, mentioned in 
the complaint, and in Exhibit A filed therewith, is a necessary party plaintiff. This 
demurrer was overruled. Appellant thereupon filed an answer in two paragraphs; 
the first being a general denial. The second alleges, in substance, that when said 
fire loss occurred the Mercantile Discount Corporation, being then and at the time 
of the commencement of this action the insured named in Exhibit A filed with the 
complaint herein, had a lien on the automobile described therein for the sum of 
$1,185.43, which was the balance of the purchase price thereof due and owing 
from appellee at the time of the fire and loss mentioned in the complaint and 
when this action was commenced; that the contract sued on was executed by 
appellant to appellee and said Discount Corporation to insure them against loss 
by fire to said automobile to the extent, severally, of the interests of appellee 
and said Discount Corporation; that said automobile was purchased by appellee from 
the Indianapolis Schacht Truck Company on or about April 1, 1921, under a written 
contract, whereby title to said automobile was reserved in the seller or its assigns, 
until after the full purchase price thereof was paid; that said contract was there- 
after duly assigned to said Discount Corporation with the consent of appellee; 
that when appellee purchased said automobile he gave his note to said truck company 
in the sum of $1,606, as part of the purchase price thereof, which note was also 
assigned, indorsed and delivered to said Discount Corporation; that when said 
fire occurred said contract and note for the purchase of said automobile were both 
held and owned by said Discount Corporation; and that the amount due thereon 
at said time, and when this action was commenced, was said sum of $1,185.43. 
It is then alleged that appellee is not entitled to recover anything whatsoever on 
account of the aforesaid interest of said Discount Corporation under said policy 
and certificate of insurance; that said answer is partial, and is addressed to so 
much of the complaint as seeks to recover the amount of the interest aforesaid of 
said Discount Corporation. Appellee filed a reply in general denial to this para- 
graph of the answer, and the defendant George H. Moore & Co. filed an answer 
in general denial to the complaint. The cause was submitted to the court for 
trial, and on request a special finding of facts was made, and conclusions of law 
were stated thereon, which were followed by a judgment in favor of appellee 
against appellant, and in favor of the defendant George H. Moore & Co. 

[1] Appellant contends that the complaint on its face disclosed a defect of 
parties plaintiff, as alleged in its demurrer thereto, and for that reason the court 
erred in overruling the same. In determining this contention we must bear in 
mind the provisions of certain statutes, which, omitting the portions not pertinent 
to the question under consideration, read as follows: 

“Every action must be prosecuted in the name of the real party in interest. * * * 
All persons having an interest in the subject of the action, and in obtaining the 
relief demanded, shall be joined as plaintiffs. * * * Of the parties in the action, 
those who are united in interest must be joined as plaintiffs or defendants; but, 
if the consent of anyone who should have been joined as plaintiff cannot be obtained, 
he may be made a defendant, the reason thereof being stated in the complaint. * * *” 
Sections 251, 263, 270, Burns’ 1914. 

In the instant case the complaint disclosed that the contract of insurance, con- 
sisting of the policy and certificate mentioned therein, is one in which appellee and 
the Mercantile Discount Corporation are joint payees, to the extent of the liability 
for the alleged damage to the automobile in question, conditioned that said Discount 
Corporation has an interest therein by reason of an indebtedness due it. It is 
alleged “that appellee was indebted to the Mercantile Discount Corporation in a 
certain sum of money, which gave him the right to insure under the terms of the 
general policy of insurance” issued to appellant, and there is no averment that 
such indebtedness has been paid. Therefore we must presume that such indebted- 
ness existed at the time the automobile was destroyed by fire, as alleged, under 
the rule that a status once established, or a relationship once shown to exist, is 
presumed to continue until the contrary appears. Spaulding v. Sones (1894), 11 
Ind. App. 562, 39 N. E. 526; Pittsburgh, etc, R. Co. v. Harper (1894), 11 Ind. 
App. 481, 37 N. E. 41; McAfee v. Montgomery (1898), 21 Ind. App. 196, 51 N. E. 
957; Waters v. Delagrange (1915), 183 Ind. 497, 109 N. E. 758. The contract in 
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suit does not provide for a specific sum, which will be due each of the payees 
named therein, in the event of loss, but for the payment of a gross sum to both. 
True, this sum is to be divided between the two payees named and the priority of 
payment is fixed, but the amount to which each is entitled is not determined, being 
dependent upon undisclosed facts. It is thus made to appear that said payees have 
a common interest in the subject of this action, as a recovery will enure to 
the benefit of both, notwithstanding the fact that they may not share equally 
therein. This being true, said Discount Corporation is a necessary party plaintiff 
to this action, since it is not made a party defendant under an averment that its 
consent to be made a party plaintiff could not be obtained as provided in Section 
270, Burns’ 1914, quoted supra. Home Ins. Co. v. Gilman (1887), 112 Ind. 7, 
13 N. E. 118; Hadley v. Hobbs (1894), 12 Ind. App. 351, 39 N. E. 523; Franklin 
Ins. Co. v. Wolff (1899), 23 Ind. App. 549, 54 N. E. 772; Chicago, etc., R. Co. 
v. Lane (1900), 26 Ind. App. 535, 59 N. E. 341; Pittsburgh, etc., R. Co. v. Home 
Ins. Co, (1915), 183 Ind. 355, 108 N. E. 525, Ann. Cas. 1918A, 828; Conti- 
nental Ins. Co. v. Bair (1917), 65 Ind. App. 502, 114 N. E. 763, 116 N. E. 752; 
Spencer v. McGuffin (1921), 190 Ind. 308, 130 N. E. 407, 14 A. L. R. 385; A&tna 
Ins. Co. v. Reyman (1921), 191 Ind. 574, 132 N. E. 657. We conclude that the 
court —_ in overruling the demurrer to the complaint because of a defect of parties 
plaintiff. 

[2,3] Appellee contends that the action of the court in overruling the demurrer 
to the complaint was rendered harmless by the fact that appellant filed an affirma- 
tive answer in which it tendered an issue as to the amount due the Mercantile 
Discount Corporation from it, under the contract in suit, by reason of the loss of 
the automobile in question, and obtained a finding in its favor, based on evidence 
introduced on the trial. We concur in this contention for the following reasons. 
When the court made its adverse ruling on the demurrer to the complaint, appellant 
had the choice of different courses of procedure, under some of which the error 
of the court in its ruling on said demurrer would have remained available to him 
on appeal, and under others such error would have become harmless. To illus- 
trate: If it had elected to stand on such ruling, and refused to plead, the error 
would have remained available as a ground for reversal. If it had elected to 
file a petition setting up the facts, and asked that said Discount Corporation be 
made a party defendant to answer as to its interest, if any, in the subject of the 
action, and such petition had been denied, the error in question would have remained 
available to appellant on appeal, but, if such petition had been sustained, and 
said Discount Corporation had been made a party defendant, and given an oppor- 
tunity to set up any interest it may have had in the subject of the action, such 
error would have been rendered harmless. If it had elected to file an answer, not 
tendering an issue as to any interest of said Discount Corporation in the amount 
for which it was liable by reason of the loss of the automobile in question, and 
a judgment had been rendered against it, the error under consideration would have 
been available on appeal. In the last-named event a motion in arrest of judgment 
might have been made, since a demurrer for defect of parties plaintiff had been 
filed, and a waiver of such defect thereby avoided. Hedekin Land Co. v. Campbell 
(1915), 184 Ind. 643, 112 N. E. 97; Danville Trust Co. v. Barnett (1915), 184 
Ind. 696, 111 N. E. 429. Had such a motion been filed before the rendition of 
judgment and overruled, the error under consideration would have remained effec- 
tive as cause for a reversal on appeal. It will be observed, however, that appellant 
did not elect to follow any of the suggested courses of procedure, but elected, after 
an adverse ruling on its demurrer to the complaint, to file an affirmative para- 
graph of answer in addition to a general denial, in which it set up the interest of 
said Discount Corporation in the subject of the action, and secured a finding in 
its favor thereon, which was given effect in the judgment rendered against it. 
Appellant, having voluntarily chosen this course of procedure, with the result stated, 
is not now in a position to say that it was harmed by the adverse ruling on its 
demurrer to the complaint. True, it was entitled, as a matter of right, to have 
said Discount Corporation in court as a party to the action, so as to bind it 
by any judgment rendered, but that was a right it could waive, and which it 
did waive by tendering the issue disclosed by its affirmative paragraph of answer, to 
which a reply in general denial was filed. It is to be understood, however, that the 
judgment following a determination of such issue is conclusive only between the 
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parties before the court, but not of any right of said Discount Corporation, by 
reason of the loss of the automobile in question, as it has not had its day in court. 
The following decisions support the conclusion we have stated: Vulcan Iron, etc., 
Co. v. Electro, etc., Co. (1913), 54 Ind. App. 28, 99 N. E. 429, 100 N. E. 307; 
Pittsburgh, etc., R. Co. v. Home Ins. Co., supra. Appellant cites the case of tna 
Ins. Co. v. Reyman, supra, as conclusive against appellee’s contention that the error 
in question has been rendered harmless. We do not so consider it for the very 
obvious reason that the court in the case cited expressly states that the evidence, 
by which an attempt was made to show that the mortgage debt there involved 
had been paid, “was not within the issues joined.” In the instant case the fact is 
otherwise, as appellant tendered an issue by its affirmative paragraph of answer as 
to the amount due said Discount Corporation under the contract in suit. This is 
a distinguishing feature, which deprives the case cited of controlling influence in 
considering the question we have determined. 

[4,5] Appellant contends that the court erred in stating its first and third con- 
clusions of law, which, when taken together, are in effect as follows: The law 
is with appellee, and judgment should be rendered in his favor against appellant 
in the sum of $914.03. The reasons presented in support of this contention are 
equally applicable to each of such conclusions, and hence we will consider them 
as one and of the effect stated. It is urged that before such conclusions would 
be warranted the finding of facts on which they are based must show that appellee 
made proof of his alleged loss within 60 days thereof, as the contract of insurance 
in suit requires, or that the making of such proof was waived by appellant within 
such time, and that neither of such essential facts were found. We readily agree 
with appellant as to the necessity of a finding of one or the other of such facts, 
and that the one first stated was_not found, but we cannot agree that the latter 
one, viz., that the making of such proof of loss was waived by appellant, was 
not found. While it is true that the fact of such waiver is not found as an ulti- 
mate fact, as would have been proper, primary faets are found which necessitate 
an inference of a waiver by appellant of the proof of loss within 60 days thereof, 
and hence such ultimate fact will be treated as found. Judah v. F. H. Cheyne, 
etc., Co. (1913), 53 Ind. App. 476, 101 N. E. 1039; Harris v. Riggs (1916), 63 
Ind. App. 210, 112 N. E. 36; Bissell, etc., Works v. South Bend, etc., Co. (1916), 
64 Ind. App. 1, 111 N. E. 932. In support of this statement, we cite that part of 
the finding which discloses that George H. Moore & Co., as agent of appellant, was 
vested with power and authority on its behalf to countersign and issue policies for 
it, to collect premiums thereon, to investigate losses thereunder and to make reports 
on such losses to appellant, and on occasions to receive proofs of loss for it, and 
make payments thereof with checks issued by it, and to receive service of process 
in suits against it; that said Moore & Co., as such agent and under such authority, 
had rendered such services for appellant with its knowledge; that appellee had 
an automobile insured under the contract in suit, which was destroyed by fire on 
July 15, 1921; that within 60 days after said fire appellee notified said Moore & 
Co. of his loss thereby, and when and where the same occurred, and asked if it 
were necessary to make formal proof of said loss; and that said Moore & Co., 
“with full power and authority from appellant,” notified appellee that it was not 
necessary for him to make further proof of loss. It thus appears that the said 
Moore & Co., as agent of appellant, was clothed with a diversified authority broad 
enough in scope to warrant the notice given by it to appellee, with reference to 
the necessity of making further proof of loss, unless the phrase, “with full power 
and authority from appellant,” quoted above, is the statement of a conclusion of 
law and not a conclusion of fact, as appellant contends. We recognize that the 
line of demarcation between conclusions of law and conclusions of fact is not 
one to be easily drawn in all cases. The following has been stated as a deter- 
mining rule: 

“If from the facts in evidence the result can be reached by that process of 
natural reasoning adopted in the investigation of truth, it becomes an ultimate 
fact, to be found as such. If, on the other hand, resort must be had to the artificial 
processes of the law, in order to reach a final determination, the result is a con- 
clusion of law.” Levins v. Rovengo, 71 Cal. 273, 12 Pac. 161; Weidenmueller 
v. Stearns, etc., Co., 128 Cal. 623, 61 Pac. 374; Oregon, etc., Builders v. Mont- 
gomery, etc., Co., 94 Or. 349, 184 Pac. 487. 
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This rule has been recognized and given effect by this court. Lagler v. 
Roch (1914), 57 Ind. App. 79, 104 N. E. 111; Cable Co. v. McElhoe (1915), 
58 Ind. App. 637, 108 N. E. 790. We are clearly of the opinion that an applica- 
tion of this rule must lead to the conclusion that the phrase under consideration 
contains a conclusion of fact and not one of law. Numerous cases might be cited, 
which by analogy would support this view, but we content ourselves with the 
following: Horn v. Lupton (1914), 182 Ind. 355, 105 N. E. 237, 106 N. E. 708; 
Schmitt v. Weil (1910), 46 Ind. App. 264, 92 N. E. 178; State ex rel. v. Williams 
(1906), 39 Ind. App. 376, 77 N. E. 1137; Behler v. Ackley (1909), 173 i 173, 
89 N. E. 877; Taylor v. Canaday (1900), 155 Ind. 671, 57 N. E. 524, 59 N. E. 20; 
Pavey v. Braddock (1908), 170 Ind. 178, 84 N. E. 5; Stix v. ‘Sede (1886), 108 Ind. 
254, 9 N. E. 905; Baldwin v. Heil (1900), 155 Ind. 682, 58 N. E. 200; Warren 
County Bank v. Keister (Ind. App. 1923), 138 N. E. 517. Considering such phrase 
as a finding of fact, as we have determined it to be, we find nothing to prevent 
our adherence to the conclusion stated above that the ultimate fact of a waiver by 
appellant of a proof of loss on the part of appellee must be treated as found, 
under the authorities cited, following the statement of such conclusion. 

[6-8] Appellant asserts that there is no finding that appellee was the owner 
of the automobile in question, or that he had any interest therein, either when the 
contract in suit was executed or when the fire which destroyed the same occurred, 
and that without such a finding as to both of said times the conclusions of law 
under consideration cannot be sustained. In this connection it must be borne in 
mind that the intendments and presumptions are in favor of the finding rather 
than against it, and in ascertaining its meaning and effect it must be read as a 
whole, and, if, when so read, it can be said to sustain the conclusions of law stated 
thereon, no error can be successfully predicated on exceptions to such conclusions. 
Judah v. F. H. Cheyne, etc., Co., supra; Harris v. Riggs, supra. When the special 
finding in the instant case is so read, it discloses the following pertinent state- 
ments bearing on the question under consideration: 

“That upon April 1, 1921, appellant issued to appellee an individual certificate 
or policy, insuring appellee’s car against loss by fire in the sum of $2,000, which 
policy was in full force and effect at the time appellee’s car was destroyed, * * * 
and on July. 15, 1921, said automobile, owned by appellee and insured by appellant, 
was destroyed by fire, * * * and that there is due appellee on account of the loss 
of his automobile from appellant the sum of $914.03.” (Our italics.) 

These facts are clearly sufficient to overcome appellant’s contention in the light 
of the following decisions: Home Ins. Co. v. Duke (1881), 75 Ind. 535; Phoenix 
Ins. Co. v. Benton (1882), 87 Ind. 132; Insurance Co. v. Hegewald (1903), 161 
Ind. 631, 66 N. E. 902; Judah v. F. H. Cheyne, etc., Co., supra. In the case 
last cited the court, in considering whether ownership of real estate was sufficiently 
found, after reciting facts less conclusive than those stated above, said: 

“Under such a finding of facts it would be a legal absurdity to hold that the 
judgment of the trial court should be reversed, because such court did not in 
express words find the ultimate fact of present ownership of the real estate in 
question.” 

[9] The contract of insurance in the instant case covered the body, machinery 
and equipment of appellee’s automobile, “while within the limits of the United States 
(exclusive of Alaska, the Hawaiian Islands, Porto Rico) and Canada.” Appellant 
contends that there is no finding that appellee’s automobile was destroyed by fire 
while located within the prescribed territory. In making this contention appellant 
is clearly in error, as it is expressly found that, “while both policies of insurance 
were in full force and effect, on July 15, 1921, said automobile, owned by appellee 
and insured by appellant, was destroyed by fire.” This could only be true if the 
automobile was located in the prescribed territory when it was destroyed, for other- 
wise such policy would not have been in full force and effect, as to appellee’s 
automobile, at such time. 

[10,11] Under the contention that the court erred in overruling appellant’s 
motion for a new trial, it is urged that there is no evidence that appellee, within 
60 days after the occurrence of his loss, furnished appellant proof thereof, as 
required by the contract of insurance, or that the furnishing of such proof of 
loss was waived, and hence any finding to the contrary is not sustained by the 
evidence. We have held that there is a finding of a waiver of proof of such loss, 





452 Insurance Law Journal, Vol. 63. [Sept., 1924 


and we will now proceed to determine whether the evidence sustains such finding, 
the rule being that slight evidence is sufficient for such purpose. £tna Ins. Co. v. 
Jones (1917), 64 Ind. App. 251, 115 N. E. 697. Rudolph E. Strenes testified, in 
substance, in part as follows: “I am connected with the Indianapolis Schacht 
Truck Company from which appellee purchased his automobile. We have had a 
considerable business with the National Fire Insurance Company and the Mer- 
cantile Discount Corporation, having placed about $300,000 worth of business there- 
with. We have had losses, and made reports thereof to Mr. Fox, agent of the 
National Fire Insurance Company. Mr. Fox made all the adjustments of such 
losses. Two or three of such adjustments were made prior to July 15, 1921. In 
making settlements for such losses. Mr. Fox always brought the drafts in, but 
they were drafts drawn on the Chicago office.” In view of other evidence which 
tends to show that George H. Moore & Co. was an agent of appellant in Indianap- 
olis, and that said Fox was an employee of said company in conducting its agency, 
and through that connection was a representative of appellant, we hold that the 
facts disclosed by the evidence stated above is susceptible of an inference that George 
H. Moore & Co., as an agent of appellant, through its employee Fox, adjusted a 
number of losses which were paid by drafts drawn by said Moore & Co. on 
appellant at its Chicago office. This being true, we are bound by such an infer- 
ence on appeal. Bilskie v. Bilskie (1918), 69 Ind. App. 595, 122 N. E. 436. If 
said Moore & Co. had that authority, was it a general authority to adjust losses 
which would carry with it authority to waive the proof thereof, or was it a special 
authority, limited to the cases in which such adjustments were made? Prussian, 
etc., Co. v. Peterson (1902), 30 Ind. App. 289, 64 N. E. 102; Indiana, etc., Co. v. 
Capehart (1886), 108 Ind. 270, 8 N. E. 285; Germania, etc., Co. v. Pitcher (1902), 
160 Ind. 392, 64 N. E. 921, 66 N. E. 1003; Ohio, etc., Co. v. Glaze (1913), 55 
Ind. App. 147, 101 N. E. 734. If it be said that the facts, which the evidence 
tends to prove, would warrant an inference of either general or special authority 
to adjust losSes, we must accept the one drawn by the court, viz., that of general 
authority, although a contrary inference might appear to us to be equally as rea- 
sonable, and one we might be more inclined to draw, had the question been submitted 
to us as an original one. City of Linton v. Jones (1920), 75 Ind. App. 320, 
130 N. E. 541. But it will be observed in the instant case that appellant, with 
knowledge that appellee was relying on a waiver of a proof of loss and the extent 
of the authority, if any, of Moore & Co. to adjust losses for it, failed to introduce 
any evidence bearing on that question. This was a circumstance the court had a 
right to consider in determining what inference it would draw from the facts proved, 
and may of itself have been controlling on a question which otherwise would have 
been in even balance. Barnett v. Gluting (1891), 3 Ind. App. 415, 29 N. E. 154, 
927; Bump v. McGrannahan (1916), 61 Ind. App. 136, 111 N. E. 640; Godwin 
v. De Motte (1917), 64 Ind. App. 394, 116 N. E. 17; Indianapolis, etc., T. Co. 
v. Montfort (Ind, App. 1923), 139 N. E. 677. We therefore conclude that appel- 
lant’s contention under consideration cannot be sustained. 

[12-18] Appellant predicates error on the action of the court in admitting cer- 
tain evidence over its objections, which we will now consider briefly, although, in 
our opinion, no reversible error is shown. Contention is made that it was error to 
permit the witness Fox to testify that he was an agent for appellant, but it does 
not appear that the court so found. The error, if any, was therefore harmless. 
Contention is also made that it was error to permit the witness Fox to testify that 
he paid to the Mercantile Discount Corporation the sum of $1,185.45 under the 
policy in suit, and to state the manner of such payment. This evidence was com- 
petent as a circumstance bearing on the authority of Moore & Co., by whom 
the witness was employed, to adjust losses for appellant. The further contention 
is made that it was error to permit the witness Scharffin to testify that he, either 
alone or in company with appellee, went to the Mercantile Discount Corporation 
several times in the month of July, 1921, after the fire occurred, but this fact of 
itself was immaterial, and of such a nature as to render its admission harmless. 
Complaint is made of the admission of the testimony of the last-named witness 
relating to a conversation he had with Mr. Fox, who the evidence tends to show 
was an employee of Moore & Co. in its insurance business, with reference to 
appellee’s loss. This complaint is based on the ground that said Moore & Co. had 
no authority over such loss. Whether said company had any such authority was 
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a matter of fact for the determination of the court, and hence the admission of 
such evidence was competent; its effectiveness, however, being dependent on a find- 
ing that said company had such authority. Complaint is also made of the admission 
in evidence of an alleged proof of loss by appellee, which was delivered to George 
H. Moore & Co., based on the ground that it shows on its face that it was 
executed 71 days after such loss, which was on a date subsequent to the 60-day 
period in which such proof of loss could be filed, in order to be effective as such, 
and on the further ground that, under the evidence, said Moore & Co. had no 
authority to accept a proof of loss from appellee. It suffices to say, in answer to 
this complaint, that appellant was not harmed by the admission of such evidence, 
even if it was error to do so, as there is no finding based thereon, and hence 
it appears that the court was not influenced thereby. Railway, etc., Ass’n v. Arm- 
strong (1899), 22 Ind. App. 406, 53 N. E. 1037. Errors are based on the action 
of the court in permitting appellee to testify that he asked one of the ladies in 
the office of said Moore & Co. what he was to do in the case, and in permitting 
him to state that Mr. Fisher, of the Mercantile Discount Corporation, had said 
to him that he would take care of it. These matters are so clearly immaterial 
and harmless that we pass them without further notice. Finally it is asserted that 
the court erred in admitting in evidence a copy of a statement made by appellee 
to an alleged investigator of the loss in question, and the testimony of the wit- 
ness Scharffin as to such investigator making a copy of such statement, and giving 
the same to appellee. If we concede that this evidence is incompetent, as appellant 
insists, and therefore should not have been received, such concession would not be 
of controlling influence under the facts of the instant case, in view of the char- 
acter of such evidence. As said in the case of Shira v. State ex rel. (1918), 187 
Ind. 441, 119 N. E. 833: 

“The admission of irrelevant testimony which has little if any probative force 
does not constitute reversible error where there is nothing to indicate that the 
complaining partly was, or could have been, harmed by its introduction, particu- 
larly where the issues were tried by the court without the intervention of a jury, 
as in this case, and the decision does not depend on the incompetent evidence for 
its support.” 

Other contentions are made, but they are so related to the questions we have 
already determined that their ineffectiveness as grounds for a reversal of the judg- 
ment may readily be seen. We therefore conclude our opinion without their indi- 
vidual consideration, as no good purpose would be subserved thereby. Failing to 
find sufficient grounds for sustaining any one of the errors assigned in this court, 
the judgment is affirmed. 


HILL er at. v. INTERNATIONAL INDEMNITY CO. (No. 25262.) 
(Supreme Court of Kansas. May 10, 1924.) 
225 Pacific Reporter, 1056. 
(Syllabus by the Court.) 
INSURANCE—MORTGAGEE TO WHOM LOSS IS PAYABLE IS MERELY 

APPOINTEE AND CANNOT RECOVER IF INSURED HAS VIOLATED 

CONDITIONS. 

Under a fire insurance policy making the loss payable to a named mortgagee 
as his interest may appear and in the absence of any provision in the policy or mort- 
gage clause creating a different relation, the mortgagee is not a party to the contract, 
but he is merely an appointee to receive the proceeds of the policy to the extent 
ot his interest in the event of a loss, and his rights to receive such proceeds depend 
upon the rights of the insured, and a violation of the conditions of the policy by 
the insured which prevents his recovery thereon will also prevent recovery by the 
mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

Appeal from District Court, Cowley County; Oliver P. Fuller, Judge. 

Action by E. H. Hill and R. F. Howard, partners, doing business under the 
firm name and style of Hill-Howard Motor Company. Judgment for plaintiffs, 
and defendant appeals. Reversed, with directions. 

Thomas F. Doran and Clayton E. Kline, both of Topeka, for appellant. 

Albert Faulconer, Kirke W. Dale and C. L. Swarts, all of Arkansas City, for 
appellees. 
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Harvey, J. This is an action on a fire insurance policy by the mortgagee, to 
whom the loss was payable. From a judgment for plaintiff the defendant appealed. 

E. A. Redd purchased from the Hill-Howard Motor Company a Chalmers tour- 
ing ear and in part payment gave to the sellers his note, in effect a chattel mort- 
gage on the car, which stipulated that the purchaser should insure the automobile 
against fire in favor of the seller for an amount sufficient to cover the principal of 
the note. In compliance with that stipulation, Redd took out a policy of insurance 
against loss by fire on the automobile in the International Indemnity Company, 
which policy contained this provision: 

“The automobile described is fully paid for by the assured and is not mortgaged 
or otherwise incumbered, except as follows: $450.00 due Nov. 9, 1919. Loss, 
if any, payable to Hill-Howard Motor Co. as their interests may appear.” 

The policy also contained this provision: 

“It is a condition of this policy that it shall be null and void: (b) If at the 
time a loss occurs there be any other insurance covering against risks assumed by 
this policy which would attach if this insurance had not been effected.” 

Thereafter Redd took out an insurance policy in the Western Automobile In- 
surance Company against loss by fire upon the same automobile. While both poli- 
cies were ostensibly in force the car was destroyed by fire. This action was not 
brought by Redd, but was brought by the mortgagee named in the first policy. 
The answer set up the conditions of the policy above set out and alleged that 
the conditions of the policy had been broken by the taking out of the second insur- 
ance policy and that therefore the first policy had become void, for which reason 
the defendant denied liability. No reply was filed. The only evidence offered by 
the plaintiff on the trial was as to the value of the car at the time of the fire 
and the amount still due the mortgagee, and on behalf of the defendant evidence 
was offered of the taking out by Redd of the second insurance policy on the car. 
There was no claim made on behalf of the plaintiff that the defendant had in any 
manner waived the conditions of the policy sued on, nor that it had so conducted 
itself as to be estopped from asserting the defense plead. 

Appellant contends that the conditions of the policy which avoided it by taking 
out other insurance were binding upon the mortgagee as well as upon the assured. 
It is a well settled principle of insurance law which has been long established and 
apparently universally followed that where the policy simply designates the mort- 
gagee as the person to whom the loss, if any, is payable to the extent of his interest, 
the balance, if any, to be payable to the assured, that the mortgagee is bound by 
the conditions of the policy to the same extent the assured is bound, and, if the 
conditions be broken in such a way that the assured cannot recover, the mort- 
gagee cannot recover. 

In Franklin Savings Institution v. Central Mutual Fire Insurance Co., 119 
Mass. 240, it was held: 

“Where a building is insured against fire by a policy which provides that ‘if 
the insured shall vacate the property in whole or in part, this policy shall be 
void; this company will not insure unoccupied property,’ and an indorsement is 
made upon the policy by which it is to be payable in case of loss or damages 
to mortgagees of the insured property ‘as their mortgage claim may appear,’ and 
the property is afterwards destroyed by fire, when unoccupied, the policy is void 
both as to the original assured and the mortgagees.” 

In the opinion it was said: 

“It has been repeatedly held by this court that such an indorsement does not 
operate as an assignment of the policy, nor as a contract to insure the interest 
of the mortgagees, but that they can claim only what the party originally insured 
is entitled to recover under his contract.” 

In Holbrook v. Baloise Fire Ins. Co., 117 Cal. 561, 49 Pac. 555, the policy 
contained a clause naming the mortgagee and stipulating that loss, if any, is payable 
to said mortgagee. The policy contained a provision that, if other insurance should 
be taken on the property without the consent of the insurance company, the policy 
would be void. Other insurance was taken, and it. was held that the policy was 
void both as to the insured and as to the mortgagee. 

In Jaskulski v. Citizens’ Mut. Fire Ins. Co., 131 Mich. 603, 92 N. W. 98, 
where a fire insurance policy was issued to the owner of the property and on it 
was indorsed, “Loss, if any, payable to E., mortgagee, as his interest may appear,” 
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the mortgagee had no contract with the company, avoiding the effect of a condition 


in the policy rendering it void on a transfer of the property without written notice 
to the insurer. 


In Am. Central Ins. Co. v. Birds B. & L. Ass’n, 81 Ill. App. 258, the insur- 
ance policy contained the clause: 


“Loss, if any, payable to the Birds Building & Loan Association, as its interest 
may appear.” 


The policy contained a provision that it should be void and of no effect if 
without notice to the insurance company and the permission thereof the assured 
shall now have or hereafter make or procure any other insurance, whether valid 
or not, on the property insured. It was said in the opinion (page 261): 


“The fact that the loss was made payable to the appellee as its interest might 
appear did not prevent a breach of condition of the policy from making it void 
as to appellee.” 

In Franklin Ins. Co. v. Wolff, 23 Ind. App. 549 (54 N. E. 772), it was held: 

“A mortgagee to whom a loss is payable as his interest may appear is not 
an assignee of the policy in the sense that a new contract of indemnity is created 
with the insurer. Such mortgagee is therefore bound by a clause in the policy 
prohibiting other insurance of the property by the insured.” 

In the opinion (page 554 [54 N. E. +741) it was said: 

“The effect of the mortgage clause is that the company agrees, if money be- 
comes due the mortgagor under the contract, to pay it to the mortgagee instead 
of paying it to the mortgagor himself. * * * The mortgagee can recover only 
in case the mortgagor could have done so.” 

In Monroe Building & Loan Association v. Liverpool & L. & G. Insurance 
Co., 50 La. Ann. 1243 (24 South. 238), the policy contained the clause: 

“Any loss that may be ascertained and proven to be due the assured under 
the contract shall be payable to —————, mortgagee, as its interest may appear at 
the time of the fire, and remainder, if any, to the assured.” 

After loss the mortgagee sued on the policy. It was held (page 1246 [24 South. 

239]) that the mortgage clause— 
“secures to the mortgagee, while his mortgage is extant, the right of recovering 
any amount which may become due by the insurance company in which the insurance 
was effected upon that condition. * * * The fact that the loss, if any, was made 
payable to the mortgagee did not have the effect of canceling the conditions prece- 
dent to recovery.” 

Other insurance was taken out by the assured in violation of the terms of the 
policy. It was held that the mortgagee could not recover. 

In Antes v. State Ins. Co., 61 Neb. 55, 84 N. W. 412, under a mortgage clause 
attached to a policy of insurance as follows: “Loss, if any, payable to 
as her interest may appear, she being the mortgagee,” held that the mortgagee stood 
in no more favorable light than an assignee of the policy to the extent of her 
interest in the insured property, by virtue of her mortgage, and that the contract 
of insurance is with the mortgagor, its validity depending upon performance or 
waiver of conditions which it contains. In this case the conditions of the policy 
were violated by the assured taking out other insurance, and it was held that 
the mortgagee could not recover. 

In Keith v. Royal Ins. Co., 117 Wis. 531, 94 N. W. 295, it was said: 

“Under a policy issued to the owner of property and providing, with respect 
to a mortgagee, merely that the loss, if any, shall be payable to the latter as his 
interest may appear, the insurer owes no other or different duty to the mortgagee 
than by its contract it owes to the insured. The mortgagee can recover solely in 
the right of the insured, and only when the latter can.” 

In Roper v. Insurance Co., 161 N. C. 151, 76 S. E. 869, the court had before 
it several insurance policies, some of which had the mortgage clause in the form 
spoken of as the New York and New Jersey standard mortgage clause (which 
is the same as the union mortgage clause mentioned in 48 Kan. 446, 29 Pac. 682). 
As to such policies the court held that the rights of the mortgagee were not 
defeated by the failure of the insured to perform the conditions subsequent set 
out in the policy. It also had consideration of a policy in which the mortgage 
clause, which it speaks of as the simple loss payable clause, providing that the 
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loss, if any, is payable to the mortgagee as his interest may appear. As to this 
policy the court said (p. 162 [76 S. E. 873]): : ; 

“The courts with unanimity held that the mortgagee acquires no greater rights 
than those enjoyed by the mortgagor insured. Such a clause amounts merely to 
a designation of the person to whom the policy is to be paid in case of loss, 
and not to an insurance on his own behalf.” 

In Williams v. Pioneer Co-op. Ins. Co., 183 App. Div. 826, 171 N. Y. Supp. 
353, it was held: : : ; 

“Where a fire insurance policy was rendered void by the act of insured in 
leaving the property unoccupied, a mortgagee cannot recover on the policy; there 
being no mortgagee clause thereon.” 

In that case the policy recited that the loss, if any, was first payable to the 
mortgagee, and the balance, if any, to the insured. 

In Auto Owners’ Protective Exch. v. Edwards (Ind. App.), 136 N. E. 577, 
an action by the conditional seller of an automobile on a policy taken out by the 
conditional purchaser, plaintiff alleging that his interest exceeded the amount due 
on the policy, which policy insured the plaintiff as his interest might appear, it was 
held that the plaintiff must aver that insured had performed the contract conditions 
in order to state a cause of action and that the insurer could make any defense 
against the plaintiff that it could against the conditional purchaser. 

In 26 C. J. 273, the rule is thus stated: 

“Under a policy making the loss payable to a third person as his interest may 
appear the payee is not a party to the contract, but only an appointee whose rights 
are dependent upon the rights of the insured and a violation by the latter of the 
conditions of the policy will forfeit the rights of such appointee.” 

And in 14 R. C. L. 1084 it is said: 

“A clause in a policy merely making the loss payable to a mortgagee as his 
interest may appear makes the mortgagee the simple appointee of the mortgagor 
to receive the proceeds to the amount of his interest, and to place his indemnity 
at the risk of every act and omission of the mortgagor that avoid, terminate, or 
affect the insurance of the latter’s interest under the terms of the policy.” 

To the same effect is Cooley on Insurance, 1521; May on Insurance, § 447; 
Ostrander on Insurance, § 117; Clement on Insurance, Vol. 1, p. 37; Fire Insurance 
Contract, by Insurance Society of N. Y., p. 201, and authorities collected in the 
notes in 135 Am. St. Rep. 746, and 18 L. R. A. (N. S.) 199. 

The case before us is identical with N. B. Fire Ins. Co. v. Morris Bank, 
136 Va. 402, 118 S. E. 236. There C. B. Toler took out an insurance policy on an 
automobile. The policy contained this clause: 

“Loss, if any, payable to the Morris Plan Corporation, as their interest may 
appear. 

The policy also provided that it should be null and void: 

“If at the time a loss occurs there be any other insurance covering against 
the risks assumed by this policy which would attach if this insurance had not 
been effected.” 

Thereafter Toler took insurance upon the automobile in another company, and 
both policies were ostensibly in force at the time the automobile was destroyed 
by fire. The mortgagee sued and recovered judgment in the court below and this 
was reversed by the Supreme Court with directions to enter judgment for defend- 
ant. The court said: “A mortgagee of insured property may protect his interest 
therein so that no independent action of the mortgagor can injuriously affect it 
either by insuring in his own name or by having a clause inserted which stipu- 
lates that the interest of the mortgagee shall not be invalidated by the act or 
neglect of the mortgagor, but that had not been done.” The court held: 

“Where there is merely a clause providing that the loss, if any, shall be pay- 
able to the mortgagee as his interest may appear, the contract as to the mortgagee 
is merely collateral to the principal undertaking to pay the mortgagor, the mortgagee 
is merely an appointee of the fund, his rights are no greater than those of the 
assured, and therefore a breach by the latter will avoid the policy as to the mortgagee.” 

The situation is to be distinguished from that presented in Insurance Co. v. 
Coverdale, 48 Kan. 446, 29 Pac. 682, where the court construed the union mort- 
gage clause, which specifically provided: 

“It being hereby understood and agreed that this insurance, as to the interest 
of the mortgagee, shall not be invalidated by any act or neglect of the mortgagor.” 
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In that case it was properly held that by virtue of the mortgage clause the 
mortgagee had a contract of insurance with the company on which he could main- 
tain an action in his own name. Under such a clause it has been repeatedly held 
that the mortgagee will not be defeated by the neglect or failure of the mortgagor, 
the assured, to comply with the terms of the policy, especially as to conditions 
subsequent. 


The case is also to be distinguished from Stamey v. Assurance Co., 93 Kan. 
707, 150 Pac. 227; Id. 96 Kan. 99, 150 Pac. 227. There the policy contained this 
provision : 


“Tf, with the consent of this company, an interest under this policy shall exist 
in favor of a mortgagee, or of any person or corporation having an interest in 
the subject of insurance other than the interest of the insured as herein described, 
the conditions hereinbefore contained shall apply in the manner expressed in such 
provision and conditions of the insurance relating to such interest as shall be 
written upon, attached or appended thereto.” 

All that was attached to the policy was a mortgage clause reciting: 

“Loss, if any, is first payable to the United States Carriage Company as their 
interest may appear.” 

No statement whatever of the provisions or conditions of insurance were written 
upon, attached or appended to the policy except the mortgage clause. It was there 
held that because of the above-quoted provision in the policy the rights of the 
mortgagee would not be affected by conditions of the policy unless such conditions 
were contained or referred to in the mortgage clause itself. This decision is in 
accord with the great weight of authority upon this point as shown by the authori- 
ties collected in the note 19 A. L. R. 1449, though there are decisions to the con- 
trary. But the doctrine of that case is not applicable here for the reason that 
the policy sued on in this action contains no clause like that contained in the policy 
in the Stamey Case. It may be noted that even though the policy contained a clause 
like that in the Stamey Case the mortgagee is bound by the conditions of the 
policy if the mortgage clause itself contains or refers to those conditions, as in 
Longfellow v. Insurance Co., 102 Kan. 473, 170 Pac. 813, and Burns v. Insurance 
Co., 103 Kan. 803, 176 Pac. 985, where the mortgage clause provided that the loss, 
if any, was payable to the mortgagee, “subject, however, to all the terms and condi- 
tions contained or referred to in this policy.” 

From what has been said it is clear that the provision in this policy that the 
loss, if any, is payable to Hill-Howard Motor Company, mortgagee, as their inter- 
est may appear, merely constituted the mortgagee an appointee to receive the money 
in the event of loss, but in no sense relieved the mortgagee from the effect of acts 
or omissions of the assured which avoided the policy. From which it follows 
that the judgment of the court below must be reversed with directions to enter 
judgment for the defendant. 

All the Justices concurring. 


STANDARD AUTO INS. ASS’N v. WEST. 
(Court of Appeals of Kentucky. May 23, 1924.) 
262 Southwestern Reporter, 296. 


3. INSURANCE—ALLEGATIONS HELD INSUFFICIENT AS AVERMENTS 
THAT ANSWERS IN APPLICATION WERE MADE BY FRAUD OF 
INSURER’S AGENT. 

Allegations that answers in application for insurance were made by fraud, 
and that applicatiin was written by agent of defendant company, and signed by 
plaintiff without reading it, is insufficient to charge that such answers were made 
by fraud of agent. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

7. INSURANCE—REPRESENTATIONS AS TO COST OF AUTOMOBILE, 
AND MODEL, MATERIAL. 

Statement in application for fire insurance on automobile that actual cost of 
car was $1,150, when it was only $950, and that it was a 1919 model, when in fact 
it was a 1918 model, were material misrepresentations. 

(For other cases, see Insurance, Dec. Dig. § 281.) 
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8. INSURANCE—WORDS, “ACTUAL COST TO ASSURED, INCLUDING 
EQUIPMENT,” IN APPLICATION HELD TO MEAN ONLY EQUIP- 
MENT PURCHASED WITH CAR. 

“Actual cost to assured, including equipment,” in application for fire insurance 
on automobile, means actual cost of car and equipment purchased with it, and 
does not include repairs or new equipment thereafter purchased. 

(For other cases, see Insurance, Dec. Dig. § 281.) 

9. INSURANCE—INSURED CANNOT AVOID EFFECT OF MISREPRE- 
eine” IN APPLICATION BY SHOWING THAT HE DID NOT 
READ IT. 

Insured cannot excuse misrepresentation of facts in application for fire policy 
by showing that he signed application without reading it. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

Appeal from Circuit Court, Calloway County. 

Action by W. M. West against the Standard Auto Insurance Association. 
Judgment for plaintiff, and defendant appeals. Reversed, with directions to grant 
new trial. 

Eaton & Boyd, of Paducah, for appellant. 

J. P. Holt, of Murray, for appellee. 

Turner, C. In March, 1921 appellant issued to appellee, the owner of an 
Overland touring car, a policy of insurance wherein among other things it con- 
tracted to insure him against the loss of or damage to the car by fire in the 
sum of $900. 

Thereafter, in July, 1921, the car was practically destroyed by fire, and this 
is a suit on that policy; it being alleged that at the time of the fire the actual 
value of the car was $900. 

In the first paragraph of the answer the issual and delivery of the policy is ad- 
mitted, but it is denied that at the time of the fire the policy was in force, or that 
the value of the car at that time was any sum in excess of $125. 

In separate paragraphs it is affirmatively pleaded by defendant that plaintiff 
made to it a written application for the policy of insurance, duly signed by him, 
wherein he represented and warranted that the car in question was a 1919 model, 
and that the actual cost to him therefor, including equipment, was $1,150; that 
each of said representations and warranties were false, although they were at the 
time relied upon by defendant as true, and except for such reliance the policy 
would not have been issued. It is alleged that each of these false statements were 
made by plaintiff for the purpose of misleading and deceiving the defendant and 
procuring the issual of the policy, and for the purpose of procuring the issual of 
a policy in a greater sum than the actual value of the car. 

There were other defenses not necessary here to be considered. The reply 
denied the material allegations in the answer. 

The court upon motion of the plaintiff transferred the action to the equity 
docket, to which defendant at the time excepted; and, after the evidence was 
taken, a judgment was entered for the plaintiff in the sum of 

However, before final submission, and during the hearing of the case by the 
court, the plaintiff was permitted to file an amended reply over defendant’s objec- 
tion. That amended reply alleges— 

“That, if the errors complained of in the answer appear in the application (and 
the application is in the possession of the defendant) then same were made by 
fraud, accident, or mistake of plaintiff. Said application was written by the agent 
of the defendant company, J. W. Doran, and not by plaintiff, and plaintiff did not 
read same when he signed same, but supposed that said agent stated the facts 
correctly.” 

[1] Assuming for the purposes of this opinion that the word “plaintiff” is 
incorrectly copied in the allegation that the errors in the application “were made by 
fraud, accident, or mistake of plaintiff,” or that the same was a manifest error in 
the use of the wrong word, still, the plea of fraud or mistake is clearly insufficient, 
and did not authorize the introduction of evidence on that issue, even if it intended 
to charge the fraud against defendant’s agent. Plain and unambiguous terms in a 
contract, or in a writing which is the basis of a contract, may not be varied or 
changed, except upon the allegation of mutual mistake of both parties to the con- 


tract and not by a mere allegation that one party to the contract was guilty of a 
mistake. 
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[2,3] Likewise the bare allegation of fraud without a statement of the facts 
showing wherein and how the fraud was committed is only a conclusion of the 
pleader. The allegation here, assuming it was intended to charge the agent of 
defendant with fraud, is only that the answers appearing in the application were 
made by fraud, and that the application was written by the agent of the company, 
and signed by the plaintiff without reading it. This is far from charging that the 
agent of the company, without the knowledge or consent of the plaintiff fraudulently 
inserted false answers in the application and fraudulently procured the plaintiff to 
sign the same without reading it. 21 R. C. L. pp. 440-442. 

So that, if the amended reply intended to charge that the false answers were 
placed in the application by mistake, it was insufficient, because it failed to allege 
they were placed there by the mutual mistake of both the plaintiff and the agent of 
the corporation. If on the other hand it was intended only to charge that they 
were placed therein by the fraud of the agent of the corporation, is was insufficient 
because of its failure to allege that he fraudulently placed them therein without the 
knowledge or consent of the plaintiff, and fraudulently induced him to sign the 
same without reading it. 

[4] It results from what we have said that the court erred in permitting the 
amended reply to be filed over defendant’s objection, because the objection to 
the filing raised the question of its sufficiency. 

We are likewise of opinion that the court erred in transferring the case 
to the equity docket. There is no equitable defense presented by the answer; it 
only relies upon the alleged fraud of the policy holder in procucing the issual 
of the policy by reason of his false representations and warranties in the application. 

[6] By transferring to the equity docket a case wherein there is only a plain 
common-law issue the parties are, in effect, deprived of a trial by jury, and 
manifestly in this case they were so entitled. 

[7] The statement in the application that the actual cost of the car, including 
equipment, was $1,150, when in trust it was only $950, was a material misrepre- 
sentation. And likewise the representation that it was a 1919 model when in fact 
it was a 1918 model was material to the risk and the amount of the risk which ap- 
pellant might be willing to assume. 

[8] “The actual cost to assured, including equipment,” evidently means the 
actual cost of the car itself and the equipment purchased with it at the time of 
the original purchase, and does not include repairs or new equipment thereafter 
purchased and used on or in connection with the car. 

{9] Nor can the allegation that the plaintiff did not read the application before 
signing same be taken advantage of by him. If one was thus permitted to take 
advantage of his own carelessness and avoid the obligations assumed by him in 
a writing, solemn written contracts would be of little value as evidence of 
the engagements entered into by men. McGregor v. Metropolitan Life Insurance 
Co., 143 Ky. 488, 136 S. W. 889; J. I. Case Threshing Machine Co. v. Mattingly, 142 
Ky. 582, 134 S. W. 1131. 

No other questions are decided, but because of the errors indicated the judgment 
is reversed, with directions to grant appellant a new trial, and for further pro- 
ceedings consistent herewith. 


CONTINENTAL INS. CO. v. BURNS. 
(Court of Appeals of Maryland. Jan. 16, 1924.) 
125 Atlantic Reporter, 232. 

1. INSURANCE—ADMISSION OF LETTER SHOWING WAIVER OF 
PROOFS OF LOSS HELD NOT VARIANCE FROM ALLEGATIONS 
OF PERFORMANCE. 

Admission of letters in action on policy insuring automobile against theft, 
showing waiver of insured’s failure to file proper proofs of loss within 60 days, 
was not variance with insured’s allegation that he had complied with all conditions 
of policy, since it meant such conditions as he had been required to perform. 

(For other cases, see Insurance, Dec. Dig. § 645[5].) 

2. INSURANCE—LETTERS SHOWING WAIVER OF PROOFS OF LOSS 
HELD ADMISSIBLE, THOUGH WRITTEN AFTER TIME LIMITED 
FOR FILING. 

Admission of letters, in action on policy insuring an automobile against theft, 
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of waiver of insured’s failure to file proper proofs of loss within 60 days, were 
relevant, though not written until after time for filing proofs had passed, since 
estoppel is not necessary element of waiver. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

3. INSURANCE—WHETHER INSURED'S ‘AUTOMOBILE MISDESCRIBED 

IN THEFT POLICY HELD FOR JURY. 

In an action on a policy insuring an automobile against theft, whether there 
was a misdescription of car held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

4. TRIAL—IMPROPER TESTIMONY, "ADMITTED WITHOUT OBJEC- 

TION, HAS SAME EFFECT AS IF LEGALLY ADMISSIBLE. 

Where improper testimony is admitted without objection, it has the same 
effect as if legally admissible. 

(For other cases, see Trial, Dec. Dig. § 105[1].) 

5. INSURANCE—WHETHER INSURED WAS SOLE OWNER OF AUTO- 

MOBILE AT TIME OF LOSS HELD FOR JURY. 

In an action on a policy insuring an automobile against theft, whether insured 
at the date of policy or at time of loss was the sole and unconditional owner of 
car, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

6. TRIAL—REFUSAL OF PRAYER COVERED BY ANOTHER DOES NOT 

CONSTITUTE ERROR. 

Refusal of a prayer, the substance of which is covered by another, does not 
constitute error. 

(For other cases, see Trial, Dec. Dig. § 260[1].) 

7. INSURANCE—INSURED ENTITLED TO RETURN OF PREMIUMS 

PAID WHERE POLICY VOID AB INITIO. 

Where an insurance policy is void ab initio, insured is entitled to a return 
of the premiums paid by him. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

Appeal from Superior Court of Baltimore City; Heuisler, Judge. 

Action by John J. Burns against the Continentai Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Defendant’s prayers were as follows: 

First. The defendant prays the court to instruct the jury that, if the jury find 
that the automobile in the possession of the plaintiff has been stolen irom its 
original owner prior to the date when the policy of insurance mentioned in the 
evidence was placed on an Oldsmobile by the plaintiff, John J. Burns, then the 
said John J. Burns is not, and was not at the time of taking out the policy 
or at the time of the loss, the sole and unconditional owner of the said automobile 
under the terms of the policy, and the verdict of the jury shall be for the defendant. 

Second. The defendant prays the court to instruct the jury that, if the jury 
find that the plaintiff made his application to the defendant company for insurance 
on an Oldsmobile, motor No. D—37518, but that, after the theft from Burns, it 
was discovered (and the jury believe) that the Oldsmobile bought by Burns was 
a stolen car (that is, had been stolen from someone else before it was sold to 
Burns), then, even if the jury further find that Burns acted in good faith in 
applying for insurance on Oldsmobile D—37518, nevertheless the verdict of the jury 
shall be for the defendant. 

Third. The defendant prays the court to instruct the jury that, if the jury 
find for the plaintiff, then the jury shall allow to the plaintiff the reasonable value 
of the Oldsmobile at the time of the theft, making allowance for depreciation on the 
automobile from the time bought by the plaintiff until the date of the theft. 

Fourth. The defendant prays the court to instruct the jury that by the uncon- 
tradicted evidence the plaintiff has failed to submit the proofs of loss required by 
the policy, and that the verdict of the jury shall be for the defendant. 

Fifth. The defendant prays the court to instruct the jury that by the uncon- 
tradicted evidence in this case the plaintiff did not furnish to the defendant the 
proofs of loss required to be rendered by the plaintiff to the defendant under the 
terms of the policy, and, there being no evidence in this case legally sufficient to 
show any waiver by the defendant of this requirement of the policy, the verdict 
of the jury must be for the defendant. 
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Sixth. The defendant prays the court to rule as a matter of law that, if the 
court sitting as a jury finds that the ownership of the car was not sole and uncon- 
ditional at the time of obtaining the insurance, then the verdict of the court sitting 
as a jury shall be for the defendant. 

Seventh. The defendant prays the court to instruct the jury that no legally 
sufficient evidence under the pleadings has been offered to justify a verdict for the 
plaintiff and that the verdict of the jury shall be for the defendant. 

Eighth. The defendant prays the court to instruct the jury that from the uncon- 
tradicted evidence it appears that there was in the application for the policy a mis- 
description of the automobile; that under the terms of the said policy this misde- 
scription renders it impossible for the plaintiff to recover, and that the verdict of 
the jury shall be for the defendant. 

Ninth. The defendant prays the court to instruct the jury that from the uncon- 
tradicted evidence it appears that the plaintiff, John J. Burns, was not at the time 
of writing the policy or at the time of the loss, the sole and unconditional owner of 
the automobile mentioned in the evidence, and that the verdict of the jury shall 
be for the defendant. 

Argued before Boyd, C. J., and Thomas, Pattison, Urner, Stockbridge, Adkins 
and Offutt, JJ. 

George Ross Veazey and Hilary W. Gans, both of Baltimore, for appellant. 

Vincent L. Palmisano, of Baltimore, for appellee. 

Apkins, J. This appeal is from a judgment on a verdict in favor of the plain- 
tiff, in a suit on an automobile policy of insurance against theft. 

The facts as shown by the record are substantially as follows: 

John J. Burns, the appellee, an appraiser in the orphans’ court of Baltimore 
City, in December, 1920, bought from a man named Charles Smithfield, of Alex- 
andria, Va., a used car, for which he paid $1,000. The car was an Oldsmobile, 
which, according to the speedometer, had run 5,000 miles, and which Smithfield 
represented to be a 1920 model. Burns took out the policy of insurance about 
six months later from the appellant company, through its agent, E. M. Kennedy, 
at the instance of Kennedy, whose name was stamped on the policy. Among the 
warranties in the policy is a description of the automobile, including the factory 
number, D—37518. There is also a condition that, in the event of loss, the assured 
shall forthwith give notice thereof in writing to the company or to the agent who 
issued the policy, and within 60 days thereafter, unless such time is extended in 
writing by the company, shall render a statement to the company, signed and sworn 
to by the assured, stating the knowledge and belief of the assured as to the time 
and cause of the loss or damage, the interest of the assured and of all others in 
the property, and it is further provided that failure on the part of the assured 
to render such sworn statement within 60 days of the date of loss (unless such 
time is extended in writing by the company) shall render such claim null and 
void. Another condition is that the policy shall be null and void if the interest 
of the assured in the property be other than unconditional and sole ownership. 

The car was stolen on October 14, 1921. Burns made a report that night 
to the police department, and assisted the adjuster of the company and the police 
department in trying to locate the car. He reported the loss to the company 
two days after the loss through Thomas L. Cowan, an automobile adjuster of 
the company. He also called up Kennedy, the agent, who referred him to the 
adjuster. Cowan was in connection with Burns several times, according to Burns’ 
testimony. He further testified that the factory number, D—37518, appearing in 
the application for the insurance was taken from the title record of the motor 
commissioner’s office, a number having been furnished by Smithfield at the time 
the application for title was made, and the witness never having looked at the 
car to see whether that number was there or not; he was not sure whether he 
or Smithfield actually inserted the number in the application for title; that he 
took a receipt from Smithfield in which the car was said to be a 1920 model; that 
witness did not know whether the number, D—37518, was correct or not, and that 
the only person who would know this would be the man who sold him the car. 

The record of the commissioner of motor vehicles’ office was admitted with- 
out objection, showing the number in the application as above, as was also the 
testimony of Burns as to the number given by Smithfield, and the certificate of 
title giving the number. 
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Plaintiff proved by a member of the detective department, without objection, 
that, five days after the theft was reported over the phone, he received a letter 
from Cowan, the adjuster, reporting the theft, which letter was offered in evidence. 

Testimony was offered by defendant tending to show that there was no such 
number and no such street in Alexandria, Va., as given by Smithfield as his address, 
and that there was no one living in Alexandria by the name of Smithfield; that 
an Oldsmobile car No. D—37518 was owned by a man living in Texas, and was 
constantly in his possession duritig the month of October, 1921, and had been since 
December 27, 1919, and that this car had never been in the State of Maryland. 
The purpose of this evidence was to raise an inference that the insured car was 
a stolen car. There was no direct evidence tending to prove this. 

On the refusal of the company to pay the claim, suit was docketed on the 
25th day of May, 1922. 

The declaration alleged the taking out of the policy, the loss by theft, the com- 
pliance by plaintiff with all the conditions of the policy and the refusal by the 
company to pay, and there was filed with it as a part thereof the policy itself. 
General issue pleas were filed and the case defended on the following grounds: 
(1) Breach of warranty as to the description of the automobile. (2) That the 
automobile sold plaintiff was a stolen car, and therefore he was not the sole owner 
thereof. (3) Failure to give notice in writing of the loss and to file sworn state- 
ment within 60 days. 

There are four bills of exception, three of which are to rulings on evidence 
and one to the ruling on the prayers. 

The first three will be considered together. They are to the admission over 
defendant’s objection of three letters, as follows: 

“Baltimore, January 5, 1922. 

“Redding & Kennedy, 7th Floor, American Bldg., City—Gentlemen: Mr. John 
J. Burns, holder of policy No. A—50078 of the Continental Insurance Company, 
has authorized me to institute proceedings against said company for the loss of 
his car. 

“T understand Mr. Cowan, your adjuster, has taken this matter up, but up 
to date Mr. Cowan has not seen fit to adjust the same. Unless the same is ad- 
justed within a few days I shall be compelled to institute proceedings. 

“Trusting that you will not make it necessary for me to institute proceedings 
in the matter, I remain, 

“Very respectfully yours, 
“Vincent L. Palmisano.” 


“Baltimore, February 7, 1922. 
“Thomas L. Cowan, Adjuster, American Building, City—Dear Sir: Some time 


ago, when talking to you over the phone, you advised me that you would make 
an appointment in reference to taking up the matter of John J. Burns, who holds 
a policy of the Continental Insurance Company. Up to this date I have failed to 
hear from you, so I am writing you to request that you let me hear from you 
at the earliest possible moment so that I may dispose of this matter. 
“Very truly yours, 
“Vincent L, Palmisano.” 


“February 13, 1922. 
“Mr. Vincent L. Palmisano, 343 Calvert Building, Baltimore, Md. Re John 


J. Burns. Dear Sir: In reference to the above claim, our insurance company 
denies liability on the grounds that the insured’s car is not stolen, being in use 
at the present time in Texas. 

“We may further mention that we suggested to Mr. Burns that he get hold 
of the party he bought the car from, also he might be able to locate him from the 
Virginia license tags that were on the car when he first took possession of same. 

“Yours truly, 
“Auto Adjuster.” 

[1] One of the defenses in this case was failure by plaintiff to file proper 
proofs, required to be filed in 60 days. There was no error in admitting these 
letters, if it was permissible to offer proof of waiver under the pleadings in 
the case. Appellant contends that the offer of such proof was a variance, as the 
narr. alleged performance by plaintiff. We do not regard this as a variance. The 
allegation by plaintiff that he had complied with all the conditions of the policy 
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meant such conditions as he had been required to perform. If a condition was 
waived, he was not required to comply. 

[2] Appellant further contends that such testimony was not relevant because 
these letters were not written until after the time for filing the proofs had passed. 
But in Maryland estoppel is not a necessary element in the doctrine of waiver; 
certainly not to the extent that it is so regarded in some other jurisdictions. Rokes 
v. Amazon Ins. Co., 51 Md. 512, 34 Am. Rep. 323; McElroy v. John Hancock 
Life Ins. Co., 88 Md. 137, 41 Atl. 112, 71 Am. St. Rep. 400; Mutual Life Ins. Co. v. 
Thomas, 101 Md. 505, 61 Atl. 203; Federal Mut. Fire Ins. Co. v. Julien, 144 Md. 
380, 125 Atl. 229. 

“Estoppel as used in this connection we understand to mean where the insurer, 
knowing that the proofs have not been furnished within time, so bears himself 
thereafter in relation to the contract as fairly to lead the assured to believe that 
he still recognizes the policy to be in force and binding upon him.” Rokes v. 
Amazon Ins. Co., supra. 

In McElroy v. John Hancock Life Ins. Co., supra, the company wrote a 
letter after thé time allowed for filing proofs, in which it said: “The papers in 
themselves,” we think, “are correct enough, but the company has decided not to 
recognize the claim under this policy,” etc. As to that letter this court said: 

“Not a word here to indicate that its refusal to pay the plaintiff was because 
of want of seasonable proof of death. On the contrary, the only reasonable infer- 
ence to draw from this language is that without reference to any objection based 
on the proof of death, it had some meritorious defense on which it intended to rely.” 

On this and other evidence of like character this court held the question of 
waiver should have been submitted to the jury. 

There was no reversible error in the rulings brought up by the first three 
bills of exception. 

The fourth exception was to the refusal of defendant’s second, fourth, fifth, 
sixth, seventh, eighth and ninth prayers. Its first and third prayers were granted. 
The reporter is requested to set out in the report all of defendant’s prayers. 

The second and sixth prayers were fully covered by the first, so far as they 
have any bearing on the facts of this case. 

The fourth and fifth were properly refused for reasons stated in discussing 
the other bills of exceptions. 

[3] The eighth sought to have the court declare as a matter of law that there 
was a misdescription of the automobile. The prayer was properly refused, if for 
no other reason, because there was sufficient evidence to take the case to the jury 
on that question. 

[4] Whether the information given to the purchaser by the vendor at the 
time of the sale, or that furnished by the records of the commissioner of motor 
vehicles, was admissible, it is not necessary here to decide. That testimony came 
in without objection. When so admitted, it had the same effect as if legally admis- 
sible. Struth v. Decker, 100 Md. 368, 59 Atl. 727: 

[5,6] The ninth asked for an instructed verdict on the ground that from the 
uncontradicted evidence the plaintiff was not, at the date of the policy or at the 
time of the loss, the so'e and unconditional owner of the automobile. We find no 
error in the refusal of this prayer. There was enough evidence to go to the jury 
on this question, and it was properly submitted by defendant’s first prayer. 

[7] The seventh asked for an instruction that there was no legally sufficient 
‘evidence under the pleadings to justify a verdict for the plaintiff. It follows from 
the previous discussion that the prayer was properly refused. It could have been 
granted only on the theory that there was no legally sufficient evidence of waiver 
by defendant of the failure by plaintiff to file proofs of loss. The other grounds 
of defense, if established, would have rendered the policy void ab initio, which 
would have entitled plaintiff to a verdict for the premium paid by him. Automobile 
Insurance Exchange v. Wilson, 144 Md. ——, 124 Atl. 876. 

Judgment affirmed, with costs to appellee. 
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PRED v. EMPLOYERS’ INDEMNITY CORPORATION. (No. 22754.) 
(Supreme Court of Nebraska. May 8, 1924.) 
198 Northwestern Reporter, 864. 
(Syllabus by the Court.) 

1. INSURANCE—INSURER HELD LIABLE FOR LOSS BY COLLISION 
OF AUTOMOBILE WHEN OPERATED BY UNAUTHORIZED PERSON. 
Where a policy of insurance insures the owner against loss or. damage to his 

automobile by collision, and limits the use of the car to “any driver, pleasure or 

business. No commercial delivery,” the insurer is liable for a loss by collision 
occurring when the car is being operated by one- not authorized by the owner, if 
not at the time being used in commercial delivery. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

2. INSURANCE—EMBANKMENT HELD. “OBJECT” WITHIN POLICY IN- 
SURING AUTOMOBILE AGAINST LOSS FROM “COLLISION.” 

When an automobile, while being driven along the highway, is driven against an 
embankment alongside of and adjacent to the highway with such force as to cause 
it to be overturned and wrecked, the injury resulting to the car is caused by 
a collision, within the meaning ‘of the terms of an insurance policy, which 
insured against loss or damage by “collision with another object, either moving 
or stationary.” An embankment adjacent to the highway is an object, within the 
meaning of the clause quoted. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

[Ed. Note.—For other definitions, see Words and Phrases, First and Second 
Series, Collision, Object.] 

Appeal from District Court, Douglas County; Fitzgerald, Judge. 

Action by Boris Pred, against the Employers’ Indemnity Corporation. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Dressler, Neely & Morehouse, of Omaha, for appellant. 

Monsky, Katleman & Grodinsky, of Omaha, for appellee. 

Heard before Morrissey, C. J., and Letton, Rose, Day, and Good, JJ. 

Goon, J. In an action on a policy for collision insurance, plaintiff recovered 
a judgment for damages to his automobile, occasioned by coming in contact with an 
embankment at the side of a highway on which the car was being operated. De- 
fendant appeals. 

Two questions are presented for determination, both of which are dependent 
upon the interpretation to be placed upon the terms of the policy. Defendant 
denies liability on these grounds: (1) Because the collision occurred while the 
automobile was being operated by one who had no authority to operate it. (2) 
The fact that the automobile left the highway and ran into an embankment adjacent 
thereto did not constitute a collision, .within the meaning of the terms of the 


licy. 

Without the consent or knowledge of the plaintiff, an employee in a public 
garage where the automobile was stored took the car for his personal use and 
pleasure, and, while driving at a speed of from 30 to 40 miles an hour on the high- 
way, came to a right-angle turn, which he was unable to negotiate, and drove the 
car off of the highway into a ditch or gully and against the embankment on the 
further side thereof. When the car struck this embankment, it turned over and 
was wrecked and rendered almost valueless. 

The policy contains the following provision: 

“In consideration of * * * $129.00, of the statements forming a part of the 
policy to which this certificate is attached, and of the additional statements herein 
contained and subject to the terms, exclusions, conditions and agreements of the 
policy * * * does hereby agree to indemnify the assured * * * against actual loss 
or damage to any of the automobiles herein described, including its operating 
equipment while attached thereto, if sustained with the period covered by this cer- 
tificate, and if caused solely by accidental collision with another object, either mov- 
ing or stationary; subject further to the following.” 

Then follow provisions excluding liability for loss or damage by fire, or 
while the automobile is being driven in any race or speed contest, or while being 
operated by any person contrary to law as to age, or by any person under the 
age of 16 years; also excluding loss or damage while rented to others or used to 
carry passengers for a consideration, or while used for towing purposes, or while 
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used for any other purpose than that specified in the schedule. Then follows de- 
scriptive matter of the insured car, and, under the following heading, “Only pur- 
pose for which automobiles are to be used,” appears the following: 

“Any driver, pleasure or business. No commercial delivery.” 

[1] Defendant argues that, because insurance contracts are personal in their 
nature and character, the policy should be construed to cover loss by collision only 
while being operated by the owner or by some person by him authorized; that the 
insurance company, in taking applications for insurance, may investigate the pro- 
posed risk, and if it finds the car owner a careful, prudent man in the operation of 
the car and in the selection of persons authorized to operate it, that it may elect 
to accept the risk, and, on the other hand, if it finds from investigation that he 
is a careless or reckless driver, or is not careful and prudent in the selection of 
persons authorized to drive the car, that it may decline to write the insurance. 

We readily grant that the contract of insurance is personal, but we fail 
to see how that has any application to the situation in hand. If some other person 
than the one insured were seeking to recover, as, for instance, if one of whom the 
insured had transferred the car and attempted to transfer the insurance without the 
consent of the company, then of course the plea that the contract was personal’ would 
be applicable; but the question presented here is whether the terms of the policy 
exclude liability of the company if a collision occurs while the car is being 
operated by an unauthorized driver. That question must be determined from 
the terms of the policy itself. The language therein used is “any driver.’ There 
is no limitation or restriction. 

Dixon v. Western Union Telegraph Co. (C. C.) 68 Fed. 630, is cited and relied 
upon as justifying the interpretation that the words, “any driver” mean any au- 
thorized driver. In that case an employee, under a statutory provision, sought to 
recover damages for personal injury resulting from his own acts. The statute 
provided that the employer— 

“shall be liable in damages for personal injury suffered by any employee while 
in its service, * * * where such injury resulted from the act or omission of any 
person. 

And it was held that the statute did not impose liability upon the employer 
for any act or omission of the ‘person injured. While in that case it was held that 
the language was sufficiently broad, in itself, to embrace every person, the court 
interpreted the statute as intending to deprive the employer of the defense of 
negligence of a coemployee or fellow servant and, with this thought in view, it 
held that the statute did not authorize a recovery where the injury resulted from 
the act of omission of the person injured. 

It is a familiar rule that, if there be any ambiguity in a provision of an insur- 
ance policy, it shall be most favorably construed in favor of the insured, and 
not of the insurer, because the latter is the one that formulates and prepares the 
contract of insurance and dictates its terms. 

We think the provision in the policy is plain and unambiguous. By its terms 
it insures against loss if a collision occurs while the car is being operated by any 
driver. To interpret the contract to mean that it does not insure against loss 
while the automobile is being operated by an unauthorized driver would be to 
read into it a provision which the parties to the contract had the power and the 
right to insert therein, but failed to do so. We are powerless to make a new con- 
tract for the parties, or to insert therein a provision which they did not assent 
to. The court can only enforce the contract actually made by the parties to it. 

Defendant’s argument assumes that it is liable for loss occasioned by collision 
only while the car is being operated, but this is not the condition stipulated for 
by the parties. A collision might occur while the insured car was standing still 
and not being operated by any person. If some other person operating a vehicle 
should carelessly or recklessly run into or against the insured car while it was stand- 
ing still and not being operated by any one, we have no doubt that the insurer 
would be liable for the resulting damage. 

[2] It is earnestly urged that there was no collision, within the meaning of 
the terms of the policy, and that the overturning of the car was the cause of 
the injury to it. The evidence shows that the car first ran against the embankment 
at the roadside, and that the impact or collision with the embankment caused the 
car to overturn and be wrecked. Cases are cited which hold that injuries to cars 





466 Insurance Law Journal, Vol. 63. [Sept., 1924 


did not result from a collision where the car fell over an embankment along 
the highway, and where a car skidded in loose gravel, overturned and was injured. 
Whatever may be said of those cases, they are not applicable to the situation in 
hand. It was the collision with the embankment which caused the overturning of the 
car and the consequent injury to it. The embankment was an object, within 
the meaning of that term as used in the policy. Numerous cases, quite similar to 
the one under consideration, have been before the courts, and they generally 
accord with the conclusion here reached. These cases may be found collated in a 
note to Interstate Casualty Co. v. Stewart, 208 Ala. 377, 94 South, 345, 26 A. L. R. 
427, 429, and in a note to Universal Service Co. v. American Ins. Co., 213 Mich. 
523, 181 N. W. 1007, 14 A. L. R. 183, 188. 

We find no error in the record, and the judgment is accordingly. 

Affirmed. 


SPRINGFIELD FIRE & MARINE INS. CO. v. BOOHER. (No. 12951.) 
(Supreme Court of Oklahoma. May 7, 1924. Opinion Refiled and Rehearing Denied 
June 10, 1924.) 

226 Pacific Reporter, 1028. 

(Syllabus by the Court.) 
INSURANCE—INVESTIGATION AND REPORT OF A LOSS BY AGENTS 

OF INSURER HELD WAIVER OF VERIFIED WRITTEN NOTICE 

UNDER AUTOMOBILE THEFT POLICY. 

Where an insurance company receives actual notice of a loss of a motor car 
by theft and the agents and adjuster of such company promptly make a complete 
investigation, reporting such facts to the company, and act in such a manner as 
would lead a reasonable person to believe no further proof necessary, the said 
company thereby will be held to have waived the written verified notice required 
to be filed in 60 days under the conditions of the policy. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

Appeal from District Court, Nowata County; C. W. Mason, Judge. 

Action by W. M. Booher against ‘the Springfield Fire & Marine Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Affirmed. 

Rittenhouse & Rittenhouse, of Oklahoma City, for plaintiff in error. 

Wm. S. Hamilton, of Pawhuska, and John F. Pendleton, of Nowata, for de- 
fendant in error. 

Warren, J. This is an appeal from the district court of Nowata County, 
wherein W. M. Booher sued the Springfield Fire & Marine Insurance Company, 
a corporation, on an insurance policy covering the loss by fire or theft of a Ford 
automobile. The plaintiff alleged the execution and delivery of the policy in the 
sum of $350, the payment of the premium, and the theft of the car. It appears that 
there was a condition in the policy that requires written and verified proof of 
loss within 60 days. Plaintiff alleges a waiver on the part of the insurance com- 
pany of this condition, in that he was prevented by the acts of the agent of the 
company, B. C. Martin, and its duly authorized adjuster, John Gibbons, from making 
proof. He alleges that immediately on the occurrence of the theft the loss was 
reported to the local agent, who in turn immediately notified the company; that 
within a few days the adjuster of the company came to the town of the residence of 
the plaintiff to investigate the loss; that the adjuster made a complete investigation, 
visited the scene of the theft, investigated the broken locks, and made strict examina- 
tion of plaintiff’s ownership; that said adjuster and the agent both stated that nothing 
further was necessary to be done until after the report on the loss was made by 
the adjuster. 

Defendant answered with a general denial; admitting the execution of delivery 
of the policy, alleging the condition therein providing for proof of loss in writing, 
signed and sworn to by the insured within 60 days; that such notice was not 
given, together with other allegations not necessary to a determination of this 
case. Plaintiff replied with a general denial. 

There is little discrepancy as to the proof which follows closely the allegations 
as herein set out. There was the usual 60 days’ written, signed, and verified notice 
required. It is undisputed that the company was notified of the loss the next day, 
and that shortly thereafter the adjuster arrived and make a searching examination, 
securing all the information, and, in fact, much more than could have been included 
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in a formal proof of loss. It is undisputed that he told the insured that nothing 
remained for him to do at that time. The plaintiff contends that it was at that time 
he was told there was nothing further to be done, but the defendant says it was 
a limitation on the duty of the plaintiff merely as to what was to be done on that 
particular occasion. It is evident that the plaintiff so understood it, and the facts 
having all been secured by the company, he may well have so believed. This phase 
of the case was submitted to the jury by the court under the following instruction: 

“You are further instructed that if you believe from a preponderance of the 
evidence herein that the plaintiff, W. M. Booher, was the owner of the Ford 
roadster described in the plaintiff’s petition at the time the insurance policy herein 
was issued by the defendant compay, and if you further find and believe that 
the plaintiff was the owner of said car at the time of the loss of the same by 
theft, as alleged in the plaintiff’s petition, and if you further find and believe that 
said policy was issued by the defendant company through the authorized agent, B. 
C. Martin, as alleged in the plaintiff’s petition, and if you further find and believe 
that the plaintiff paid therefor the rate specified in said policy and paid in full the 
premium due on said policy, and you further find and believe that thereafter said 
car was stolen from the plaintiff through no fault on the part of the plaintiff, and 
if you further find and believe by a preponderance of the evidence herein that the 
defendant company, through its authorized adjuster, investigated the loss of said 
car and in connection therewith made such statements and conducted itself in 
relation thereto in such a manner as to induce a reasonable belief on the part of 
the plaintiff that said company was satisfied with said investigation and did not 
desire a formal notice or proof of loss of said car, then and in that event you should 
return a verdict herein in favor of the plaintiff and against the defendant com- 
pany. But, on the other hand, you are further instructed that if the plaintiff has 
failed to prove to your satisfaction, by a preponderance of the evidence herein 
any one or more of the above requirements, then and in that event you should 
return a verdict in favor of the defendant company.” 

In our opinion the facts as alleged and proven fully justified this instruction, 
and that it properly stated the law of the case. This court, in State Mutual Ins 
Co. v. Green, 62 Okl. 214, 166 Pac. 105 L. R. A. 1917F, 663, held as follows: 

“Insured property having been destroyed by fire, and the company receiving 
notice thereof by telegram from the insured the same day the fire occurred and 
promptly sending its agents to investigate the extent of the loss and such agents 
performing that duty, held, the company thereby waived notice of loss required 
under the terms of said policy.” 

This case has been followed in Hartford Fire Ins. Co. v. Sullivan (Okl. 
Sup.) 179 Pac. 24, and in American Ins. Co. v. Ott (Oki. Sup.) 223 Pac. 121. We 
think the facts constituting a waiver in this case fully as strong as those cited. 
In the case of Hartford Fire Ins. Co. v. Sullivan, supra, the court said: 

“Insurance companies should not be permitted, after a loss occurs, to treat 
with the insured concerning the amount of loss, thus leading him to believe that 
the only question to be settled is the amount of loss, and that the preliminary proof 
ordinarily required is not necessary.” 

In this case it appears that the plaintiff was “lulled into security” by the 
agents of the defendant. It further appears that the were not deprived of knowledge 
of a single fact which would have been communicated by a formal proof. The 
defense is a purely technical one which cannot be sustained under the proof. 

Defendant in error in this case has asked for a judgment against the sureties on 
the supersedeas bond filed herein in the event the judgment of the trial court should 
be affirmed, it appearing that judgment herein was superseded by a bond on which 
H: G. Garnett was surety. Judgment is therefore rendered against the said surety 
on the supersedeas bond. 

The judgment of the trial court will be affirmed. 

Johnson, C. J., and Harrison, Lydick, and Gordon, JJ., concur. 
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SURETY 


JETNA CASUALTY & SURETY CO. er at. v. HENSLEE. (No. 289.) 
(Supreme Court of Arkansas. April 7, 1924.) 
260 Southwestern Reporter, 414. 

1. HIGHWAYS—PUBLIC CONTRACTOR’S BOND HELD TO PROTECT 
FURNISHERS OF LABOR OR MATERIAL. 

Under Crawford & Moses’ Dig. § 6913, providing that contractors engaged 
on public works shall execute a bond conditioned to pay for labor and materials 
furnished in the construction of such works, held that the bond of contractor 
inures to the benefit of those furnishing labor and materials, and they may sue 
thereon. 

(For other cases, see Highways, Dec. Dig. § 113[5].) 

5. HIGHWAYS—SUBCONTRACTOR MAY BRING SUIT ON PUBLIC CON- 
TRACTOR’S BOND IN HIS OWN NAME. 

Under Crawford & Moses’ Dig. § 5456, a subcontractor engaged in build- 
ing public roads may bring a suit in his own name against the principal contractor 
for a breach of contract, in view of section 1089, providing that every action must 
be prosecuted in the name of the real party in interest. 

(For other cases, see Highways, Dec. Dig. § 113[5].) 

6. HIGHWAYS—RIGHT OF PERSON SUPPLYING LABOR AND MA- 
TERIALS TO PUBLIC CONTRACTOR TO BRING ACTION IN NAME 
OF DISTRICT HELD NOT EXCLUSIVE. 

Crawford & Moses’ Dig. § 5446, providing that any person supplying labor 
and materials shall have a right of action and shall be authorized to bring suit 
in the name of the districts for his use against the contractor and his surety, is 
permissive, and does not prevent the persons for whose benefit the statute was 
enacted from suing in their own names. 

(For other cases, see Highways, Dec. Dig. § 113[5].) 

7. HIGHWAYS—DECREE OBTAINED BY SUBCONTRACTOR AGAINST 
CONTRACTOR ADMISSIBLE IN SUIT AGAINST SURETY OF CON- 
TRACTOR. 

In an action by a subcontractor against a surety on a contractor’s bond for 
failure of contractor to pay for labor and material used in building a public road, 
the court did not err in allowing to be read to the jury a decree obtained in the 
chancery court by subcontractor against contractor, though the surety was not a 
party to that suit. 

(For other cases, see Highways, Dec. Dig. § 113[5].) 

11. HIGHWAYS—COSTS OF FORMER SUIT NOT RECOVERABLE 
AGAINST SURETY NOT CALLED ON TO DEFEND. 

In an action by subcontractor against a surety of the principal contractor for 
labor and materials furnished in the }wilding of a road, the court erred ir allowing 
subcontractor to recover costs of a former suit against the principal contractor on 
the same cause of action, since surety was not a party to such suit, and was never 
called upon to defend the same. 

(For other cases, see Highways, Dec. Dig. § 113[5].) 

Appeal from Circuit Court, Jefferson County; T. G. Parham, Judge. 

Action by E. A. Henslee against the AXtna Casualty & Surety Company and 
another. Judgment for plaintiff and defendants appeal. Reversed, and judgment 
in accordance with opinion. 

This is an action brought by a subcontractor against the principal contractor and 
the sureties on his bond for work done and materials furnished in constructing an 
improved road for an improvement district in Woodruff County, Ark. 

The Cotton Plant road improvement district No. 1 of Woodruff County, Ark., 
was organized under the general laws of the state relating to road improvement 
districts. R. Mobley entered into a contract with the commissioners for the con- 
struction of the road in August, 1917, The AZtna Casualty & Surety Company 
signed his bond in the sum of $40,000 fot the faithful performance 01 his con- 
tract and for the payment of all labor and materials entering in the construction 
of said road. In September, 1917, E. A. Henslee, as subcontractor, entered into 
a contract wth R. Mobley, the principal contractor, by the terms of which he 
agreed to furnish all tools, labor, and equipment and do all the work necessary to 
prepare a crushed rock base for an asphaltic top for the road to be improved. 
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Their contract provided that the payment for the work done by the subcontractor 
was to be made at the prices set out in their contract at the times the principal 
contractor received payment from the commissioners of the road improvement 
district upon monthly estimates. 

In August, 1918, R. Mobley refused to make the payments because he in- 
sisted that Henslee had breached the contract by refusing to repair the rock base, 
which had become worn, and to put it in shape, so that the asphalt surface might be 
laid on it, and because Henslee would not bring up the shoulders of the road 
in the manner provided in the contract between Mobley and the commissioners of 
the road district. Henslee refused to do this work because the rock base had 
become worn by the traffic and weather due to the delay of Mobley in spreading 
the asphalt upon the rock base when it had been finished by Henslee. Henslee 
refused to round up the shoulders of the road because that was not his duty under 
the terms of his contract. Testimony was introduced by each party to sustain 
his contention. Other facts will be stated in the opinion. 

The cause was tried before a jury, which returned a verdict in favor of the 
plaintiff, and from the judgment rendered the defendants have duly prosecuted an 
appeal to this court. 

J. H. Carmichael and John A. Sherrill, both of Little Rock for appellants. 

A. F. Triplett, of Pine Bluff, for appellee. 

Hart, J. (after stating the facts as above). Inasmuch as the cause of action 
of the plaintiff is based upon a statutory bond for work done in the construction 
of a public road by an improvement district, we have deemed it appropriate to 
give a brief history of statutes of this sort and our decisions construing the same. 

[1] Section 6913 of Crawford & Moses’ Digest, which was passed by the 
Legislature of 1911, provides that, whenever any public officer shall, under the 
laws of this state, enter into a contract with any person for the purpose of making 
any public improvement, or constructing any public building, such officer shall 
take from the principal contractor a bond with sufficient sureties conditioned that 
such contractor shall pay all the indebtedness for labor and materials furnished 
in the construction of said public building or in making said public improvement. 

This court has held that school directors and commissioners of road districts 
are public officers, and that the bond of the contractor given under the statute inures 
to the benefit of those furnishing labor and materials, and that an action may be 
maintained thereon by one of such persons for labor performed or materials supplied 
in the construction of a schoolhouse or an improved public road. Reiff v. Redfield 
School Board, 126 Ark. 474, 191 S. W. 16; Oliver Construction Co. v. Williams, 
152 Ark. 414, 238 S. W. 615; Arkansas Road Con. Co. v. Evans, 153 Ark. 142, 
239 S. W. 726. 

In the two cases last cited special acts of the Legislature had been enacted 
creating the road improvement districts, and the acts contain no provisions provid- 
ing for the execution of a bond by the principal contractor to pay subcontractors 
and other persons furnishing labor and materials for the construction of the 
improved road, and the court held that the provisions of section 6913 were broad 
enough to include laborers who have performed work on the road proposed to 
be improved, or those who have furnished materials which the principal con- 
tractor had obligated himself to furnish. 

[2,3] The record in the case at bar shows that the road district was organized 
under the general statutes of this state providing for the creation and establish- 
ment of road improvement districts. This act was passed by the Legislature of 
1915, and section 5446 of Crawford & Moses’ Digest is section 30 of the act. It 
reads as follows: 

“All contractors shall be required to give bond for the faithful performance 
of such contracts as may be awarded to them with good and sufficient security in 
an amount to be fixed by the board of commissioners, and said bond shall contain 
an additional obligation that such contractor, or contractors, shall promptly make 
payment to all persons, supply him, or them, labor and materials in the prosecution 
of work provided for in such contract. Suit may be brought by and in the name of 
the district upon the bond given to the board. Any person, individual or corpora- 
tion supplying labor and material shall have the right of action, and shall be au- 
thorized to bring suit in the name of the district for his, their, or its use and 
benefit against said contractor and surety, and to prosecute same to final judg- 
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ment and execution, but such action and its prosecution shall involve the district 
in no-expense whatsoever.” 

Inasmuch as the improvement district in question was organized under the 
general laws of the state, it results that the bond given by the principal contractor 
was given in compliance with the terms of section 5446 of the Digest quoted above. 
The bond sued on was given for two purposes. In the first place, it was given to 
secure to the commissioners of the district the faithful performance of the con- 
tract of the principal contractor with the district; and in the second place, to 
protect third persons from whom the contractor may obtain materials or labor 
used in the construction of the improved road. Acts of this kind are intended to 
furnish the obligation of a bond as a substitute for the security which might be 
obtained by a mechanic’s lien; such liens not being given in the case of public works. 
The purpose of the Legislature in providing security for the payment for labor 
and materials going in the construction of an improved public road was intended 
to provide indemnity to persons furnishing such labor or materials, thereby enabling 
the principal contractor to meet his contracts with road improvement districts in 
supplying the labor and materials necessary to the construction of the proposed road. 

In construing a similar statute passed by Congress, the Supreme Court of 
the United States has held that work done and materials furnished by subcon- 
tractors come within the provisions of the statute, and that they are protected by 
it. Guaranty Co. v. Pressed Brick Co., 191 U. S. 416, 24 Sup. Ct. 142, 48 L. Ed. 
242, and Mankin v. United States, 215 U. S. 533, 30 Sup. Ct. 174, 54 L. Ed. 315. 

In Hill v. American Surety Co., 200 U. S. 197, 26 Sup. Ct. 168, 50 L. Ed. 437, 
the protection of the statute was extended to materials furnished to subcontractors. 
Inasmuch as persons furnishing materials and labor used in the construction of an 
improved public road cannot secure themselves by a mechanics lien upon the pro- 
posed improvement, the Legislature, for the protection of these persons, passed 
a statute for the prompt payment of their claims and the same security that it 
requires for the faithful performance of the contract of the principal contractor 
with the commissioners of the district. The surety company was organized for the 
purpose of furnishing bonds of this kind. It understands perfectly well the nature 
and extent of its obligation, and its liability is fixed by the terms of the bond con- 
strued in connection with the act of the Legislature in compliance with which 
the bond is executed. 

[4] This is the effect of our own decision in the case of Kerby v. Road Im- 
provement Dist. No. 4, Saline County, 159 Ark. 21, 251 S. W. 356. In construing 
section 5446 of the Digest, the court said that the benefits of the act were extended 
to those who supply the labor of others as well as those who labor themselves. 
Thus subcontractors and those working for them are brought within the provisions 
of the act. 

While the statute does not require it, it has been well said that the contractor 
can protect himself by requiring a bond securing him against liability on account 
of engagements of the subcontractor with persons who furnish labor and materials 
upon his order. Therefore we are of the opinion that the terms of the bond make 
the surety liable for the failure of the contractor to pay the subcontractor for 
labor performed and materials furnished in the construction of the proposed public 
road. 

[5] It is insisted, however, that under the statute the subcontractor has no 
right to bring suit in his own name against the contractor for a breach of con- 
tract. We cannot agree with counsel in this contention. Section 1089 of Craw- 
ford & Moses’ Digest is a part of our Civil Code, and provides that every action must 
be prosecuted in the name of the real party in interest, with certain exceptions 
which do not relate to the subject of the controversy in this suit. Since the adoption 
of the Code it has been held that actions on bonds given to the state for the faith- 
ful performance of the duties of a public officer may be prosecuted by the state, or 
by the real party in interest—that is by the person entitled to receive the money 
occasioned by the breach of the official bond. Hunnicutt v. Kirkpatrick, Treas., 
39 Ark. 172, and State v. Wood, 51 Ark. 205, 10 S. W. 624. Subsequently it was 
held that those performing labor or furnishing materials upon a public building 
for whose benefit the bond is required by section 6913 of the Digest, referred to 
above. may sue upon the bond, on the principal that a third person for whose 
benefit a statute requires a bond to be executed may maintain an action thereon, al- 
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though the consideration does not directly move from such third person. Reiff v. 
Redfield School Board, 126 Ark. 474, 191 S. W. 16. 

[6] But it is claimed that, inasmuch as section 5446 provides that any person 
supplying labor and materials shall have a right of action, and shall be authorized 
to bring suit in the name of the district for his use against the contractor and 
his surety, this method is exclusive. While there is some conflict in the authorities 
on this point, we think that the better reasoning is that the language of the statute 
is permissive merely, and does not prevent the person for whose benefit the statute 
was enacted from suing in his own name under the principles above announced. 
No prejudice whatever can result to the contractor from this construction. The 
statute, in providing that the persons supplying labor and materials shall be au- 
thorized to bring suit in the name of the district for his use, in effect makes such 
persons interested parties, and the omission of the name of the district could 
not in any manner prejudice the rights of the contractor. The provision authoriz- 
ing suit in the name of the district for the use of those supplying labor and materials 
merely provides a convenient method for styling the case, and was evidently not 
intended to be the exclusive remedy for its enforcement. The object of the staute 
was to give the same relief by a proceeding upon the bond as could be had, in the 
case of the erection of a building by a private owner, by the enforcement of a lien 
against the building, and, such being the evident intention of the statute, it 
should receive such construction as will render it most effective for that purpose. 
While the statute ought to be obeyed, yet inasmuch as it named the district for the 
use and benefit of those furnishing labor and materials as the plaintiff, it is to be 
regarded as directcry merely. The condition of the bond is the important require- 
ment. Of course, where there are several claimants who have the right of partici- 
pation, and the funds should be insufficient to pay all parties in full, it might be- 
come necessary to make the district a party, so that the rights of all the parties 
might be seitled, and the distribution of the funds available might be in pro- 
portion to the amount due to each one. Hence we are of the opinion that the 
subcontractor under the provisions of our Code had the right to maintain the 
suit in his own name as the real party in interest. 

[7] In the trial of the case the court allowed to be read to the jury a decree 
obtained in the chancery court by E. A. Henslee against R. Mobley upon this same 
cause of action. This decree was obtained pursuant to directions given in reversing 
the decree of the chancery court in the case of Henslee v. Mobley, 148 Ark. 181, 
230 S. W. 17. The surety was not a party to that suit, but it was upon the same 
cause of action, and we are of the opinion that the decree was properly admitted. 
in evidence against the surety in this case. It proved at least a prima facie breach 
of the bond by showing the amount due by Mobley to Henslee for a breach of the 
contract which the bond was given to secure. Ingle v. Batesville Grocery Co. 89 
Ark. 379, 117 S. W. 241; Baxter County Bank v. Ozark Insurance Co., 98 Ark. 143, 
~~ a and Moses v. United States, 166 U. S. 571, 17 Sup. Ct. 682, 41 

The court in its instructions to the jury told that the judgment or decree 
against the principal was only prima facie evidence in the subsequent suit against the 
surety who had no notice or opportunity to defend the former suit. Hence the 
circuit court committed no error in allowing this judgment or decree to be read 
in evidence in the present case. 


The instructions of the court were in accordance with the principles of law 
announced above. 

[8-10] It. is also insisted that the evidence is not legally sufficient to support the 
verdict. As we have just seen, the chancery court, pursuant to the directions of 
this court, rendered a decree in favor of Henslee against Mobley upon the same 
cause of action. This judgment or decree was prima facie evidence in a suit based 
upon the same cause of action against the surety upon the bond of Mobley. In 
addition to this, other evidence was introduced by the plaintiff tending to establish 
his cause of action. It was shown that he performed his contract substantially ac- 
cording to its terms, and that the rock base put on the road by him became smooth 
by the action of the weather and of persons traveling over the road after he had 
completed his work. It was shown by him that this was caused by the delay of the 
principal contractor in spreading the asphalt surface upon the rock base. The 
principal contractor attempted to justify his delay by the action of the United 
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States government in requisitioning his machinery, which was to be used in laying 
the asphalt surface on the road. His testimony, however, is flatly contradicted by 
that of an engineer, who stated that he was familiar with the whole transaction, 
and that the United States government had not requisitioned his machinery for lay- 
ing asphalt at the time claimed by the principal contractor. It was also shown by 
the defendants that the plaintiff failed to round up the shoulders of the road after 
the asphalt surface was laid. 

On the part of the plaintiff it was shown that it was not his duty to do this 
work, but that it devolved upon the principal contractor to do it in connection with 
laying the asphalt surface on the road. 

The jury settled the conflicting evidence on these points in favor of the plaintiff. 
The court told the jury that, if it found from a preponderance of the evidence 
that the work done by Henslee under his subcontract with Mobley was done sub- 
stantially in compliance with the contract, its verdict should be for the contract 
price of the work done by him less the fair cost of remedying any defects in 
the work. This was a correct declaration of law, and the verdict of the jury, 
having evidence of a substantial character to support it, is binding upon us upon 
appeal. 

[11] Finally it is insisted that the court erred in allowing the plaintiff to re- 
cover the costs of the suit in the case of Henslee against Mobley, which was 
introduced in evidence in this case as above stated. The costs in that case amounted 
to the sum of $342.23, with interest thereon at 6 per cent. from September 11, 1918. 
The verdict in this case was returned on January 5, 1923. The surety was not made 
a party to that suit, and was never called upon to defend the same. Hence it 
should not be charged with the costs of that suit, and the court erred in so 
instructing the jury. 

The verdict of the jury in the present case was for $6,231.63. The error may 
be eliminated by deducting from this amount the sum of $342.23, with interest 
thereon from September 11, 1918, to January 5, 1923. 

The court directs that the remittitur be entered here, and, inasmuch as this is 
a law case, the costs of appeal will be adjudged — Henslee. American Soda 
Fountain Co. v. Battle, 85 Ark. 213, 107 S. W. 672, 108 S. W. 508; Brown v. 
Yukon Nat. Bank, 138’ Ark. 210, 209 S. W. 734; and Sweet Springs Milling Co. 
v. Gentry, 142 Ark. 234, 218 S. W. 380, 219 S. W. 1013 

For the error in charging the Etna Casualty & Surety Company with the 
costs of the appeal in the chancery suit of Henslee against Mobley, the judgment 
must be reversed. But, inasmuch as the case has been fully developed, judgment 
will be rendered here in favor of the plaintiff against the surety company for the 
amount indicated in the opinion. It is so ordered. 


FIDELITY & DEPOSIT CO. v. FAIRFIELD er at. (No. 13.) 
(Supreme Court of Arkansas. June 2, 1924.) 
262 Southwestern Reporter, 322. 

1. EXECUTORS AND ADMINISTRATORS—ORDER OF PROBATE COURT 
FIXING AMOUNT IN HANDS OF ADMINISTRATOR, CONCLUSIVE 
UPON ADMINISTRATOR AND SURETY. 

Order of probate court on settlement by administrator, fixing amount remain- 
ing in hands of administrator was conclusive upon such administrator and his surety, 
in an action against them by successor to administrator. 

(For other cases, see Executors and Administrators, Dec. Dig. § 535.) 

2. EXECUTORS AND ADMINISTRATORS—THAT PAYMENTS MADE IN 
EXCESS OF PRO RATA TO WHICH CREDITORS ENTITLED DOES 
NOT SHOW FRAUD. 

Allegations and proof that administrator made payments to creditors in excess 
of pro rata to which each was entitled did not show fraud. 

(For other cases, see Executors and Administrators, Dec. Dig. § 280.) 

3. EXECUTORS AND ADMINISTRATORS—CONFIRMED SETTLEMENT 
ACCOUNT CONCLUSIVE UPON ALL INTERESTED IN ESTATE, IN 
ABSENCE OF FRAUD OR MISTAKE. 

Confirmed settlement account of administrator, and order to pay over certain 
amount to successor, are conclusive, not only upon administrator and bondsman, 
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but upon all others interested in estate, in absence of fraud or mistake which con- 
stitutes ground for surcharging account. 

(For other cases, see Executors and Administrators, Dec. Dig. § 508[2].) 

Appeal from Mississippi Chancery Court; Archer Wheatley, Chancellor. 

Action by A. B. Fairfield, administrator of the estate of D. P. Beard, de- 
ceased, and another against the Fidelity & Deposit Company and another. From an 
adverse judgment, the named defendant appeals. Modified and affirmed. 

J. T. Coston, of Osceola, for appellant. 

Little, Buck & Lasley, of Blytheville, for appellees. 

McCuttocn, C. J. This is an action against W. A. Anthony, who was for- 
merly administrator of the estate of D. P. Beard, deceased, and appellant, Fidelity 
& Deposit Company, the surety on his bond, to recover funds which came into his 
hands as such administrator, and which he had failed to pay over in accordance 
with the orders of the probate court. The action was instituted by the appellees, 
Fairfield, as administrator in succession of the Beard estate, and Mrs. Virgie 
Beard, the widow of said decedent. 

Beard died in the year 1918, and, as before stated, Anthony became adminis- 
trator of the estate, and appellant, Fidelity & Deposit Company, executed his bond 
as surety. Property of the estate of the aggregate value of $74,148.87 came into 
the hands of the administrator, according to his own settlement account filed in 
the probate court, of which there was $40,000 in cash collected on an insurance 
policy payable to the decedent. The cash was collected by the administrator and 
deposited in the Bank of Blytheville, a banking institution with which Anthony 
was Officially connected and which later became insolvent. 

During the year 1918 the probate court made an order assigning the widow’s 
dower in personalty, and directed the administrator to pay over to her the sum of 
$13,478.09 as her dower in the funds of the estate, and also certain other items of 
personal property. After the Bank of Blytheville became insolvent, it was taken 
over by the state banking department and a dividend was declared for distribution 
to creditors. The amount of this dividend on the deposit of Anthony as adminis- 
trator was $8,452.08, which was paid over to the widow, leaving a balance of $5,026.01, 
the balance due on her dower in the cash assets of the estate. Anthony resigned 
as administrator and filed his settlement account, showing a balance of funds in 
his hands belonging to the estate in the sum of $19,926.66. There were no excep- 
tions to this settlement, and the court approved it, and ordered Anthony to pay 
the sum found to be in his hands over to his successor. Appellee A. B. Fairfield 
was appointed administrator in succession and, as before stated, he and the widow 
instituted this action to recover not only the amount found due on settlement, 
but to recover additional sums alleged to have been wrongfully taken credit for 
by Anthony in his settlement account. In other words, the suit was in part tu 
surcharge his account for alleged fraud in making excessive payments to creditors 
of the estate and in taking credit for same in the settlement account. It is charged 
in the complaint, in general terms, that the payments were fraudulently made, but 
no facts or circumstances are either alleged or proved which constitute fraud 
in fact. 

The court on final hearing found that there was due from Anthony the sum 
of $12,155.26, after crediting the amount of dividend paid by the bank on the 
sum shown in Anthony’s final settlement, and rendered a decree against him and 
the surety on his bond for this amount, and also for the sum of $8,417.18, which 
Anthony had paid, according to his settlement, to certain creditors in excess of 
the amount due on those claims. 

[1] The court was correct in its decree for the recovery of the balance due 
($12,155.26) and in the hands of the administrator, and which the court ordered 
paid over to his successor. Anthony and his surety are, according to the undis- 
puted evidence, liable for this amount, for the order of the probate court fixing 
the amount and ordering it paid over is conclusive upon the administrator and 
his surety. Fogg v. Arnold (Ark.), 260 S. W. 729, Apr. 7, 1924. 

[2,3] The court erred, however, in surcharging Anthony’s settlement account, 
and in charging him and his surety with the sums paid to creditors in excess of 
their respective pro rata. Neither the allegations nor the proof was sufficient to 
show fraud or mistake which would justify a court of equity in surcharging the 
account. It is undisputed that the claims of creditors were valid liabilities of the 
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estate. There is not shown any collusion between the administrator and any of 
those creditors, or any actual fraud in making the payments. All that appellees 
allege in the complaint is that payments were made in excess of the pro rata 
to which each of the claimants was entitled. This is not sufficient to show fraud. 
McLeod v. Griffis, 45 Ark. 505. The confirmed settlement account of Anthony 
and the order to pay over are conclusive, not only upon the administrator and 
his bondsman, but upon all others interested in the estate in the absence of fraud 
or mistake which constitutes ground for surcharging the account. Rhodes ‘v. Driver, 
108 Ark. 80, 157 S. W. 147, Ann. Cas. 1915B, 258. 

[4] The judgment of the probate court, like any other judgment, is conclu- 
sive, unless fraud be shown in its procurement. James v. Gibson, 73 Ark. 440, 
84 S. W. 485. 

[5] Counsel for appellant contend here that appellees had an adequate remedy 
at law for recovery of the amount due by Antho»y and his surety under the order 
of the probate court, and that the chancery court was without jurisdiction to 
entertain the cause of action. There was no question raised below as to the right 
of appellees to sue in equity, and it is too late now to raise the question here. 

There can be no dispute as to the liability of appellant for the balance of 
the amount ordered paid over by the probate court, and the decree for the recovery 
of that amount will be affirmed. The decree is therefore modified by reducing 
the recovery to the sum of $12,155.26, and as thus modified is affirmed. 


ZETNA CASUALTY & SURETY CO. v. FINANCE SERVICE 
CORPORATION. (No. 10652.) 
(Supreme Court of Colorado. May 5, 1924. Rehearing Denied June 2, 1924.) 
226 Pacific Reporter, 153. 
1. INSURANCE—EVIDENCE THAT OTHERS HANDLED FUNDS FOR 

WHICH CASHIER WAS BONDED INVALIDATED BOND. 

Where, on application for bond on behalf of cashier, plaintiff stated that no 
other person than applicant would handle funds except the general manager, evidence 
that others received funds though not as cashier held to invalidate bond. 

(For other cases, see Insurance, Dec. Dig. § 285.) 

Department 1. 

Error to District Court, City and County of Denver; Henry J. Hersey, Judge. 

Action by .the Finance Service Corporation against the Attna Casualty & 
Surety Company. Judgment for plaintiff, and defendant brings error. Reversed, 
with directions to dismiss. 

Milton Smith, Charles R. Brock, Elmer L. Brock and John P. Akolt, all of 
Denver, for plaintiff in error. 

Hindry, Friedman & Brewster, of Denver, for defendant in error. 

Teter, C. J. The defendant in error had judgment against the plaintiff in 
error in an action upon a bond, on which the plaintiff in error was surety, to 
indemnify the said Finance Corporation against loss of money by reason of the 
acts of the employee in connection with the duties of bookkeeper and stenographer 
for the said corporation. 

[1] The defense was that in the application for the bond, made by the plaintiff 
in behalf of said employee, answers were required to certain questions propounded 
in the blank, and that some of the answers were false in material matters. The 
principal point upon which the defendant relies is that the plaintiff company falsely 
stated that no other person than the said employee and the general manager of 
the company was permitted to handle the funds for which the said employee 
would be responsible. The question and answer are as follows: : 

“Will any person other than the applicant handle the funds in this position? 
A. None except general manager.” 

That others than the bonded employee and the general manager did handle 
the funds for which the employee was sought to be held responsible is not dis- 
puted. She acted as cashier as well as bookkeeper and stenographer, and the 
evidence is undisputed that a number of people in the office received money in 
behalf of the company, in the line of the company’s business, at various times. 
This happened frequently when the employee was at lunch, or out on errands, 
and at various times when she was absent from the office because of sickness. 

Counsel for defendant in error contend that this question, properly under- 
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stood, was truthfully answered, in that no one holding the position of cashier 
other than the employee in question handled any funds. Counsel urge that— 
“no act should be considered a breach of the condition which involved nothing 


more than the receipt of money by an intermediary subject to the ultimate control 
by Mrs. Eagan.” 


He contends that— 

“The handling of funds by the cashier, bookkeeper and stenographer meant 
more than the mere receipt of money; it means the control thereof by Mrs. Eagan, 
or the general manager, until its deposit in the bank.” 

In other words, counsel’s view is that “handling the funds” means having 
possession of them by right of office—the position of cashier. We cannot accept 
this construction of the language used. The evident purpose of the inquiry was 
to determine what risk the surety would take in agreeing to indemnify the obligee 
for loss from the acts of Mrs. Eagan in the position named. So far as the risk 
is concerned, it is wholly immaterial in what capacity anyone, other than the 
cashier, received funds for which she was to be held responsible. 

The pertinent fact is that the one so receiving the money might fail to 
account for it, and so render the cashier liable for loss of funds which had never 
come into her possession. In our opinion the plain meaning of this contract is 
that n6 person, other than the employee and the general manager, would be per- 
mitted to handle, that is receive, funds of the company, for which the employee 
would be held to account. The surety, under this contract, was to be responsible 
only for the honesty of the employee and the general manager, who would share 
with her in the handling of the funds. Neither could reasonably be held liable 
for a shortage which the evidence shows might be due to the reception of funds 
by others, and for which the others failed to account. 

In the application, immediately above the signature of the defendant in error, 
appears the following: 

“The above answers are to be taken as conditions precedent to and a basis 
of said bond applied for, or any renewal or continuation thereof, or any other 
bond that may be executed by the AZtna Casualty & Surety Company to the under- 
signed in behalf of the applicant above named.” 

In the bond in suit appears the following: 

“Whereas, the obligee has delivered to the company certain statements in writ- 
ing relative to the honesty and duties and accounts of the employee, and other 
matters which, together with any other statements in writing by the obligee here- 
after required by or made to the company, are warranted by the obligee to be 
true, and do and shall constitute and form the basis of this contract and the 


basis of renewals in whole or in part of any specific guaranty now or hereafter 
expressed herein.” 


This court is committed to the doctrine: 

“That a misrepresentation material to the risk, made in response to a specific 
inquiry, upon which an obligor relies to his injury, avoids the policy, at the option 
of the latter.” American B. & T. Co. v. Burke, 36 Colo. 49, 85 Pac. 692; U. S. 
Fidelity & Guaranty Co. v. Downey, 38 Colo. 415, 88 Pac. 451, 10 L. R. A. 
(N. S.) 323, 120 Am. St. Rep. 128. 

[2] The fact that the jury answered a special interrogatory to the effect that 
no one other than Mrs. Eagan and the general manager of the plaintiff handled 
the funds which she was authorized to handle must be regarded in the same light 
as a general verdict, when the question is raised as to the sufficiency of the evi- 
dence to support it. It being undisputed that others handled the funds, neither 
the special verdict nor the general verdict supports the judgment. When it ap- 
peared that this condition of the contract had been broken, the court should have 
granted the motion of the defendant for a directed verdict. 


The judgment is accordingly reversed, with directions to dismiss the cause. 
Allen and Burke, JJ., concur. 
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NATIONAL SURETY CO. v. PEOPLE ex rev. KANE. - (No. 10638.) 
(Supreme Sourt of Colorado. April 7, 1924. Rehearing Denied May 5, 1924.) 
225 Pacific Reporter, 849. 
INSURANCE—SUCCESSOR TO SURETY COMPANY HELD NOT LIABLE 

ON BOND UNDER WHICH CLAIM HAD BEEN MADE. 

Under contract whereby surety company took over business of another surety 
company, and took its place as to unexpired bonds on which there was no known 
claim, where claim against executrix for whom other company was surety existed, 
and was known to it before execution of contract, claimants thereon were bound 
by contract, and could not maintain action against successor, though that claim 
had not been reduced to judgment. 

(For other cases, see Insurance, Dec. Dig. § 679.) 

Department 3. 

Error to District Court, City and County of Denver; A. F. Hollenbeck, Judge. 

Action by the People of the State of Colorado, on the relation of Robert H. 
Kane, administrator de bonis non of Dillie S. Aldrich, deceased, against the 
National Surety Company. Judgment for relator, and defendant brings error. 
Reversed, with directions. 

Dana, Blount & Silverstein, of Denver, for plaintiff in error. 

Robert H. Kane, of Denver, for defendant. 


SHEAFOR, J. Some time prior to September 5, 1908, Dillie S. Aldrich died 
in Kansas, leaving a will, which was there probated. The will dispensed with 
bond. On the date mentioned Ozetta Marshall was appointed executrix of the 
estate of Dillie S. Aldrich in Colorado. The executrix in Colorado proceeded 
to administer the estate, and shortly after her appointment she presented a claim 
of her own against the estate, and a special administrator was appointed. The 
claim of the executrix was allowed October 20, 1908, in the sum of $2,829.68. 
The following year, on September 4, 1909, she filed a report showing payment 
to herself of this claim which had been allowed. Shortly thereafter certain heirs 
at law and legatees under the will appeared by Robert H. Kane, and filed objec- 
tions to the approval of the report and to the payment of the judgment or claim 
allowed in favor of the executrix. Up to this time no bond had been required 
of the executrix in Colorado, but on October 2, 1909, she entered into a bond 
as executrix in the sum of $3,500 with the United Surety Company as surety. 
Thereafter, on January 13, 1911, she entered into another bond as executrix with 
the Empire State Surety Company, as surety, apparently without any order there- 
for made at that time, but on the 6th day of April, 1911, an order was entered 
nunc pro tunc as of January 28, 1911, the day on which the second bond was filed, 
ordering the executrix to file an additional bond, and the bond was then approved. 
In the meantime it appears that Ozetta Marshall, the executrix, had paid herself 
the amount of her judgment, and had used the money prior to the year 1911, 
and at the time of the execution and approval of the second bond she had no 
money on hand, either individually or as executrix. On December 8, 1909, Florence 
E. Taylor and others, as plaintiffs, brought suit against Ozetta Marshall, the 
object and purpose of which were to have the claim and judgment theretofore 
allowed in favor of Marshall set aside, alleging that her said claim and judg- 
ment were fictitious, false and fraudulent. In this proceeding the plaintiffs pre- 
vailed, and the judgment in favor of Marshall was ultimately, and during the 
year 1914, set aside. Ozetta Marshall continued to administer the Aldrich estate 
until some time in the year 1918, when she removed to the State of Kansas, where 
she has since resided. On December 31, 1921, the county court made an order 
removing Ozetta Marshall as the executrix of the estate, and on the 6th day 
of January, 1922, the court appointed Robert H. Kane administrator de bonis non 
to complete the ‘administration of the estate. On September 18, 1912, a contract 

was entered into between the Empire State Surety Company ‘and the National 
Surety Company, defendant, by the terms of which defendant undertook and 
assumed certain designated risks of the Empire State Surety Company; the plain- 
tiffs claiming that among those assumed is the one involved in this controversy. 
The defendants in error, as plaintiffs in the court below, and here so designated, 
brought this suit and obtained judgment in the trial court for the sum of $4,787.19, 
the contract between the Empire State Surety Company and the National Surety 
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Company being the basis of the judgment. The plaintiff in error, defendant in 
the court below, and here so designated, brings the case here for review. 

This contract provides inter alia that the National Surety Company agreed to 
reinsure certain unexpired surety and fidelity bonds “for any default of the prin- 
cipals named in said bonds * * * occurring after 4 o’clock p.m. of the 22nd 
day of. August, 1912.” 

This contract contains a further provision that the National Surety Company 
should take the place of the Empire Surety Company “as to all said unexpired 
bonds and all said unexpired policies in all respects with regard to all obligations 
therein and for loss thereunder, on which no written notice of claim was received 
by any of the offi:cers of the Empire State Surety Company located at the home 
office in the City of New York, or * * * Denver, Colo.” 

Also the further provision that “The National Surety Company shall not be 
liable for any liability of the Empire State Surety Company except as expressly 
set forth herein.” 

Also the further provision that “upon none of the bonds and policies which 
have been or shall be tendered to the National Surety Company for reinsurance 
in accordance with the terms of this agreement has there been presented any written 
notice of claim to any of the officers of the Empire State Surety Company, located 
at its home office in the City of New York, or * * * any of its general agents, 
or branch office managers, located at * * * Denver, Colo., * * * or written notice 
of claim to any agent of the company prior to August 22, 1912, at 4 o’clock, p.m. * * * 
that there was no known default, claim or loss upon any of said bonds and poli- 
cies by any officer of the Empire State Surety Company located as aforesaid.” 

The principal contention of defendant is that the bond in the Aldrich estate, 
signed by the executrix and the Empire State Surety Company, was not a risk 
included in the contract between the National Surety Company and the Empire 
State Surety Company. The defendant insists that, if there were any default, 
claim or loss known to the representatives, officers or general agents or branch 
office managers of the Empire State Surety Company at the time of entering into 
the agreement, there could be no liability upon the part of the National Surety 
Company, because such default, claim or loss were expressly excepted and excluded 
from the agreement. 

It appears from the evidence that Mr. Crank, an attorney, and brother-in-law 
of the executrix, discussed with Mr. Gemmill, then the local agent of the Empire 
State Surety Company, in Denver, and who, it appears, was the attorney in fact 
for the company, and signed the bond of the executrix for the company, the par- 
ticular claim made by the legatees, and informed Gemmill of the claim made against 
the executrix, and that the claim would be defeated; that later Mr. Crank gave 
a written statement of the claims made by the legatees as against the executrix 
in the case which they had brought to set aside the judgment, and as to the rea- 
sons why it was not a valid claim, so that Mr. Gemmill might submit such state- 
ment to his head officers. This information was given to Gemmill in September, 
1911, one year before the contract was entered into. 

If the defendant became liable to the plaintiffs, it was because of the contract 
which defendant entered into with the Empire State Surety Company, and it was 
not, by the terms of the agreement, to become liable upon any bond ,even though 
specified in the schedule, if as to any such bond there was a known default, 
claim, or loss, prior to August 22, 1912. This contract has once before been 
—z by this court. People v. National Surety Co., 68 Colo. 231, 188 

ac. . 

The uncontradicted evidence shows that the managing officer of the Empire 
State Surety Company, at Denver, knew of this claim asserted against the executrix 
at the time of, and long before, the execution of the contract, and evidently the 
defendant did not. There was an entire lack of evidence that defendant had notice 
or knowledge of the existence of the claim at the time the contract was entered 
-_ and it cannot be presumed that the defendant knowingly assumed a risk then 
in litigation. 

The plaintiffs, however, claim that there was no default, claim or loss, and 
could not be, until the court declared in favor of the legatees and set aside the 
judgment obtained by Marshall, and not until she was ordered to account for 
the money, an order for distribution made and disobeyed, and that all these things 
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occurred long after the execution of the contract in question, in fact in May, 1918. 

We cannot agree with plaintiff’s contention. The claim was made against 
the executrix, and existed regardless of the outcome of the litigation. _It cannot 
be questioned, of course, that the defendant had a right .to limit its obligations in 
the contract which it signed. It had the right to provide in the contract that 
it would not become liable upon any bond, even though specified in the schedule, 
upon which there was a known default, claim or loss prior to August 22, 1912. 
The plaintiffs cannot complain if they are required to bring themselves within the 
terms and provisions of a contract but for the existence of which they could 
have no cause of action whatsoever against the defendant. The evidence clearly 
showing that the claim against the executrix existed, and was known to the Em- 
pire State Surety Company at and long before the execution of the contract, 
and this knowledge not having been communicated to the defendant, we hold that 
the plaintiffs are bound by the provisions in the contract, and are not entitled to 
maintain this action. The following cases sustain us: Fireman’s Fund Ins. Co. 
v. Aachen & Munich Fire Ins. Co., 2 Cal. App. 690, 84 Pac. 253; Southern 
Surety Co. v. Equitable Surety Co., 84 Okl. 23, 202 Pac. '295, 299 ; Mutual Reserve 
Fund Life Ass’n v. Green (Tex. Civ. App.), 109 S. W. 1131, 1133; Hoffman v. 
North British & Merc. Ins. Co. of Edinburgh & London, 35 Misc. Rep. 40, 70 
N. Y. Supp. (104 N. Y. St. Rep.) 106, 108; Sun Mutual Ins. Co. v. Ocean Ins. Co., 
107 U. S. 485, 1 Sup. Ct. 582, 27 L. Ed. 337; Spande v. Western Life Indemnity 
Co., 61 Or. 220, 117 Pac. 973, 122 Pac. 38. 

Plaintiffs seem to claim that defendant’s liability in this case was determined 
in the People v. National Surety Co., supra. The question here discussed was not 
there considered. In that case the sufficiency of the amended complaint was at- 
tacked by general demurrer and the court stated that there seemed to be but 
one contention of the defendant that required consideration, and that was that the 
contract between two companies was a strict reinsurance agreement, one for in- 
demnity only with the Empire Company, and the original assured had no right 
of action against the reinsurer. The court held that the complaint stated a cause 
of action against the defendant. Obviously the matters here involved could not 
nave been, and were not, passed upon by this court in that case. 

In view of the conclusions we have reached, it is unnecessary to pass upon 
the other questions presented. 

The judgment of the lower court is reversed, with directions to dismiss the 
action. 

Teller, C. J., and Campbell, J., concur. 


MASSACHUSETTS BONDING & INS. CO. et at. v. UNITED STATES 
CONSERVATION CO. (No. 14556.) 
(Court of Appeals of Georgia, Division No. 2. Feb. 28, 1924.) 
122 Southeastern Reporter, 728. 
(Syllabus by the Court.) 

1. ATTACHMENT—LEVY REQUISITE TO ATTACHMENT; DEFEND- 
ANT CANNOT RECOVER ON PLAINTIFF’S STATUTORY BOND, 
WHERE NO ATTACHMENT IN FACT. 

Where no property of the defendant in attachment is seized either by a direct 
levy or by garnishment issued on the attachment, there is no attachment, and there- 
fore the defendant in attachment cannot recover on the statutory bond given by 
the plaintiff under Section 5057 of the Civil Code 1910. 

(For other cases, see Attachment, Dec. Dig. §§ 159, 343.) 

2. ATTACHMENT—WHAT MAY BE RECOVERED UNDER ATTACHMENT 
BOND STATED; NO RECOVERY UNDER ATTACHMENT BOND FOR 
DEFENDING SUIT AS AT COMMON LAW. 

A recovery upon the bond is limited to damages sustained and costs incurred 
in consequence of the attachment suit—that is, the suit which is created by the levy 
—which includes expense and costs incurred in defending against the attachment, 
but does not include any expense or costs incurred in defending or prosecuting any 
ancillary issue to which the defendant in attachment is not a party, or in adjust- 
ing and handling his business so as to prevent its being interfered with by any 
additional levies. Where no levy is made, and there is therefore no attachment 
suit, no recovery on the bond can be had for any expense or costs incurred by the 
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defendant in attachment in voluntarily appearing and filing an answer, and in 
defending the suit as at common law. 

(For other cases, see Attachment, Dec. Dig. § 35h.) 

3. ATTACHMENT—IN SUIT ON BOND RECORD IN ATTACHMENT PRO- 

CEEDING NOT CONCLUSIVE AS TO TITLE TO PROPERTY SEIZED. 

It being essential to the right of recovery on the attachment bond that the 
property actually seized under the attachment belongs to the defendant in attach- 
ment, the record in the attachment proceeding is not, in a suit to recover on the 
bond, conclusive as to the title to property actually seized or levied upon. The 
true status as to the title of the property seized may be shown. 

(For other cases, see Attachment, Dec. Dig. § 350.) 

Error from City Court of Atlanta; H. M. Reid, Judge. 

Suit by the United States Conservation Company against the Massachusetts 
Bonding & Insurance Company and others. Judgment for plaintiff and defendants 
bring error. Reversed. 

Upon a bond executed under Section 5057 of the Civil Code 1910, as the basis 
for the issuance of an attachment, suit for damages because the attachment was 
brought by the United States Conservation Company against Allen, as principal, 
and the Massachusetts Bonding Company as surety. The petition alleges among 
other things, that the defendant Allen sued out an attachment against the plain- 
tiff, giving the statutory bond required; that upon the attachment summons of gar- 
nishment was served, and a certain sum of money belonging to the plaintiff was 
caught in the Fulton National Bank; that Allen, as plaintiff in attachment, failed 
to recover in the attachment suit, and that thereby the plaintiff was damaged, etc.; 
that the bond was thereby breached, thus rendering the plaintiff in attachment and 
his surety liable to the plaintiff for the damages thus sustained. The defendants in 
their answer denied generally the allegations of the petition, but by amendments 
they alleged that no property belonging to the plaintiff had been seized under the 
attachment; that the plaintiff, in filing an answer in the attachment proceedings, 
did so voluntarily, and not as the result of any seizure of the plaintiff’s property 
under the attachment, thus converting the action into one as at common law, and 
that any expense incurred by the plaintiff in defending the suit by reason of the 
appearance thus made was not a result of the issuance of the attachment or of 
any seizure of the plaintiff’s property, but was solely the result of the plaintiff’s 
voluntary appearance and pleading in the case; that the answer filed by the plain- 
tiff as defendant to the declaration in attachment amounted to a denial that any 
property of the plaintiff had been seized by the attachment, which denial consti- 
tuted an admission in judicio, and that the plaintiff was, by reason of such denial, 
estopped from now alleging that its property had been seized under the attach- 
ment. The answer contained allegations to the effect that the funds in the Ful- 
ton National Bank, which the plaintiff in his petition alleged were caught by the 
garnishment, were claimed by a third person at the instance of the plaintiff, 
and that for this reason the plaintiff is estopped from now asserting that the 
funds in the bank, when caught by the garnishment, were the funds of the plaintiff. 
This amendment was demurred to by the plaintiff generally, upon the ground that 
the fhatters pleaded therein constituted no defense to the suit; and was demurred 
to specially upon the ground that the allegation as to the effect of the answer 
filed in the attachment proceedings was a mere conclusion of the pleader. These 
demurrers were sustained, and the amendment stricken and dismissed. The trial 
of the case resulted in a verdict for the plaintiff. The defendants, after preserving 
exceptions pendente lite to the order sustaining the demurrers to the amendment 
to the plea, moved for a new trial upon the general grounds and various special 
grounds, among them being exceptions to the exclusion of certain evidence offered 
by the defendants, tending to establish as a fact that the property seized under 
the attachment was not in fact the property of the defendant in attachment. The 
motion was overruled, and the defendants in their bill of exceptions assign error 
on the — pendente lite and upon the judgment overruling their motion for 
a new trial. 


_ Dodd & Dodd, Spalding, MacDougald & Sibley, all of Atlanta, for plaintiffs 
in error. 


_ Jones, Evins & Moore and L. C. & J. L. Hopkins, all of Atlanta, for defendant 
in error. 
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STEPHENS, J. (after stating the facts as above). [1] 1. One against whom 
an attachment is sought, although none of his property has been actually seized 
by a levy, may sustain serious financial damage as a result of the mere pendency 
of the initiatory process created by the filing of the affidavit and bond for attach- 
ment. It does not follow, however, that for such he can recover upon the statutory 
bond required of the plaintiff in attachment under the Civil Code 1910, § 5057. 
The liability upon the bond arises out of a contractual relationship, and is limited 
by the terms of the contract. The bond permits a recovery of compensatory dam- 
ages only, and does not permit a recovery of punitive or exemplary damages. 
Fourth National Bank y. Mayer, 96 Ga. 728, 24 S. E. 453. The latter are necessarily 
recoverable outside of the bond, and are therefore recoverable only in an action 
ex delicto. The suing out of an attachment or garnishment, or procuring the 
issuance of a summons of garnishment, where such proceedings are not instituted 
maliciously or for the purpose of injuring the person proceeded against, is a per- 
fectly legitimate use of a legal process, and any damage resulting therefrom unless 
arising under the statutory bond, is necessarily damnum absque injuria. While the 
mere pendency of an attachment, pregnant with the potential issuance of a sum- 
mons of garnishment from time to time, may constitute a standing menace to 
the defendant, and may operate as a restraint upon the legitimate activity of his 
business, irrespective of any seizure of the defendant’s property, it does not fol- 
low that damages on this account are in all cases legally recoverable. Before 
2 litigant who resorts to the issuance of the process of garnishment and causes a 
service of summons of garnishment upon a supposed debtor of the defendant can 
be held liable ex delicto for any damage resulting therefrom, where no property 
is seized under the attachment, it must appear that he willfully and maliciously 
intended to injure the defendant, or that he knew or ought to have known that 
no property would be caught by the garnishment, and that the service of garnish- 
ment would result disastrously to the defendant—as by causing him the loss of 
his banking facilities or a loss of his employment with the garnishee or other 
damage. King w. Yarbray, 136 Ga. 212, 71 S. E. 131. The pendency of an ordi- 
nary common-law suit may act as a standing menace to the defendant, and cause 
him irreparable damage for which he cannot recover. Upon such a suit summons 
of garnishment may be issued from time to time, and yet no right of action would 
exist for any menacing effect which the pendency of such a suit, with the possibility 
of garnishment thereon, would have upon the defendant. 

The bond here sued upon, being the statutory bond required of the plaintiff 
in attachment. under the Civil Code 1910, § 5057, is conditioned to pay to the 
defendant in attachment “all damages that he may sustain, and also all costs that 
may be incurred by him in consequence of suing out the attachment, in the event 
the plaintiff shall fail to recover in said case.” “Said case” necessarily is the attach- 
ment case, and there can be no attachment case in the absence of a levy or a 
seizure of property by garnishment. Albright v. Pacific Selling Co., 126 Ga. 498, 
55 S. E. 251, 115 Am. St. Rep. 108; Baker v. Aultman, 107 Ga. 339, 341, 33 S. E. 
423, 73 Am. St. Rep. 132; McFarland v. McFarland, 151 Ga. 9, 105 S. E. 596. 
It certainly cannot refer to the common-law suit, which would exist by virtue of 
personal service on the defendant, in the absence of any property being attached. 
It is not the policy of the law to give a right of action to a defendant for any 
damage which he may suffer as a result of an ordinary suit instituted against him, 
where the institution of the suit is not maliciously done or the process of the courts 
abused. We therefore conclude that, under the statutory bond required of the 
plaintiff in attachment, the defendant cannot recover of the principal and surety 
thereon for damage other than such as proximately results from the seizure of 
the defendant’s property under the attachment. See, in this connection, Fourth 
National Bank v. Mayer, 96 Ga. 728, 24 S. E. 453; Mass. Bonding, etc., Co. v. U. S. 
Conservation Co., 29 Ga. App. 80, 114 S. E. 62; Flournoy v. Lyon, 70 Ala. 308; 
Campbell v. Chamberlain, 10 Lowa, 337; Frost v. Jordan, 37 Minn. 544, 36 N. W. 713. 

[2] 2. Where property is once attached, and the defendant files an appearance, 
he may recover on the bond any expense by way of attorney’s fees for defending 
the suit in the event that the plaintiff fails to recover in the attachment. Oakes v. 
Smith, 121 Ga. 317, 48 S. E. 942; Fourth National Bank v. Mayer, supra. That in 
the suit thus defended the plaintiff sued for a larger amount than the value of the 
property attached is immaterial. The defendant, however, can recover the expense 
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of defending only against the attachment. He cannot recover any expense which 
he might have incurred in behalf of another; as, for instance, a claimant of the 
property seized, or in resisting any traverse to the answer of the garnishee, to which 
he is no party, unless he has dissolved the garnishment. Nor can he recover any 
expense incurred in so adjusting his business as to defeat the attaching of his 
funds. 

[3] 3. In a suit by the defendant in attachment against the plaintiff in attach- 
ment and his surety to recover upon the bond, it is a complete defense that the 
property seized under the attachment, by garnishment or otherwise, was not in fact 
the property of the defendant in attachment. As the right of the defendant in 
attachment is to recover only for the actual damage sustained as a result of the 
issuance of the attachment, the truth concerning the ownership of the property seized 
by the attachment may be inquired into and relied upon by the plaintiff in attach- 
ment and his surety, in a suit upon the bond. As the bond is conditioned to pay 
the damages sustained by the defendant in attachment in consequence of suing out 
the attachment, or levying upon property of the defendant in attachment, the true 
status of the ownership will determine the rights of the parties under the bond. 
This being true, the plaintiff in attachment and the surety may, when defending a 
suit under the bond, go behind the face of the record in the attachment proceedings, 
if the record shows that property belonging to the defendant in attachment was 
seized, and establishes the true facts. The title to the property seized under an 
attachment is not, as between the plaintiff in attachment and the defendant in 
attachment, a matter of inquiry in the attachment case. If the defendant’s property 
is not levied upon, the defendant has nothing to complain of. If the property 
levied on is not the property of the defendant in attachment, this fact, so far as 
respects the attachment suit, is of no concern to the plaintiff. He is concerned 


therein only so far as he may be answerable to another person for trespass in caus- 
ing the levy. The record in the attachment case therefore cannot, in a suit for 
damages on the bond by the defendant in attachment against the plaintiff in attach- 
ment, establish anything as to the true title to the propery attached. Had the 
plaintiff in attachment obtained a judgment against the propery levied upon or 


against the garnishee, the judgment would not in fact establish, as a matter of 
law, that the property levied on or caught by garnishment was the property of the 
defendant in attachment. On the other hand, if the record shows that the property 
attached did not belong to the defendant in attachment, the defendant could never- 
theless show that it was his property which was in fact attached, and that by 
virtue of such attachment he was damaged. Suppose that the property levied upon 
was in fact the property of the defendant’s wife. Although the entry of the levying 
officer may be to the effect that the property belonged to the husband, yet the 
plaintiff in attachment, in defending a suit for damages on the attachment bond 
instituted by the husband, could nevertheless defend upon the ground that the prop- 
erty actually seized under the attachment and levied on was not the property of the 
husband, but was the property of the wife, and that therefore the husband was not 
damaged by the seizure. And in the present case, should it be established that the 
property seized was in fact the property of the claimant, the defendant in attach- 
ment was not damaged, because its property was not seized. 

The answer of the garnishee as amended is to the effect that a certain sum 
of money on deposit with the garnishee “represented a balance on deposit in an 
account carried with garnishee under the following name and style, ‘Special account, 
U. S. Conservation Company, by Wm. Butler’; that checks drawn on this account 
would have to be drawn with checks bearing the following signature, ‘Special 
account, U. S. Conservation Company, by Wm. Butler.” This answer upon its 
face is insufficient to set up title to the ‘funds in the United States Conservation 
Company, the defendant in attachment, but indicates that the United States Conser- 
vation Company is not in control of the funds, and is therefore not the owner 
thereof, but that a stranger, Wm. Butler, has some interest in the funds, and has 
authority to withdraw them. This answer is insufficient to authorize a judgment 
against the garnishee, based upon a judgment against the United States Conservation 
Company as defendant. King v. Carhart, 18 Ga. 650, 657; Small v. Mendel, 96 
Ga. 532, 23 S. E. 834. 

[4] 4. Any admissions which the defendant in attachment, now the plaintiff in 
the suit on the-bond, may have made, either directly or indirectly by its conduct, 
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to the effect that the property seized under the attachment was not its property, 
but was the property of a stranger to the attachment suit, are relevant and admis- 
sible in the suit on the bond, now pending, as tending to disprove the contention 
of the plaintiff in the suit on the attachment bond that the property attached had 
belonged to the plaintiff. Any efforts made by the defendant in atachment to relieve 
the funds from seizure under the attachment—as by instigating a third person to 
file a claim to the funds, or by procuring the garnishee to file an equivocal answer, 
as to the ownership of the funds caught by garnishment, and which would not 
authorize a judgment against the garnishee—are, when established by competent evi- 
dence in a suit by the defendant in attachment against the plaintiff to recover on 
the attachment bond, relevant as an admission by the defendant in attachment tend- 
ing to disprove that title to the property seized was in the defendant in attach- 
ment. The trial judge improperly excluded such evidence when offered by the de- 
fendant and the defendant therefore is entitled to a new trial. 

[5] 5. An admission in the pleadings in a former litigation between the same 
parties, in a matter not in issue, and not germane to the issue, is admissible in 
the present suit, not as an admission in judicio, but as an extrajudicial admission, 
and its probative value is for the jury. It is immaterial that such admission, 
when made by the defendant in the former suit, frightened or bluffed the plaintiff 
into abandoning his suit and suffering a disadvantage in the present suit. It will 
not work as an estoppel, unless the plaintiff in attachment acted to his injury or 
to the benefit of the defendant in attachment. 

Judgment reversed. 

Jenkins, P. J., and Bell, J., concur. 


FIDELITY & CASUALTY CO. OF NEW YORK vy. BOEHNLEIN. 
(Court of Appeals of Kentucky. March 28, 1924.) 
260 Southwestern Reporter, 353. 
1. MUNICIPAL CORPORATIONS—POLICEMAN’S BOND HELD TO 

COVER THINGS DONE AS MOTORCYCLE POLICEMAN. 

A bond covering one’s duties as a policeman covered anything he did as a 
motorcycle policeman, in view of Ky. St. §§ 2873, 2879, 2885, giving board of 
public safety plenary power in assigning a policeman for duty to any department 
of the public service, especially in view of Section 3752. 

(For other cases, see Municipal Corporations, Dec. Dig. § 184[2].) 

2. MUNICIPAL CORPORATIONS—POLICEMAN’S BOND HELD TO 

COVER NEGLIGENCE IN OPERATING MOTORCYCLE. 

A surety upon a policeman’s bond is liable for his negligence in operating a 
motorcycle, though the covenant is only that he “shall well and faithfully dis- 
charge” his duties as a policeman, where the policeman in driving the motorcycle 
was doing precisely what his duties required him to do. 

(For other cases, see Municipal Corporations, Dec. Dig. § 184[2].) 

Thomas, J., dissenting. 

i Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Second 
ivision. 

Action by Andrew J. Boehnlein against the Fidelity & Casualty Company of 


New York and another. From the judgment against it, the named defendant appeals. 
Affirmed. 


Fred Forcht, of Louisville, for appellant. 

Beckham Overstreet, Geo. C. Burton and D. O. Myatt, all of Louisville, for 
appellee. 

Criarke, J. Appellant became surety upon the official bond of Robert Hamilton 
for $1,000 as a policeman in the City of Louisville. Hamilton, while patrolling his 
beat on a motorcycle furnished him for the purpose by the city, negligently ran 
same against and into appellee, who recovered in this action for his injuries a 
judgment against Hamilton for $1,240, and against appellant for $1,000. Upon 
this appeal appellant complains of the judgment against it upon the ground that 
the bond executed by it does not cover such liability, and that the court erred 
in refusing its motion for a directed verdict. 

Section 2894, Kentucky Statutes, provides that “each officer and member of 
the police force, private policeman, special policeman and substitute policeman, 
before entering upon the discharge of his duties,” shall take an oath to “well and 





Surety] Fidelity & Casualty Co. of New York v. Boelnlein 483 


faithfully discharge the duties of his office” and execute bond with approved sureties. 
The bond executed in accordance therewith by Hamilton, with appellant as his 
surety, reads: 

“Whereas, Robert M. Hamilton has been duly appointed to the office of police- 
man in and for the City of Louisville, now we, Robert M. Hamilton, principal, 
and the Fidelity & Casualty Company of New York, N. Y., sureties, hereby cove- 
nant to and with the commonwealth of Kentucky, in the sum of one thousand dollars, 
lawful money of the United States, that the said Robert M. Hamilton shall well 
and faithfully discharge the duties of his said office of policeman according to law. 

“Witness our signatures this 10th day of Jany., 1921.” 

[1] Appellant’s first contention is that, since the bond only covers Hamilton’s 
duties as a policeman, it does not by its terms cover anything he did as a motor- 
cycle policeman, and that, in the absence of allegation and proof that appellant 
knew at the time the bond was executed, or before the accident, that Hamilton 
was a motorcycle policeman, it cannot be held liable for his acts as such. This 
contention is wholly without merit. Under Sections 2873, 2879 and 2885 of Kentucky 
Statutes, in force when the bond was executed, the board of public safety has 
plenary power in assigning a policeman for duty to any department of the police 
service, and he is still a policeman, whether serving as a traffic officer, walking 
or riding a beat, or performing any of the many duties a policeman can be required 
as such to do. Appellant executed the bond with full knowledge of these facts, 
and to hold that for every change in a policeman’s duties his bondsmen were 
released or not bound unless notified of the change would render the execution of 
such bonds a farce. Besides, it is expressly provided by Section 3752 of the Ken- 
tucky Statutes that a recovery on any official bond shall not “be restricted only 
to such duties or responsibilities as belong to the office, post, trust or employment 
at the date of the covenant or bond, but may include any duties or responsibilities 
thereafter imposed by law or lawfully assumed.” See, also, Equitable Surety Co., 
etc., v. City of Newport, 194 Ky. 363, 238 S. W. 1046. 

[2] The next contention is that this court held in Manwaring v. Geisler, 191 Ky. 
532, 230 S. W. 918, 18 A. L. R. 192, and Sauer v. Fidelity & Deposit Co. of Mary- 
land, 192 Ky. 758, 234 S. W. 434, that a surety upon a policeman’s bond is not 
liable for his negligence in operating a motorcycle where the covenant, as here, is 
only that he “shall well and faithfully discharge” his duties as a policeman. The 
bonds in those cases bound the surety for trespasses committed by the policeman 
“against any person under the guise of said position,” as well as for the faithful 
discharge of his official duties. In each case the surety’s liability was rested upon 
the express covenant covering trespasses. There was no occasion in either case 
to decide what the liability would have been otherwise; but in passing we said in 
the Manwaring Case there would have been no liability except for the express 
covenant, while in the Sauer Case we said in effect there would have been such 
liability even without the express covenant. Patently both of these statements are 
dicta, and, being directly opposed to each other, are without even persuasive force. 

By all the authorities an official bond for the faithful performance of official 
duties covers misfeasance, malfeasance and non-feasance, as counsel for appellant 
concede, but their argument assumes negligence in the operation of a motorcycle by 
a policeman is none of these. Such an assumption has neither authority nor reason 
to support it. " 

As said in 29 Cyc. 1455: 

“It goes without saying that sureties on official bonds are liable for negligence 
pr malfeasance of their principal in the performance of acts which are done virtute 
officii.” 

The whole question here then is: Was Hamilton’s act in negligently driving 
the motorcycle against plaintiff done by virtue of his office? Admittedly he was 
patrolling his beat in the manner and with the means provided by the city to 
enable him to do so. In driving the motorcycle he was doing precisely what his 
duties required him to do, and what he had no right to do except in the discharge 
of his official duty. He had neither the right to patrol the beat nor drive the 
motorcycle except as a policeman, and there is no intimation in either the pleadings 
or the proof that anything he did (except his negligence) was not done in the 
discharge of his official duty. He was therefore driving the motorcycle by authority 
of his office, and it was only because of his negligent performance of his official 
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duty that he struck and injured plaintiff. It necessarily follows that the surety upon 
his official bond is liable for such negligence upon its covenant that he would well 
and faithfully discharge his duties as a policeman. 

Judgment affirmed. 

Whole court sitting. 

Thomas, J., dissents. 


NEW AMSTERDAM CASUALTY CO. v. KEITH et at. (No. 1588.) 
(Court of Civil Appeals of Texas. El Paso. March 6, 1924. 
Rehearing Denied April 3, 1924.) 

; 260 Southwestern Reporter, 695. 

1. GARNISHMENT—CANNOT BE BASED ON JUDGMENT NOT FINAL. 
Garnishment proceedings, being a process in the nature of an execution to 

enforce a judgment, cannot be based on a judgment which is not final. 

(For other. cases, see Garnishment, Dec. Dig. § 7.) 

2, APPEAL AND ERROR—OBJECTION THAT GARNISHMENT NOT 
BASED ON FINAL JUDGMENT HELD NOT OPEN IN ABSENCE OF 
MOTION TO QUASH. 

A surety on a replevin bond, given by principal defendant in garnishment pro- 
ceedings, may not, after failing to make a motion to have the writ quashed, and 
after final judgment in both the main suit against the garnishee and the sureties 
on the replevin bond, by writ of error raise the question that the garnishment was 
based upon a judgment not final. 

(For other cases, see Appeal and Error, Dec. Dig. § 240.) 

Error for District Court, Eastland County; Geo. L. Davenport, Judge. 

Action by the Farmers’ State Bank & Trust Company against J. E. Miller and 
others, in which E. A. Keith was made party defendant and the New Amster- 
dam Casualty Company garnishee. From judgment rendered, the New Amsterdam 
Casualty Company, as surety on the replevin bond, brings error. Affirmed. 

Albert B. Hall, of Dallas, for plaintiff in error. 

Burkett, Orr & McCarty, of Eastland, for defendants in error. 

Harper, C. J. Statement of the case taken from transcript and the records 
of this court: November 18, 1920, Farmers’ State Bank & Trust Company of Gor- 
man, Tex., filed suit, No. 7335, against J. E. Miller as principal, and C. W. Beale 
and Jessie Allen as sureties, on a promissory note for $5,084.60, and to foreclose 
a chattel mortgage executed by said Miller to secure its payment. 

November 23, 1920, Miller filed an answer; first, admitted the allegations in 
plaintiff's petition, and, second, set up the facts that he had sold and executed a 
bill of sale to the property described in the mortgage to the bank, and as a part 
consideration Keith had agreed to pay the note sued on. He prayed for citation 
against Keith and for judgment canceling their contract and for damages. 

Keith, November 27, 1920, filed his answer to said cross-action of Miller, set 
up his version of it, alleged a breach, and asked for damages. It does not appear 
that any citation was issued to Miller on this cross-action, but the judgment recites 
that he was present and announced ready for trial. 

May 12, 1921, the case came on for trial. The court entered its order, or 
judgment, as follows: 

“This cause came on to be heard, * * * and the defendant J. E. Miller appeared 
by counsel, and defendant E. A. Keith appeared in person and by counsel, and 
both defendants having waived jury, and the court having granted plaintiff in the 
cause a continuance to perfect service, * * * and having found that Keith was 
entitled to a hearing on his cross-action against defendant Miller, and the court, 
having heard the evidence and argument of counsel, and being fully advised in the 
premises, finds that defendant Keith is entitled to a judgment against the defendant 
Miller in the sum of $5,000, and for cancellation of a note.” 

They found that Keith was in no way responsible to the bank on account of 
the Miller note. 

June 6, 1921, Miller appealed from this judgment by cost bond to the Court 
of Civil Appeals. This appeal was dismissed because judgment not final May 4, 
1922, 241 S. W. 540. On October 12, 1921, the court rendered its judgment in 
* favor of the bank against Miller as principal and Allen and Beale as sureties on 
the note and foreclosure of its lien, etc.; Keith not mentioned. November 11, 1921, 
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Keith filed “motion to amend judgment” under the number of the original suit. 
On December 1, 1921, the trial court entered the following: 
“No. 7335. 
“Farmers’ State Bank & Trust Co. v. J. E. Miller et al. 
“In the Ninety-first District Court of Eastland County, Texas. 

“On this the lst day of December, 1921, a regular day of the October, 1921, 
term of this court, came on to be heard this cause upon the motion of the defendant 
E. A. Keith, to have the judgment rendered herein on the 12th day of May, 1921, 
in favor of E. A. Keith against J. E. Miller made a part of the judgment rendered 
in this cause on the 12th day of October, 1921, in order to make this judgment 
a full and final judgment disposing of all parties and all issues in this cause. And 
it appearing to the court that the judgment in said original cause, rendered in 
this court on October 12, 1921, would not be full and final judgment disposing of 
all issues and all parties to this suit, unless said judgment rendered on the 12th 
day of May, 1921, be made a part of said judgment rendered in this court on said 
October 12, 1921, and this judgment should contain both of the above said judg- 
ments in order to make the same a full and final judgment. 

“Tt is therefore ordered, adjudged and decreed that the judgment rendered in 
this cause on the 12th day of May, 1921, and the judgment rendered in this cause 
on the 12th day of October, 1921, be and the same are hereby made the final 
judgment of this court, the same being in the following form and language, to wit.” 

Then follows a copy of the judgment in favor of Keith against Miller above 
noted, and then incorporates the judgment in favor of the bank against Miller, 
Keith and Beale, above noted. 

On May 14, 1921, Keith filed his affidavit for writ of garnishment, setting 
up that he had obtained a judgment against Miller, docket No. 8001 (being the 
judgment declared by this court not to be final, above noted). Writ was issued 
same day and served on the Finsland Oil Company. On June 6, 1921, the latter 
answered that it owed Miller $20,000, with explanations. Whereupon Miller exe- 
cuted his replevy bond with New Amsterdam Casualty Company surety. 

On the 17th day of June, 1922, the court entered its judgment in the garnish- 
ment proceedings for Keith against the New Amsterdam Casualty Company for 
the amount of the judgment, reciting the fact that said oil company was surety 
on the replevin bond, and that Miller had withdrawn the money from the Finsland 
Oil Company. This action of the court is brought here for review upon writ of error. 

Appellant urges 20 points or propositions upon which it asks this court to 
reverse and render. These propositions do not have any appended references to 
the assignments, so we take up the assignments themselves, grouping them where 
they raise the same question of law upon the face of the record, and in their order 
as they seem to apply to the rules of law and practice. Blakeney et al. v. Johnson 
County (Tex. Civ. App.), 253 S. W. 333. 

The first, second, fourth, fifth, sixth and seventh are to the effect that the 
judgment in favor of Keith against Miller was void because not final; not final 
because it did not dispose of all the issues and parties in the main case; there- 
fore would not support an execution and the writ of garnishment. The court de- 
clared the judgment upon which the writ is based not to be final, and dismissed 
the appeal for that reason. Miller v. Farmers’ State Bank & Tr. Co. (Tex. Civ. 
App.), 241 S. W. 540. 

[1,2] Garnishment proceedings being a process in the nature of an execution 
to enforce the judgment, the judgment not being final, would not support an execu- 
tion; therefore it would seem that the proposition is well taken, but can the 
surety on the replevin bond take advantage of it where there was no motion upon 
its part nor the part of the defendant to quash the writ? And, after final judg- 
ment in both the main suit and against the garnishee and the sureties on the replevin 
bond, the surety seeks to take advantage of it upon writ of error. We think not. 
See National Surety Co. v. McFarland et al. (Tex. Civ. App.), 241 S. W.>765, 
and cases there cited. 

In view of the above hold, the other propositions relied on for reversal are 
overruled as without merit. 

Affirmed. 
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MISCELLANEOUS 


ZETNA CASUALTY & SURETY CO. v. APPLE. (No. 13256.) 
(Supreme Court of Oklahoma. June 3, 1924.) 
226 Pacific Reporter, 1026. 
(Syllabus by the Court.) 

INSURANCE—PLATE GLASS INSURER HELD LIABLE FOR GLASS 
BROKEN BY WORKMEN ENGAGED TO REPLACE BROKEN GLASS 
COVERED BY POLICY. 

A policy of plate glass insurance provided that the company should not be 
liable for any loss or damage caused by or from the acts or operations of work- 
men engaged in the construction of or repairs to the building or frames in which 
the glass covered by the policy is located. Thereafter the company elected to 
replace the broken glass, and for that purpose contracted with a person to replace 
the same, and while so doing one of the workmen engaged in replacing the broken 
glass negligently broke another glass belonging to the assured and which was 
covered by the policy. Held, the loss in the instant case was not the result of 
alterations or repairs to the building or frames in which the glass covered by 
the policy was located, within the meaning of the policy, and that the insurance 
company was liable for such breakage. 

(For other casvs, see Insurance, Dec. Dig. § 424.) 

Commissioners’ Opinion, Division No. 5. 

Appeal from District Court, Bryan County; Geo. S. March, Judge. 

Action by Ed Apple against the AZtna Casualty & Surety Company. From 
judgment for the plaintiff, defendant appeals. Affirmed. 

W. E. Utterback and D. S. MacDonald, both of Durant, for plaintiff in error. 

V. B. Hayes, of Durant, for defendant in error. 

PinxHam, C. This action was originally commenced in a justice of the peace 
court of Bryan County by the defendant in error, who was plaintiff below, against 
the ZEtna Casualty & Surety Company on a plate glass insurance policy issued to 
one Jake Ansel on the Ist day of January, 1919, and expiring on the Ist day of 
January, 1920, and assigned by the said Ansel to the plaintiff with the consent of 
the defendant, A£tna Casualty & Surety Company. Judgment was entered in favor 
of the plaintiff in the justice of the peace court in the sum of $195, from which 
judgment the defendant duly appealed to the district court of Bryan County. 

Thereafter the cause was tried in the district Court without the intervention 
of a jury and resulted in a judgment in favor of the plaintiff for the sum of $150, 
with interest from date of judgment until paid and costs, from which judgment 
an appeal was perfected to this court. 

It is stated in the brief of the defendant that— 

“Under this policy one of the glasses insured and for which the company was 
liable was broken, and the defendant, A2tna Casualty & Surety Company, employed 
the New York Plate Glass Company to replace the same. In replacing that glass 
the testimony shows that one of the workmen of the New York Plate Glass Com- 
pany broke the glass in question, and the defendant contends that under the terms 
of said policy it is not liable for the glass so broken; the same not being covered 
by the terms of said policy.” 

The particular provision of the policy relied upon by the defendant is as follows: 

“For loss of damage by breakage of the glass described in the schedule set 
forth hereon, provided such loss or damage occurs within the period covered by 
the policy, and provided further that the company shall not be liable: : 

“For any loss or damage caused by or resulting from fire, earthquake, inunda- 
tion, insurrection, riot, war, or by the legal blowing up of any buildings or from 
the acts or operations of workmen engaged in the construction, or the alteration of, 
or repairs to, the building or frames in which the glass covered hereby is ‘located or 
before the glass is completely glazed in a workmanlike manner.” 

It is the contention of the defendant that the New York Plate Glass Com- 
pany was an independent contractor, and as such the company is not liable for 
its acts, and that said workmen of the New York Plate Glass Company, in replacing 
the window that had been broken, were altering and repairing the building, and 
that the act of said workmen comes within the terms of the policy above quoted. 

We are unable to agree with counsel for defendant in their construction of the 
provisions of the policy relied upon. The admitted facts are, as disclosed by the 
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record, that the defendant company, recognizing its liability to the assured for 
the breaking of the first glass, elected to replace the same and employed the New 
York Plate Glass Company to discharge that liability. The assured had no control 
and exercised no supervision over the workmen who proceeded to replace the 
broken glass. While engaged in that work by the direction and authority of the 
defendant insurance company, one of the workmen in moving a ladder broke 
another glass in the building of the assured, and which, we think, it must be con- 
ceded, was covered by the policy in question. 

The provisions of the policy referred to, and which the defendant contends 
relieves it from liability, has no application to the state of facts disclosed by the 
record. It is clear from the evidence that no repairs or alterations were being 
made by the assured, and that the glass for which this action was, brought was 
broken by the parties while engaged in the work of replacing the glass which 
had been broken, and which the defendant company had employed the said parties 
to replace. 

A further provision of the policy is that— 

“The company may replace any broken glass, or any lettering, or any ornamen- 
tation or pay in money the amount for which same is insured as shown in the 
schedule. If no amount is specified the loss shall be estimated according to the 
value of the glass at the time the breakage occurs. If the company elects to 
replace any glasses the replacement shall be made without unnecessary delay after 
satisfactory proof of said loss has been made by the assured. In either case the 
salvage shall belong to the company.” 

It was under that provision of the policy that the defendant company em- 
ployed the New York Plate Glass Company to replace said glass. The right to 
replace the broken glass reserved by the defendant in its policy certainly does not 
relieve the company from liability in case other glass is broken in the building by 
those employed by it to replace the glass already broken. The provision of the 
policy with reference to repairs and alterations being done which would relieve 
the company from liability refers to alterations and repairs made by the assured. 

To show that the policy contemplates that the company shall be liable for glass 
broken by the acts of other parties, it is only necessary to refer to a further pro- 
vision of the policy which provides as follows: 

“Tn case of payment of loss under this policy the company shall be subrogated 
to the amount of such payment to the assured’s rights of recovery against others 
for such loss, and the assured shall execute all papers required and shall cooperate 
with the company to secure such rights.” 

The fact that the party who negligently broke this second glass would be 
liable to the owner would not relieve the insurance company from such liability under 
the plain terms of its policy. 

Furthermore, it may be said that if a policy of insurance is susceptible to one 
of two constructions, that one is to be adopted which is more favorable to the 
assured. Taylor v. Insurance Co. of North America, 25 Okl. 92, 105 Pac. 354, 138 
Am. St. Rep. 906. 


In the case of Union Accident Co. v. Willis, 44 Okl. 585, 145 Pac. 815, L. R. A. 
1915D, 358, it is said: 

“Where the meaning of a policy of insurance is ambiguous, or so drawn as to 
be fairly susceptible of different constructions, it will be construed strictly against 
the insurer, and that construction adopted which is most favorable to the insured.” 

In view of the admitted facts and the provisions of the policy, we are of the 
opinion that the defendant insurance company is liable for the value of the glass 
sued for, and that the judgment of the trial court should be affirmed. 


HALL v. ROYAL INS. CO., Limitep. 
(Supreme Court, Appellate Term, First Department. April 29, 1924.) 
204 New York Supplement, 828. 

INSURANCE—TOURIST’S FLOATER POLICY PROVISION HELD TO 

EXEMPT INSURER FROM LIABILITY FOR THEFT OF ANY ROBES 

AND COATS. 

Tourist floater policy provision, exempting insurer from liability for theft of 
robes, coats, etc., while in or on automobile, except while in custody of common 
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carrier, held applicable to any robes and coats stolen from automobile not, at time 
of theft, in custody of carrier, and is not limited to automobile robes and coats. 

(For other cases, see Insurance, Dec. Dig § 163[%4].) 

Appeal from Municipal Court, Borough of Manhattan, Fourth District. 

Action by Lillian A. Hall against the Royal Insurance Company, Limited. From 
a judgment for plaintiff for $675 damages, entered on a verdict of a jury, and from 
orders denying motions for a new trial, for a commission, and to adjourn the 
trial, defendant appeals. Judgment reversed, complaint dismissed and appeals from 
orders dismissed. 

Argued April term, 1924, before Guy, Wagner and Wasservogel, JJ. 

Frederick T. Case, of New York City, for appellant. 

Gerald Donovan, of New York City, for respondent. 

Guy, J. Action upon a policy of tourist’s floater insurance for the loss of a 
fur coat by theft, pilferage or larceny, at Miami, Fla. Answer, denial; that the 
policy did not cover theft, pilferage or larceny while in or on an automobile; 
negligence of plaintiff; and fraudulent claim. 

Defendant insured plaintiff under a tourist floater policy upon her personal 
effects, to an amount not exceeding $2,500, under a policy which states: 

“This policy does not insure: (4) Against loss by theft, pilferage or larceny 
of robes, coats, hats, caps, gloves, leggings, boots, goggles, chauffeur’s livery or 
automobile accessories, while in or on an automobile, or while in any garage or 
in any other building used for the housing of automobiles, except while in the 
custody of a common carrier under check or receipt.” 

The verdict establishes that the fur coat was stolen from the locked compart- 
ment at the back of plaintiff’s automobile, while the automobile was standing in 
the street at Miami, Fla., without any neglect or fault on plaintiff’s part; also that 
plaintiff's proof of claim was just and fair. 

The provision exempting the insurance company from losses of robes or coats 
by theft while in or on an automobile applies to any robes or coats stolen while 
in an automobile that is not at the time of the theft in the custody of a common 
carrier. It does not, as the trial judge assumed, apply only to automobile robes 
or coats. The motion to dismiss the complaint should have been granted. 

Judgment reversed, with $30 costs, and complaint dismissed, with costs, and 
appeals from orders dismissed. All concur. 


LENZNER v. NATIONAL SURETY CO. 
(Supreme Court, Appellate Division, Second Department. May 23, 1924.) 
204 New York Supplement, 796 

1. INSURANCE—RECORDS AND BOOKS OF ACCOUNT, KEPT BY IN- 
SURED, HELD SUFFICIENT TO COMPLY WITH BURGLARY POLICY 
REQUIREMENT. 

Records and books of account, kept by small retail dealer in furs and fur gar- 
ments, though prirnitive, held sufficiently complete to comply with burglary policy, 
requiring insured to keep accurate books of account. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

2. INSURANCE—BURGLARY POLICY, REQUIRING INSURED TO KEEP 
BOOKS OF ACCOUNT, HELD TO REQUIRE MERELY THAT AC- 
COUNTS BE ACCURATELY KEPT. 

Burglary policy, providing that insurer should not be liable unless insured kept 
books of account, so that actual loss might be accurately determined therefrom, 
required merely that insured’s books and accounts, whether invoices, bills, receipts, 
inventories, or any other documents, should make possible a definite and intelligent 
showing of loss sustained. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

Appeal from Supreme Court, Kings County. 

Action by Rebecca Lenzner against the National Surety Company on a burglary 
insurance policy. From a judgment for plaintiff, entered on the report of a referee, 
defendant appeals. Affirmed. 

Argued before Kelly, P. J., and Rich, Jaycox, Manning and Young, JJ. 

Sidney J. Loeb, of New York City (Leon M. Prince, of New York City, 
on the brief), for appellant. 
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William Godnick, of Brooklyn (Fred Francis Weiss, of Brooklyn, on the brief), 
for respondent. oe 

Ricu, J. Defendant issued a policy of burglary insurance covering plaintiff's 
stock of furs at No. 617 Nostrand avenue, Brooklyn, and while the policy was still 
in force plaintiff’s premises were burglariously entered and a considerable quantity 
of merchandise stolen and taken away. The policy of insurance provides, among 
other things: 

“In consideration of the reduced rate at which this policy is written, it is under- 
stood and agreed that the assured carries a policy of $4,000 in the New Amsterdam; 
also an excess policy of $6,000 in the Hartford Accident & Indemnity. This policy 
No. 787709 is excess insurance, and this company shall not be liable only in the 
event that the loss exceeds $10,000. * * * 

“A. The company shall not be liable: * * * (5) Unless books and accounts 
are kept by the assured, and are so kept that the actuol loss may be accurately 
determined therefrom by the company.” 

[1] It is the appellant’s contention that plaintiff has failed to establish, by her 
books and accounts solely, that her loss exceeds $10,000, and that the books and 
accounts were not so kept that the actual loss may be accurately determined there- 
from by the defendant. The books kept by the respondent comprise a sales book, 
order and storage books, ledger, check book and stubs and numerous bills, represent- 
ing purchases of merchandise, and an inventory taken on January 1, 1919. On 
this inventory she described her merchandise by name and lot number, valuing it 
at cost. Her sales and order books contained entries of merchandise ordered and 
sold. When articles had to be manufactured, a note was made on a slip of the 
number of skins used, and these entries were made upon yellow cutting tickets by 
the cutter, and on completion of the garments the tickets were turned over to 
plaintiff, and entries made in the order or sales book, as the case might be. 
The records in the order and sales book were in duplicate, each sheet of which 
bore a serial number. Plaintiff’s ledger contained the names of customers, the 
amounts charged to them and payments made. She kept no journal for the entry of 
purchases, but kept the bills in a file. The cutter’s slips, it appears, were turned 
over to defendant’s accountant, examined by him, and plaintiffs says that the 
accountant entered them in her book and destroyed the tickets. The records of 
garments left for storage or repairs were contained in a storage book, and the 
garment identified both by description and the name of the owner. The amounts 
expended for labor on garments were entered in her check book stubs, The book- 
keeping system of plaintiff was rather primitive, and did not commend itself to 
appellant’s accountant; still the same accountant was able to adjust the loss sus- 
tained by two other insurers from plaintiff’s records. 

[2] The appellant’s position, however, and it has cited several authorities in 
support thereof (Harris v. General Accident, Fire & Life Assur. Corporation 
{Sup.], 187 N. Y. Supp. 291; Pearlman v. Metropolitan Surety Co., 127 App. Div. 
539, 111 N. Y. Supp. 882; Rosenberg v. People’s Surety Co. of New York, 140 
App. Div. 436, 125 N. Y. Supp. 257; Danerhirsch v. Travelers Indemnity Co., 202 
App. Div. 207, 195 N. Y. Supp. 110; Garten v. General Accident, Fire & Life Assur. 
Corporation, Ltd., of Perth, Scotland, 206 App. Div. 154-158, 200 N. Y. Supp. 154), 
is that the insurer was not forced to rely upon the statements of plaintiff or any 
other person for the amount of the loss, nor was it forced to rely on plaintiff's 
recollection, knowledge or memory of the stock, but could examine the books and 
accounts. The requirement is that the books which plaintiff did keep, and the 
accounts which she did have, whether invoices, bills, receipts, inventories or any 
other kind of documents, should make possible a definite and intelligible showing 
of the loss sustained. The question presented is, first, can a definite and intelli- 
gent showing of the loss sustained be made from the books, accounts and records 
kept and submitted by the plaintiff; and, second ,has she, by a fair preponderance 
of the evidence, established that her loss exceeded the sum at which the defendant’s 
liability is to commence? 

The accountant employed by defendant fixes the loss of $9,579.39, which, if 
adopted, would preclude a recovery by plaintiff under the terms of the policy, while 
the accountant employed by plaintiff is able to ascertain the loss from the books 
and records and fixes it at $14,262.08. Plaintiff’s accountant gives the inventory after 
the loss as $4,741.69, and duplications are claimed to the extent of $1,043.53. The 
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inventory as of January 1, 1919, plus purchases to April 24, aggregates $18,788.93, 
and, as the learned referee has indicated, if the inventory after the loss and the 
alleged duplications are deducted, a loss of at beast $13,000 resulted. 

The business, that of conducting a small retail business, consisting partly of 
buying and selling completed garments, and partly of buying raw skins and making 
them up into garments, did not warrant the installation of an elaborate system of 
accounting. As said by Judge McCook, in the Harris Case, supra, at page 293: 

“The provision must be given reasonable interpretation, consistent with its 
design to protect the insurer against fraudulent and excessive claims. The defend- 
ant for its protection inserted in the policy in question a provision that imposed 
certain duties upon the plaintiffs. They were not compelled to maintain any special 
system of bookkeeping; no specified books or accounts were required; the require- 
ment was simply that the books plaintiffs did keep and the accounts which they did 
have, whether invoices, bills, receipts, inventories, or any other kind of docwments, 
should make possible upon examination by the defendant a definitely intelligible 
showing of the loss sustained.” 

The books and records kept by the plaintiff complied with the terms of the 
policy. It follows that the judgment must be affirmed, with costs. All concur. 


STODDARD v. GUY. 
(Supreme Court, Appellate Division, First Department. May 2, 1924.) 
204 New York Supplement, 371. 
INSURANCE—SUBSCRIBER TO CORPORATION FORMED TO FINANCE 

CASUALTY CORPORATION HELD NOT ENTITLED TO OFFSET 

CLAIMS FOR SERVICES AGAINST SUBSCRIPTION. 

A subscription to stock in reorganized corporation, formed solely to finance 
casualty corporation on verge of bankruptcy, under agreement giving reorganiza- 
tion corporation right to assign subscriptions, held equivalent to subscription to 
stock of casualty corporation, and, on its liquidation by state insurance superin- 
tendent, subscriber could not offset against his subscription a claim for legal ser- 
vices to it, notwithstanding solvency of reorganization corporation. 

(For other cases, see Insurance, Dec. Dig. § 46.) 

Martin, J., dissenting. 

Appeal from Supreme Court, New York County. 

Action by Francis R. Stoddard, Jr., as Superintendent of Insurance, liquidator 
of the Casualty Company of America, against Thomas H. Guy. From an order 
denying plaintiff’s motion to strike out defendant’s counterclaim, plaintiff appeals. 
Reversed, and motion granted. 

Argued before Dowling, Smith, Merrell, McAvoy, and Martin, ev: 

Stetson, Jennings & Russell, of New York City (William C. Cannon, of 
New York City, of counsel, and Clarence C. Fowler, of New York City, on the 
brief), for appellant. 

Murphy, Aldrich & Guy, of Troy (Henry D. Merchant, of New York City, 
of counsel), for respondent. 

SmitH, J. The action is brought by the superintendent of insurance of the 
State of New York, liquidator of the Casualty Company of America, as the Cas- 
ualty Company of America was upon the verge of bankruptcy. They needed more 
money and this was sought to be obtained from a corporation to be formed called 
the Reorganization Finance Corporation. The stock of this Reorganization Finance 
Corporation was to be subscribed for by those interested in reviving the Casualty 
Company of America. The defendant subscribed $2,500 and had paid $1,300, and 
this action is to recover the balance of $1,200 upon that original subscription to 
the Reorganization Finance Corporation. It was provided in the subscription agree- 
ment that the Finance Corporation might assign to any person or corporation any 
subscription of stock or any other paper which the subscribers might give, and 
that, in pursuance of the authority given, the subscribers should not question 
its assignment to the Casualty Company of any stock so subscribed, and that the 
amount realized by any such assignment should be applied pro rata on account 
of such subscriptions. 

The defendant is a lawyer, and he now seeks to offset against his sub- 
scription a sum of money claimed to be due to him from the Casualty Company 
of America for services performed by him. If this subscription had been to the 
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stock of the Casualty Company now in liquidation, there is no question but that 
this would not be a proper offset, because he must pay his stock subscription 
in full, and then take the percentage upon any debts owing. It is claimed, how- 
ever, that this subscription is made to another corporation, the Reorganization 
Finance Corporation, and, as it is not alleged that the Reorganization Finance 
Corporation is insolvent, that the subscription is in the form of an ordinary indebt- 
edness, to which an offset may be allowed. I do not think so. This Reorgani- 
zation Finance Corporation was formed simply for the purpose of supplying 
money to save the Casualty Company, and the subscription to the stock of the 
Reorganization Finance Corporation with power to assign those subscriptions, or 
any notes of the Finance Corporation, under the circumstances of this case, was 
equivalent to a subscription to the stock of the Casualty Company itself. This 
is a fair interpretation, both from the standpoint of the creditors of the Casualty 
Company, as represented by the plaintiff, and also from the standpoint of other 
stockholders of the Casualty Company and of the Finance Corporation. 

The defendant should pay his subscription to the liquidator, and take his share 
of his debt with other creditors. 

The order should, therefore, be reversed with $10 costs and disbursements, 
and the motion granted with $10 costs. 

Order filed. 

Dowling, Merrell, and McAvoy, JJ., concur. 

Martin, J., dissents. 


STATE ex ret. SWEARINGEN et ux. v. BOND, State Auditor, etc. 
(Supreme Court of Appeals of West Virginia. April 8, 1924.) 
122 Southeastern Reporter, 539. 

(Syllabus by the Court.) 

1. INSURANCE—LAW AUTHORIZING INSURANCE COMMISSIONER TO 
REFUSE AGENT’S CERTIFICATE OR CANCEL FOR CAUSE HELD 
CONSTITUTIONAL. 

Section 15d, c. 15, of the Acts of 1923, which gives to the insurance commis- 
sioner authority to refuse a certificate of authority or license to act as an insurance 
agent to one whom he finds not trustworthy and competent to transact the business 
for authority to do which the application is made, and authorizing him to revoke a 
certificate or license of such agent whenever upon investigation after due notice 
and trial he is satisfied that such agent is guilty of a violation of the insurance 
law, or is incompetent or untrustworthy, is not in contravention of the federal 
or state constitutions. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

2. INSURANCE—INSURANCE COMMISSIONER MAY NOT ACT ARBI- 
TRARILY; DISCRETION OF INSURANCE COMMISSIONER IN RE- 
FUSING OR REVOKING AGENT’S CERTIFICATE NOT CONTROLLED 
BY MANDAMUS, UNLESS RESULT OF ULTERIOR MOTIVE. 

Said section, properly construed, does not give the insurance commissioner 
arbitrary power to refuse such certificate or revoke it, so as to render the section 
unconstitutional; and if upon investigation and due trial he has found that the 
applicant or holder has violated the insurance laws, and is untrustworthy or in- 
competent to transact the business authorized by such certificate or license, his judg- 
ment and discretion will not be controlled by mandamus, unless it is clear that 
his decision was the result of caprice, passion, partiality, or some ulterior motive. 

(For other cases, see Insurance, Dec. Dig. § 12.) 

Original mandamus by Donald C. Swearingen and wife against John C. Bond, 
State Auditor, etc. Writ denied. 

H. W. Houston, of Charleston, for relators. 

E. T. England, Atty. Gen.; Charles Ritchie, Asst. Atty. Gen., and Robert B. 
McDougle, of Parkersburg, for respondent. 

IveLy, J. Donald C. Swearingen and Lorena M., his wife, seek to compel, 
by writ of mandamus, John C. Bond, auditor of West Virginia, and ex officio insur- 
ance commissioner, to issue to them certificates of authority or licenses to act as 
insurance agents in this state, as of the Ist of April, 1924. The petition in substance 
avers that since the year 1917 they have been engaged in general fire insurance 
business in this state, and continuously from that time have received certificates 
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of authority to act as insurance agents representing several substantial fire insur- 
ance companies, all authorized to do business in this state, and which are now 
authorized to do business in this state, and which have requested them to continue 
to act as agents for the year beginning April 1, 1924; that they are each trust- 
worthy and fully competent to transact insurance business as agents, and never 
have been convicted of the violation of the insurance laws, and have fully com- 
plied with all the insurance laws, and are now entitled to receive certificates of 
authority or licenses to act as such agents, but that the insurance commissioner 
has refused to issue to them such certificates of authority; and the prayer is 
that he be compelled to do so. 


The return admits the allegations of the petition, except that it denies that 
the applicants are trustworthy and fully competent to transact insurance business 
as agents in this state, and denies that they have fully complied with all the laws 
governing the issuance of certificates of authority for the doing of such business 
in the state. The reasons given for the refusal are that the applicants, while 
acting as insurance agents prior to 1922, violated the provisions of the insurance 
laws in the employment of Henry H. Hersch to solicit and procure for them 
policies of insurance, he not then being a licensed solicitor, and contrary to the 
provisions of Sections 15d and 15c of Chapter 34 of the Code; that afterwards, 
on March 1, 1923, they had Hersch appointed as their solicitor, the object being 
to secure the business of the United Woolen Mills Company, and that the appoint- 
ment was made to circumvent the anti-rebate’ laws of this state; and that applicants 
were guilty of placing insurance in an unauthorized company in at least two 
instances, contrary to the provisions of Section 60a (1) and Section 53a of Chapter 
34 of the Code. The return further says that in the summer of 1923 he caused 
notices to be served on the applicants, setting out in detail the substance of the 
above alleged violations, and stating a day for a hearing thereon in Parkersburg, 
W. Va., and that Donald C. Swearingen, representing himself and his wife, appeared 
and was present at the hearing; the evidence taken at the hearing was preserved 
and transcribed (all of which is made a part of the return), from which the 
insurance commissioner found that the defendants were guilty of the infractions 
of the insurance law charged, and that they were not trustworthy or competent 
to transact business as’ insurance agents; but that upon request of Donald C. Swear- 
ingen his finding was not reduced to writing or made public, but the same was 
held in abeyance upon request of Swearingen, and upon his assurance that he 
would dispose of his insurance agency and business before the expiration of his 
license; and acceding to this request and relying upon these assurances, he then 
took no action until the petitioners made application in the month of March for 
the renewal of their license for the year beginning April 1, 1924, when he reduced 
his finding to writing and notified them by letter that he would refuse to renew; 
and a copy of the letter and finding are exhibited with the return. The return 
says the evidence of the violation of the insurance laws, taken at the hearing in 
Parkersburg, fully sustains the charges, and that by consideration thereof he found 
that applicants are not trustworthy and competent to act as fire insurance agents. 


[1] The petitioners demurred to the return and moved to quash. The allega- 
tions of fact contained in the return are not disputed. To sustain the motion to 
quash, and the motion to award the peremptory writ, petitioners rely solely upon 
the proposition that Section 15d of Chapter 15 of the Acts of 1923, amending 
Chapter 34 of the Code, the insurance laws, is unconstitutional, null and void, because 
it gives arbitrary power to the insurance commissioner to issue or refuse to issue 
licenses to agents; that to that extent it is void, as being in contravention of the 
Fourteenth Amendment to the Federal Constitution and Section 10 of our Bill of 
Rights. Section 15d of Chapter 15 of the Acts of 1923 reads: 


“No person shall act in the solicitation or procurement of applicants for, or 
policies of, insurance * * * without first procuring a certificate of authority as agent 
from the insurance commissioner, which certificate shall be renewable on the first 
day of April in each year; and said insurance commissioner shall not issue such 
certificate of authority to any person * * * whom he finds not trustworthy and 
competent to transact the business for authority to do which application is made; 
and on conviction of any person acting as agent, of the violation of any provision 
of this law the insurance commissioner shall forthwith revoke the certificate of 
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authority issued to him, and no certificate shall be thereafter issued to such con- 
victed person, until one year from the date of conviction. 

“Whenever the insurance commissioner upon investigation is satisfied that any 
agent acting under his supervision and holding a certificate of authority from him 
is violating or has violated the insurance laws of West Virginia, or that he is 
incompetent or untrustworthy, or whenever he shall proceed to revoke a certificate 
or license of such agent under any section of this law he shall notify such agent 
of his findings and state in writing the complaint against him and require such 
person on a date named, which date shall not be less than thirty days after service 
of notice, to show cause why his license should not be revoked.” 

The remaining part of the section provides that if the agent does not present 
good and sufficient reasons why his authority should not be revoked the commis- 
sioner may revoke it, and provides that the decisions and findings of the insurance 
commissioner “made under the provisions of this section shall be reviewable by 
proper proceedings in any court of competent jurisdiction within this state.” The 
statute is attacked as unconstitutional because it does not provide any method by 
which the untrustworthiness and incompetency of an applicant may be judicially 
determined. Courts are not quick to declare a law unconstitutional. The presump- 
tion is that every act of the Legislature is in consonance with the Constitution. 
The conflict between the organic law and a statute must be clear and palpable in 
order to defeat and annul the latter. This court recognizes that it is a grave 
responsibility to declare invalid the deliberate enactments of a co-ordinate branch 
of the government. It will never be done in a doubtful case. If possible, the 
statute will be given life and validity by reasonable construction. 

The insurance business is quasi public in its character, and the state may, 
under its police power, determine who may engage in the business, and prescribe 
the terms and conditions on which it may be conducted, and generally to regulate 
it and all persons engaged in it. In the exercise of this power it may pass statutes 
for the regulation of insurance agents and the conduct of their business. La Tour- 
ette v. McMaster, 248 U. S. 465, 39 Sup. Ct. 160, 63 L. Ed. 362; Phenix Ins. Co. 
v. Burdett, 112 Ind. 204, 13 N. E. 705. The Legislature may require qualifications 
in persons engaging as agents in the insurance business, may require them to obtain 
license therefor, and may provide for the refusal to issue or revoke such licenses, 
after having been issued, for causes, specifying them. It is generally held that the 
Legislature cannot invest an officer with arbitrary power to determine whether an 
agent selected by an insurance company is a suitable person to act as such; nor 
may it invest a state officer or any other agency with arbitrary power to grant or 
refuse such licenses. The business of acting as an insurance agent is a legitimate 
one. Welch v. Maryland Casualty Co., 47 Okl. 293, 147 Pac. 1046, L. R. A. 1915E., 
708; Stern v. Metropolitan Life Ins. Co., 90 Misc. Rep. 129, 154 N. Y. Supp. 283. 
These two cases last cited, together with the celebrated case of Yick Wo v. Hop- 
kins, Sheriff, 118 U. S. 356, 6 Sup. Ct. 1064, 30 L. Ed. 220, are relied upon by 
counsel for applicants to sustain their proposition that the statute in question invests 
in the insurance commissioner arbitrary power, at his will or whim, to refuse to 
issue license to an insurance agent, or to revoke one after it has been issued. 

An inspection of the Stern Case, above cited, discloses that the objectionable 
feature of the statute reads: 

“The superintendent of insurance shall have the right to refuse to issue or 
renew any such certificate in his discretion.” 

In commenting upon this clause of the statute, the court said that while the 
Legislature had the right to regulate abuse of the insurance business, it could 
not authorize a public official to arbitrarily and capriciously give or withhold 
permission to pursue such lawful occupation. The certificate to the insurance agent 
there under consideration was for authority to act as a life insurance agent, and 
the court pointed out that in the fire insurance laws it was provided that the super- 
intendent of insurance was required to issue a fire insurance certificate to one 
applying therefor who was trustworthy, and who was competent to transact an insur- 
ance brokerage ‘business in such manner as to safeguard the interests of the assured, 
and a provision was found in the fire insurance statute which provided for a review 
by writ of certiorari in case of a refusal of a license by the superintendent of 
insurance, and it was pointed out that the statute governing applications and 
issuance of certificates of authority to follow the business of life insurance agents 
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made no provision for review of the acts of the superintendent in case of refusal, 
and that official had absolute power to refuse a certificate for any reason, however 
arbitrary or unreasonable, or for no reason at all. In the matter of the issuance 
of certificate of authority to a fire insurance agent, the qualifications of trust- 
worthiness and competency to transact the insurance brokerage business entered; 
while in the matter of the issuance of a certificate for authority to solicit life 
insurance the official was given absolute and arbitrary authority to refuse. 

In the case at bar the insurance commissioner cannot refuse to issue license 
to a person otherwise conforming to the laws, unless he finds that the applicant 
is not trustworthy and not competent to transact the business as such agent. In 
Welch v. Maryland Casualty Co., supra, the insurance commissioner was given 
authority “for cause shown” to refuse to license an agent, and also “for cause 
shown” to determine any person so appointed to be unsuitable to act as such agent. 
The court held that the power which was vested in the insurance commissioner 
authorized him to issue license to whomsoever he chose and to withhold license 
arbitrarily from anyone. Any cause sufficient to him, whether fanciful or real, meri- 
torious or frivolous, would justify him in refusing to issue a license. It will be 
interesting to note that the Supreme Court of Iowa in the case of Noble v. English, 
183 Iowa, 893, 167 N. W. 629 (1918), refused to follow the Welch Case, holding 
that the provision in the insurance laws of that state (lowa) which authorized 
the insurance commissioner to refuse, for good cause, licenses to insurance agents, 
did not vest in him arbitrary power; that it was a reasonable regulation in the 
interest of the public, and its proper exercise would be upheld. The mandamus 
there sought was refused. In the Yick Wo Case the ordinance vested a board 
of supervisors with arbitrary power to grant or refuse laundry licenses in their 
discretion. It will be observed that these cases turn upon statutes, either state 
or municipal, which attempt to vest arbitrary power relative to the granting of 
licenses. In harmony with these decisions are the cases of Noel v. People, 187 Ill. 
587, 58 N. E. 616, 52 L. R. A. 287, 79 Am. St. Rep. 238; State v. Tenant, 110 
N. C. 609, 14 S. E. 387, 15 L. R. A. 423, 28 Am. St. Rep. 715; Sioux Falls v. 
Kirby, 6 S. D. 62, €0 N. W. 156, 25 L. R. A. 621. 

[2] The statute before us in the instant case is quite different from those held 
to be invalid. in the case above referred to. There is no such absolute power 
given to the insurance commissioner as would warrant him to arbitrarily refuse 
to grant or revoke a license or certificate of authority to an insurance agent. Appli- 
cant must have the qualification of trustworthiness and competency in the insurance 
business, and the commissioner must find that he lacks these qualifications before 
he can refuse. In State v. Dent, 25 W. Va. 1, defendant was convicted of prac- 
ticing medicine without a state license. He held a diploma from the American 
Medical Eclectic College of Cincinnati, Ohio, which he had submitted to the 
medical board, and which they refused to consider, because they deemed that 
college not to be a reputable one. The statute permitted certain persons to prac- 
tice medicine, including, among others: 

“All persons who were graduates of a reputable medical college in the schools 
of medicine to which the persons desiring to practice belong.” 

It was provided that every such person should present his diploma to the state 
board of health and, if it was found to be genuine and issued by such reputable 
medical college to the person presenting it, the board was required to issue and 
deliver to him a certificate to that effect, and the diploma and certificate entitled 
the person named in such diploma to practice medicine. The board, as above 
stated, had refused to give the defendant a certificate, on the ground that the 
college issuing it was not a reputable college, and this provision of the statute 
was attacked because of the alleged arbitrary and tyrannical power conferred upon 
the board, in that it could at pleasure decide what college was reputable. The 
court said that, if the law was objectionable at all, it was because a rather indefi- 
nite discretion was left to the board of health to distinguish between a reputable 
and a disreputable college; but it was said that it was no more objectionable on 
that ground than discretion conferred on medical examiners to decide whether the 
applicant possessed a moral character, a provision which had been generally upheld. 
In obtaining license to practice law and admission to the bar, the applicant is 
required to obtain from the county court of the county in which he has resided 
a year a certificate that he is of good moral character—a status the method of 
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determining which is rather indefinite. In years past licenses could not be issued 
for the retail of spirituous liquors unless the county court certified of record that 
the applicant was not of intemperate habits. No standard of determining this quali- 
fication was prescribed. One licensing board might refuse because it considered the 
applicant intemperate in his habits; while another in an adjoining county might 
determine the reverse. Each would have discretion to determine what constituted 
intemperate habits, depending upon the conception of members of the licensing 
boards as to what degree intemperance would operate as a bar. 

It is not for the courts to question the wisdom of the Legislature in fixing 
the qualifications of an insurance agent, or whether it has adopted a wise method 
in determining whether an applicant is trustworthy and competent to engage in that 
business—a quasi public business which is so intimately connected with the welfare 
of modern society. As was said by Judge Green in the Dent Case: 

“For this court to undertake to say that the legislative act fixing these quali- 
fications and declaring how they are to be shown to exist was to be treated as a 
nullity, and that the courts should, as insisted by counsel, themselves determine 
whether such qualifications existed in each particular case, would be a bold usurpa- 
tion of authority by this court, and would directly violate Article 5 of our Con- 
stitution.” 

In State ex rel. Dodd v. Hill, Banking Com’r, 84 W. Va. 468, 100 S. E. 286, the 
statute provided that no charter should be issued to any bank to do business until 
the application therefor had been approved in writing by the commissioner of 
banking. Dodd applied for a charter, complying with all the statutory requirements 
therefor, but the commissioner refused to approve it in writing. Dodd applied 
to this court to compel performance of that duty, under the assumption that the 
only duty the commissioner was required to perform was to determine the formal 
sufficiency of the papers submitted for examination and approval. The commissioner 
in his return said he had considered all questions connected with the location of 
the bank, and reached the conclusion that a bank was not needed there and would 
be of no real value to the people of that community, and that the heavy expenses 
connected with the operation would not enable the bank to make any returns to 
the stockholders. While the statute did not prescribe any ground on which the 
commissioner could base a refusal, the court said that in considering the banking 
act as a whole the commissioner was given large discretionary powers, and 
his decision was not subject to judicial review, unless it was clear that he had 
wilfully and arbitrarily disregarded his duty. 

In State ex rel. Hamrick v. County Court, 92 W. Va. 222, 114 S. E. 519, the 
statute providing for the issuance of a license for the purpose of keeping a pool 
table for p~blic use required application in writing, stating the house and describ- 
ing the place for which the license was desired, and provided that “the court may 
at its discretion grant or refuse such application.” We held that a proper construc- 
tion of this statute did not give the county courts or municipalities arbitrary dis- 
cretion to grant or refuse such licenses. In that case we held, Judge Miller writ- 
ing the opinion of the court, that while, by the language of the statute, arbitrary 
power might possibly be inferred, the statute would not be given such construction 
as would render it void as violative of the Constitution; and we there held that 
if, upon inquiry by the council, it determined that the applicant was not a proper 
person to conduct the business, and had theretofore violated the statute in the con- 
duct of the business for which he then applied for a license, they might, within 
the reasonable discretion conferred upon them, refuse to grant the license, and their 
judgment would not be subject to review by mandamus. If a board or commis- 
sioner, or other agency, be invested with judicial powers to pass upon the quali- 
fication of applicants for licenses, or discretionary power to issue the licenses, the 
general rule, almost universally followed, is that mandamus will not lie to review 
the exercise of such judgment or discretion. See numerous cases cited in note in 
16 Ann. Cas. 183; Dillon v. Bare, 60 W. Va. 483, 56 S. E. 390. 

It will be observed that the insurance companies which desire the services 
of an agent in this state must request his appointment by the auditor, and it is 
suggested that the words “trustworthy” and “competent” refer to the relationship 
existing between the insurance company and its selected agent, about which the 
commissioner of insurance has no concern. We do not think that is the proper 
interpretation of the use of these words in the statute. The commissioner, repre- 
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senting the state and the public with which the insurance companies and their agents 
deal, is concerned to ascertain whether the selected agent is trustworthy and com- 
petent in carrying out and obeying the provisions of the insurance laws, which it 
is his duty to see are faithfully administered for the welfare of the public. An 
inspection of the insurance laws and the supervisory powers of the commissioner 
will impel this conclusion. 

The case of Vorys, Supt., v. State ex rel. Connell, 67 Ohio St. 15, 65 N. E. 
150, is quite similar to the one under consideration, Connell had been selected 
as agent for a life insurance company authorized to do business in Ohio, and 
applied to the insurance commissioner for license; tendering proper fees, having 
performed all the conditions precedent to such application, and was refused. He 
sought to compel the granting of the license by mandamus. The commissioner 
answered that Connell, before obtaining a license and in violation of the statute, 
had solicited applications for the insurance company, and as a part of the solicita- 
tion had offered to rebate a portion of the regular premium, and alleged that it 
was in his discretion to refuse. The lower court held the return not sufficient and 
awarded the peremptory writ, but upon appeal the Supreme Court reversed the 
decree, holding that because the statute required the commissioner, upon being 
satisfied that any insurance agent had violated any of the provisions of the insur- 
ance law, to revoke his license as agent for so offending, and that no license 
should be granted to him for one year after such revocation, it would have been 
the duty of the superintendent to revoke the agent’s license if one had been issued, 
and at the time of the application he would have been without authority to grant 
another; therefore his refusal was in accordance with the spirit of the statute and 
within its obvious purpose, and it was within his discretion, if not within his 
imperative duty, to refuse. 

The return says that applicants have been guilty of serious infractions of the 
insurance laws, ascertained after due notice and hearing. There is no denial. 
The answer also says that the revocation of the former license was not made, the 
commissioner relying upon the assurances and promises of applicants that they 
would dispose of their insurance agency, and not ask for a renewal of their licenses 
at the end of the year. This is not denied. We hold that the statute is consti- 
tutional, that a proper construction of the statute does not vest in the insurance 
commissioner arbitrary and unreasonable power to refuse to issue a license to an 
insurance agent, that he has discretion in so doing, and that his discretion has 
not been abused. The writ will be denied. 

Writ denied. 
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UNITED STATES v. SUPPLEE-BIDDLE HARDWARE CO. (No. 447.) 
(Argued April 9, 1924, Decided May 26, 1924.) 
44 Supreme Court Reporter, 546. 
2. INSURANCE—LIFE POLICIES, TAKEN BY CORPORATION ON LIFE 

OF PRESIDENT, HELD VALID. 

Life insurance policies taken out by corporation on life of its president, held valid, 
and not wagering contracts. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

3. INSURANCE—CORPORATION HAD INSURABLE INTEREST IN LIFE 

OF PRESIDENT. 

A corporation had an insurable interest in the life of its president, who was a 
man of ability, energy and initiative, and whose management of the corporation had 
brought an increase in its earnings. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

Appeal from the Court of Claims. 

Suit by the Supplee-Biddle Hardware Company against the United States. Judg- 
ment for claimant in the Court of Claims (58 C. C. L. 343), and defendant appeals. 
Affirmed. 

The Attorney General and Mr. Alfred A. Wheat, of New York City, for the 
United States. 

Messrs. Frank Davis, Jr., of Washington, D. C., and Frederic L. Clark, of 
Philadelphia, Pa., for appellee. 

Mr. Chief Justice Taft delivered the opinion of the Court. 

The Supplee-Biddle Hardware Company sued the United States in the Court 
of Claims to recover $55,153.89, with interest, as taxes illegally assessed on the 
proceeds of two life insurance policies paid to it as the beneficiary on the death in 
1918 of the insured, Robert Biddle, 2d. Biddle was elected president of the company 
in February, 1917. He was then 37 years of age, in good health, and had for nearly 
20 years held various offices in the Biddle Hardware Company, which had merged 
with the appellee company in January, 1914. He was a man of ability, energy and 
initiative, and was so regarded in the hardware trade. The returns from the com- 
pany’s business under Biddle’s management had been much increased. At the instance 
of the board of directors and the expense of the company, he took out the two 
policies for $50,000 each. They were term policies for five years. The company 
intended thus to make secure its financial position, and to indemnify itself against 
losses to its earning power in the event of Biddle’s death. 

The Revenue Act of 1918, which was passed February 24, 1919 (40 Stat. 1057, 
c. 18), in prescribing the income to be taxed, deals first with individuals, from 
Section 212 to Section 228 (Comp. St. Ann. Supp. 1919, §§ 633614 f-6336'n), inclu- 
sive. Then follow provisions for the rate of income tax on corporations, beginning 
with Section 230 (Comp. St. Ann. Supp. 1919, §6336%nn). Section 233(a), being 
Comp. St. Ann. Supp. 1919, § 6336'%p, says that “In the case of a corporation subject 
to the tax imposed by Section 230 the term ‘gross income’ means the gross income 
as defined in Section 213,” with certain exceptions not here material. Section 213 
(Comp. St. Ann. Supp. 1919, § 63361%ff) defines the gross income for individuals 
as follows: 

“That for the purposes of this title (except as otherwise provided in Section 233) 
the term ‘gross income’— 

“(a) Includes gains, profits and income derived from salaries, wages or com- 
pensation for personal service * * * of whatever kind and in whatever form paid, 
or from professions, vocations, trades, businesses, commerce or sales, or dealings in 
property, whether real or personal, growing out of the ownership or use of or 
interest in such property; also from interest, rent, dividends, securities, or the trans- 
action of any business carried on for gain or profit, or gains or profits, and income 
derived from any source whatever; * * * but 

“(b) Does not include the following items, which shall be exempt from taxa- 
tion under this title: 

“(1) The proceeds of life insurance policies paid upon the death of the insured 
to individual beneficiaries or to the estate of the insured.” 

The Treasury Department, construing these sections, held that the proceeds of 
insurance policies, paid to a beneficiary which was a corporation, were not exempted 
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and were included as “gains * * * from any source whatever.” Under this ruling 
the appellee was forced to pay a tax of $84,737.95 on the proceeds of the two policies 
of $97,947.28. The Commissioner of Internal Revenue reduced this amount by 
$29,584.06, in accordance with the powers conferred upon him by Sections 327 and 
328 of the Revenue Act of 1918 (Comp. St.-Ann. Supp. 1919, §§ 6336%46j, 633674gk) 
to reduce the rate of taxation in cases of unusual hardship. There remained, how- 
ever, the sum of $55,153.89, which tax the appellees paid under protest, and for this, 
with interest, the Court of Claims gave judgment to the appellee. 

[1] We think the Treasury Department erred in assuming that Congress in- 
tended by Sections 233 and 213 to distinguish between individual beneficiaries and 
corporate beneficiaries in including the proceeds of life insurance policies as within 
gross income. We think the two sections have no such purpose. Section 213 
primarily applies only to the taxing of individuals. The union of proceeds of life 
insurance payable to individual beneficiaries and to the estate of the assured was 
thus intended to emphasize the exclusion from taxation in the hands of individuals 
of all such proceeds and to leave no doubt of it. The meaning is the same as if 
the clause had read: 

“The proceeds of life insurance shall not be included in gross income, whether 
they are paid to individual beneficiaries or to the estate of the assured.” 

When Congress came to deal with the gross income of corporations, it made 
use of Section 213 by reference and grafted it on to 233. It is reasonable that the 
purpose of Section 213 to exclude entirely the proceeds of life insurance policies 
from taxation in the case of individuals should be given the same effect in adapting 
its application to corporations, and that such proceeds should be so excluded, whether 
by the direction of the insured they were to go to specially named beneficiaries or 
were to inure to the estate of the insured. 

Nor do we find any difficulty with the expression in paragraph (b) which 
exempts proceeds of life insurance from gross income. The word is used not to 
indicate that they would be otherwise included in the income to be taxed, but only 
to make clear that the gross does not include them. 

It is earnestly pressed upon us that proceeds of life insurance paid on the death 
of the insured are in fact capital and cannot be taxed as income under the Sixteenth 
Amendment. Eisner v. Macomber, 252 U. S. 189, 207, 40 Sup. Ct. 189, 64 L. Ed. 521, 
9 A. L. R. 1570; Merchants’ Loan & Trust Co. v. Smietanka, 255 U. S. 509, 518, 
41 Sup. Ct. 386, 65 L. Ed. 751, 15 A. L. R. 1305. We are not required to meet 
this question. It is enough to sustain our construction of the act to say that pro- 
ceeds of a life insurance policy paid on the death of the insured are not usually 
classed as income. 

[2,3] Life insurance in such a case as the one before us is valid and is not a 
wagering contract. There was certainly an insurable interest on the part of the 
company in the life of Biddle. Mutual Life Insurance Co. of New York v. Board, 
115 Va. 836, 80 S. E. 565, L. R. A. 1915F, 979; Keckley v. Coshocton G. Co., 
86 Ohio St. 213, 99 N. E. 299, Ann. Cas. 1913D, 607; Mechanics’ National Bank v. 
Comins, 72 N. H. 12, 55 Atl. 191, 101 Am. St. Rep. 650; United Security Life & 
Trust Co. v. Brown, 270 Pa. 264, 113 Atl. 443. Life insurance in such a case is, 
like that of fire and marine insurance, a contract of indemnity. Central Bank of 
Washington v. Hume, 128 U. S. 195, 9 Sup. Ct. 41, 32 L. Ed. 370. The benefit to 
be gained by death has no periodicity. It is a substitution of money value for 
something permanently lost, either in a house, a ship, or a life. Assuming, without 
deciding, that Congress could call the proceeds of such indemnity income, and validly 
tax it as such, we think that, in view of the popular conception of the life insur- 
ance as resulting in a single addition of a total sum to the resources of the beneficiary, 
and not in a periodical return, such a purpose on its part should be express, as it 
certainly is not here. 

This view is strengthened by the fact that under Section 402, p. 1097, of the 
same Revenue Law of 1918 (Comp. St. Ann. Supp. 1919, § 633634c), a decedent’s 
estate tax is levied, with rates ranging from 1 per centum to 25 per centum on the 
net estate which is made to include (paragraph f) “the amount receivable by the 
executor as insurance under policies taken out by the decedent upon his own life; 
and to the extent of the excess over $40,000 of the amount receivable by all other 
beneficiaries as insurance under policies taken out by the decedent upon his own 
life.” The result of the construction put by the government upon Sections 233, 230 
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and 213 would be to impose a double tax on the proceeds of the two policies in this 
case over and above $40,000; ie., an income tax and an estate tax. Such a duplica- 
tion, even in an exigent war tax measure, is to be avoided, unless required by express 
words. 


The judgment of the Court of Claims is affirmed. 


WATTS v. METROPOLITAN LIFE INS. CO. (6 Div. 985.) 
(Supreme Court of Alabama. Feb. 14, 1924. Rehearing Granted June 5, 1924.) 
100 Southern Reporter, 812. 

z WEITURE, ON INSURER TO PLEAD AND PROVE FOR- 

Prima facie proof of issue and possession of policy by plaintiff and of loss 
or death imposed burden on insurer to plead and prove forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

a INSURANCE—LAPSE FOR NON-PAYMENT OF PREMIUMS MUST BE 

Lapse of insurance contract for non-payment of premiums is such condition for 
forfeiture as must be pleaded under a given statement in policy, which must be 
strictly construed. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

4, INSURANCE—CONDITIONS FOR BENEFIT OF INSURER MAY BE 

Conditions for benefit of insurer may be waived. 

(For other cases, see Insurance, Dec. Dig. § 372. 

5. INSURANCE—INSURER MAY BE ESTOPPED TO INSIST ON FOR- 

FEITURE. 

Insurer may be estopped to insist on conditions inserted for its benefit by reason 
of acts of officer or agent having such authority. 

(For other cases, see Insurance, Dec. Dig. § 388[3]. 

6. INSURANCE—INSURER, HAVING DENIED LIABILITY ON ONE 

GROUND, WAIVED ALL OTHER GROUNDS. 

Insurer, having denied liability on sole ground of forfeiture for non-payment of 
premiums, thereby waived all other grounds of a 

(For other cases, see Insurance, Dec. Dig. § 395.) 

7. INSURANCE—BURDEN OF PROOF AS TO NON-PAYMENT OF PRE- 

MIUMS ON INSURER. 

Burden of proof as to issue of fact of forfeiture for non-payment of premiums 
is upon insurer so pleading. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

On REHEARING 
9. INSURANCE—NOTICE OF LAPSE OF POLICY FOR NON-PAYMENT 

OF PREMIUMS HELD NOT TO EXCUSE FAILURE TO TENDER 

SUBSEQUENT PREMIUMS. 

Notice to insured of lapse of policy for failure to pay premiums, leaving open 
question of reinstatement according to condition of policy, held not to excuse insured’s 
failure to tender subsequent premiums. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Appeal from Circuit Court, Jefferson County; Dan A. Green, Judge. 

Action on a policy of life insurance by Barbara Watts against the Metropolitan 
Life Insurance Company. Judgment for defendant, and plaintiff appeals. Affirmed. 

Black, Harris & Foster, of Birmingham, for appellant. 

Cabaniss, Johnston, Cocke & Cabaniss and Brewer Dixon, all of Birmingham. 
for appellee. 

Tuomas, J. The suit was on a policy of insurance, and the defense was a 
lapse for the non-payment of premiums. At the conclusion of the evidence the bill 
of exceptions recites : 

“At the request of the defendant in the case, the following charge, which was 
in writing, was given to the jury by the court: ‘If you believe the evidence, your 
verdict must be for the defendant.’ Thereupon the plaintiff, in open court, and in 
the presence of the jury, duly and legally excepted to the charge as given. 

“The court further charged the jury as follows: ‘And in accordance with that 
charge your verdict will be, “We, the jury, find in favor of the defendant”—one 
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of your number signing the verdict as foreman.’ Thereupon plaintiff, in open court, 
and in the presence of the jury, duly and legally excepted to that charge of the court.” 

[1] This was in effect an affirmative charge for defendant without hypothesis. 
Scott v. State, 110 Ala. 48, 20 South. 468; Davidson v. State ex rel. Woodruff, 
63 Ala. 432; Shipp v. Shelton, 193 Ala. 659, 69 South. 102. 

[2] The prima facie proof of the issue and possession of the policy by plaintiff, 
and of the loss or death, as required and within the period covered by the policy, 
being made (Sov. Camp v. Ballard [Ala. App.], 97 South. 895), the burden was 
imposed on the insurer to have pleaded and proven the forfeiture, if such there was, 
per the provisions of the policy, and on which the defense was rested. Norwich 
Union Fire Ins. Society v. Prude, 156 Ala. 565, 571, 46 South. 974. 

[3-5] The lapse of an insurance contract for non-payment of premiums is such a 
condition for forfeiture as must be pleaded under a given statement in the policy, 
which must be strictly construed. Equitable Life Assur. Soc. of U. S. v. Golson, 
159 Ala. 508, 48 South. 1034; Union Mut. Aid Ass’n of Mobile v. Carroway, 201 Ala. 
414 78 South. 792; Cherokee Life Ins. Co. v. Brannum, 203 Ala. 145, 82 South. 175; 
Continental Casualty Co. v. Ogburn, 175 Ala. 357, 57 South. 852, Ann. Cas. 1914D, 
377. And such conditions for the benefit of the insurer may be waived, or there 
may be an estoppel to such insistence by reason of the acts of an officer or agent 
of the insurer having such authority. Woodmen of the World v. Alford, 206 Ala. 
18, 89 South. 528; Sov. Camp, W. O. W., v. Eastis, 210 Ala. 29, 96 South. 866; 
U. O. of G. C. v. Hooser, 160 Ala. 334, 49 South. 354; Mutual L. I. Co. v. Lovejoy, 
201 Ala. 337, 78 South. 299, L. R. A. 1918D, 860, 870, note. 

[6-8] An insurance company, having denied liability on the sole ground of a 
forfeiture for non-payment of premiums, is held thereby to have waived all other 
grounds of forfeiture. Georgia Home Ins. Co. v. Allen, 128 Ala. 451, 30 South. 537; 
Fidelity-Phcenix Fire Ins. Co. v. Ray, 196 Ala. 425, 427, 72 South. 98. It follows 
that the burden of proof as to the issue of fact of forfeiture for non-payment of 
premiums is upon the defendant so pleading. This fact of payment vel non resting 
in parol (Shipp v. Shelton, 193 Ala. 658, 69 South. 102), is disputed—that is, there 
is conflict in the evidence as to the fact of payment of the premium installment due 
and payable for November, 1918. The testimony of the plaintiff was that she and 
her daughter met, on the streets of Talladega, the manager or agent of defendant’s 
business or branch and paid him the amount of that premium, which was accepted 
by him for the company as the full amount thereof. 

This fact of payment was denied by Mr. Thornton, defendant’s said manager 
at Anniston, though he admitted that he was frequently in Talladega, covering the 
time of the alleged payment. Thus an issue of fact, as to the timely payment of 
the premium, was presented by contradictory parol evidence, making a jury ques- 
tion. Sov. Camp, W. O. W., v. Adams, 204 Ala. 667, 672, 86 South. 737. The 
general affirmative charge, with hypothesis, should not be given when there is such 
a conflict in evidence. McMillan v. Aiken, 205 Ala. 35, 88 South. 135. And this 
is the rule, though the conflict in evidence be presented in the testimony (direct and 
cross) of the same witness. Jones v. Bell, 201 Ala. 336, 77 South. 998. 

It has been declared that, where the facts warrant the giving of the general 
affirmative charge, and the burden of proof is upon the party requesting that charge, 
if that burden of proof is sought to be discharged by parol evidence of which there 
is no dispute, the general affirmative charge should nevertheless be upon the hypothesis 
that the jury believe the evidence, since the witnesses were seen and heard by the jury, 
and their manner and demeanor observed. The court should not peremptorily instruct 
the jury and direct their verdict, or draw conclusions as to credibility,.or decide 
which of conflicting tendencies of the evidence should be adopted; this must be 
left to the jury. Brown v. Mobile Elec. Co., 207 Ala. 61, 91 South. 802; Penticost 
v. Massey, 201 Ala. 261, 77 South. 675; Burgess v. Burgess, 201 Ala. 631, 79 South. 
193; Allen v. Standard Ins. Co., 198 Ala. 522, 73 South. 897; Jones v. Bell, 201 Ala. 
336, 77 South. 998; Ex parte Penticost, 202 Ala. 682, 81 South. 638; Shipp v. 
Shelton, 193 Ala. 658, 69 South. 102; Amerson v. Corona Coal & Iron Co., 194 Ala. 
175, 69 South. 601; Lawson v. Mobile Elec. Co., 204 Ala. 318, 85 South. 257; 
Sherrill v. M. & M. T. & S. Bank, 195 Ala. 175, 70 South. 723; Bowen v. Hamilton, 
197 Ala. 418, 73 South. 5; Dorough v. Ala. Power Co., 200 Ala. 605, 76 South. 963. 

The rule as to when the general affirmative charge should not be given is well 
established. It is pertinent to inquire if such general charge may be given without 
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hypothesis, when there is no evidence and whenever the court would sustain a 
demurrer to the evidence interposed by the party requesting the instruction. Such 
charge, without hypothesis, may not be given for a plaintiff having a burden of proof 
to discharge, and which is sought to be shown by parol testimony; its credibility 
is for the jury. When the plaintiff has introduced his evidence, and it does not 
tend to prove his cause of action, the court may refuse to hear evidence by the defend- 
ant, and if duly requested may direct the verdict. Stowers v. Dwight Mfg. Co., 
202 Ala. 252, 80 South. 90; Crim v. L. & N. R. R. Co., 206 Ala. 110, 121, 89 South. 
376, and authorities; L. & N. R. R. Co. v. Jenkins, 196 Ala. 136, 138, 72 South. 68; 
McMillan v. Aiken, 205 Ala. 35, 40, 88 South. 135; Tobler v. Pioneer Min. & Mfg. 
Co., 166 Ala. 482, 517, 52 South. 86; Warren v. State, 197 Ala. 313, 326, 72 South. 
624; Western Union T. Co. v. Louisell, 161 Ala. 231, 50 South. 87; A. G. S. Ry. Co. 
v. Brock, 161 Ala. 351, 49 South. 453; Smoot v. M. & M. Ry. Co., 67 Ala. 17; 
Tabler, Crudup & Co. v. Sheffield L., I. & C. Co., 87 Ala. 305, 309, 6 South. 196; 
Cent. R. & B. Co. v. Roquemore, 96 Ala. 236, 11 South. 475; Sov. Camp, W. O. W., 
yv. Burrell, 204 Ala. 210, 85 South. 762. In the cases of Scott v. State, 110 Ala. 48, 
20 South. 468; Davidson v. State ex rel. Woodruff, 63 Ala. 432; Wolf v. Delage, 
150 Ala. 445, 43 South. 856, and Crutcher v. M. & C. R. R. Co., 38 Ala. 579, such 
charges were without hypothesis, and’ held to be error. The affirmative instruction 
given at defendant’s request, and the qualification thereof by the court, amounted 
to an afhrmative instruction without hypothesis. Shipp v. Shelton, 193 Ala. 658, 
69 South. 102; Davidson v. State ex rel. Woodruff, 63 Ala. 432; Scott v. State, 
110 Ala. 48, 20 South. 468. Is this a case for general affirmative instruction, with- 
out hypothesis, in defendant’s behalf? 

The evidence was uncontradicted that at the time of the alleged payment of 
the November, 1918 premium, the same was payable through the agent, Thornton, 
and the Anniston agency. Evidence that said premium was never received in that 
office was not res inter alios acta. The fact that plaintiff’s evidence showed pay- 
ment to Thornton, the manager of the Anniston office of defendant, when that agent 
was in Talledega, and which was denied by him, did not deprive the defendant of 
that tendency of evidence or inference deducible by the jury in corroboration of 
Thornton’s denial of payment. 

Is is not contended by plaintiff that other premiums were paid. Justifications for 
further nonpayment urged are, viz, (1) physical inability within the disability pro- 
visions of the policy, and (2) that the notice by the insurer to the insured that the 
policy was forfeited for nonpayment of premiums was sufficient to inform insured 
that further premiums would not be received, if tendered. 

Pertinent provisions of the policy are: 

“Payment of Premiums.—Except as herein provided the payment of a premium 
or installment thereof shall not maintain the policy in force beyond the date when 
the next premium or installment thereof is payable. 

“All premiums are payable in advance at said home -office or to any agent of the 
company upon delivery, on or beforé date due, of a receipt signed by the president, 
vice-president, secretary or actuary of the company and countersigned by said agent. 

“A grace of thirty-one days shall be granted for the payment of every premium 
after the first during which time the iinsurance shall continue in force.” 

“Upon failure to pay any premium or any part thereof when due, this policy, 
except as otherwise provided herein, shall immediately lapse.” 

The reinstatement clause is: 

“Reinstatement—Unless the cash value has been paid or the extension period 
has expired, this policy, upon evidence of insurability satisfactory to the com- 
pany, may at any time be reinstated by payment of arrears of premiums with 
interest at six per centum per annum; any loan which existed at date of default, 
together with interest at the same rate to the date of reinstatement, to be, at the 
option of the owner on application for such reinstatement, either repaid in cash 
or continued as an indebtedness against the policy.” 

The total and permanent disability provisions of the policy are, in part as 
follows: 

“If the insured hereunder, before attaining the age of sixty years, and after 
payment of the premium hereon for at least one year, and before default in the 
payment of any subsequent premium, shall furnish the company with due proof 
that he has become wholly and permanently disabled by bodily injury or disease 
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so that he is and will be permanently, continuously and wholly prevented thereby 
from performing any work for compensation or profit, the company will waive 
payment of the premiums becoming due on and after the next anniversary of date 
of issue of this policy.” 

We will consider the last insistence, as to notice of forfeiture, etc., under the 
rule declared in N. Y. Life Ins. Co. v. Norris, 206 Ala 656, 91 South. 595. An 
effect of this decision was: 

“When the insured or some person acting for him seasonably tenders payment of 
the premium due on a policy, which tender was refused by the insurance company, 
such refusal relieves the insured of the duty of tendering payment of future 
premiums, unless the insurer recants its refusal and advises the insured of that 
fact, manifesting a willingness to accept the tender as of the time it was seasonably 
made. 

The letter received by assured from the president of defendant company informed 
him that (1) there had been “the nonpayment of the premiums last due” on the 
policy, causing it to “lapse”; (2) that inquiry was being made as to the reason 
why assured had “discontinued paying * * * premiums”; (3) that it was desired that 
assured re-establish his “former relations” as a policy holder; (4) asked reply on 
the reverse side of the letter; (5) stated that if the “response is favorable to the 
revival of the policy” assured would be instructed “how to proceed”; and (7) con- 
cluded by asking “when and to whom you (assured) paid * * * premiums, or if your 
(assured’s) agent is attending to the case.” (Italics supplied.) The letter is care- 
fully worded, from the standpoint of the assurer, and may be subject to inferences 
by the jury to which we will advert. 

It is pertinent that the matter left open by the letter for negotiation was the 
reinstatement of the lapsed policy according to its conditions, dependent upon the 
“evidence of insurability satisfactory to the company,’ which was to accompany the 
application for reinstatement, and to be obtained otherwise by the company. (Italics 
supplied.) 

The matter foreclosed by the letter was the lapse of the policy for the non- 
payment of past-due premiums. The willingness on the company’s part to negotiate 
with the assured, as to “when and to whom” payment was made of the installment 
or part of premiums on which the forfeiture was rested, presented a phase of the 
letter from which the jury might have drawn an inference adverse to defendant, 
as to whether future payment of premiums would be received from assured, without 
a reinstatement of the lapsed policy for nonpayment of premiums. This is in 
line with announcements contained in Brooklyn Life Ins. Co. v. Bledsoe, 52 Ala. 
538. Such were the facts, or the reasonable inferences of fact, that confronted 
assured when he received the letter, and at a time when his physical condition may 
have (as the jury might find) precluded an application and evidence of his insur- 
ability that would be “satisfactory to the company,” as required by the reinstate- 
ment clause of the policy. That is to say, the letter was equivocal as to the receipt 
of other or future premiums without reinstatement of the policy according to its 
terms, and was open to adverse inference. This could only be drawn by the jury. 
N. Y. Life Ins. Co. v. Norris, 206 Ala. 656, 91 South. 595. 

It was improper to give the general affirmative instruction for defendant, even 
with hypothesis. McMillan v. Aiken, 205 Ala. 35, 88 South. 135; Shipp v. Shelton, 
193 Ala. 658, 69 South. 102. The law of this last stated phase of the evidence is 
declared, respectively, in N. Y. Life Ins. Co. v. Norris, 206 Ala. 656, 91 South. 
595, and Brooklyn Life Ins. Co. v. Bledsoe, 52 Ala. 538. 

It is the application of these principles of law to the facts, or to the inferences 
that might be drawn from the disputed and equivocal evidence indicated, that must 
be left to the jury to find and declare—whether or not the declaring of a forfeiture 
of the policy, for nonpayment of premiums, and the letter written in relation thereto. 
were a sufficient excuse for failing to pay or tender the subsequent premiums when 
the same fell due, although the declared lapse of his policy became known to the 
assured at the time and under the circumstances indicated by the evidence. 

There was no attempt on the part of assured to show that he was totally and 
permanently disabled and thereby prevented from performing any work for com- 
pensation or profit, within the terms of the policy; that is to say, the facts do not 
bring this phase of the case within the influence of Pope v. Glens Falls Ins. Co., 
130 Ala. 356, 30 South. 496, for the reason that the notice of the disability was 
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not given according to the terms of the insurance contract. N. Y. Ins. Co. v. 
Alexander, 122 Miss. 813, 85 South. 93, 15 A. L. R. 314. 

There was also error in giving the affirmative charge for defendant in the 
present state of the evidence. The burden of showing nonpayment of premiums 
(and forfeiture therefor) was upon defendant, and this it was sought to do by the 
oral testimony of Thornton, defendant’s manager or agent at its Anniston agency, 
which was contradicted by ‘the oral testimony for plaintiff. 

The judgment of the circuit court is reversed, and the cause remanded. 

Reversed and remanded. 

Anderson, C.J., and Somerville and Bouldin, JJ., concur. 

On Rehearing 

Tuomas, J. In Brooklyn Life Ins. Co. v. Bledsoe, 52 Ala. 538, 542, the first 
payment was made to the agent of defendant, who did not report it; when the second 
annual payment was to become due, on February 19th the next year, on the 6th 
of that month assured asked “indulgence upon payment of next premium,” and 
reply was made on the 14th, stating that the policy stood as canceled on the com- 
pany’s books. There was evidence that the first payment was duly made, but that 
no other effort was made to pay the second premium; held, assured had not been 
prevented from making or tendering payment of the second premium. In this 
decision Judge Brickell declared that the policy was forfeitable by its own terms, 
payment was a condition Precedent to its continuance, that such condition may be 
waived by any act which “prevents performance, (and) the opposite party is excused 
from strict performance” if that act was the immediate cause—‘‘causa causans, not 
the causa sine qua non”; that is to say, that the letter to assured of date February 
14th, to the effect that the policy “stood canceled,” was not the immediate cause of 
the failure to pay the second premium that became due and payable on February 
19th of the same year. 

The case of New York Life Ins. Co. v. Norris, 206 Ala. 656, 91 South. 595, was 
in some respects different as to the notice of the status of the policy as shown 
by the company’s books. In the Bledsoe Case the notice contained the statement : 

“If, however, you did pay it to the late Mr. Humphries, please send us a 
certified copy of the receipt you have for such payment, and also state when and 
where and how it was paid. * * *” 

In the Norris Case rejoinder F sets up the facts of failure or refusal to accept 
payment, as follows: 

“* * * That on the occasion set out in said replication, when it is alleged 
defendant’s said agent or servant refused to accept the said offer of payment of 
said premium and said interest and wrongfully rejected said offer of payment, said 
agent did not deny the existence of said policy or the validity thereof, but admitted 
the same and stated to plaintiff that there was some question about the loan on 
said policy, and he would have to write to the home office about the same and that 
he would let her hear from him, And defendant avers that thereafter defendant 
wrote to the insured direct, the same Frank M. Morris, deceased, within the time 
said premium and interest were due and payable under said policy, and, to wit, 2 
weeks before said 30 days after July 3, 1913, had expired, requesting the payment of 
same, and said Norris received the same within, to wit, one day thereafter, and 
wholly failed and refused to pay said premium and interest, though he had sufficient 
time and opportunity to do so, and same have not been paid to this date.” 

Demurrer was sustained to such rejoinder, and the court held, as to this ruling, 
that the matter might be shown under the “joinder of issue.” The court there said: 

The plaintiff’s evidence, touching this aspect of the case, was susceptible of 
the interpretation that the refusal was predicated of some doubt in respect of the 
loan by the insurer to the insured, and this fact (if so) inspired the defendant's 
agent to state to the insured’s wife, in the presence of his daughter, that he would 
take up the matter with the head office and communicate later. This evidence can- 
not, as a matter of law, be said to show a conditional refusal. Quite differently, 
it rather seems to evince the assertion of a reason for the refusal—a reason, the 

evidence nowhere shows, was ascertained by the defendant to be ill- founded or 
which the defendant afterwards withdrew or repudiated through definite advice 
to the insured or his representative. The correspondence shows, unmistakably, that 
the insurer regarded the insured as in entire default with respect to the July, 1913, 
premium, on that account pronounced the policy a ‘lapsed’ policy, and, so affirming, 
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sought to induce insured to proceed as for a reinstatement consequent upon his de- 
fault; whereas, if the plaintiff's evidence of seasonable tenders was accepted by the 
jury, the insured was not in default at all, was still entitled to the benefit of, the 
insurance the policy contract assured. The action of the insurer, in January, 1914, 
in foreclosing on the pledge of the policy (sole security for the loan) for failure to 
pay the July, 1913, premium, precludes any doubt of the defendant’s attitude in 
the premises. From the whole evidence, it is apparent that no communication, oral 
or written, manifesting the insurer’s recantation or notifying insured thereof, will 
be or can be produced; this to the and of reimposing upon the insured the duty 
of paying the July, 1913 premium.” 

Norris paid no premiums for 1913 to 1916, and recovery was permitted on the 
policy. The causa causans of his failure to pay or tender subsequent premiums 
is thus adverted to in the opinion: 

“If, as plaintiff’s evidence went to show, there was, because of seasonable 
tenders of the 1913 premium, no ground for forfeiture of insured’s rights under the 
policy, the policy continued in force, notwithstanding the insurer’s ill-founded declar- 
ation and insistence that the policy had ‘lapsed’ on account of the failure of the 
insured seasonably to pay the July, 1913, premium. The mere assumption of the 
insured in and under such circumstances, however formally expressed, afforded no 
basis for conclusions that he had acquiesced in the asserted forfeiture or had 
raised up an estoppel against the assertion of insurer’s liability under the policy; 
no consideration for the relinquishment of insured’s right under the policy being 
shown to have passed to him,” 

{[9] Thus the refusal of tender of premiums, with the promise to take the 
matter up with the “head office,” was an unconditional refusal, and the assured 
was not thereafter required to keep good that tender or make further tender of 
payment of the annual premium. It now appears to the writer that the Norris Case 
did not take consideration of the decision in Brooklyn Life Ins. Co. v. Bledsoe, supra, 
as to the duty of assured to “keep good” the tender of the first premium and to 
show that assured was ready, able, and willing to make payment of subsequent 
premiums for the years 1914 and 1915, and to the date of his death on February 
12, 1916. This is illustrated by the issue presented in the Norris Case, supra, where 
defendant’s pleas averred, among other things: 

“* * * That it was provided in said policy that, if the premium should not 
be paid thereon within one month from its due date, to wit, July 3d of each year, 
that the same should lapse, and defendant avers that the insured, Frank M. Norris, 
failed to pay the premium due on said policy on, to wit, July 3, 1914, and failed to pay 
the same within one month thereafter, wherefore the defendant says that said 
policy lapsed. * * * that it was provided in said policy that, if the premium should 
not be paid thereon within one month from its due date, to wit, July 3d of each 
year, that the same should lapse; and defendant avers that the insured, Frank M. 
Norris, failed to pay the premium due on said policy on, to wit, July 3, 1915, and 
failed to pay the same within one month thereafter, wherefore the defendant says 
that said policy lapsed.” 

The writer agreed to the decision in the Norris Case. Whether that decision 
is in all respects justified by the better authorities, as to construction of insurance 
contracts, until that decision is modified by this court as to such a refusal being 
the causa causans of the failure to keep good the tender of 1915 premium and to 
show that assured was ready, willing, and able to make payment of premiums 
becoming due and payable (if the contract was of force) in 1914 and 1915, the 
principle there applied should be given effect to the facts of the instant case. 

Here the terms of the policy are exhibited, making the policy forfeitable for 
nonpayment of premiums, providing for reinstatement on conditions indicated, and 
for the suspension of the payment of premiums under the terms stipulated in the 
policy. In the instant case, as in the Norris and Bledsoe Cases, supra, the assured 
lived beyond the next accruing premium period, and the same was not paid or 
tendered at such subsequent period. In the Bledsoe Case the assured sought addi- 
tional time for payment, was refused, and told the policy stood canceled on the 
company’s books. In the Norris Case and this case no subsequent offer of payment 
was made or tendered. In the Norris Case that duty was excused (under the rule 
of unconditional prior refusal) in 1914 and 1915, because the agent had refused to 
accept the premium for 1913, saying he would refer the matter to the head office for 
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consideration and notification, etc. It would appear that Mr. Fisk’s letter, offered 
by defendant in the instant case, left open only the question of reinstatement under 
the terms of the policy—upon “evidence of insurability satisfactory to the company” 
—which the physical condition of Mr. Watts would have prevented. If there was 
excuse for nonpayment or not keeping good the tender of premiums by Norris 
for the years 1914 and 1915, under the terms of Mr. Fisk’s letter, a jury question 
was presented as to the duty of Mr. Watts to make subsequent payment or tender 
thereof for the November, 1919, premium. He died in August, 1920. Under his 
enfeebled condition in 1918 and 1919, and that phase of the evidence tending to 
show that his mother had paid the “November, 1918,” premium to defendant’s 
agent having authority to collect the premiums, and thereafter Mr. Fisk’s letter to 
assured informing him of his “nonpayment of the premium last due” (that of 
November, 1918), the jury may have inferred that the letter amounted to an uncon- 
ditional refusal to accept other premiums without formal reinstatement per terms 
of the policy, and that tender of payment was excused. 

The foregoing being considered by all the justices on rehearing, it is the judg- 
ment of the court that the affirmative charge for the defendant was justified under 
the facts of this case, and the decision by Mr. Chief Justice Brickell in Brooklyn 
Life Ins. Co. v. Bledsoe, 52 Ala. 538. If there be a conflict between the Bledsoe 
Case and New York Life Ins. Co. v. Norris, 206 Ala. 656, 91 South. 595, the latter 
case is hereby overruled in so far as it may be in conflict with the Bledsoe Case, 
and the ruling now made on rehearing in the instant case. 

The rehearing is granted, the former judgment of reversal and remandment is 
set aside, and a judgment affirming the judgment of the trial court is now entered. 

All the Justices concur in granting the re-hearing. 


SOVEREIGN CAMP OF WOODMEN OF THE WORLD vy. BROOKINS. 
(4 Div. 919.) 
(Court of Appeals of Alabama. April 8, 1924. Rehearing Denied June 24, 1924.) 
101 Southern Reporter, 65 
1. INSURANCE—REFUSAL TO ACCEPT AMOUNT OF DUES TENDERED, 

ESTOPPED ORDER FROM FORFEITING CERTIFICATE. 

Where member, as he had a right to do, tendered dues for twelve months, but 
the local clerk of defendant order accepted only a part of the dues tendered, defen- 
dant was estopped from forfeiting the certificate for nonpayment of dues during 
the period for which the tender was made unless and until it recanted its refusal 
and advised the members of that fact. 

(For other cases, see Insurance Dec. Dig. § 775 [1].) 

2. INSURANCE—FAIR DEALING REQUIRED BETWEEN ORDER AND 

ITS MEMBERS. 

The law requires fair dealing between a benefit association and its members, 
the same as between an insurance company and its policy holders. 

(For other cases, see Insurance, Dec. Dig. § 694 [1]. 

3. —— ee ON QUESTION OF PAYMENT OF DUES HELD 

A charge that, if deceased member paid clerk of local camp of defendant order 
a sufficient amount of pay dues and assessments, and all required charges, to carry 
him through the month of January, and at the time of his death in February did 
not owe any assessment or dues, then beneficiary was entitled to recover, held 
proper. 

(For other cases, see Insurance, Dec. Dig. § 826 [1].) 

Appeal from Circuit Court, Houston County; H. A. Pearce, Judge. 

Action on a beneficiary certificate by Mary L. Brookins against the Soverign Camp 
cae oo of the World. Judgment for plaintiff, and defendant appeals. 
Athrmed. 

C. H. Roquemore, of Montgomery, for appellant. 

O. S. Lewis, of Dothan, for appellee. 

SamForpD, J. The plaintiff in this case is claiming on a “beneficiary certificate” 
issued by the defendant to Lonzy L. Brookins, as a member of defendant order, and 
payable to plaintiff as beneficiary, in the sum of $1,000. There was also a clause 
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in the certificate providing for the payment of a $100 monument fund, but the 
jury failed to find for the plaintiff on this latter claim, thereby eliminating all 
questions in this appeal pertaining thereto. The defendant, in answer to the amended 
complaint, filed five pleas joining issue on the complaint, and especially pleading 
forfeitures of all benefits by reason of nonpayment of dues. To these pleas plaintiff, 
after joining issue, filed replication setting up an estoppel on the part of defendant, 
alleging an offer to pay the dues before the same were due to defendant’s clerk 
and a refusal by the clerk to accept same. To these replications defendant filed a re- 
joinder of confession and avoidance. The court overruled the defendant’s demurrers 
to plaintff’s replications A, B, and C. The plaintiff's demurrer to defendant’s re- 
joinder was overruled. Issue was joined. 

[1,2] The first question presented is the ruling of the court on defendant’s de- 
murrers to plaintiff's replications A, B, and C. If the facts alleged in the replications 
are true, no forfeiture or rights under the policy could be invoked by defendant on 
that account, unless defendant recants its refusal and advises the member of the 
fact, manifesting a willingness to accept the tender as of the time it was seasonably 
made. Or, in this case, if the deceased member, Brookins, went to the local clerk 
in September, tendered him the amount of all dues for 12 months from that time, 
as he had a right to do under the constitution and by-laws of the order, and the 
local clerk would only accept a part of the money tendered, refusing to take the bal- 
ance, the defendant would be estopped from forfeiting the certificate for a nonpayment 
of dues during the period for which the tender was made, unless and until defend- 
ant recanted its refusal and advised Brookins of that fact. N. Y. Life Ins. Co. v. 
Norris, 206 Ala. 656, 91 South. 595. The law requires fair dealing between an order 
and its members, just as it does between an insurance company and its policy 
holders. The demurrers to the replications were properly overruled. 

The issues were then comprised in the complaint, defendant’s please, the plaintiff's 
replications, and the defendant’s rejoinder. There was evidence tending to prove 
the complaint. The testimony as to the pleas was in conflict. There was evidence 
from which the jury might find that the dues for January, 1920, had been paid 
by the insured. There was also testimony tending to support the replication. The 
evidence on the rejoinder was in conflict. The court gave to the jury a clear, concise, 
simple charge on the law of the case in line with the rule declared by this court 
in similar cases and on similar contracts. Sov. Camp, W. O. W., v. Jones, 11 Ala. 
App. 433, 66 South. 834; Hardy v. So. Camp W. O. W., 17 Ala. App. 53, 81 South. 
690; Sov. Camp, W. O. W., v. Ballard (Ala. App.) 97 South. 895. 

[3] On the question of the payment of dues, the court charged the jury: 

“If at the time Mr. Brookins went to the clerk of the local camp for the 
purpose of paying his annual assessment, if at that time he paid to the clerk of the 
local camp a sufficient amount of money to pay his dues and assessments, and all 
charges he would be required to pay to the lodge, to carry him through the month 
of January and at the time of his death in February, 1920, he did not owe the lodge 
any assessment or any dues, then in that event the plaintiff in this case would be 
entitled to a verdict at your hands.” 

This charge was supported by the evidence in the case, was not abstract, and 
was in line with the foregoing decisions. 

[4] When plaintiff’s witness Judge Lewis was being examined, he was asked this 
question : 


“Did you have receipts purporting to have been issued by the clerk of Camp 
No. 583, W. O. W., of Taylor, to L. L. Brookins from July, 1916, to September 
19, 1919, and are. those the receipts that you have testified about as being lost?” 


This question was objected to on the ground: 


“The question is confusing; he can’t testify he had receipts from 1916 to 1919; 
he cannot prove the execution of the receipt by McKay in that manner.” 
—and motion was made to exclude the answer on the same ground stated, excluding 
all others. The question was perfectly clear in its meaning, and hence not confusing. 
The effort was not to prove the execution of the receipts, but that receipts existed. 
It was competent that Judge Lewis, an attorney for plaintiff, had had these receipts in 
his possession. 


[5] The evidence being in conflict on all the issues submitted Pmt the jury, 
the several charges asking affirmative instructions were properly refused. 





Life] State ex. rel. Continental Life Ins. Co. v. Allen 507 


Giving to the findings of the trial court the presumptions to which it is entitled, 
we cannot say the trial court erred in overruling the motion for a new trial, 

We find no reversible error in the record, and the judgment is affirmed. 

Affirmed. 

Bricken, P. J., not sitting. 


STATE ex. rel. CONTINENTAL LIFE INS. CO. OF KANSAS CITY v. ALLEN 
et al., Judges. (No. 24894.) 
(Supreme Court of Missouri. March 22, 1924. Rehearing Denied May 13, 1924.) 
262 Southwestern Reporter, 43. 

5. INSURANCE—INSURER’S RIGHT TO RESIST PAYMENT OF POLICY 
DETERMINABLE FROM FACTS AS THEY REASONABLY APPEARED 
BEFORE TRIAL. 

As respects penalty for vexatious delay an insurance company’s right to resist 
payment of one of its policies cannot be determined from facts as found by the 
jury, but must be determined from facts as they reasonably appeared before trial. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

6. INSURANCE—IN ABSENCE OF EVIDENCE OF LACK OF GOOD 
FAITH, INSURER’S LIABILITY FOR VEXATIOUS DELAY NOT FOR 
JURY. 

In asbsence of evidence showing that insurance company was not defending suit 
on policy in good faith, or that it knew proof against it was so strong that it could 
not reasonably have expected a finding in its favor, the question of its liability for 
vexatious delay held improperly submitted to jury. 

(For other cases, see Insurance, Dec. Dig. § 668 [1].) 

Certiorari by the State, on the relation of the Continental Life Insurance Com- 
pany of Kansas City, formerly the Pioneer Life Insurance Company of America, 
against William H. Allen and others, Judges of the St. Louis Court of Appeals. 
Portion of opinion of Court of Appeals (Brabham v. Pioneer Life Ins. Co. of 
America, 253 S. W. 786) quashed. 

Jones, Hocker, Sullivan & Angert and Chas. G. Revelle, all of St. Louis, for 
relator. 

Edw. W. Foristel and James J. O’Donohoe, both of St. Louis, for respondents. 

Davin E. Brartr, J. This is an original proceeding in certiorari whereby relator 
seeks to have quashed an opinion of respondents as judges of the St. Louis Court 
of Appeals affirming the judgment of the trial court in the case of Ira May Brab- 
ham, respondent, against relator here, as appellant in that court, on the ground that 
said opinion is in conflict with certain decisions of this court. To avoid confusion 
we will refer to Mrs. Brabham as plaintiff, as in the trial court. 

It is unnecessary to detail all the facts. The opinion of respondents is reported 
in 253 S. W. at page 786, to which reference is made for facts not herein recited. 
It is sufficient to say that on February 25, 1919, insured, the deceased husband of 
plaintiff, made application to relator for insurance in the sum of $2,000. A policy 
was delivered to him by relator March 4, 1919, and subsequently the premium was 
paid. 

According to the opinion of respondents, the evidence shows that on January 
20, 1919, insured, who was a physician, was assaulted and beaten, and thereby re- 
ceived severe physical injuries, which caused his death on November 7, 1919. He 
was suffering from such injuries at the time the application was signed by him and 
when the policy was delivered to him. The evidence of plaintiff tended to show that 
the condition of insured was apparent to any layman, and that Passer, the agent of 
relator, actually knew all about his condition and the injuries he had received. Re- 
spondents had the following to say concerning the effect of the testimony of An- 
tonio Haskell, brother of the plaintiff. 

“According to his testimony, the agent was fully informed of the prior assault 
upon the insured, and that the latter was then suffering from the result thereof, 
and with this knowledge told the insured that it would be very necessary for him 
to have this insurance on account of his physical condition in order to protect his 
wife and family.” 

The petition was in usual form asking for judgment for the face of the policy, 
together with damages and attorney’s fees for vexatious delay. Among other things, 
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the answer set up the affirmative defense that insured, in answer to questions pro- 
pounded to him in his application for the policy, made a part of the contract of 
insurance, falsely stated that he had suffered no injury or disease during the last 
five years prior thereto, and was then in good health. The answer then pleaded that 
he was severely injured on January 20, 1919, and was suffering from the effects 
thereof at the time the application was made, and that he died as the result of such 
injuries. The answer further alleged that he was not in good health at the time of 
said application, and therefore the policy never became effective. The answer also 
pleaded a provision in the policy providing that it should not become effective 
unless the applicant was in good health at the date of the delivery of the policy. 
The reply denied the new matter in the answer, an alleged waiver of the defense 
set up in the answer because of the knowledge of the insured’s physical condition 
on the part of defendant, its officers, agents, and employees, and that with such 
knowledge defendant delivered the policy to insured and received the premium 
thereon. Plaintiff had judgment for the face of the policy, and also for damages and 
attorney’s fees for vexatious delay. 

The insurance policy provided that it should not take effect until the first 
premium had been paid, etc., “or unless the applicant is in good health at the 
date of its delivery.” The following questions and answers from the application 
are shown in the opinion: 

“Are you in good health? Yes. * * * What disease or injuries have you had 
during the last five years? None.” 

Concerning the proof tending to show waiver, respondents said: 

“In support of her plea of waiver, plaintiff adduced evidence tending to show 
that defendant’s agent, Passer, was fully informed concerning the assault upon the 
insured on January 20, 1919, and of the insured’s condition of health resulting there- 
from, prior to taking the insured’s application for the insurance, but that with 
such knowledge he solicited the insurance, accepted the application therefor, pro- 
cured the issuance of the policy, and delivered it to the insured and collected the 
premium thereon, a part of which was paid by the insured and a part subsequently 
paid by this plaintiff.” 

The agent, Passer, testified : 

“That he knew nothing about the injury to the insured prior to taking the 
application and delivering the policy; that the insured did not mention his injury, 
and that there was nothing in his appearance to indicate that he had been injured 
or was in bad health. He said that he subsequently went to insured’s home and 
suggested to this plaintiff that the best thing for her to do was to pay the premium 
or return the policy, and that plaintiff volunteered to go down with him to the bank, 
where she drew funds and gave him $98.50, for which he gave her a receipt.” 

I. The first claim of conflict of opinion made hy relator is that— 

“The respondents held that the soliciting agent was such an agent that knowledge 
on his part of such injury and illness was the knowledge of the relator, and in so 
holding the opinion of respondents is contrary to the following decisions of the 
Supreme Court to the effect that knowledge of an agent obtained while not acting 
within the scope of his employment, or knowledge obtained about a matter concern- 
ing which he has no duty, will not bind the principal. Donham y. Hahn, 127 Mo. 
loc. cit. 446-447, 30 S. W. 134. Hickman v. Green, 123 Mo. loc. cit. 174, 22 S. W. 
455, 27 S. W. 440, 29 L. R. A. 39; Smoot v. Judd, 184 Mo. loc. cit. 583, 83 S. W. 
481.” 


The opinion of respondents stated the facts relative to the authority of Passer 
as follows: 

“Touching the matter of the authority of the agent Passer, plaintiff made proof 
that Passer was a soliciting agent for defendant, having authority to solicit insur- 
ance, take applications and fill them out, to collect the premiums thereon and receipt 
therefore, and to deliver policies for which he had taken applications.” 

[1] We have carefully examined the cases relied on by relator. There is no 
question that they declare the rule to be that the principal is only bound by the 
knowledge of his agent as to matters within the scope of the agency, and is not 
bound by notice to or knowledge of the agent in respect to matters outside the scope 
of his agency. 

As we understand respondents’ opinion they announce no rule contrary to the 
rule thus laid down in the cases relied on by relator. Respondents said: 





Life] State ex. rel. Continental Life Ins. Co. v. Allen 509 


“It is defendant’s contention that Passer, being merely a soliciting agent, ‘hav- 
ing no authority to sign or issue policies or make contracts of insurance,’ had ‘no 
authority to waive a provision in the application for life insurance or in the policy ;’ 
and that the trial court consequently erred in submitting the issue of waiver to the 
jury. But we are not persuaded that defendant is correct in this contention. Passer 
was defendant’s agent, with authority to prepare and take applications for insur- 
ance, to deliver the policy when issued and to collect the first annual premium 
thereon, retaining his commission and accounting to defendant for the portion thereof 
due it. Under the facts shown in evidence we think that the knowledge of de- 
fendant’s agent in the premises was defendant’s knowledge. In Kring v. Insurance 
Co., 195 Mo. App. 133, loc. cit. 136, 189 S. W. 628, 630, it is said: ‘It is also 
settled law that a soliciting agent of an insurance company without power to issue 
policies is the company’s agent in taking applications with full power and authority 
as to such applications and that acts which he performs and knowledge which he 
receives and acts on in connection with such applications are binding on the com- 
pany’—citing cases. And if, when the application was received and when the policy 
was delivered, the agent (and consequently defendant) knew of the insured’s prior 
injury and that he was not then in good health, defendant must be held to have 
waived the right to defend upon the grounds here asserted by it by way of affirma- 
tive defense. See Jones v. Insurance Co., 173 Mo. App. 1, 155 S. W. 1106; Manning 
v. Connecticut Fire Ins. Co., 176 Mo. App. 678, 159 S. W. 750; Madsen v. Insur- 
ance Co. (Mo. App.), 185 S. W. 1168; Kring v. Insurance Co. supra; 14 R. C. L. p. 
1159.” 

In effect, respondents’ holding is that it was one of the duties of the agent to 
deliver the policy and to collect the premium and that delivery by him was delivery 
by the insurance company, and that any knowledge he had when he delivered such 
policy, which affected the propriety of delivering the policy to insured under its 
terms, was, to all intents and purposes, the knowledge of the company. In other 
words, respondents have held that the knowledge came to the agent while he was 
acting for the insured in respect to a matter within the scope of his employment. 
The cases cited by relator are thus distinguished. 

[2] Respondents cite numerous authorities tending to support their conclusions 
upon the facts as thus found. We think it unnecessary to cite them here. Most 
of such cases are from the Courts of Appeals. No case from this court has been 
cited which is contravened by respondents’ opinion in the respect we are now con- 
sidering. It is not our task here to determine whether or not respondents decided 
the case correctly. In this proceeding we are concerned only with conflict of opinion. 
As was said by Elder, J., in State ex rel. v. Reynolds, 290 Mo. 371, 235 S. W. loc. 
cit. 90: 

“It is not our province to determine whether the Court of Appeals erred in its 
application of rules of law to the facts stated in its opinion, but only whether upon 
those facts it announced some conclusion of law contrary to the last previous ruling 
of this court upon the same or a similar state of facts.” 


See, also, State ex rel. v. Allen, 295 Mo. 307, 243 S. W. loc. cit. 841, and cases 
cited. 


It is doubtless true that Passer did not represent relator in the preparation of 
the answers in that part of the application assigned to the medical examiner and 


could not bind relator by knowledge of the falsity of such answers. But respondents 
rest their opinion upon the knowledge of Passer as to insured’s bad physical condi- 
tion when he delivered the policy. They held such delivery was within the scope 
of his agency, and that knowledge coming to him, while thus acting within the scope 
of his agency, was the knowledge of relator and binding upon it. 

[3] As we understand respondents’ opinion, no conflict exists in this particular, 
and such contention of relator must be overruled. 


[4] II. Relator next contends that the opinion of respondents conflicts with Me- 
chanics’ Bank v. Schaumburg, 38 Mo. loc. cit. 243, 244, and Traber v. Hicks, 131 
Mo. loc. cit. 191, 192, 32 S. W. 1145, which are said to hold that, where the conduct 
of an agent and a third person amounts to a fraud upon the principal, the knowl- 
edge of such agent cannot be considered the knowledge of the principal. 


Relator contends that, on the facts stated in their opinion, respondents should 
have held that such fraud and collusion existed between the agent and insured a3 
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would estop the plaintiff from making her plea that the knowledge of Passer was 
the knowledge of relator. Such contention would be more appropriate if we were 
here sitting as an appellate court instead of sitting in the exercise of our powers of 
superintending control over an inferior court. We are unable to find anywhere 
in respondents’ opinion any discussion whatever of the proposition relator now 
urges us to consider. Respondents suggest that relator first made this contention in 
its motion for rehearing before respondents. In this proceeding we cannot quash the 
opinion for its failure to discuss a question respondents might have appropriately dis- 
cussed and decided, but did not do so. This proposition is too plain to require cita- 
tion of authorities to support it. 

Ill. The final contention of relator is that respondents’ opinion conflicts with 
Nonroyalty Shoe Co. v. Assurance Co., 277 Mo. 399, 210 S. W. 37, and State ex 
rel. v. Allen, 295 Mo. 307, 243 S. W. 839, in approving the assessment by the jury 
of penalties for vexatious delay. On this point respondents said: 

“Furthermore, since we regard the question of law involved as being one pre- 
viously setled by the adjudication in this state, and since the defendant must be 
held to have had such knowledge of the facts pertaining to the health of the insured 
as was possessed by the agent, we see no escape from holding that whether, under 
the statute, defendant should be penalized as for vexatious refusal to pay the loss 
was a question for the jury. We consequently rule that there was substantial evi- 
dence that defendant’s refusal to pay the loss was vexatious. Such holding, we 
think, is within both the letter and the spirit of the rule announced in Patterson v. 
Insurance Co., 174 Mo. App. 37 loc. cit. 44, 160 S. W. 59, approved in Nonroyalty 
Shoe Co. v. Assurance Co., 277 Mo. 399, 210 S. W. 37, and is not in conflict with the 
ruling in State ex rel. Missouri State Life Insurance Co. v. Allen, 295 Mo. 307, 
243 S. W. 839.” 

[5] While it is settled law that the principal is bound by the knowledge of his 
agent acquired with reference to matters within the scope of his agency, relator’s 
knowledge admittedly was purely constructive, and not actual. On the witness 
stand its agent denied any knowledge whatever of the insured’s previous injury and 
his resulting bad physical condition. If neither the relator nor its agent had knowl- 
edge of insured’s bad physical condition when the policy was delivered, relator had 
a complete defense to the suit, and the undoubted right to refuse payment and to 
defend the action after it was instituted. Respondents recite no facts in their opinion 
tending to show that relator had any reason to expect the proof to show that its 
agent, who delivered the policy, and consequently relator itself, had knowledge of 
insured’s bad physical condition at the time the policy was delivered, and therefore 
that such defense was waived. Relator, therefore, had the right to litigate the case 
on the proposition that it had not waived what would otherwise have been a com- 
plete defense to plaintiff’s suit. An insurance company’s right to resist payment 
upon one of its policies cannot be determined by the facts as “ound by the jury, but 
must be determined by the facts as they reasonably appeared to it-before the trial. 
It has the right to refuse payment and to defend a suit with all the weapons at its 
command, so long as it had reasonable ground to believe its defense is meritorious. 
It is only when it persists in its refusal to pay the policy after it is aware that it 
has no meritorious defense that it becomes subject to penalties for vexatious delay. 
We have only the facts before us as stated by respondents in their opinion, and 
those facts do not include the fact that relator, as defendant in the trial court, did 
not have reasonable ground for belief that it had a meritorious defense upon the 
ground of the uninsurable condition of insured when the policy was delivered to him 
and that it had not waived such defense because of its knowledge or the knowledge 
of its agent thereof. 

In Patterson v. Insurance Co., 174 Mo. App. loc. cit. 44, 160 S. W. 62, Trimble, 
J., said: 

“And while affirmative proof is not required to show vexatious refusal, yet 
the penalty should not be inflicted unless the evidence and circumstances show that 
such refusal was willful and without reasonable cause as the facts appeared to a 
reasonable and prudent man before the trial; and merely because the judgment, 
after trial, is adverse to defendant’s contention, is no reason for inflicting the 
penalty.” 

This statement of the law was expressly approved in the Nonroyalty Shoe Com- 
pany Case, supra, now relied on by relator, and thus it became a part of the latter 
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case. The court en banc expressly approved Patterson v. Insurance Co., supra, on 
this point in State ex rel. Missouri State Life Insurance Co. v. Allen, 295 Mo. 307, 
243 S. W. loc. cit. 843, when it followed the Nonroyalty Shoe Company Case. See 
also, Berryman v. Southern Surety Co., 285 Mo. 379, 227 S. W. 96. 

[6] It would seem that the question of vexatious delay should not have been 
submitted to the jury unless there was some evidence in the case either that defendant 
was not making its defense of want of knowledge on the part of its agent in good 
faith, or that it knew the proof to the contrary was so strong that it could not reason- 
ably have expected a finding on the point in its favor, and hence a verdict at the 
hands of the jury. 

[7] The finding of facts under which respondents approved the infliction of the 
penalty by the jury falls short of these requirements, which we think are fairly de- 
ducible from the cases we have discussed, and thus conflict is engendered. 

We therefore hold that such portion of respondents’ opinion as approves the 


allowance in the trial court of damages for vexatious delay must be quashed. 
All concur. 


) 
DAKOTA LIFE INS. CO. et at v. MORGAN ert at. (No. 5200.) 
(Supreme Court of South Dakota. May 15, 1924.) 
199 Northwestern Reporter, 43 

Zz. INSURANCE—UNDER STATUTE, FALSE WARRANTY VITIATES POL- 
ICY, THOUGH FALSE MISREPRESENTATION MUST BE MATERIAL 
TO SO OPERATE. 

Under Rev. Code 1919, § 9335, a false warranty in an insurance policy vitiates 
it, whether material or immaterial, while a false representation to so operate must 
be material. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

3. INSURANCE—FINDINGS FAILING TO DETERMINE FALSITY AND 
MATERIALITY OF REPRESENTATIONS HELD INSUFFICIENT. 

In action to recover money paid under insurance policy because of alleged false 
representations that insured was quarter-breed Indian, findings of the court which 
did not determine falsity or materiality of representation held insufficient to sustain 
judgment for plaintiff. 

(For other cases, see Insuance, Dec. Dig. § 601.) 

4. INSURANCE—PAYMENT OF POLICY HELD NOT WAIVER OF FALSE 
REPRESENTATIONS OF INSURED PRECLUDING RECOVERY OF 
PAYMENT. 

A waiver cannot be based upon acts induced by fraud or presumed under mis- 
taken belief or in ignorance of facts, and an insurance company, by paying a policy 
on receipt of proof of death of insured, did not waive its rights because of subse- 
quently discovered false representtions made in procuring the policy. 

(For other cases, see Insurance, Dec. Dig. § 399.) 

Dillon, J., dissenting. 

Appeal from Circuit Court, Charles Mix County, R. B. Tripp, Judge. 

Action by the Dakota Life Insurance Company and the Southern Surety Com- 
pany against B. V. Morgan, administrator of the estate of Jesse P. Kezena, deceased, 
and others. From judgment for plaintiffs and order denying new trial, defendants 
appeal. Reversed and remanded. 

Caster & Cassidy, of Lake Andes, and L. E. Corey, of Wagner, for appellants. 

Hanten & Hanten, of Watertown, and F. B. Morgan, of Wagner, for respondents. 

PoLtEy, J. This action was brought for the recovery of $20,000 that had been paid 
by plaintiff to defendant Morgan on a life insurance policy issued by plaintiff, a life 
insurance company, to one Jesse Kezena during his lifetime. The policy was issued 
in June, 1920, and was for $10,000, but contained a double indemnity clause in case 
of death by accident. The policy was issued upon a written application made by the 
insured which, among other things, contained the statement that the insured was 

a “I%4-breed Indian.” During the month of November, 1920, the insured was killed 

by the accidental discharge of a shotgun. Proof of the death and the cause thereof 

was made to the plaintiff company, whereupon plaintiff immediately forwarded the 
full sum of $20,000 to defendant Morgan as administrator of the estate of the said 
insured in payment of the said policy. Shortly thereafter plaintiff learned that the 
insured was not a quarter-breed Indian but was, in fact, a full-blood, or nearly full- 
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blood, Indian. Thereupon plaintiff claiming to have relied upon the statement in the 
application that the insured was only a quarter-breed Indian, and that had it known 
that the insured was more than a quarter-breed it would not have issued said policy, 
demanded a return of the money so paid upon the policy. This was refused, and 
plaintiff commenced this action to compel a return thereof. Plaintiff had judgment, 
and from such judgment and order denying a new trial defendants appeal. 

The first question to be determined is one of practice. In its complaint plaintiff 
alleged that it was contrary to its rules to insure or accept as risks Indians of the 
full blood or the half blood or Indians of more than quarter blood, and that had it 
known at the time of the issuance of the policy that the applicant was more than a 
quarter-blood Indian it would not ‘have issued said policy; that at the time of the 
issuance of said policy, plaintiff believed and relied upon said statement that the 
applicant was only a quarter-blood Indian and that said statement and the belief 
in the truth thereof was the inducement that induced plaintiff to issue said policy; 
that the said statement was false and fraudulent, and worked a fraud upon the plain- 
tiff, and that because of such fraud plaintiff was entitled to have said policy canceled 
and the money paid on account thereof, less the premium that had been paid by the 
insured returned. Plaintiff noted the case for trial as an issue of fact for the court, 
while defendants noted it as a jury case. At the trial a jury was impaneled and the 
evidence introduced. At the close of the evidence the court decided that the case 
was an equity case and that findings of fact and conclusions of law should be made; 
but special findings were submitted to the jury. The jury found for the defendant 
on the special findings and also returned a general verdict in favor of the defendants. 
Plaintiff thereupon moved the court to disregard the special and general verdicts of 
the jury and to make and enter findings of fact and conclusions of law and to enter 
judgment thereon for the plaintiff notwithstanding said verdicts. This motion was 
granted, and defendant assigns error. 

[1] Defendants contend that this is simply an action for money had and received, 
nd that no question of equity or any matter to take the case to the equity side of the 
court is involved. It is true that so far as the final relief is concerned plaintiff is 
merely asking for a return of the money it had paid on the policy involved. But 
\vhether it 1s entitled to such relief depends upon whether the policy was issued in 
the first instance, and the money paid thereafter, under the mistaken belief that the 
insured was only a quarter-breed Indian. With the policy in force and the proof of 
death of the insured unquestioned, the plaintiff is entitled to no relief whatever; 
therefore it is necessary that plaintiff in some manner dispose of the policy, This 
could only be done by a rescission or cancellation of the policy. Under the well recog- 
nized rule, this cannot be done cnly by an appeal to the equity side of the court. This 
question was settled, finally, we think, in Byrne v. McKeachie, 29 S. D. 476, 137 
N. W. 343, and further discussion of the matter would profit no one. Under the 

was properly a court case as designated by plaintiff in its note of 

trial court followed the proper practice. 

v other question to be considered relates to the effect of the statement in 

1 that the insured was a quarter-breed Indian. It is claimed by plaintiff 

that in making this statement the insured fraudulently and intentionally represented 

himself to plaintiff to be only one-quarter Indian; that said representation was taken 

as true and was believed and relied upon by plaintiff, and was the inducement to 

plaintiff to issue said policy, but that nevertheless the said statement was false and 

was known by the said insured to be false; that said statement was material to the 

risk; and that said policy would not have been 1ssu:d if it had appeared in said 

application, or had plaintiff known, that applicant was more than a quarter-breed 
Indian. 

Upon this issue the trial court found as a fact that— 

“The insured at the time of making said application, was not a '{-1 d India 
and the said statement was not true, in that the said insured was more than a quarter 
blood Indian.” 

This finding of fact is sup»sorted by the overwhelming weight of the evidence, if 
indeed it is not wholly undisputed. But the findings do not go far enough. The 
policy contains the following provision, which is also a part of the statute itself 
(Section 9335, Code 1919) : 

' “All statements made by the insured shall in the absence of fraud be deemed 
representations and not warranties and no such statement shall avoid this policy unless 
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it is contained in a written application and a copy of such application shall be 
indorsed upon or attached to this policy when issued.” 

{2] The last clause of this section is ambiguous, and could be construed to mean 
that any untrue representation should vitiate the policy. But in view of the distinc- 
tion that is made between representations and warranties in the first part of the 
paragraph, we do not believe the Legislature intended that it should be so construed. 
The diffeence between representations and warranties in this form of policy is that, 
if a warranty is false, it vitiates the policy, whether material or immaterial, while 
a representation, to avoid the policy, must be material to the risk. 

[3] There is no finding that the false statement contained in the application was 
fraudulently made. If such statement was false and material to the risk, then it con- 
stituted a fraud on the insurer, such as is contemplated by the above-quoted paragraph 
of Section 9335. But in order to constitute fraud or to avoid the policy, such state- 
ment must be both false and material, and in the absence of a finding on these points 
the judgment is not supported by the findings of fact. The trial court should also 
have found, approximately at least, the degree of Indian blood of the insured, and 
whether such fact was material to the risk. 

[4] It is contended by appellant that by paying the policy after the death of the 
insured occurred plaintiff waived the right to rescind, and cites many authorities in 
support of such proposition. But a waiver can never be based upon acts that are in- 
duced by fraud, or that are performed under a mistaken belief of or in ignorance 
of the facts. Von Woert v. M. W. A., 29 N. D. 441, 151 N. W. 224; Fire Insurance 
Co. v. Pagenkoff, 213 Mich. 157, 182 N. W. 18. Plaintiff acted with reasonable prompt- 
ness after learning the facts upon which it based its right to rescind. 

The cause will be remanded to the trial court, with directions to make findings 
on each of the points above indicated, and for the purpose of aiding the court in 
making such findings, either or both parties may furnish such further evidence as 
they may deem necessary. 

The judgment appealed from is reversed. 

Ditton, J. (dissenting). I can see no good reason for directing a new trial in this 
case. Neither can I agree with the assumption “that plaintiff acted with reasonable 
promptness after learning the facts upon which it based its rights to rescind.” While 
it is true that the court failed to find the degree of Indian blood possessed by the 
insured, this record, however, disclosed a general verdict in favor of the defendants, 
besides specific findings upon the material facts of the case. The case was one for 
money had and received. In my judgment the court erred in holding that the case 
was one for the court on the chancery side. It seems clear that it was a case 
wherein the parties had the right of jury trial. 

The statement “'4-breed Indian” should be treated as a representation and not as 
a warranty. Under the old rule, possibly such statement might have been held to 
be a warranty, where the parties so stipulated; but this rule does not obtain in this 
state. Section 9335, C. L., provides: 

“All statements made by the insured shall in the absence of fraud be deemed 
representations and not warranties.” 


This provision is found in the standard form of life insurance policies and be- 
comes a part of every policy. This legislation was passed expressly for the purpose 
of removing the rigor and hardship that was imposed upon the policyholders, by mak- 
ing everything petaining to health and family history a warranty. Since the adoption 
of the standard policy, the representations sufficient to avoid the policy must be made 
with a fraudulent intent and must also be material to the risk. These are questions 
of fact actually passed upon by the jury. The court should not, as a matter of law, 
permit life insurance companies to engage in the business of insuring the lives of our 
Indian people, and, after receiving the premium, wait until the death of the insured 
ind then, after proof of loss, adjust the loss and pay the policy in full and, after 
doing so, bring an action for a return of the money so paid. The very purpose of 
the standard policy was to require investigation to be made before payment rather 
than afterwards. 


The mother of Jesse P. Kazena in her testimony could not and did not give any 
testimony as to the exact degree of Indian blood in that of herself or her son. In 
view of this, failure of proof, and the findings of the jury, the lower court should 
be directed to enter judgment for the defendants. 
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The evidence wholly fails to justify the findings that the statement contained in 
the application of the insured, that he was “'%4-breed Indian,’ was untrue or that 
the insured was more than “'4-breed Indian.” The jury found that this statement was 
true, and upon this issue the defendants were entitled to their judgment. 

The highest function of the court should be to administer justice and not to engage 
in hairsplitting contests for the purposes of ascertaining the degree of Indian blood 
that may be possessed by the insured, especially when investigation, adjustment 
and payment of the loss had been made. 

The evidence in this record is clearly sufficient to sustain the verdict of the jury. 
The lower court should be directed to enter judgment on the trial already had, with- 
cut the further burden and delays of a new trial. 

MARIFJEREN et al. v. FARUP. 
(Supreme Court of North Dakota. May 22, 1924.) 
199 Northwestern Reporter, 181. 
(Syllabus by the Court.) 
INSURANCE—PROCEEDS OF LIFE POLICY PAYABLE TO°ESTATE 

HELD PAYABLE TO HEIRS, BY CONTRACT; PROCEEDS OF LIFE 

POLICY PAYABLE TO HEIRS HELD NOT SUBJECT TO TERMS OF 

WILL. 

Where the decedent had certain life insurance policies which provided that upon 
his death the proceeds thereof should be payable to his estate, and where such 
decedent in a will directed that the proceeds of such life insurance policies should be 
placed in a trust fund to be handled and distributed by a trustee to the heirs at law, 
pursuant to the terms of his will, it is held: 

(a) Following Farmers’ State Bank v. Smith, 36 N. D. 225, 162 N. W. 302, 
that, pursuant to Section 8719, C. L. 1913, a policy of life insurance made payable to 
the estate of decedent is deemed to have been made payable to his heirs, and that 
consequently the heirs take proceeds thereof by contract, and not by descent. 

(b) That the proceeds of such life insurance policies were payable to the heirs 
at law of the deceased without being subject to the terms of the will. 

(For other cases, see Insurance, Dec. Dig. § 583 [1].) 

Appeal from District Court, Walsh County; Cooley, Judge. 

Action by Verda Marie Marifjeren and others, minors, by Verda Marie Marif- 
jeren, general guardian thereof, against Karl J. Farup, as executor of the last will and 
testament of Juel E. Marifjeren, deceased. From a judgment for defendant, 
plaintiffs appeal. Reversed, with directions. 

Murphy & Toner, of Grand Forks, for appellants. 

Ben Greenberg and T. I. Dahl, both of Grafton, for respondent. 

Statement. 

3ronSON, C, J. This is an action by heirs at law to recover life insurance 
moneys. The facts are: The plaintiffs are the widow and minor children, respec- 
tively, of Juel E. Marifjeren, deceased. Defendant is the executor of his estate. 
At the time of his death deceased possessed life insurance policies in the Mutual 
Life of New York and with the United States Government aggregating in value 
about $12,500. These insurance policies were made payable to his estate upon 
death. The deceased left a will by the terms of which he directed that, after the 
payment of his funeral expenses, debts, and expenses of administration, a trust 
fund be created out of which, dependent upon various contingencies, the widow and 
children should be paid sums of money from time to time within the discretion of a 
trustee. The will makes no reference to the insurance policies. The will nominated 
an executor and also a trustee for such fund. In the county court, the will was 
allowed and the probate of his estate instituted. The executor qualified. He listed, 
as assets of the estate, the proceeds of the life insurance policies which he had col- 
lected, and also one automobile. The heirs at law made demand upon the executor 
to pay to them such life insurance moneys upon the ground that.the same belonged 
to them and were not subject to probate administration or to disposition by the will. 
The executor ignored and refused to comply with the demand. This lawsuit has 
resulted. 

After trial the lower court made findings to the effect that the proceeds of the 
insurance moneys should not be used for the payment of debts or expenses of ad- 
ministration, but that they should be distributed to the heirs in accordance with 
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decedent’s will, and that accordingly the action brought to recover from the executor 

of the estate the proceeds of such life insurance moneys should be dismissed. Judg- 

ment was entered accordingly, from which plaintiffs have prosecuted this appeal. 
Contentions. 

Plaintiffs maintain that they, as heirs at law, are entitled in their own right 
to the life insurance moneys of the deceased made payable to his estate; that such 
moneys-are not subject to general administration, debts, expenses, or to the terms 
of the will; that, under the settled law of this state, proceeds of contracts of life 
insurance made payable to an estate are the property of the heirs at law of the de- 
cedent; that such property belongs to them neither as inheritance nor under an 
exemption statute, but ownership thereof was vested in them as grantees immediately 
on the death of the insured, free from any control by the representatives of the estate 
or through probate administration except in so far as probate administration may 
serve as a collection agency in receiving such life insurance moneys for distribution 
to the heirs at law entitled thereto. 

Defendant maintains that such life insurance moneys are subject to the provisions 
of the will providing that the same be paid to a trustee nained in the will for trust 
purposes, citing Section 6629, C. L. 1913; that, although such life insurance moneys 
do not become a part of the estate, and although the probate court has no jurisdic- 
tion over the proceeds thereof, nevertheless it was competent for the deceased to 
create a trust fund of such life insurance moneys for the benefit of his heirs at law. 

OPINION 

No questions of fact are presented. Upon the record the sole question of law 
presented is whether the life insurance moneys of the deceased belonged to and 
were payable to his heirs at law or were subject to disposition by his will. Although 
the writer has some serious doubts with respect to the constitutionality of the 
statute (Section 8719, C. L. 1913) in certain phases of its application, nevertheless 
that question is not before, nor presented to, this court. See Minden v. Clement, 
256 U. S. 126, 41 Sup. Ct. 408, 65 L. Ed. 857, 65 L. Ed. 857. The determination of 
this appeal depends entirely upon the question whether the beneficiaries named in 
the policy take by contract,pursuant to vested interest, or by descent. Of course a 
policy payable to an “estate” in reality designates no person at all except as it may 
be construed to refer to the insured, his personal representatives, or his heirs, as 
the beneficiaries intended to be named. A policy so payable involves a question of 
interpretation. Is it payable—is the contract of insurance a conttact payable—to the 
insured or his personal representatives for purposes of assets in his estate, or is it 
a contract payable to his heirs? 

The statute (Section 8719) and the interpretation of such statute in Farmers’ 
State Bank v. Smith, 36 N. D. 225, 162 N. W. 302, has answered this question. Sec- 
tion 8719, C. L. 1913, reads as follows: 

“The avails of a life insurance policy or of a contract payable by any mutual 
aid or benevolent society, when made payable to the personal representatives of a 
deceased, his heirs or estate upon the death of a member of such society or of such 
insured shall not be subject to the debts of the decedent except by special contract, 
but shall be inventoried and distributed to the heirs or the heirs at law of such 
decedent.” 

In the case of Farmers’ State Bank v. Smith, supra, this court said that Section 
8719, C. L. 1913, merely provides that in the eyes of the law a policy which is made 
payable to one’s personal representatives or heirs or estate shall be deemed to have 
been made to the heirs, and that such policy shall go to such heirs free from debts 
of the deceased. Such interpretation leaves no room for construction, excepting that 
a policy made payable to an estate is the same as if made payable to the heirs, and 
hence that the proceeds of such policy passes to the heirs by contract, and not by 
descent. Consequently, Section 6629, C. L. 1913, which provides that a policy of 
life insurance may pass by transfer, will, or succession, has no more application 
than it would have to a policy directly made payable to the heirs. It follows that 
the trial court erred; the judgment is erroneous. Accordingly it is reversed, with 
directions to enter judgment consonant with this opinion. 

Birdzell, Nuessle, Johnson, and Christianson, JJ., concur. 
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SEEGER vy. MUTUAL LIFE INS CO. OF NEW YORK 

(Supreme Court, Appellate Division, Second Department. June 16, 1924.) 

205 New York Supplement, 409. 
INSURANCE—WHETHER NOTICE IS MAILED TO LAST POST OFFICE 
ADDRESS KNOWN TO DEFENDANT IS QUESTION OF FACT. 

Whether notice required. by Insurance Law, $92, forbidding forfeiture of 
policy without notice, was mailed to last post office address known to defendant, is 
a question of fact. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Action by A. H. F. Seeger ‘against the Mutual Life Insurance Company of 
New York. From a judgment and order favorable to plaintiff, defendant appeals. 
Affirmed. . 

Per CurtAM. Judgment and order unanimously affirmed, with costs. The ques- 
tion as to whether the notice required by Section 92 of the Insurance Law (as 
amended by Laws 1918, c. 130) was mailed to the last post office address known to 
the defendant was a question of fact for the determination of the jury. We cannot 
say from the evidence here presented that their finding in that respect was contrary 
to the weight thereof. 

LINDBLOM v. METROPOLITAN LIFE INS. CO 
(Supreme Court, Appellate Division, Fourth Department. July 1, 1924.) 
205 New York Supplement, 505. 
1. INSURANCE—VERDICT THAT INSURED’S DEATH ACCIDENTAL 

HELD AGAINST WEIGHT OF EVIDENCE. 

In action on life policy, verdict that death from drinking carbolic acid was acci- 
dent, and not suicide, held against weight of evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

2, INSURANCE—POLICY RE QUIREMENT FOR PROOF OF DEATH LIB- 

ERALLY CONSTRUED. 

Though provision of life policy requiring proof of death at company’s home 
office made receipt of such proof condition precedent to company’s obligation to 
pay, it will be liberally construed in that respect. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE—SEPARATE PROOF OF DEATH HELD NOT NECES- 

SARY FOR SECOND POLICY IN SAME COMPANY. 

Where proof of death under one policy mentioned another policy in same com- 
pany in answer to question as to other insurance outstanding, it was not necessary 
to file separate proof of death for other policy. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

4, INSURANCE—AFFIDAVITS HELD SUFFICIENT PROOF OF DEATH 

FROM EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

Appeal from Supreme Court, Herkimer County. 

Action by Marie E. Lindblom against the Metropolitan Life Insurance Com- 
pany. From a judgment for plaintiff for $21,730.67 on the verdict of a iury, defend- 
ant appeals. Reversed, and new trial granted. 

Argued before Clark, Davis, Sears, and Crouch, JJ. 

Myron G. Bronner, of Little Falls, for appellant. 

L. N. Southworth, of Utica, for respondent. 

Sears, J. Gustav E. Lindblom, on whose life on August 17, 1922, defendant 
wrote a policy of insurance for $10,000, died November 14, 1922, from carbolic acid 
poisoning. He administered to himself the draught which caused his death. The 
policy contained a provision that the defendant would pay double the amount of 
the policy, namely, $20,000, in case death was accidental. Another clause in the 
policy is as follows: 

“If the insured within one year from the issue hereof die by his own hand or 
act, whether sane or insane, this policy shall become null and void, and the com- 
pany will return only the premiums which have been received thereunder.” 

The issue of suicide or accident was left to the jury, which found in favor of 
the plaintiff, who was the beneficiary named in the policy. 

[1] We deem this verdict, which held that the taking of the poison was acci- 
dental, and not with suicidal intent, contrary to the weight of evidence. It is the 
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plaintiff’s claim that the acid was taken by mistake, instead of plain water; a solu- 
tion of carbolic acid having been given to the insured by a physician for external 
use about two weeks previously. It would serve no useful purpose to set out the 
evidence in detail here. Suffice it to note the following facts: 

Carbolic acid is a substance which carries with it in its odor a vivid warning 
of its danger. The solution taken was quite certainly not the doctor’s prescribed 
10 per cent. solution in glycerine, but derived from a bottle of almost pure acid, 
which the insured had caused to be purchased for him at a drug store while he 
was still supplied with the milder 10 per cent. solution left by his physician. 
After taking the solution, no attempt to get help or cry for help is recorded; but, 
on the other hand, the insured laid himself down upon his bed and covered himself 
with the bedclothes, where he was found in an unconscious state when his wife, a 
short time afterwards, entered the room. Added to this is the insured’s financial 
embarrassment, the near due day of the next quarterly premium, the taking out of 
this large policy of insurance while financially involved, and the strange episode, 
about six weeks before his death, of the insured driving his motor car 25 feet off 
the road into the Mohawk River, and his conduct in apparently spurning help when 
held out to him by rescuers, and his seemingly false statements as to the cause of 
his getting into the river. The evidence as a whole points to suicide with such cer- 
tainty that in the interests of justice we feel that a new trial should be had. 

[2] We find no error in the rulings of the learned trial court in respect to the 
proof of death furnished the defendant. The receipt of such proof at the defendant's 
home office was a condition precedent to the defendant’s obligation to make payment, 
but a liberal construction will be given to the terms of such requirement. Partridge 
v. Milwaukee Mechanics’ Ins. Co., 13 App. Div. 519, 43 N. Y. Supp. 632; Paltrovitch 
v. Phoenix Ins. Co., 143 N. Y. 73, 37 N. E. 639, 25 L. R. A. 198; 14 Ruling Case 
Law, § 507. 

[3] At the time of the death of the insured there was another policy outstand- 
ing on his life, issued by the defendant. The proof of death submitted made special 
reference to such other policy, but mentioned the policy which is the basis of this 
action in the answer to a question as to other insurance outstanding. Under such 
circumstances it was not necessary that a separate proof of death should be filed with 
special reference to the policy in suit. Girard, etc., Ins. Co. v. Industrial, etc., Ins. 
Co., 97 Pa. 15; Dakin v. Liverpool, London & Globe Ins. Co., 13 Hun, 122, affirmed 
77 N. Y. 600; Clement on Fire Ins. as a Valid Contract, 213. 

[4] The plaintiff’s affidavit, included in the proof of death, stated that such 
death was accidental, and the physician’s statement, also included, set forth the cause 
of death as carbolic acid poisoning. We deem these statements sufficient to meet 
the requirement of the policy of “due proof of the death of the insured as the 
result of bodily injury effected solely * * * through external, violent, and accidental 
means.” The judgment should be reversed, and a new trial granted, with costs to 
the appellant to abide the event. 

Judgment reversed on the facts, and new trial granted, with costs to appellant 
to abide event. All concur. 


UNGER v. NEW YORK LIFE INS. CO. 
(Supreme Court, Appellate Division, First Department. July 2, 1924.) 
205 New York Supplement, 527. 
INSURANCE—FINDING THAT INSURED DID NOT COMMIT SUICIDE 

NOT SUPPORTED. 

Evidence that insured requested elevator operator to raise his car a little, so 
he could look for a ring, that insured then got on his hands and knees and jumped 
through the opening head first, and that insured’s estate was insolvent, held not 
to support jury’s finding that insured did not commit suicide. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

Appeal from Supreme Court, New York County. 

Action by Mollie Unger, as guardian ad litem of Harold Unger, an infant, 
against the New York Life Insurance Company. From a judgment for plaintiff 
before a court and a jury in the sum of $10,000, defendant appeals. Reversed, and 
a new trial ordered. 

Argued before Clarke, P. J., and Dowling, Smith, McAvoy, and Martin, JJ. 
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Louis H. Cooke, of New York City (Ferdinand H. Pease, of New York City, 
of counsel), for appellant. 


Feltenstein & Rosenstein, of New York City (Moses Feltenstein, of New York 
City, of counsel), for respondent. 

McAvoy, J. Plaintiff’s father, Adolph L. Unger, took out an insurance policy 
for the benefit of the infant plaintiff as beneficiary. The policy was for the sum 
of $5,000, with double indemnity in case of death from injury effected through 
external, violent, and accidental causes. The claim here is that double indemnity 
was not applicable in this case, because of suicide by the father, and it is agreed 
that, if suicide was established, only single indemnity could have been recovered. 

The insured was killed by falling down the elevator shaft of the building where 
he kept offices. Defendant was willing to pay the face amount of the policy, $5,000, 
but resisted the double indemnity payment on the ground of suicide by the insured. 
Chere is a direct conflict of fact as to how the deceased came to his death. Plain- 
tiff merely proved by Dr. Norris, chief medical examiner of the City of New York, 
the death of the insured by violent injuries. The doctor examined the body in the 
elevator pit. Plaintiff then rested, and defendant made no motion to dismiss, but 
entered on its defense. 

It was shown by the testimony of the elevator operator that while descending 
in his car he received a signal to stop at decedent’s floor. Upon opening the door, 
he found decedent standing in front of the shaft, and he thereupon requested the 
operator to raise his car a little so that he could look around on the ledge inside of 
the door to see if he could find a diamond ring which he had lost. The operator 
raised the car about a foot, and decedent got down on his hands and knees and 
jumped through the opening head first. No other eyewitness to the incident was 
called. The proof indicated that decedent’s estate turned out to be insolvent; that 
on the day of his death the insured gave his children two bank books, each for 
the sum of $1,200 for the benefit of the children, and a witness talked to him on 
the ‘phone immediately before the accident happened, and said that the insured told 
him if he did not come right over to his office to see him it would be too late. 
While there is a strong presumption of fact that decedent’s death was not due to 
suicidal cause, yet these facts seem to rebut the presumption of accident, and with 
the testimony of the eyewitness of the circumstances surrounding the death that the 
door was but 2 feet wide, the raising of the elevator was but 18 inches, and that 
it would be almost impossible accidentally to have fallen into this narrow opening, 
to present a case where sympathy was allowed to overcome evidence. 

There is some proof by a witness, Dooley, a police officer, that the elevator 
operator told him that he raised the elevator to throw some light on the floor, and 
that the decedent bent down, either slipped or fell down, or lost his balance, and 
fell into the elevator shaft; but the circumstances are such that, even with this 
alleged contradiction of the elevator man’s testimony, the proof of suicide is so 
strong, as opposed to this contradictory statement alleged to have been made by the 
operator, that the judgment should be reversed, and a new trial ordered, with costs 
to appellant to abide the event, on the ground that the finding of the jury that 


the decedent insured did not commit suicide is against the weight of the evidence. 
Order filed. All concur. 


MUTUAL LIFE INS. CO. OF NEW YORK v. BROCK 
(Court of Appeals of Kentucky. May 16, 1924.) 
262 Southwestern Reporter, 4. 

INSURANCE—INSURER HELD NOT BOUND BY ADAPTED ILLUS- 

TRATION IN POLICY AS TO SURPLUS. 

In 20-year deferred dividend policy, an adapted illustration showing “former 
policy results” as to surplus held not to bind insurer to pay such shown surplus. 

(For other cases, see Insurance, Dec. Dig. § 520.) 

Appeal from Circuit Court, Jefferson County, Chancery Branch, First Division. 

Action by James E. Brock against the Mutual Life Insurance Company of New 
York Judgment for plaintiff, and defendant appeals. Reversed. 

Chas. S. Grubbs and Bruce & Bullitt, all of Louisville, and Frederick L. Allen, of 
New York City, for appellant. 


Hobson & Hobson, of Frankfort, and Forman & Forman, of Lexington, for 
appellee. 
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Drury, C. The appellee recovered of the appellant in the court below a judgment 
tor $2,660.52, of which the appellant complains. 

On March 15, 1897, the appellant issued to James E. Brock, then 35 years old, 
two policies, by each of which it insured his life in the sum of $5,000. Appellee under- 
took on his part to pay an annual premium on each policy of $329.20 for 10 years. 
The policies were absolutely identical. Both were “20-year deferred dividend policies.” 
Each policy provided for a settlement at the end of 20 years, at which time the 
appellee was given six different settlement propositions. These settlement proposi- 
tions are contained in what are termed “adapted illustrations.” One of these is 
attached to each policy, and they are absolutely identical Therefore only one need 
be copied into this opinion, and, omitting the heading, which contains nothing material 
to the issues in this case, this adapted illustration is as follows: 


Principal Sum, $5,000.00. 
Options at the End of 20 Years. 


Adaption. 
A. 1. $3,766.00 
Reserve guaranteed. 
2. $2,270.00 
Former policy results. 
3. $6,036.00 


Reserve and former results. 


Form of Options. 
A 


To draw in cash the reserve as 
stated, together with the surplus re- 
sults which may be apportioned. 


or B 
To convert the surplus results 
which may be apportioned into an 
equivalent life income and draw the 
reserve in cash. 


rt 
Draw in cash the surplus results 
which may be apportioned and con- 
tinue the policy for its original 
amount, as paid-up participating in- 
surance with special “life income” 
annually. 


or D 
To continue policy and the sur- 
plus additions which may be appor- 
tioned, as paid-up participating in- 
surance payable at death, with 
special “life income.” 


or E 
To join to the special life income 
the equivalent income for the sur- 
plus results which may be appor- 
tioned and continue policy for orig- 
inal amount as paid-up participating 
insurance. 


B. Equivalents for reserve and for- 
mer results. 
4. $192.65. 
Life income. 
. $3,766.00 
In cash. 


2. $2,270.00 
Former results. 
$5,000.00 
At death. 
$100.00 
Special income. 


D. 6. $8,795.00 
Paid-up insurance. 
$100.00 
Special income. 


E. 9. $292.65 
Joint income. 
$5,000.00 
At death. 


F. 7. $512.00 
Life income. 


added to the reserve value, or 
s in this example—is to be understood as 
adapted from the past 

W. J. Eastin, Secy 
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2 To buy a one year deferred life 
income with the total reserve and & 
E the surplus results which may be & 
‘S appotioned. 


e accompanying figures are correct as an illustration 


experience of the company. 


At the end of 20 years Brock decided to accept proposition A, whereupon the 
appellant paid him $3,766, the guaranteed reserve, and $939.74, which it said was the 
surplus, or a total of $4,705.74. The appellee demanded $6,036, that is, the appellee 
insisted that this $3,766 reserve should be paid him, and that the surplus should be 
$2,270. The whole controversy is about this surplus. Appellee insists that there is 
$2,270 of surplus due him on each policy, while appellant insists that the surplus due 
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~ cach policy was $939.74, a difference of $1,330.26, or upon both policies a difference 
of $2,660.52. 

The appellant paid to Brock the sum which it admitted it owed him, and Brock 
sued upon these two policies to recover this $2,660.52. He was successful in this suit. 
The lower court followed the ruling of this court in the case of Forman v. Mutual 
Life Insurance Co., 173 Ky. 547, 191 S. W. 279, L. R. A. 1918F, 330, Ann. Cas. 1918E, 
880, and held that the appellant was required under its contract to pay to Brock the 
full amount of the surplus as stipulated in the adapted illustration. Since the decision 
of this case in the court below this court has, in the case of Maddox v. Mutual Life 
Insurance Co., 193 Ky. 38, 234 S. W. 949, 22 A. L. R. 1276, drawn a distinction between 
the adapted illustration in the Forman Case and the adapted illustration in the Maddox 
Case. As the adapted illustration in this case is almost identical with the adapted 
illustration in the Maddox Case, this judgment must be reversed for the reasons given 
in the Maddox Case. 


MAIXNER v. ZUMPF, et AL. 
(Supreme Court of North Dakota. May 22, 1924. Rehearing Denied June 12, 1924.) 
199 Northwestern Reporter, 183. 
(Syllabus by the Court.) 
INSURANCE—FATHER HELD NOT ENTITLED TO SHARE IN PROCEEDS 

OF POLICY AS “HEIR” OF INSURED INTESTATE. 

Construing Section 8719, C. L. 1913, which provides as to the avails of a life 
insurance policy payable to the personal representatives of the deceased, his heirs, or 
the heirs at law of the decedent, and Sections 5741-5743 and 5760, C. L. 1913, it is 
held, that the father is not an “heir” within the meaning of Section 8719, supra, when 
the intestate, who carried an insurance policy in the sum of $2,000, payable to his 
estate, left a surviving widow, but no lineal descendants, and the gross value of the 
estate did not exceed the sum of $4,500. 

For other cases, see Insurance, Dec. Dig. § 583[1].) 

Appeal from District Court, Wells County, Fred Jansonius, Judge. 

Action by Anton Maixner against Paul Zumpf and another, administrators of 
the estate of Joe F. Maixner, deceased. From a judgment for defendants, plaintiff 
appeals. Affirmed. 

Palda & Aaker, of Minot, for appellant. 

A. V. Zuber, of Fessenden, for respondent. 

Jounson, J. This is an appeal from a judgment of the District Court of Wells 
County. The facts are as follows: One J. F. Maixner died on or about June 1, 1923, 
domiciled in Wells County, leaving an estate, the gross value of which was less than 
$4,500. At the time of his death Maixner was married, but had no children. The 
mother of the decedent had died some time prior to the Ist of June, 1923. At the 
time of his death there was a valid and subsisting policy of insurance upon his life, 
in the sum of $2,000, payable to the estate of the insured. 

The defendants are the duly appointed, qualified, and acting administrators of the 
estate of J. F. Maixner; the plaintiff is the father of the decedent. In September, 
1923, the insurance company paid the proceeds of the policy to the administrators. 
Thereafter the administrators paid the entire proceeds to the surviving widow. The 
plaintiff brings this action to recover one-half of the proceeds of the policy, claiming 
that he is entitled thereto by reason of the fact that he is the father of the insured 
and one of his heirs. Appellant contends that there are only two heirs, the widow and 
the plaintiff, and that he is entitled to one-half of the proceeds of the insurance 
volicy. 

The trial court held that the widow, as the sole distributee of the decedent's estate, 
was entitled to all the proceeds of the policy. 

There is no disputed question of fact. The only question is whether the father 
belongs in the class of “hears, or heirs at law,” of the son who died without issue, but 
left a widow surviving him. 

Section 8719, C. L. 1913, reads as follows: : 

“The avails of a life insurance policy or of a contract payable by any mutual aid 
or benevolent society, when made payable to the personal representatives of a deceased, 
his heirs or estate upon the death of a member of such society or of such insured 
shall not be subject to the debts of the decedent exc:pt by special contract, but shall 
be inventoried and distributed to the heirs or the heirs at law of such decedent.” | 

Construing the foregoing section, this court has held that the proceeds of an insur- 
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ance policy do not become a part of the decedent’s estate under the circumstances 
detailed in this record, and that the persons who take the same take by contract and 
not by descent. Finn v. Walsh, 19 N. D. 61, 121 N. W. 766; Marifjeren v. Farup 
(N. D.) 199 N. W. 181. In Farmers’ State Bank v. Smith, 36 N. D. 225, 162 N. W. 
302, this court held that the amount of the insurance policy should be distributed to 
their heirs of the decedent, and should not be “put * * * in the estate.” 


Section 5741, C. L. 1913: “Succession is the coming in of another to take the 
property of one who dies without disposing of it by will.” 

Section 5742, C. L. 1913: “The property, both real and personal, of one who 
dies without disposing of it by will, passes to the heirs of the intestate, subject to the 
control of the County Court and to the possession of any administrator appointed by 
that court for the purpose of administration.” 


Section 5743, C. L. 1913: “When any person having title to any estate, not other- 
wise limited by marriage contract, expressly dies without disposing of the estate by 
will, it is succeeded to and must be distributed, unless otherwise provided in this 
Code, and the probate Code, subject to the payment of his debts, in the following 
manner : 

“Jk kx 


“2. If the decedent leaves no issue, and the estate does not exceed in value the 
sum of fifteen thousand dollars, all the estate goes to the surviving husband or wife, 
and as to all property in excess of fifteen thousand dollars in value, one-half thereof 
goes to the surviving husband or wife and the other one-half goes to the decedent’s 
father or mother in equal shares, and if either is dead to the survivor. * * *” 
Amended by chapter 249, S. L. 1915. 

Section 5760, C. L. 1913: “If there is no one capable of succeeding under the 
preceding sections and the title fails from a defect of heirs the property of a decedent 
devolves and escheats to the state. * * *” 

Section 8662, C. L. 1913, of the probate Code, provides that the oon of the 
— must be proved before administration will be granted thereon by the County 

ourt. 

It is the contention of the appellant that the plaintiff is an heir of the decedent 
within subdivision 2 of Section 5743, supra; that is, that he is in the same class with 
the widow and is entitled to one-half of the insurance policy notwithstanding the fact 
that he is not entitled to a distributive share of the estate, the value thereof not exceed- 
ing $15,000. On the other hand, it is contended by the respondents that plaintiff is 
not an heir within the meaning of Section 8719, supra, because he is not entitled to 
share in the distribution of the estate, and that the two conditions must coexist in 
order to make him an heir, namely, that the decedent leave no issue and that the 
estate exceed in value $15,000. Stated otherwise, the contention of the respondents is 
that, altogether the proceeds of the insurance policy do not become a part of the 
estate, nevertheless the law of succession must be resorted to in order to determine to 
whom the avails thereof shall be paid. That is, in this state, it is contended that the 
persons to whom property, both real and personal, passes in cases of intestacy, are 
determined by Section 5743, supra, and that such persons are the “heirs,” within the 
meaning of Section 8719. 

It is doubtless true that the common-law distinction with respect to the succession 
of real and personal property in case of intestacy has been wiped out by the Code. 
The ~_ cannot derive much assistance from judicial definitions of the phrase 

“heirs” “heirs at law,” for the reason that its meaning has been largely and by 
ancesieny implication settled by statutory enactments in this jurisdiction. We have 
set out the pertinent provisions of the chapter on Succession. An examination of Sec- 
tions 5742 and 5760, supra, clearly discloses that the Legislature used the term “heirs” 
in a sense synonymous with those who succeed to the real and personal property of the 
intestate under Chapter 53. Section 5742 is a general enactment to the effect that all 
property, real and personal, “passes to the heirs of the intestate’; Section 5743 pre- 
scribes the order in which persons—heirs of the intestate—succeed to the property; 
and Section 5760 provides that if there be no heirs—persons entitled to succeed to the 
property of the decedent as provided in Section 5743—the property escheats to the 
state. Under the law of succession the appellant is not entitled to share in the dis- 
tribution of the estate of the decedent; he is not entitled to succeed to any part of 
his estate; that is to say, he is not an “heir” within the meaning of that term as used 





522 Insurance Law Journal, Vol. 63. [Oct., 1924 


in Section 5743 and the chapter on Succession in the Civil Code. See Hochstein v. 
Berghauser, 123 Cal. 681, 56 Pac. 547, 549. 

Courts have on almost innumerable occasions formulated definitions of the term 
“heir” or “heirs at law.”’ It will serve no useful purpose to review the authorities on 
this proposition. A reference to the language used in a few of them may be helpful. 

. In Gauch v. Ins. Co., 88 Ill. 251, 30 Am. Rep. 554, the Supreme Court of IIlinois 
said: 

“And hence it is the actual capacity of inheritance, at the time of the death of the 
owner of the property, and not the fact that a particular person might have inherited 
from him under a state of facts which did not exist, that determines who is heir.” 

The court further said in the same opinion: 

“The word ‘heir,’ when uncontrolled by the context, designates the person appointed 
by law to succeed to the real estate in question in case of intestacy.” (Italics are ours.) 

That was the rule at common law. The foregoing is quoted with approval in 
Anderson v. Groesbeck, 26 Colo. 3, 55 Pac. 1086, 1090. 

In the case at bar, the question what persons constitute the class “heirs” depends 
not only upon who the survivors are, but also upon the value of the estate. The plain- 
tiff, under our statutes, had no “actual capacity of inheritance” as far as the estate 
of the decedent was concerned, for the reason that the estate left did not exceed in 
value $15,000.00. We must look to the statutes of succession to determine what per- 
sons are entitled to the character of “heirs,” as well as the share each shall receive. 
Dukes v. Faulk, 37 S. C. 255, 16 S. E. 122, 34 Am. St. Rep. 745. 

In Johnson v. Knights of Honor, 53 Ark. 255, 260, 13 S. W. 794, 795 (8 L. R. A. 
732) the court says: 

“Suffice it to say, that the weight of authority holds, that the word ‘heirs,’ when 
used in any instrument to designate the persons to whom * * * property is thereby 
transferred, given or bequeathed, and the context does not explain it, means those 
who would, under the statute of distribution, be entitled to the personal estate of the 
persons of whom they are mentioned as heirs in the event of death and intestacy.” 
(Italics are ours.) 

In Thomas v. Covert, 126 Wis. 593, 105 N. W. 922, 3 L. R. A. (N. S.) 904, 5 
Ann. Cas. 456, the Wisconsin court, speaking by Justice Siebecker, says with reference 
to the meaning of the phrase “legal heirs” as used in the certificate of a benefit society : 

“The great weight of the decisions is clearly to the effect that, unless a contrary 
intent is indicated, the words, when used respecting a transfer of personal property, 
mean all persons designated as distributees by the statutes for the distribution of the 
property of intestates.” 

In Silvers et al. v. Michigan Mutual Benefit Association, 94 Mich. 39, 53 N. W. 
935, the court quotes the following with approval from Niblack on Mutual Benefit 
Societies : 

“Where a member of a mutual benefit society has designated his ‘legal heirs’ as his 
beneficiaries, the presumption would clearly be that he intended those to whom the law 
would give his property, he dying intestate; and hence it is the actual capacity of 
inheritance at the time of the death of the owner of the property * * * that determines 
who is an heir of a decedent.” 

In the cases cited the term “heirs” appeared either in wills or in contracts, and it 
may be suggested that a different rule of construction is to be applied when the word 
is found in a statute. True in some instances. If different here, then why and in 
what way different? Is it to be limited to those on whom the law casts real property, 
as at common law? That would exclude the widow, the very person for whose pro- 
tection life insurance is most frequently purchased. Nothing in the context or in the 
purpose sought to be accomplished would justify such a limited and technical interpre- 
tation. Is it to embrace only the blood relatives of the insured? See Tillman v. Davis, 
95 N. Y. 17, 47 Am. Rep. 1. If so, again it would exclude from the benefits of the 
policy the very person for whose protection the policy is usually purchased by the 
insured and whose interests thereunder the legislature desired to protect—the surviving 
widow. See Tillman v. Davis, supra. Then by what rule must we determine who are 
“heirs”? It is submitted that the rule most consistent with the theory and purpose 
of the law of life insurance and the statute of succession is the one here announced. 
The “heirs at law” or “heirs” of decedent Maixner are determined by, Section 5743, 
in the chapter on Succession in case of intestacy. The plaintiff is not one of them. 
See Niblack Mutual Benefit Soc. §§ 247, 248. See, also, Goodrich v. O’Connor, 52 
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Tex. 375, 378, and Lyons v. Yerex, 100 Mich. 214, 58 N. W. 1112, 1114, 43 Am. St. 
Rep. 452. Under our statute the widow, in the case at bar, is the sole “heir,” the 
sole distributee of the estate; both real and personal. 

The judgment of the trial court is affirmed. 

Bronson, C. J., and Nuessle, Christianson, and Birdzell, JJ., concur. 


CORNWELL v. SURETY FUND LIFE CO. et av. (No. 5170.) 
(Supreme Court of South Dakota. May 28, 1924.) 
199 Northwestern Reporter, 126. 

1. INSURANCE—FACTS HELD NOT TO SUSTAIN CLAIM OF CREDITOR 
THAT INSURER’S SETTLEMENT WITH WIDOW WAS BASED ON 
HER EXEMPTIONS. 

In an action by creditors of insured to recover on policy, in which insurer set 
up settlement with wife of insured, evidence held not to establish that in making 
the settlement insurer was merely paying wife amount of her exemptions. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

3. INSURANCE—COMPROMISE SETTLEMENT WITH WIDOW AS SOLE 
BENEFICIARY HELD TO RELIEVE INSURER FROM FURTHER LIA- 
BILITY TO DECEASED’S CREDITORS. 

Widow of insured, who was sole beneficiary under policy, held to have authority, 
in absence of fraud or collusion and in absence of notice of rights of others to 
share in proceeds of policy, to make compromise settlement with insurer, denying 
its liability, that would discharge it from further liability on policy for benefit of 
creditors of deceased’s estate. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Appeal from Circuit Court, Codington County; W. N. Skinner, Judge. 

Action by A. H. Cornwell, as administrator of the estate of Henry S. Rowe, 
deceased, against the Surety Fund Life Company and others. From an order over- 
ruling demurrer to answer, plaintiff appeals. Affirmed. 

Hanten & Hanten and A. R. Henrikson, all of Watertown, for appellant. 

Hall & Purdy, of Brookings, for respondents. 

Potitey, J. This action has been here before, and will be found reported in 
44 S. D. 391, 184 N. W. 211, to which reference is made for a statement of the facts 
involved on the former appeal. 

After the demurrer of the defendant had been overruled, it answered, and as a 
defense alleged that the insured had failed to pay the premium that fell due on the 
9th day of April, 1916, and that for that reason the policy had lapsed and ceased 
to be an obligation on the 9th day of May, 1916, and that said policy had been 
canceled prior to the death of the decedent. In its answer defendant denied the 
allegation in the complaint to the effect that at the time of taking out the policy 
by the decedent he was insolvent and unable to pay his debts or obligations from 
his own means when due, and that he secured and kept in force the said policy in 
the name of his wife, Alice K. Rowe, with intent to delay and defraud his creditors 
of their demands, and to avoid the rights and the then existing claims and debts 
due to his creditors. This denial removes from the case the ground on which the 
demurrer to the complaint was overruled. 

For a further defense defendant alleged that after defendant’s denial of liability 
on and refusal to pay the said policy, Alice K. Rowe, the beneficiary named in the 
policy, commenced an action against defendant for the recovery of the amount therein 
stated, less the sum of $1,580 that had been loaned to the insured on the policy during 
his lifetime. In that action defendant interposed an answer in which it set up the 
default in the payment of the said premium that fell due on the 9th day of April, 
1916, and alleged that after the filing of the said answer certain negotiations took 
place between the plaintiff and defendant to the end that a compromise was effected 
by the payment to said plaintiff by the defendant of the sum of $3,131.08, and that 
on the 17th day of July, 1917, the said Alice K. Rowe signed and delivered to said 
defendant a receipt which was in words and figures as follows, to wit: 

“Watertown, S. D., July ——, 1917. 

“Received of the Surety Fund Life Co., $5,000.00 in full for all claims under 
this policy, No. 261 * * * now terminated by death. This being a compromise settle- 
ment in full under such policy. 


[Signed] Atice K. Rowe.” 
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—and surrendered said policy to defendant as fully paid and settled; that a stipula- 
tion was entered into by the attorney for plaintiff and defendant to the effect that 
“said action is wholly settled, and may be and is hereby dismissed upon the merits” ; 
that thereafter, on the 20th day of July, 1917, the court made and entered an order 
“that said action be, and the same is hereby, dismissed upon the merits and with 
prejudice to the bringing of another action herein, and without cost to either party.” 

It was more than a year after the entry of the above order before plaintiff, 
as administrator of the estate of said insured, commenced this action, wherein he 
asks judgment against defendant Alice K. Rowe for the transfer of the proceeds of 
the said policy over and above the exemptions allowed her by law on the said policy, 
and against the defendant Surety Fund Life Company, for the sum of $5,000, with 
interest from the 25th day of September, 1918. To this answer the plaintiff demurred, 
on the ground that said answer does not state facts sufficient to constitute a defense 
to plaintiff’s cause of action. This demurrer was overruled by the trial court, and 
plaintiff appeals. 

It is the theory of appellant that in making the settlement with Alice K. Rowe 
respondent was merely paying the amount of her exemptions; that such settlement 
extended only to such exemptions, and that, by paying her the amount to which 
she was entitled as her exemption, respondent admitted its liability on the policy, 
and that appellant as administrator of the estate of the decedent, is entitled to recover 
$5,000, the balance of the face of the policy, for the benefit of the creditors of the 
estate. On the other hand, it is contended by respondent that there was a controversy 
between Mrs. Rowe and the respondent as to whether anything at all was due under 
the policy, and that she, as the sole beneficiary, had a right to make any settlement 
she could with respondent, and that her surrender of the policy and release of 
respondent relieved it from any further liability under the policy. 

{1] Appellant is wrong in his assumption that respondent paid Mrs. Rowe the 
amount to which she was entitled as her exemption under the law. If the policy 
was in force, she was entitled to $5,000 as against the creditors of the estate, but 
instead of that amount respondent paid her only the balance of $5,000 after deducting 
the $1,380 due on the policy loan, the $401.80 due on the last premium, and interest 
amounting to $87.12, leaving a balance paid to her of only $3,131.08. This does not 
tend to prove that in making the settlement the amount of Mrs. Rowe’s exemption 
was used as a basis. 

[2] Appellant is also wrong in his assumption that this court held on the former 
appeal that at the time of taking out the said policy the decedent was insolvent, 
and secured the said policy in the name of his wife, with intent to delay and defraud 
his creditors. We merely held that the demurrer to the complaint admitted the alle- 
gation of the insolvency and fraudulent intent on the part of the insured, but that 
allegation is denied in respondent’s answer, and there is no longer a presumption of 
insolvency and fraudulent intent. 

[3] The only question to be determined on this appeal is whether Mrs. Rowe 
had authority to make a settlement with the respondent that would discharge it 
from further liability on the policy. Upon the record before us now we have no 
hesitancy in holding that she had. By the demurrer of the appellant it is admitted 
that she was the sole beneficiary under the policy; that upon the death of the insured 
she promptly claimed the amount due under the terms of the policy; that respondent 
just as promptly refused to pay anything. at all, and denied that the policy was in 
force; that she thereupon commenced an action for the recovery of $10,000; that 
respondent by its answer claimed that the policy had lapsed prior to the death of 
the insured and refused to pay anything at all; that thereafter they compromised 
the matter by the payment of one-half (including the amount due from the insured) 
of the amount claimed; that this was done without any knowledge on the part of 
respondent, or of Mrs. Rowe, that anyone else claimed a right to any part of the 
proceeds of said policy, or, for that matter, that there were any creditors of the estate. 

To hold with appellant under these circumstances would be to hold that a life 
insurance company could not pay or compromise a death claim, except at its peril, 
until it had made inquiry and ascertained that there were no creditors of the decedent 
or anyone other than the beneficiary named in the policy entitled to share in the 
proceeds thereof. 

Counsel for respondent cites the following cases in support of their theory: 
Voss v. Life Insurance Co., 131 Mich. 597, 92 N. W. 102; Life Ins. Co. v. Trust Co., 
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89 S. W. 268, 28 Ky. Law Rep. 426; Griffins v. Life Ins. Co., 119 Ky. 856, 84 S. W. 
1164, 27 Ky. Law Rep. 313; Linder v. Fidelity & Casualty Co., 52 Minn. 304, 54 
N. W. 95; Renick v. Life Ins. Co., 106 S. W. 310, 32 Ky. Law Rep. 506. These 
cases, however, are all cases where the full amount of the policy was paid to the 
beneficiary. No case where the parties had compromised and settled by the pay- 
ment of a part of the amount named in the policy has been called to our attention, 
but we believe that the same principle should be applied in both cases, and, in the 
absence of any act amounting to fraud or collusion, and in the absence of notice 
that there are others who have a right to share in the proceeds of the policy, a 
compromise settlement made by the insurer and the beneficiary named in the policy 
should relieve the insurer from further liability on the policy. 
The order appealed from is affirmed. 


SOVEREIGN CAMP, W. O. W., v. AYERS. (No. 3031.) 
(Supreme Court of Texas. April 25, 1924. Motion for Rehearing Overruled 
June 12, 1924.) 
261 Southwestern Reporter, 1000. 
2. INSURANCE—WHAT NECESSARY FOR RECOVERY ON FRATERNAL 

BENEFIT CERTIFICATE NEVER DELIVERED STATED. 

To recover on fraternal benefit certificate which local camp clerk had failed 
to deliver because of insured’s health it was incumbent upon plaintiff to show that 
certificate had been made out and was ready for delivery, that insured had applied 
for it, and had done all he was required to do to obtain it. 

(For other cases, see Insurance, Dec. Dig. § 720.) 

Certified Question from Court of Civil Appeals of Second Supreme Judicial 
District. 

Suit by W. A. Ayres, as next friend, against the Sovereign Camp, Woodmen of 
the World. Judgment for plaintiff, defendant appealed, and question certified. Ques- 
tion answered. 

A. H. Burnett, of Omaha, Neb., and Lewis Rogers, of Houston, for appellant. 

J. W. Chancellor, of Bowie, for appellee. 

The members of the Supreme Court being disqualified to sit herein, a special 
court, consisting of Special Chief Justice I. W. Stephens, of Fort Worth; Special 
Associate Justice H. C. Geddie, of Kerrville, and Special Associate Justice S. W. 
Blount, of Nacogdoches, sat for the consideration of this case, wherein the following 
opinion was handed down: 

The Court of Civil Appeals has certified to this court for determination a ques- 
tion of the sufficiency of the evidence to sustain the trial court’s finding as to the 
state of H. W. Ayers’ health on the 8th and 9th days of October, 1915. 

Before stating the precise question certified, we quote from the certificate of the 
Court of Civil Appeals the following statement : 

“The suit was instituted in the district court of Montague County by W. A. 
Ayers, as next friend for Bertie; Emma May, S. Ray, Grady, Iva Belle, and Cecil 
Ayres, minor children of H. W. Ayres and wife, Dora M. Ayres, both deceased. The 
suit is based upon a policy or certificate of insurance issued by the appellant, a fra- 
ternal beneficiary association organized under the laws of Nebraska and doing busi- 
ness by and through a local lodge system under a permit to do business in this state. 
The beneficiary certificate was issued on the 6th day of October, A. D. 1915, and 
duly signed by W. A. Frazier, the Sovereign Commander, and J. T. Yates, the 
Sovereign Clerk, attested by the corporate seal of the order named. It was thereby 
provided, among other things, that in the event of the death of ‘Sovereign H. W. 
Ayres, a member of Salona Camp No. 1324, located at Salona, State of Texas,’ dur- 
ing the first year of his membership, the minors above named would be entitled to 
participate in the beneficiary fund of the order to the amount of $500 payable at the 
time of the death of said H. W. Ayres, together with a further sum of $100 for the 
erection of a monument to the memory of the said H. W. Ayres. 

“The certificate further recites, so far as necessary to notice, that ‘this cer- 
tificate is issued and accepted subject to all the conditions on the back hereof, the 
articles of incorporation, the constitution and laws of the Sovereign Camp of the 
Woodmen of the World * * * the application for membership, and the medical 
examination of the member herein named, as approved by the Sovereign Physician 
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of this society, and this certificate shall constitute an agreement between the society 
and the member.’ 

“Among the conditions referred to and made part of the certificate, we quote 
the following: ‘If the entrance fees, dues, and Sovereign Camp fund assessments 
are not paid by the person named in the certificate to the clerk of the camp, as 
required by the constitution and laws of this society, which are now in force, or 
which may hereafter be adopted, this certificate shall be null and void. There shall 
be no liability of the Sovereign Camp of the Woodmen of the World under this 
certificate until the member named herein shall have paid all entrance fees, one 
advance assessment or installment of assessment of Sovereign Camp fund, and 
camp fund dues for the month, signed his beneficiary certificate and the acceptance 
slip attached thereto, paid the physician’s fee for examination, been obligated and 
introduced by the camp clerk or authorized deputy, in due form, and had manually 
delivered into his hands in person this beneficiary certificate while in good health. 
The foregoing provisions are hereby made a part of the consideration for, and are 
conditions precedent to, the payment of benefits under this certificate.’ 

“H. W. Ayres’ application for this certificate was made and duly accepted by 
the local camp at Salona on September 10, 1915; medical examination was had on 
September 11, 1915; the application and report of the medical examiner was received 
at the home office of the appellant order in Omaha, Neb., on September 15, 1915, 
and was referred to the Sovereign Physician’s office, who found H. W. Ayres over- 
weight, and forwarded to H. W. Ayres an agreement, called a substandard rating, 
for the payment of an additional sum upon assessments. This substandard agree- 
ment was signed by H. W. Ayres on September 24, 1915, and returned to the office 
of the Sovereign Physician, and by him approved on October 6, 1915, whereupon 
the certificate sued on herein was issued by the Sovereign Clerk on the same day and 
duly mailed to the clerk of the local camp at Salona for delivery, where it was 
received on the 8th day of October, 1915. 

“At the time the substandard agreement was signed by the: applicant, H. W. 
Ayres, he was introduced by the local camp in the manner and form prescribed for 
the introduction and duly obligated as a member of the order. At the same time 
H. W. Ayres left with the local camp the sums of money necessary to cover all 
advance payments required under the by-laws cf the order. 

“Appellant defended the suit upon the ground that H. W. Ayres had not com- 
plied with the conditions precedent as contained in the contract sued upon. 

“The case was tried by the court without a jury, and the court rendered judg- 
ment in favor of the plaintiff for the sum of $500 on the certificate, and the further 
sum of $100 for the monument, providing that the defendant should have the right 
to discharge this part of the judgment by erecting a monument in accordance with 
its laws and the terms of the contract referring thereto. 

“It is undisputed in the evidence that Mr. A. J. Dudley, the clerk of the 
Salona Camp to whom the certificate was sent, never in fact delivered the certificate 
to H. W. Ayres, nor was the certificate signed by the Consul Commander of the 
camp, nor did H. W. Ayres ever sign the certificate or the acceptance slip thereto. 
The evidence, however, without doubt authorizes the conclusion that all these things 
would have been done except for the fact that Mr. Dudley, upon receipt of the 
certificate, and upon visiting H. W. Ayres for the purpose of delivering the cer- 
tificate, then concluded that Mr. Ayres was not in good health and that, hence, by 
the terms of the certificate he was not authorized to deliver it,” etc. 

Following this statement in the certificate is the question certified: 

“And the question of law presented to us and certified to your honors for deter- 
mination is whether the evidence submitted upon the trial was sufficient to sustain 
the court’s finding to the effect that H. W. Ayres was in fact in good health within 
the meaning of the contract of insurance on the 8th and 9th days of October, 
when the clerk could, and hence should, have delivered the certificate.” 

This is followed by an extended quotation from the testimony of the witnesses 
covering 10 pages of the certificate. 

The certificate concludes with the following restatement of the question certified : 

“The foregoing testimony is all that seems relevant, and we accordingly, as 
stated, deem it advisable to certify to your honors for determination the question 
of whether, under the facts stated and evidence quoted, the judgment of the trial 
court to the effect that H. W. Ayres was in good health, within the meaning of his 
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beneficiary certificate, at the time it could have been delivered to him by A. J. Dudley, 
the camp clerk, and, if so, whether, under the circumstances and the evidence stated, 
the judgment of the trial court should be affirmed.” 

OPINION 

The testimony set out in the certificate on which the district judge is presumed 
to have made a finding that H. W. Ayres was in good health at the dates mentioned, 
in our opinion, raised a question of fact within the jurisdiction of the district court, 
and the evidence was such as to make his finding conclusive in the appellant court, 
unless in its opinion his finding was so contrary to the manifest weight and great 
preponderance of the evidence as to warrant the Court of Civil Appeals in declaring 
it to be wrong. To say the least, this evidence raised a mixed question of law 
and fact. It involved the construction of the insurance contract to the extent of 
determining the meaning of the terms good health as used in said contract, and it 
involved the sufficiency of the evidence to warrant the finding that Ayres was in 
good health within the meaning of said terms. 

[1] If the certificate had presented to this court the construction of the contract, 
it would have presented a question within the jurisdiction of this court, and the 
case of W. O. W. v. Locklin, 28 Tex. Civ. App. 486, 67 S. W. 331, would probably 
have been decisive of the question, but this court -is without jurisdiction to answer 
the question as certified, since its jurisdiction is limited to questions of law only. 

But in restating the question certified the Court of Civil Appeals seem to have 
extended the scope of the certificate and to have propounded the inquiry whether, 
assuming that H. W. Ayres was in good health within the meaning of the beneficiary 
certificate at the time it could have been delivered to him by the camp clerk, “under 
the circumStances and evidence stated, the judgment of the district court should 
be affirmed.” 

The certificate as thus enlarged is perhaps subject to the objection that it 
certifies the whole case to the Supreme Court for decision; but we have concluded 
that, as the decision of the case is made to turn upon a single question, though 
formulated in very general terms, we should answer it. 

In our first consultation we were inclined to the opinion that the judgment of 
the district court should be affirmed, on the authority of Pledger v. Sovereign Camp, 
Woodmen of the World, 17 Tex. Civ. App. 18, 42 S. W. 653, but we have finally 
concluded that the case we have to decide is distinguishable from that case, which 
was one in which the certificate had been signed by the consul commander of the 
local camp, and had been issued in full compliance with the constitution and laws 
of the order, and was ready for delivery to pledger upon payment of the advance 
assessment and dues of the local camp, and the clerk of the local camp had notified 
him that the certificate was ready for delivery, and thereafter upon tender of the 
advance assessment and dues the certificate was demanded, but the clerk of the local 
camp refused to make the delivery, on account of the alleged changed condition of 
the health of pledger. . The construction placed by the Court of Civil Appeals in 
that case on the constitution and by-laws of the order was to the effect that the 
actual delivery of the certificate was not made a condition precedent, although the 
language there quoted from Section 69 states that the six requirements there enu- 
merated, including the delivery of the certificate, “are conditions precedent to the 
payment of benefits in case of death.” 

Since that decision was rendered, it seems that the language of the constitution 
and by-laws of the order has been changed, and also the statute of Texas in refer- 
ence to fraternal insurance. See Gammel’s Laws of Texas, Vol. 16, pp. 220 to 237, 
C. 113, §§ 8 and 20; Vernon’s Sayles’ Statutes, Arts. 4834 and 4847. 

By Section 20 of said act (Article 4847 of Vernon’s Sayles’ Statutes), fra- 
ternal benefit societies were authorized, by the adoption of constitution and laws, 
to provide that no subordinate body, nor any of its subordinate officers or members, 
should have the power or authority to waive any of the provisions of the laws 
and constitution of the society, ‘and the same shall be binding on the society and 
each and every member thereof and on all beneficiaries of members.” 

It appears from the facts set forth in the certificate of the Court of Civil 
Appeals that it was one of the requirements of the constitution and laws of the 
order that the beneficiary certificate should be signed by the consul commander of 
the camp, and that this had never been done; that it should be “manually delivered” 
into the hands of the member entitled to receive it, which was never done; that 
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he should himself sign the certificate, and also the acceptance slip attached thereto, 
which was never done; and that these requirements were expressly made conditions 
precedent to the payment of benefits under the certificate. 

[2] There is nothing in said statement to show that Ayres had even any knowl- 
edge that the certificate had been issued, much less that he had made any demand 
on the clerk of the local camp for its delivery to him, and offered to sign the 
certificate and slip. He was a member of the society, and must be held to have 
known that these requirements had never been complied with. It was not enough 
for him to show that they would have been complied with if the clerk of the local 
camp had not concluded that he was no longer eligible, by reason of the changed 
condition of his health. It was incumbent upon those seeking to avail themselves 
of the benefits under the certificate to go further, and at least show that the cer- 
tificate had been made out and was ready for delivery, and that the member who 
had applied for it had done all that he was required to do in order to obtain it. 
Thus the laws of the society of which Ayres became a member are written, and 
it is not the province of the courts to change them. 

We therefore answer that, in our opinion, on the facts stated in the certificate 
of the Court of Civil Appeals, the judgment of the district court was erroneous, 
even though it be assumed that Ayres was in good health when the certificate was 
received by the clerk of the local camp, and for a sufficient length of time thereafter 
for it to have been delivered to him. 

I. W. Stephens, Chief Justice; H. C. Geddie, Associate Justice. 

Associate Justice S. W. Blount not present. 


WILLIAMS v. METROPOLITAN LIFE INS. CO. 
(Supreme Court of Appeals of Virginia. June 12, 1924.) 
123 Southeastern Reporter, 509. 

1. INSURANCE—INSURER CANNOT COMPLAIN OF DECEDENT’S FAIL- 
URE TO ANSWER QUESTIONS NOT ASKED. 

Insurance company cannot complain of insured’s failure to answer questions 
which its examiner did not ask her, and it was no defense that insured died of cancer, 
where examiner did not ask concerning it. 

(For other cases, see Insurance, Dec. Dig. § 389[7].) 

2. INSURANCE—POLICY INTERPRETED IN FAVOR OF INSURED. 
Where policy is susceptible of two constructions, it is to be interpreted in sense 

which is most favorable to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE—WHETHER EXAMINER ASKED CONCERNING CANCER 
HELD FOR JURY. 

Whether examiner for insurance company asked insured as to whether she had 
cancer held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

5. INSURANCE—WHERE INSURER NOT ASKED CONCERNING CANCER 
FAILURE TO SPEAK OF IT HELD NOT “FALSE REPRESENTATION 
MATERIAL TO RISK.” 

Where applicant for life insurance was not asked if she ever had cancer, and did 
not state that she never had cancer, there was no “false representation material to risk,” 
under Code 1919, § 4220. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

6. INSURANCE—COURTS DO NOT LOOK FOR GROUNDS OF FOR- 
FEITURE. 

In construing policies of insurance, courts do not look for grounds of forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Error from Hustings Court, Part 2, of Richmond. 

Action by Thomas A. Williams, administrator of the estate of Margaret R. 
Kenney, deceased, against the Metropolitan Life Insurance Company. Judgment for 
defendant, and plaintiff brings error. Reversed and rendered. 

Bethel & Williams, of Richmond, for plaintiff in error. 

Wellford & Taylor, of Richmond, for defendant in error. 

West, J. This action was instituted by Thos. A. Williams, administrator, to 
collect from the Metropolitan Life Insurance Company three life insurance policies 
covering the life of Margaret R. Kenney, deceased. 
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On the first trial, the jury failed to agree. On the second, a verdict was returned 
for the plaintiff for $1,004, subject to the ruling of the court upon the defendant’s 
demurrer to the evidence. To a judgment on the demurrer in favor of the defendant, 
this writ of error was awarded. 

On the 21st day of June, 1920, Margaret R. Kenney filed applications with the 
agent of the Metropolitan Life Insurance Company for two policies of industrial in- 
surance, the premium one one of which was 60 cents, and on the other 40 cents per 
week. The 60 cents per week policy was duly issued by the company and accepted 
by her. The company declined to issue the 40 cents per week policy, but issued and 
offered to her a 25 cents per week policy and a 15 cents per week policy, both of which 
we She paid the premiums on these policies until her death, January 20, 
Qy, 

The amount of insurance under the 60-cent policy, No. 61,860,245, was $468; 
—— the 25-cent policy, No. 61,890,318, was $335; and under the 15-cent policy was 
$210. 

Upon presentation of proper proofs of death the company denied liability on the 
grounds that the insured had cancer prior to making application for the insurance, and 
stated therein that she had never had cancer, and that she died of cancer. 


The record discloses, without contradiction, that plaintiff’s intestate made one 
application for a 40 cent per week policy, which the company refused to issue. It 
appears from this application, marked “Exhibit No. 2,” that there was a change made 
therein by the defendant in the premium from a 40 cents per week premium to a 25 
cents per week premium. It also appears from Exhibit 3 that the application for the 
15 cents per week policy was not signed by the plaintiff’s intestate, and that no exam- 
ination was noted thereon by the medical examiner. There is no evidence that plain- 
tiff’s intestate ever knew of the existence of this application. 


Besides, the change made by the company in the application marked “Exhibit 
No. 2,” from a 40 cents per week premium was a material alteration of the insured’s 
application. 

Construing the policies strictly against the company, it may well be contended that 
the defense of the company is invalid, on the ground that these two policies were 
issued without applications. 


Upon the application for policy No. 61,860,245, statement 2 in Section C reads as 
follows: 

“T have never had any of the following complaints, or diseases: Apoplexy, 
asthma, bronchitis, cancer, or other tumor, consumption, disease of brain, disease of 
heart, disease of kidneys, disease of liver, disease of lungs, disease of urinary organs, 
dropsy, fistula, fits or convulsions, general debility, habitual coughs, hemorrhage, in- 
sanity, jaundice, paralysis, pleurisy, pneumonia, rheumatism, scrofula, spinal disease, 
spitting or raising blood, ulcer or open sores, varicose veins, except * * *” 

Mrs. Helen Martin, daughter of the deceased, called as a witness for the plaintiff, 
testified that she was present when Dr. J. R. Williams, the company’s medical examiner, 
was examining her mother, and heard every word that passed between them, and that 
the doctor did not ask her mother a question as to cancer, and that no mention was 
made of cancer by either party. Mrs. Martin further testified that her mother told 
the doctor she had been to the hospital in October, 1919, under the care of Dr. H. B. 
Sanford and Dr. Charles R. Robbins, and that she had had “flu” in January and had 
been under the care of Dr. Rollins at that time, and also under his care in the hos- 
pital in May, 1920. This was certainly sufficient to put the company on inquiry as to 
the applicant’s illnesses and “diseases. 

In Section D of the application, at 11, the company’s examiner, in answer to the 
question, “Is there any evidence or history of disease of the liver, stomach, intestines, 
or genito-urinary tract?” wrote the words,“ Uterus suspended 1918.” He also, in 
answer to 4 in Section C, wrote the words “Uterus suspended.” Yet with this informa- 
ation before him he did not mention this fact as an exception in 2, Section C, supra. 


[1] It seems quite apparent that plaintiff's intestate informed the company’s 
examiner in reasonable detail of her previous sicknesses. and disabilities, and that he 
did not ask her any specific questions about, or bring her attention to, cancer. The 
company cannot complain of the decedent’s failure to answer questions which its 
examiner did not ask her. The statements of the decedent, in Sections C and D of 
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the application, being written by the examining physician of the company, should, 
where there is room for doubt, be construed most strongly against the company. 

Upon the question of imperfect answers or a failure to answer questions in an 
application for insurance, Vance on Insurance, at page 258, states the law thus: 

“Where upon the face of the application a question appears to be not answered at 
all, or to be imperfectly answered, and the insurers issue a policy without furthe: 
inquiry, they waive the want or imperfection in the answer, and render the omissio 
to answer more fully immaterial.” 

In Hall v. Insurance Co., 6 Gray (Mass.) 191, the court held that the company 
by consenting to issue the policy upon the application as it was, waived all claim t 
further answers, and that the company was liable under the policy contract. 

In Lorillard Fire Ins. Co. v. McCulloch, 21 Ohio St. 179, 8 Am. Rep. 52, wher: 
the company sought to avoid the policy for an alleged breach of warranty, consisting 
of the fact that the answers given to the questions contained in the written applica 
tion were not full answers, and also in the fact that they were false, the court said 

“It seems to us sufficient to say that the receipt of the application and the issu 
ance of the policy thereupon was a waiver of the questions in so far as they remained 
unanswered, and that the policy cannot therefore be avoided by the company on th« 
ground that the answers are not full. The objection should have been made at thi 
time of the receipt of the premium and the issuance of the policy, or not at all. Had 
further answers beei® insisted upon at that time, the applicant would doubtless hav 
given them. To receive the premium and issue the policy upon the answers as given, 
and afterwards avoid the policy on the ground that the answers were not full, would 
be to practice a virtual fraud upon the insured.” 

In Carson v. Insurance Co., 43 N. J. Law, 306, 39 Am. Rep. 584, the court held 
that a policy issued upon a written application for insurance in which any of the 
questions are left unanswered is a waiver of the right to the information called for by 
the inquiries unanswered, and that, if insurer issues a policy upon an incomplet 
application for insurance, he cannot afterwards avaid the policy on the ground that 
the answers were not full, citing Wood on Insurance, §$ 151, 496; May on Insurance, 
166; Liberty Hall Association v. Insurance Co., 7 Gray (Mass.) 261; Hall v. Insur- 
ance Co., 6 Gray (Mass.) 185; Dohn y. Farmers Ins. Co., 5 Lans. (N. Y.) 275. 

[2] Where the language of a policy of insurance is susceptible of two construc- 
tions, it is to be interpreted in the sense which is most favorable to the insured 
Thompson v. Ins. Co., 136 U. S. 287, 10 Sup. Ct. 1019, 34 L. Ed. 408; Va. F. & M. Ins 
Co. v. Vaughan, 88 Va. &36, 14 S. E. 754. 

[3, 4] Under the familiar rule which obtains when a demurrer to the evidence is 
relied on, the defendant admits as true all of the plaintiff’s evidence and all just infer 
ences to be drawn therefrom, and waives all of his evidence in conflict therewith 
Viewing the instant case in the light of this rule and the law as applied to the evi 
dence, we are of the opinion that the company has waived its right to complain of the 
unanswered and imperfectly answered questions, contained in decedent’s application 
and cannot now avoid its policy contract. Certain it is that the jury would have been 
warranted in so finding. And since the jury might have found for the demurree, the 
court erred in not so finding. Bank v. Taylor, 104 Va. 164, 51 S. E. 159. 

The defendant in error, as demurrant to the evidence, admits that the insure: 
did not ask the plaintiff's intestate whether she ever had cancer, and that she did not 
state that she had never had cancer, but contends that she, in good faith, should have 
told the medical examiner what she knew about cancer, whcther the information 
was called for by any of the questions asked her or not. For this position he relies 
on Tally v. Metropolitan Life Ins. Co., 111 Va. 778, 69 S. E. 936. That case is dis 
tinguishable from the case at bar. In the Talley Case the applicant for life insurance 
answered “Yes” to the question, “Any disease of chest or lungs?” Subsequently he 
was asked the comprehensive question: 

“Give full particulars of every illness you have had since childhood, and nam 
every physician who has ever attended you or prescribed for you.” 

In answer to this question the applicant stated that in November, 1906, he had 
a mild attack of urethritis, without complications, which lasted seven days, when 
he was attended by Dr. Bosher; that in December, 1905, he had a mild attack ot 
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bronchitis, without complications, lasting three days, in which he was attended by no 
physician. The uncontroverted evidence in that case showed that before making 
pplication for the insurance, in June, 1907, insured consulted Dr. Tompkins; that 
Dr. Tompkins and Dr. Hopkins examined his sputum and found therein large quan- 
tities of tuberculosis germs, and communicated the facts to the applicant. 

In disposing of the case, under these facts, the court held that the answer “Yes” 
vas sufficient to put the physician on inquiry, that inquiry was subsequently prosecuted 

the comprehensive question, supra, and that this question comprehended within its 

‘ope of inquiry the former question, and called for paticulars touching the categorical 

uswer thereto. The court adds that, if the last question had been truthfully answered, 

the insurer would have-been possessed of the very material facts, which were fully 

known to and suppressed by the applicant, and would have resulted in his rejection as 
1 insurable risk. 

In the instant case it is admitted that the applicant was not asked if she ever had 
cancer, and she was not asked a comprehensive question which included in its scope of 
inquiry the question touching cancer. The subsequent questions 9 and 10 referred to 
serious illness, and other complaints, “except those mentioned [above] herein.” 

Code of Virginia, § 4220, provides: 

“All statements, declarations and descriptions in any application for a policy of 
nsurance shall be deemed representations and not warranties, and no statement in such 
application or in any affidavit made before-or after loss under the policy, shall bar a 
recovery upon a policy of insurance, or be construed as a warranty, anything in the 
policy to the contrary notwithstanding, unless it be clearly proved that such answer or 
statement was material to the risk when assumed and was untrue.” 

[5] The demurrant having waived all its evidence in conflict with that of the 
demurree, and it being admitted that the applicant for insurance was not asked 
whether she ever had cancer, and did not state that she never had cancer, there are no 
representations, or statements, of the plaintiff’s intestate in the evidence which it can 
can be said were material to the risk when assumed and were untrue. 

All we have said in our consideration of the plaintiff’s right to recover upon the 
60 cents per weck policy applies with equal force to his right to recover upon the other 
{wo policies. 

[6] In construing policies of insurance, courts do not look for grounds of 
forfeiture, and will construe the language of the policies liberally in favor of the 
insured. 

The court erred in sustaining defendant’s demurrer to the evidence. The judg- 
ment will be reversed, and judgment entered here upon the verdict of the jury. 
Reversed. 


HOMPSON v. BROTHERHOOD OF AMERICAN YEOMEN. (No. 18500.) 
(Supreme Court of Washington. June 5, 1924.) 
226 Pacific Reporter, 498. 

INSURANCE—FAILURE TO MAKE WRITTEN REQUEST FOR PAY- 
MENT OF DUES BY LOCAL ASSOCIATION HELD NOT TO DEFEAT 
MEMBER’S RIGHTS. 

Failure of member unable to pay own dues to make written request for payment 
same by local lodge, as required by by-law of association, held not to defeat 

r rights, where the making of an oral request was admitted and payments made 
two months. 

(For other cases, see Insurance, Dec. Dig. § 754.) 

[INSURANCE—CONTRACTS CONSTRUED MOST STRONGLY AGAINST 
ASSURER. 

Insurance contracts are construed most strongly in favor of assured and against 
irer. 
(For other cases, see Insurance, Dec. Dig. § 146[3],) 

INSURANCE—BY-LAWS BINDING UPON LOCAL OR SUBORDINATE 
LODGES. 

By-laws of benefit association are binding upon local or subordinate lodges 
reot, 


(For other cases, see Insurance, Dec. Dig. § 693.) 
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4. INSURANCE—BY-LAW REQUIRING PAYMENT OF SICK MEMBER’S 

DUES BY LOCAL LODGE HELD MANDATORY. 

By-law of fraternal association providing no local lodge “shall allow a worthy 
member’s certificate to lapse on account of inability through serious sickness or 
injury to meet his obligations,’ and that “not more than six months’ assessments 
shall be paid for such member * * * without the affirmative vote of the homestead 
(lodge),” held mandatory and to impose the duty on the local lodge under proper 
circumstances to make payments for sick members. 

(For other cases, see Insurance, Dec. Dig. § 754.) 


5. INSURANCE—LOCAL LODGES AGENTS OF PARENT SOCIETY. 


A subordinate or local lodge is the representative or agent of the parent society. 
(For other cases, see Insurance, Dec. Dig. § 697.) 


6. INSURANCE—FAILURE OF LOCAL LODGE TO REMIT DUES COL- 
LECTED DOES NOT DEFEAT MEMBER’S RIGHTS. 


Failure of a fraternal society to receive member’s dues, due to failure of the 
local lodge to remit same after collection, does not defeat the rights of the member 
or annul his certificate. 

(For other cases, see Insurance, Dec. Dig. § 754.) 


7. INSURANCE—CERTIFICATE OF MEMBER HELD NOT TO LAPSE 
BECAUSE OF FAILURE OF LOCAL LODGE TO PAY PREMIUM UPON 
REQUEST. 


Fraternal society held chargeable with failure of a local lodge to pay dues of a 
sick member when requested to do so, so that failure of local lodge to do so did 
not result in a lapse of such member’s certificate. 

(For other cases, see Insurance, Dec. Dig. § 754.) 


8. INSURANCE—BY-LAWS DECLARING PROHIBITED OCCUPATION, 
ETC., HELD APPLICABLE ONLY TO PERSONS BECOMING MEM- 
BERS, AND NOT TO. THOSE ALREADY MEMBERS. 


By-laws of fraternal association declaring no person “shall become a beneficial 
member” if engaged in certain prohibited occupations or with certain habits and 
physical conditions, including, among others, pregnancy as respects women applicants, 
held applicable only to persons becoming members, and not those already members. 

(For other cases, see Insurance, Dec. Dig. § 748.) 

Department 2. 

Appeal from Superior Court, Skagit County; Joiner, Judge. 

Action by Clyde Thompson against the Brotherhood of American Yeomen. 
Judgment for defendant, and plaintiff appeals. Reversed and remanded, with 
directions. 

I. E. Chrauger and R. V. Welts, both of Mt. Vernon, for appellant. 

Wilbra Coleman, of Mt. Vernon, for respondent. 

Brinces, J. The Brotherhood of American Yeomen, defendant herein, has its 
principal place of business at Des Moines, Iowa. It is a fraternal association. It 
has branch lodges throughout the United States and, among the rest, one located 
at Mt. Vernon, in this state. 

During January, 1920, Mrs. Tina Thompson became a member of the Mt. Vernon 
lodge, and the defendant issued to her a “benefit certificate” calling for $2,500 upon 
her death, and her husband, the plaintiff, was designated as the beneficiary. The 
by-laws of the association then or thereafter in force were made a part of the 
certificate. Mrs. Thompson became pregnant in June, 1921, and was quite sick 
during most of the period of her pregnancy. On account of sickness she did not 
pay her regular dues for the months of August and September, 1921, but upon verbal 
request the local lodge advanced the money for her for those two months. On 
account of sickness she did not pay her dues for the months of October, November, 
and December, 1921, and January of 1922. Before any default she, however, ver- 
bally requested the local lodge to pay her dues for those months also; but this 
it failed and refused to do, apparently because it had no money for that purpose. 
The dues for each month were payable on the last day of that month and were 
delinquent thereafter. It is claimed by the defendant that early in November, 1921, 
Mrs. Thompson was suspended because of failure to pay the October dues, and 
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later she was notified in writing by the head lodge of such suspension. About the 
last of February, 1922, she became very ill and a physician was called. Early 
in March, 1922, a child was born, and Mrs. Thompson died a few days afterwards— 
on March 4. On February 28, being about the time the child was expected, and 
some four or five days before Mrs. Thompson died, the plaintiff paid to the cor- 
respondent, who was the proper receiving officer of the local lodge, the delinquent 
dues, including those for February. This money was promptly sent in to the head 
lodge, which returned it to the proper officer of the local lodge, who in turn 
tendered it back to the plaintiff, who refused it. The plaintiff made due proofs 
of his wife’s death and demanded of the defendant the amount of the beneficiary 
certificate, which demand was refused, and this suit followed. The trial court 
denied the plaintiff any relief and entered judgment dismissing the action, from 
which this appeal is taken. 

Inasmuch as some of the by-laws of the respondent are pertinent to the case, it 
will be necessary to refer to them. Section 113 provides that— 

“No person shall become a beneficial member * * * whose occupation, habits 
or physical condition shall, in the opinion of the president, medical director or board 
of directors be deemed a prohibited risk. The following have been declared to be 
prohibited occupations. * * *” 


Here follows the names of fifty-odd prohibited occupations, habits, and con- 
ditions, the forty-first being “pregnant woman except upon filing waiver as to the 
same.” Section 167 provides that— 


Any member “who shall fail to pay the regular monthly payments * * * on 
or before the last day of each month, or who is engaged in any of the prohibited 
occupations mentioned in Section 133 of these by-laws, * * * shall be automatically 
suspended without any action on the part of any homestead or officer or officers and 
the certificate held by such member shall immediately become null and void and 
all payments made thereon shall be forfeited, payments to the local correspondent 
notwithstanding.” 

Section 166 provides that— 


“No homestead (meaning thereby a logal lodge) shall allow a worthy member’s 
certificate to lapse on account of inability through serious sickness or injury, to 
meet his obligation, provided the homestead, through the foreman or correspondent, 
be notified in writing before the payments are past due of such member’s inability 
to pay, * * * and provided that not more than six months’ assessments shall be 


paid for such member by the correspondent without the affirmative vote of the 
homestead.” 


The appellant in his brief says that the only contention he makes is that Mrs. 
Thompson was not in default in the payment of her dues and was not legally sus- 
pended, and that at the time of her death her certificate was in good standing. He 
relies on the by-law last quoted, being Section 166. 


On the other hand, the respondent’s position is: First, that no legal duty 
rested on the local lodge to pay Mrs. Thompson’s dues; second, if it had such duty, 
it was not breached here because the request by Mrs. Thompson that the local 
lodge meet her assessments was not given in writing, as provided by Section 166; 
third, because the request was not made before the payments were past due; fourth, 
if the local lodge breached its duty in this regard, the consequences of the breach 
cannot be visited on the respondent. 


We are unable to tell from the record upon what ground or for what reason 
the trial court entered judgment dismissing the action. We are satisfied that the 
testimony shows that Mrs. Thompson was unable, because of serious sickness, to 
make her payments for the months of August, September, October, and November, 
1921, and January, 1922, and that in that regard she comes within the terms of 
Section 166. While she may not have been bedridden during all of that time, she 
was, as a matter of fact, sick a great deal of the time during the whole period 
of her pregnancy. The only finding made by the trial court on this question was 
that at the time the request was made for the local lodge to pay the August and 
September assessments, Mrs. Thompson “was seriously ill and unable to perform 
her household duties by reason of such pregnancy.” The lodge made investigation 
regarding her sickness and must have concluded that she was seriously sick dur- 
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ing August and September, because it paid her assessments for those months, and 
indeed the reasons given for not paying for the other months is that there .was no 
money for that purpose. 

We are also of the opinion that the testimony shows very clearly that the 
request that the local lodge pay the dues for August and September was made 
before those dues became delinquent, and that before the October assessment be- 
came delinquent a like demand was made of the local lodge to pay that assessment 
and such others as might accrue while Mrs. Thompson was sick and unable to pay. 


[1] Nor do we agree with respondent’s contention that appellant cannot bring 
himself within the provisions of Section 166 because the request that the lodge pay 
the assessments was verbal rather than in writing, as Section 166 provides. The 
purpose was to give the local lodge notice of the member’s inability to pay, and it 
ought to make no difference whether that information was conveyed by word of 
mouth or by writing, where it is admitted that the request was made. It is con- 
ceded that the correspondent of the local lodge made investigation and learned that 
Mrs. Thompson was sick, and as a result thereof paid, for the lodge, the assess- 
ments due for the months of August and September. The subordinate lodge treated 
the oral request as sufficient and acted on it. Under these circumstances, it will 
not do to say that the appellant has no rights simply because the request was made 
orally rather than in writing. 

A more serious question is whether Section 166 of the by-laws is compulsory 
or discretionary as it affects a local lodge, and, if compulsory, whether the head 
society is bound to pay its certificate notwithstanding it has not received certain 
payments of dues or premiums. 

No cases touching these questions have been cited in the briefs, nor have we 
found any. There are two or three cases which treat of somewhat analogous sub- 
jects. In Federal Life Ins. Co. v. Lewis, 76 Okl. 142, 183 Pac. 975, 5 A. L. R. 1637, 
the policy of insurance provided in substance that after one year from its issuance, 
and before any default, if the insured furnished proof of total disability, then 
the insurance company would thereafter pay the premiums for him. A somewhat 
similar case is Wick v. Union Life Ins. Co., 104 Wash. 129, 175 Pac. 953. But 
these cases are not very helpful here. 

[2-4] Contracts of this character, which are indefinite as to their meaning, or 
subject to two constructions, will ordinarily be construed most strongly in favor 
of the assured and against the assurer. Remington v. Fidelity & Deposit Co., 27 
Wash. 429, 67 Pac. 989; Algoe v. Pacific Mutual Life Ins. Co., 91 Wash. 324, 
157 Pac. 993, L. R. A. 1917a, 1237; Mountain Timber Co. v. Lumber Ins. Co., 
99 Wash. 243, 169 Pac. 591. The language of Section 166 is that no local lodge 
“shall allow a worthy member's certificate to lapse on account of inability through 
serious sickness or injury, to meet his obligations.” Thus far the section may not 
necessarily imply that it would be the legal duty of the local lodge to actually pay 
the assessments in the event a member could not; but it goes on to say that “not 
more than six months’ assessments shall be paid for such member by the corre- 
spondent without the affirmative vote of the homestead.” We are convinced that 
this section means that it is the legal duty of the local lodge, under proper circum- 
stances, to make the payments for the certificate holder, and the latter would be 
justified in so construing it. One would doubtless be induced by the lagnuage of 
this section to become a member of the society and to take out its benefit certificates. 
It doubtless has induced many to join this particular society in preference to some 
other. It would be natural for the holder of such a certificate to think that if 
he became sick and could not pay his assessments they would be paid for him by 
the local lodge, and in sickness he would have a feeling of security in the belief 
that he would not lose the benefit of his certificate because of his temporary inability 
to pay assessments thereon. The by-laws of the society are binding, not only upon 
it and its members, but also on the local, or subordinate, lodges. When the Mt. 
Vernon lodge received its charter from the respondent society, it received it sub- 
ject to, and agreed to abide by, the by-laws made by the parent organization. We 
are therefore of the opinion that Section 166 imposes upon the local lodge the duty, 
under proper circumstances, of making payments for its members who, because of 
serious sickness, are unable to pay. 

Nor would the assessments, which we hold should have been paid by the local 
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lodge, be more than the six payments provided by Section 166. The assessments 
for October, November, and December, 1921, and January, 1922, together with those 
for August and September, 1921 (already paid by the local lodge), would be the six 
monthly payments. No request was made to pay the February, 1922, assessment; 
that was not due until the 28th of that month, and on that day the assessment 
for that month (as well as the others) was tendered. 

[5] But is the respondent which issued the benefit certificate liable thereon when 
it has not received from any source the monthly dues, or premiums, on account 
of the certificate? Must it bear the burden resulting from the failure of the subordi- 
nate lodge to pay those assessments? It has been commonly held that a subordi- 
nate lodge is the representative—the agent—of the parent society in collecting dues 
on account of insurance policies or benefit certificate, and that the society is respon- 
sible for the action and non-action of its representative in connection with matters 
which are within the scope and power of the subordinate lodge. In 29 Cyc. 42, 
treating of mutual insurance, it is said: 

“Although the cases are not in accord as to whether the subordinate bodies are 
the agents of the society in dealing with their members, yet by the weight of 
authority the local bodies are held to represent the central organization, and as 
between the members and the society the latter is bound by the acts of the local 
bodies, but within the scope of their authority; and if the facts are such that the 
local body is, as a matter of law, agent of the main body, the society is bound by 
the acts or omissions of the former even though it is stipulated in the society’s 
laws or in the benefit certificate that the local body is to be deemed the agent of 
its members.” 

See Peterson v. Modern Woodmen of. America (Wash.), 220 Pac. 809. 

[6,7] It is also the general rule of the authorities that if the local lodge make 
a collection on account of a benefit certificate and fail to remit to the central body, 
such act will not annul the certificate, because the failure of the society to obtain 
its money is the result of the negligence or default of its agents, for whose acts 
it is responsible. 29 Cyc. 177. If, as we have said, it was the duty of the local 
lodge to pay Mrs. Thompson’s assessments, then its failure so to do is the failure 
of the society itself, and it could not more refuse to recognize the validity of its 
benefit certificate than if Mrs. Thompson had actually paid the assessment to the 
subordinate lodge and it had failed or refused to remit the parent lodge. When the 
benefit certificate is read in connection with the by-laws made by the society itself, 
it becomes plain that one of the conditions of the certificate is that it will not lapse 
for want of payment of dues so long as such payments are not made because of 
the serious sickness of the member. The by-law which we have been discussing is 
as much a part of the certificate as if it were actually embodied therein. A con- 
tract existed between the society and the holder of the benefit certificate that, under 
the circumstances mentioned, the member will not suffer and his certificate will not 
lapse. 

[8] Section 113, with reference to prohibited occupations, habits, and physical 
conditions, concerns persons becoming members, and not those who are already 
members. 

It follows from what we have said that neither the local lodge nor the respond- 
ent has any power under the circumstances to suspend Mrs. Thompson or cause 
a lapsing of her benefit certificate or a forfeiture of her rights thereunder, and that 
at the time of her death she was a member in good standing and her certificate 
was enforceable. 

The judgment is reversed, and the cause remanded, with directions to enter a 
judgment in favor of the appellant. 

Main, C. J., and Fullerton, Pemberton, and Mitchell, JJ., concur. 
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ROBINSON et at. v. BENBOW. (No. 2191.) 
(Circuit Court of Appeals, Fourth Circuit. May 6, 1924.) 
298 Federal Reporter, 561. 

2. INSURANCE—FIRE INSURANCE CORPORATION’S EXECUTIVE COM- 
MITTEE MAY NOT ENTER INTO REINSURANCE CONTRACT WITH 
OTHER INSURANCE COMPANY. 

By-laws of fire insurance corporation giving executive committee general super- 
vision over corporation’s affairs held not to empower the committee, without author- 
ity from stockholders, to enter into reinsurance contract with other insurance com- 
pany transferring, for five-year term, the entire management of the corporation’s 
underwriting and full control of its officers and agents. 

(For other cases, see Insurance, Dec. Dig. § 35.) 

3. INSURANCE—EXECUTIVE COMMITTEE OF FIRE INSURANCE COM- 
PANY HELD NOT AUTHORIZED TO ENTER INTO REINSURANCE 
CONTRACT BY REASON OF OTHER REINSURANCE CONTRACTS 
PREVIOUSLY ENTERED INTO. 

Fire insurance corporation’s executive committee held not authorized to enter 
into reinsurance contract giving insurance companies for five-year term the entire 
management of the corporation’s underwriting and full control of its officers and 
agents, though the committee had from time to time reinsured part of its business 
in one or in several states without giving such other insurance companies the full 
control of its officers and agents. 

(For other cases, see Insurance, Dec. Dig. § 35.) 

6. INSURANCE—FIRE INSURANCE COMPANY HELD REQUIRED TO 
STAND EXPENSE OF DISENTANGLING AFFAIRS OF OTHER COM- 
PANY WITH WHICH IT HAD ENTERED INTO UNAUTHORIZED 
REINSURANCE CONTRACT. 

Fire insurance company, which entered into reinsurance contract with other com- 
pany by which other company transferred to it the full control of underwriting 
for five-year term executed by other company’s executive committee with notice of 
facts which should have put it on inquiry which would have disclosed opposition 
thereto by majority stockholders, was required to stand the loss incident to disen- 
tangling the affairs of the companies on adjudication of invalidity of contract be- 
cause made without stockholders’ consent. 

(For other cases, see Insurance, Dec. Dig. § 682. 

Appeal from the District Court of the United States for the Western District 
of North Carolina, at Greensboro; James E. Boyd, Judge. 

Suit by Charles D. Benbow against C. O. Robinson and others. Decree for 
plaintiff, and defendants appeal. Reversed. 

Louis M. Swink, of Winston-Salem, N. C., and Hartwell Cabell, of New York 
City (Isaac M. Meekins, of Elizabeth City, N. C., on the brief), for appellants. 

Sidney S. Alderman and William P. Bynum, both of Greensboro, N. C. (Frank 
P. Hobgood, Jr., of Greensboro, N. C., on the brief), for appellee. 

Aubrey L. Brooks, of Greensboro, N. C. (Brooks, Parker & Smith, of Greens- 
boro, N. C., on the brief), for Hartford Fire Ins. Co. 

Before Woods, Waddill, and Rose, Circuit Judges. 

Rose, Circuit Judge. The Dixie Fire Insurance Company, hereinafter called the 
Dixie, is a North Carolina corporation with its principal offices at Greensboro, in 
the western district of that state. It has outstanding 10,000 shares of capital stock, 
each of the par value of $50. The appellants are all citizens of North Carolina 
and were defendants below together with the Dixie and the Hartford Fire Insur- 
ance Company, a Connecticut corporation which for brevity will be styled the Hart- 
ford. The appellants by blood or by marriage are all connected with the Blades 
family, well known in the eastern section of North Carolina. The six of them, nine 
of their relatives, and two corporations controlled by them, together own 5,177 shares 
of the Dixie stock. At the time this litigation began they were authorized to vote 
for twenty-two other stockholders, holding an aggregate of 418 shares, so that they 
represented 39 separate stockholders holding in all 5,595 shares, or but a shade under 
56 per cent. of the entire capital of the Dixie. 

The appellee, Charles D. Benbow, was plaintiff below. He is a citizen of 
Florida and holds 225 shares of the Dixie stock. He is one of its directors and 





Fire] Robinson et al. v. Benbow 537 


is a member of its executive committee. At least six other stockholders, all of 
whom are directors and three of whom are members of its executive committee, 
are shown by the record to be in sympathy with him. There are doubtless other 
shareholders who are of like mind, but who they are, what is their number, and 
the extent of their holdings, is not disclosed. 

The controversy here to be passed upon arose out of a contract which the 
plaintiff and the majority both of the executive committee of the Dixie and of its 
directors claim was made between it and the Hartford. The Blades group, on the 
other hand, assert that those who in the name of the Dixie assumed to enter into 
that contract had no legal authority to do so and that the Dixie is not bound by it. 

The Benbow party say that the Dixie is legally obligated by the contract, and 
that the arrangement made thereby is highly advantageous to the corporation, and 
they contend that if the Blades group are permitted to elect officers and directors 
who will seek to ignore it or to set it aside, great and irreparable damage will be 
done to the Dixie and to all those who hold its stock. 

The learned court below held that Benbow had established the truth of these 
allegations, and in order to prevent the holders of the majority of the stock from 
doing what they wished to do, enjoined them, among other things, from doing any- 
thing to question the binding force of the contract at any time in the entire five 
years during which it was by its terms to run. 

Before discussing the legal questions to be passed upon, it will be worth while 
briefly to summarize the events which led to the present controversy. Eighteen 
years ago the Blades group, or the members of their connection from whom their 
Dixie stock came, had much to do with the organization of that corporation and 
of another fire insurance company which afterwards merged with it. It does not 
appear that at any time before early March, 1923, this group ever actually held 
as much as 50 per cent. of the Dixie stock, but their holdings of upwards of 40 
per cent. were very much greater than those of any other group accustomed to 
act together, so that they were at all times so influential in its affairs that it would 
never have been easy to commit it to any course of action to which they were 
opposed. It so happens, however, that prior to the 11th of February, 1923, there 
never had been occasion to muster votes on any question. Everything seems always 
to have been done by unanimous consent or, at all events, without the registration 
of any objection. In their earlier years neither the Dixie nor the other company 
with which it was consolidated prospered. Indeed, a substantial part of the money 
originally investetd in them was lost. They were united in an attempt to give them 
a better chance. Shortly after they were brought together the Blades group induced 
a Mr. Bush, who then lived in Newark, N. J., and who was an experienced fire 
underwriter, to come to Greensboro and to take charge of the Dixie’s insurance 
line. A few years later he was made president of the company and has ever since 
held that position. Before February 12, 1923, the relations between him and the 
Blades group appear to have been cordial. They, or some of them, had recently 
lent him money to buy additional stock in the company. Under his management 
it had done well. It had accumulated a substantial surplus and had paid dividends 
at the rate of 6 per cent. on the capital remaining at the time of the consolidation, 
but which rate was the equivalent of but 3 per cent. on the money once invested 
in the two companies. 

At least one of the original Blades group had died. The survivors resided for 
the most part in a relatively distant part of the state. They were content with 
two of the six members of the executive committee and with three out of the ten 
directors. Of the other four members of the committee, one was the plaintiff, of 
late years a resident of Florida, and the other three were salaried officers or em- 
ployees of the company. They were Bush, its president; Brooks, its general counsel, 
and one Latham. Of these only the president, whose salary was $17,500, was in 
receipt of any large compensation. As none of the members of the Blades group 
took much if any part in the day by day management of the Dixie, they had come 
to look upon it merely as a place in which they had a large investment which 
was yielding a rather small return. They had begun to feel and to say that they 
would like to get their money out and to put it in some of the enterprises in 
eastern North Carolina with which they were in intimate touch and from which 
they thought they were in a better position to profit. They do not appear to 
have been altogether alone in their feeling that the stock was not a specially attrac- 
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tive investment. A Mr. Hopkins, who was one of the directors who took the 
side -of Benbow and Bush, when the division came, seemed to have been pretty 
much of the same mind. He, too, was talking about selling out unless something 
was done to improve the prospects of the company. He apparently had come to 
think it might be a good idea to work out some arrangement by which the Dixie 
would become an ally of some larger insurance company or a feeder for it. He 
appears to have brought up the subject in several conversations he had with a 
Mr. Prescott who resided at Atlanta and who was the Southern representative of 
the Hartford. As a result of these interviews he concluded that the Hartford 
might make a deal with the Dixie of advantage to the latter. He told Bush so 
and urged him to see Prescott. On the next day, which was January 23, 1923, 
Bush was in Atlanta and talked with Prescott on the subject. Both of them ob- 
viously felt it worth while to go further, and Prescott arranged for an interview 
between Bush and Bissell, president of the Hartford. This was held on Friday, 
February 9, and they went over the whole matter and reached a mutually satisfactory 
understanding, the essence of which was that the Hartford would reinsure 90 
per cent. of substantially all the Dixie’s outstanding risks and of all the latter 
should write in the next five years, and that in order that the Hartford should 
itself determine what risks should be assumed during that period by the Dixie 
the latter would delegate to the former during the continuance of the contract the 
right to select, control, and fix the compensation of all its underwriting officers and 
agents. There were many other things agreed upon, as, for example, as to what 
return, fixed and contingent, should be made by the Hartford to the Dixie, as to 
the renewal of the contract if it was renewed, and if the Dixie at the end of the 
five years wanted to put an end to it, what it would have to pay the Hartford 
for the privilege of so doing, and as to many other details perhaps of lesser but 
still of real importance. Some of the matters to be dealt with were highly technical, 
and some of the provisions to be made for them would necessarily be both lengthy 
and not easily comprehensible by anyone not an experienced underwriter. To reduce 
to writing the understanding reached some time in the afternoon of Friday, the 9th 
of February, would necessarily take some hours, and so far as Bush was concerned 
time was of the shortest. 

The annual meeting of the stockholders of the Dixie was scheduled for the 
succeeding Wednesday, the 14th. Bissell’s testimony makes it clear that when they 
parted on that Friday afternoon both he and Bush intended to lay the proposed 
contract before this meeting for its approval. Less than five days remained before 
it was to be held, one of them a Sunday and another Saturday, a half holiday. 
Up to this time Bush had not told any of the Blades group that he was thinking 
of making a deal with the Hartford of any kind, and indeed until after his: talk 
with Bissell there was little or nothing he could have told them or anyone. 

It was practically certain that the Blades group would vote the majority of 
stock which would be actually represented at the coming meeting, and it was nec- 
essary for Bush to secure their approval in advance. They, or most of them, 
were at Elizabeth City, and he would have to go there. There were things to 
be done at Greensboro in preparation for the meeting and the approval by it of 
the contract. Accordingly, he decided not to wait either in New York or in Hart- 
ford until the contract had been reduced to writing. He left that to Bissell. He 
telegraphed the Blades group that he would be in Elizabeth City the next day, 
Saturday, and wanted to talk with them. On Friday night he took the train 
from New York for that point, and on Saturday talked over the proposed contract 
with their representatives. He himself as yet had nothing in writing, and it was 
not possible for him to go into every detail; but his story of what was proposed 
seemed, as they listened to him, good, and they told him so. When he took 
the night train to Greensboro, it was with the conviction that everything was 
running smoothly. 

After he had left and they talked it over more deliberately and coolly among 
themselves and with some of their business advisers, doubts arose. They began to 
feel that the matter was too important to be rushed hurriedly through. On Mon- 
day morning they called Bush up by telephone and asked him to postpone the 
stockholders’ meeting for 30 days. He was reluctant to do so, and on that day 
and on Tuesday, the 13th, several other telephonic conversations were had between 
him and them, some at their instance and at least one at his. They could not 
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be persuaded to attend the meeting on the 14th and, if none of their stock should 
be then represented, there was no hope for a quorum. Bush was unwillingly com- 
pelled to assent to the postponement. There is some difference of recollection as 
to what reasons they then gave for insisting on the delay, but there can be no 
question that Bush gathered from them that it was probable that the group would 
not favor the plan, which by that time he had come to have very much at heart. 

In the meanwhile at the other end Bissell had been busying himself in reducing 
the contract to written form. He had apparently hoped to mail the completed docu- 
ment to Bush on Saturday, but that was a short day, and he did not get it finished 
until Monday. Even then, according to his testimony, it was hastily prepared. He 
had taken a form of contract under which a smaller company had turned over to 
the Hartford all its business and had told his secretary to adapt that to the differerit 
agreement which he had reached with Bush. In the haste with which this was 
being rushed care was not taken to strike out all phrases inconsistent with the 
purpose in hand. In their absorption in the development of the struggle which 
subsequently took place, neither the representatives of the Hartford nor Bush and 
his associates gave much thought to perfecting the phraseology of the original 
draft, and the inconsistencies which were in it when it left New York on the 
12th still remained in the agreement which twelve days later was approved by the 
majority of the executive committee of the Dixie. As the draft was not mailed 
by Bissell until the 12th, it could not have reached Greensboro before the 13th 
at the earliest. Bissell wrote Bush that he hoped it could be put through on 
Wednesday, but it was quite possible that Bush would want to adjourn the 
directors’ and stockholders’ meetings for a few days or a week, so that during 
the interval the contracts and everything else might be gotten into proper shape. 
He said he saw no objection to this course, although it was advisable to close the 
matter promptly to prevent injurious discussion. He also told Bush that he had 
wired Prescott to come to Greensboro immediately, had given hum full authority, 
and had mailed to him at the hotel in Greensboro a copy of the contract. 

The scheduled meeting of the executive committee was held on the 13th. The 
two members belonging to the Blades group did not attend. The other four, whose 
names have already been mentioned, constituted a quorum. They resolved that the 
president, Bush, and the general counsel, Brooks, should investigate the proposition 
of the Hartford to reinsure a certain portion of the underwriting business of the 
company, get it into proper shape, and cause it to be put in the form of a contract 
agreement so that it might be intelligently acted upon at a subsequent meeting of 
the committee. It is quite possible, at the time of the meeting of the committee, 
Bush had no as yet received” the draft from Bissell. At all events, there is noth- 
ing in the record to show that it was then laid before the committee. It is more 
noteworthy that although on the 16th several members of the Blades group were 
in Greensboro and had a more or less prolonged conversation with Bush, he does 
not appear to have shown them the draft or even told them that he had it. 

It is certain that at these interviews, if not before, the Blades group made 
their opposition to the contracts perfectly plain, not only to Bush, but to the plain- 
iff Benbow and to Latham. There is a great deal of testimony about what took 
place at these various conversations. The difference is not so much as to what 
was talked about or perhaps speaking generally as to what was said, but it is as 
to the connection in which the words were used and the emphasis which should 
be put upon particular statements. There is no dispute that the Blades group 
let it be understood that they did not care to hold stock in a company which for 
five years at least would be a mere subsidiary of the Hartford. Whether other 
people thought the arrangement was a good one or a bad one, it did not appeal 
to them. They would much rather get their money out of the company. It is 
equally clear that they stated their willingness to sell out their holdings, either to 
such of the minority stockholders as wished to buy or to the Hartford. It is also 
certain that the price they indicated they would ask for their stock was much 
higher than any which had for many years been paid by anyone. It was perhaps 
twice as great as that which had usually been realized for the small blocks which 
had occasionally changed hands. Benbow, Bush, and their associates say that the 
Blades group were trying to hold up the minority and to obtain for their stock 
a nuisance value; that they were not willing to consider the proposed contract on 
its merits or to give weight to the possible advantage it might be to the Dixie 
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and to such of its stockholders as wished to retain their stock. From the standpoint 
of the plaintiff and those who are acting with him, the majority were trying to 
compel the purchase of their stock at a price much above either its market or its 
real value. On the other hand, the Blades group assert that all that they said 
in any of these conversations, all that they had in mind, and all they intended to 
convey, was that they are as ready now, as then, to affirm, namely, they want to 
get their investment out of the Dixie so soon as they can get for it what it is 
really worth; they do not like the proposed arrangement with the Hartford; they 
do not intend, if they can help it, to hold large blocks of stock in a company 
in the position in which that arrangement would put the Dixie; they do not wish 
unnecessarily to prevent Benbow, Bush, and those who think with them from enter- 
ing into whatever bargain with the Hartford commends itself to their judgment; 
they are therefore willing to sell their stock to the Hartford or to anybody who 
wants to enter into a contract with that company, always provided they get for 
what they sell what the Dixie’s books show it to be worth and that they figure out is at 
least $125 per share. In the plaintiff’s bill in the testimony, and in the final decree 
of the learned court below, much is said of an alleged threat by the Blades group 
to liquidate the Dixie. How they were going to do it, nobody seems to have asked. 
Under the laws of North Carolina a corporation cannot go into voluntary liquida- 
tion without the assent of the holders of at least two-thirds of its stock. The Blades 
group never had or pretended to have so much. If they thought that liquida- 
tion would be to the best interests of the stockholders, they had a right to tell their 
fellow-shareholders so, and, if enough of them agreed, the Dixie could have been 
lawfully wound up. No wrong would have been done. We therefore shall not stop 
to analyze the contradictory evidence as to whether any such threat ever was made. 
It is not pretended that any steps were ever taken to put it into execution. 

As a result of the various conversations between the representatives of the 
Blades group, on the one hand, and Benbow, Bush, and Latham, on the other, 
the latter understood that the former were opposed to the suggested contract with 
the Hartford and that they would submit a written offer to sell their stock. From 
a careful examination of all the testimony with reference to these interviews, that 
is all they amounted to. The representatives of the Blades group promised to 
consult its other members and to mail the offer to Bush in New York, whither he, 
together with Brooks, was about to go to continue negotiations with the Hartford. 
The letter was duly written and reached Bush in New York about the 21st of 
February. It gave him an option until March 1 on the Blades’ holdings of from 
4,200 to 4,300 shares at $125 per share. Bissell told Bush that the Hartford would 
not consider buying at any price, and the option was allowed to lapse. It does 
not appear whether the conversations which Bush and Brooks had with Bissell 
somewhere around the 20th of February resulted in any changes in the draft of 
the proposed agreement, as that had been drawn up by Bissell eight or ten days 
earlier; but, as already stated, some of the ambiguities and infelicities of expres- 
sion which resulted from the haste with which Mr. Bissell was then working were 
not eliminated. Bush made up his mind, perhaps when he was in New York, to 
try to put through the deal without asking or obtaining the previous assent of 
the stockholders. He called a special meeting of the executive committee for 
February 24, and he seems to have arranged with Bissell that on that day Prescott 
should be at Greensboro armed with authority to execute the contract on behalf 
of the Hartford and to receive the $300,000 worth of securities which the Dixie 
was simultaneously to turn over to his principal. The two representatives of the 
Blades group on the executive committee were notified that the meeting would be 
held, and while this notice was of the shortest and was couched in somewhat obscure 
terms, it was sufficient to make them understand that some action with reference 
to the proposed contract was contemplated. It was precisely because they did so 
understand that they kept away from the meeting as they had done from that held 
eleven days earlier. Indeed, during all the period of contention, they followed 
more or less strictly the policy of absenting themselves from the meetings of the 
directors’ and executive committee; under the apparent belief that presence might 
might bind when absence would not. That course not only smacks somewhat of 
discourtesy to their associates, but, what is more important, it is not in keeping 
with the obligations which as directors they owed to all the stockholders. It was 
up to them to do all that in them lay to keep the company from doing an unwise 
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thing. As a rule their duty would have been to have gone to all the meetings 
at which they had reason to fear such action might be proposed and there to use 
all their powers of persuasion to bring their fellow-members to their own way 
of thinking. Their staying away might under some circumstances have defeated 
the very end they had at heart. In this case, it misled no one. On February 24 
the majority of the executive committee knew that the Blades group were opposed 
to the ratification of the proposed agreement, and they also knew that they were 
asked to authorize its execution and to put it into immediate effect for the very 
reason that it had become doubtful, to say the least, whether the holders of the 
majority of the Dixie stock could be induced to approve it. 

They made up their minds to confront all objectors with an accomplished fact. 
At the meeting the contract was read over, and although the testimony of some of 
the committee shows that they had anything rather than a clear understanding of 
some of its provisions, they voted that it should be executed on behalf of the Dixie, 
should go into effect as of noon that very day, and that there should be at once 
turned over to Prescott, who was present as the representative of the Hartford and 
who on its behalf executed the contract, securities of the Dixie of the market value 
of $300,000. That gentleman on the 24th arranged with the American National Bank 
at Greensboro to forward these securities to the Hartford at its home office in 
Connecticut. For some reason, or for lack of any, there was for a few days an 
attempt, or what naturally appeared to the Blades group to be an attempt, to keep 
them in ignorance of the details of what had been done. On the evening of the 
24th one of the Blades members of the executive committee asked the secretary 
of the company to let him see the minutes of the meeting and to tell what had 
been done at it. The reply he received was that Bush had given instructions not 
to tell what the committee had done. On the next day one of the Blades group 
went to Winston-Salem to confer with a member of his group living there. On 
the advice of this gentleman, he on that day, the 25th of February, retained as 
his counsel Mr. Swink, who went back with him to Greensboro, arriving late that 
evening. He, that is to say, the representative of the Blades group on the execu- 
tive committee, called up the secretary and again asked him what had been done. 
The secretary said he preferred not to talk with him, but by persistence there 
was finally gotten out of him the statement that the reinsurance contract had been 
signed and $300,000 of the company’s securities turned over to the Hartford. More, 
he said, he could not tell, as Bush had instructed him not to talk. The next 
day the two Blades group members of the executive committee went with Mr. Swink 
to Raleigh to see whether the insurance commissioner had received a copy of the 
contract. He told them that if any such contract had been made, it should be filed 
in his office; but as yet it had not been. 

[1] In the course of conversation with this gentleman it appears that he more 
or less casually suggested that the best way for the Blades group to protect their 
already large holding of the stock was to buy enough shares to give them an abso- 
lute majority of it. This suggestion appealed to them, and they immediately went 
over to the Wachovia Bank and instructed its officials to go into the market and 
buy the necessary number of shares. The bank had no difficulty in successfully 
executing this commission and in the next faw days bought some 900 shares at 
various prices averaging something over $100 per share. This transaction has 
been much criticised by the plaintiff and those who are in sympathy with him. 
Its taste may be questionable, but we know of no legal objection that can be 
made to it. On March 1 one of the representatives of the Blades group, together 
with Swink, were again in Greensboro. This time they went to the Dixie’s office 
and asked for a copy of the contract, only to be told that the only one the company 
had was in possession of Brooks, the general counsel, who had taken it to New 
York with him. Two days later, on March 3, another visit by the representatives 
of the Blades group to the Dixie’s office resulted in his obtaining a copy of the 
contract precisely one week after it had gone into effect. 

The idea that the ratification of it should be sought at the stockholders’ meeting 
had not then been abandoned, for Bush, on the 6th of March, wrote Bissell that 
he hoped there would be no opposition at the annual meeting to confirming the 
arrangement. On the 8th a representative of the Blades group asked Bush why 
the contract was executed without waiting for the approval of the stockholders, 
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and he was told that Brooks, the general counsel, had said that it could be done 
that way. 

The representative of the Blades group went to New York and employed Mr 
Meekins, who had previously represented him in some matters and who had a great 
deal of insurance experience. Mr. Meckins introduced the representative of the 
Blades group to a Mr. Schreiner, who for many years had been the American 
manager of the Munich Reinsurance Company, and who was internationally recog 
nized as an expert in reinsurance matters. According to that gentleman’s testi 
mony given under commission in New York, a copy of the contract was shown 
him, and he was asked his opinion about it without being told whether his ques 
tioner was in favor of it or against it. He at once took the position that from 
the Dixie standpoint it was unwise. He testified that he was not then and never 
has been professionally employed in the matter. He suggested that the Blades 
group should further retain Mr. Hartwell Cabell, a well-known specialist in insurance 
law. That gentleman immediately notified the Hartford that his clients took the 
position that without the ratification of the stockholders of the Dixie the contract 
was not binding on it and that such ratification would not be given. 

The annual stockholders’ meeting of the Dixie, which had been postponed from 
February 14, was scheduled for the 16th of March. Some days before that date 
everybody concerned knew that the holders of the majority of the stock were 
opposed to the contract, claimed that the executive committee had no authority 
to ratify it and that the attempt to do so was null and void. Were they right 
in this conclusion ? 

[2] The by-laws provide that when the stockholders are not in session the 
directors shall have power to do or cause to be done all things that are proper 
for the company, and that the executive committee shall have general supervision 
over all the affairs of the company when the board of directors is not in session. 
No authority has been cited for the proposition that under such a grant of power 
an executive committee can enter into a contract like that here in controversy, which 
among many other things provides that for five years the entire management of 
the Dixie’s underwriting, including employees and underwriting officers of the Dixie 
Company, and the management and decisions with reference to underwriting expenses, 
shall be under the sole direction of the Hartford and requires the Dixie to qualify 
during the five years of the contract as officers, agents, or special agents without 
compensation, such members of the official, managerial, or field staff of the Hart- 
ford, as may be necessary or convenient for the purposes of the contract, and pro- 
hibits the Dixie Company at any time during the life of the contract or of any 
extension thereof from engaging ‘in or carrying on the business of insurance of any 
kind except to the exceedingly limited extent provided for in the contract. 

We ourselves have found no decided case which holds that it or anything like 
it can be done, and we are frank to say that we would be very reluctant to follow 
one if we had. 20 Harvard Law Review, 225. 

[3] There is nothing in the record to suggest any occasion whatever for 
haste, and no reason why the judgment of the stockholders of the corporation could 
not and should not have been taken upon the contract before any attempt was 
made to put it into execution. We are not impressed with the suggestion of the 
plaintiff that the executive committee must be held to have been given the authority 
it assumed to exercise, because it is shown that at various times that committee 
had reinsured a part or all of its business in one or in several states. We may 
put on one side the fact that the stockholders were always called on to ratify such 
acts and did, and it is unnecessary to decide whether in the absence of such rati- 
fication the company would have been bound by them. In point of fact, they were 
the sorts of engagements which insurance companies in the ordinary course of their 
business frequently find it convenient to make. Except in that they were called 
reinsurance contracts, none of them had any resemblance to the one in controversy. 
East of them left the Dixie in actual conduct of an insurance business and in full 
control of its own officers and agents. For the Dixie to surrender for five years 
all right to select or control them was not a matter within the scope of its ordi- 
nary business. On this record it is unnecessary to inquire whether the stockholders 
themselves would have the power to abdicate for their corporation the duty of 
selecting its own officers. 

[4] On the day before the stockholders’ meeting it appears that Mr. Swink, 
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one of the counsel for the Blades group, gave an interview to a Greensboro paper 
in which it is testified he announced that the Blades group held the majority of 
the stock and proposed at the meeting not only to declare that the contract was 
not binding upon the company and would not be accepted by it, but that they 
would also reire many of the old directors and put in their places men who would 
elect a new president and perhaps other officers. This indiscretion naturally enough 
increased the tension between the two sides, and it confirmed Brooks, Bush, Latham, 
and Hopkins, and those in sympathy with them, in their determination to put their 
scheme through whatever the majority of the stockholders thought about it. By 
the afternoon of the 15th they made up their minds to seek the aid of the courts 
in prolonging their control of the company. Benbow, coming from Florida, reached 
Greensboro something after 4 o’clock that day. It was determined that he should 
employ counsel to prepare and file a bill in the District Court of the United States 
to enjoin the holders of the majority of the stock of the company, not only from 
taking any action looking to the repudiation of the alleged contract, but also from 
exercising their ordinary right to elect officers of the corporation. Such a bill 
was prepared and filed at half-past 10 on the forenoon of the 16th, an hour and 
a half before the stockholders’ meeting was to come together. One allegation which 
bulks large in it was that the stock of the majority was held in a pool or voting 
trust contrary to what has been repeatedly held by the North Carolina courts to 
be the policy of that state. Bridgers v. First National Bank, 152 N. C. 293, 67 S. E. 
770, 31 L. R. A. (N. S.) 1199. The evidence shows beyond any possibility of 
question that there never was any such pool or voting trust. The Blades group 
of stockholders, relatives by blood and marriage, had, or thought they had, a 
common interest and were in the habit of acting together, and every one of them 
wished to continue to do so, but they had entered into no agreement which impaired 
their independent right each to vote his or her stock as he or she saw fit. It is 
also alleged that the majority of the stockholders had made up their minds to 
liquidate the company to the destruction of the interests of the minority. What we 
have already said is sufficient to show that this allegation cannot be sustained. It 
should be borne in mind in this case that there is no suggestion that in the event 
of liquidation the Blades group purposed to seek to buy in the assets of the cor- 
poration or any of them at less than their value, or indeed at any price, or that 
they desired liquidation to further the ends of any business competitors, of the Dixie. 
The worst that can be said of their position was that they wanted their money 
out of the Dixie so badly that in certain contingencies they were willing to stand 
their portion of the sacrifice which liquidation usually entails. With these allega- 
tions as to the voting trust and the intention to liquidate put aside, all that remains 
of the bill are its charges that the contract with the Hartford was from the Dixie 
standpoint good, that it had been legally ratified by the executive committee, and 
that any attempt, successful or unsuccessful, to upset it, would work irreparable 
injury to the company and to all its stockholders. This contract not only was 
unusual, but it was naturally extremely complicated. The experts differ as to 
the interpretation of many of its details, and even more radically as to whether 
it will or will not prove advantageous to the Dixie. It is one of the kind of 
things about which stockholders are likely to differ, and, when they do, the majority 
have the right to decide. It is not for the courts to say which of them is right, 
or to inquire into the motives which inspire them. Noyes on Intercorporate Rela- 
tions, § 114. : 
[5] At the time the bill was presented to the learned judge below, he, of 
course, was bound to assume that its important allegations would be sustained by 
adequate testimony; but even upon the assumption that the plaintiff upon his show- 
ing -‘might have been entitled to some form of restraining order, none should have 
been issued without demanding from him the bond required by the express terms 
of the Clayton Act (38 Stat. 730). Upon the face of the bill it appeared that 
large interests were involved. The plaintiff was asking the court to prohibit some 
of the defendants from exercising a right ordinarily theirs. Under the circum- 
stances and independent of the statutory provisions, a very substantial bond should 
have been required, but none was. The temporary restraining order was issued 
and was sweeping in its terms. Pending the hearing of the motion for a preliminary 
injunction, it restrained the majority of stockholders “from in anywise voting any 
hare or shares of any stock in the defendant Dixie Fire Insurance Company, 
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owned: or controlled by them in a meeting to be held on this day or in any other 
meeting of the stockholders of the said corporation to be held during the continuance 
of this restraining order; from in anywise voting in such meeting or electing or 
declaring elected any directors, officers or agents of the said Dixie Fire Insurance 
Company; from in any way interfering with or causing the breach of or preventing 
the execution of the reinsurance contract which has been entered into between the 
Dixie Fire Insurance Company and the Hartford Fire Insurance Company, and from 
in any way interfering with, obstructing or otherwise preventing the regular and 
legitimate prosecution by the present executive committee and officers of the defend- 
ant, Dixie Fire Insurance Company, of the business of that company as heretofore 
during the continuance of this restraining order.” The Dixie and the Hartford, 
who were also made defendants, were restrained from “in any way breaching, 
canceling or refusing to carry out the reinsurance contract entered into by them.” 
The plaintiff, having sworn to this bill and intrusted it to his counsel for filing, 
at 10 o’clock betook himself to the meeting of the Dixie’s directors. Nine members 
of the board were present; seven of them (six besides himself) were of his way 
of thinking, one was neutral, and one of the Blades group attended, as he explained, 
for the purpose of protesting that the board was not legally constituted. At the 
meeting both sides agreed that the majority of the stockholders were opposed to 
the ratification of the contract, but, in spite of this fact, or because of it, a reso- 
lution to ratify the contract was put and adopted by the unanimous vote of the 
seven directors who voted at all. The bill of complaint had been filed at half-past 
10. From the minutes it would appear that the resolution ratifying the contract must 
have been adopted an hour later. In 30 minutes the stockholders were to meet. 
It is needless to say that even assuming that the board of directors, when the 
stockholders were not in session, might have the power to make or ratify such a 
contract as is here in controversy—a proposition which we are far from desiring 
to sanction—these directors could not lawfully have done so under the circumstances 
presented. Commercial Wood Co. v. Northampton Portland Cement Co., 190 N. Y. 
1, 82 N. E. 730, 123 Am. St. Rep. 529. At 12 o’clock the stockholders’ meeting con- 
vened. The plaintiff then knew that the restraining order had been issued, but he 
told the marshal not to serve it until he could see whether it was necessary. When 
the meeting was called together, and after a chairman had been elected, the plaintiff 
apparently cgncluded that the majority had not changed their minds. He called 
the marshal in, and the restraining order was served. 

On the 2d of May it was replaced by a temporary injunction, again without 
requiring any bond from the plaintiff. In the meantime all the parties, including 
the Hartford, had appeared and answered, and that company itself prayed that any 
or all persons, including the Dixie, be enjoined from interfering with or in any 
way preventing the carrying out the terms of the contract. The individual defend- 
ants being the representatives of the Blades group included in their answer a cross- 
complaint against Latham, Bush, Brooks, the Dixie, and the Hartford in which they 
asked that those persons and corporations be restrained pending the final hearing 
from taking any steps towards carrying out the alleged contract; that the Hartford 
be required to deposit with the clerk of the court all bonds, securities, money, 
books, records, papers, and property of every kind and description belonging to the 
Dixie which had been taken possession of or received in carrying out the terms 
and conditions of such alleged contract, and that upon final hearing such property 
be ordered restored to the Dixie and the alleged contract be declared in fraud of 
the right of the stockholders of the Dixie, void and of no effect, and also that 
the plaintiff and the defendants Latham, Bush, and Brooks be required to make good 
to the Dixie by way of damages all sums expended by the Dixie and expenses in- 
curred by it in carrying out the terms and conditions of such alleged contract. At 
the final hearing most of the witnesses were heard in open court, though there 
was taken upon commission the testimony of some af the most highly qualified 
of the experts who were examined as to the nature and effect of the contract. 

At the conclusion of the case the learned court below, on the 20th of October, 
1923, entered the decree for the permanent injunction here appealed from. It first 
sets forth certain findings of fact and states certain conclusions of law. As to 
many of the former, it is unnecessary to say anything than that in so far as they 
are inconsistent with what we have already said we do not find anything in the 
testimony which sustains them, even giving to them all the weight that is usually 
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and properly accorded to the findings of a judge who has seen and heard the 
witnesses. For the reasons already stated, neither the court below nor we are 
authorized to pass on the question of whether the proposed contract would or would 
not be highly beneficial to the Dixie. That is a matter which the law leaves to 
the decision of the Dixie’s stockholders. It is immaterial that the majority of 
the stockholders of the Dixie wish to remove its present officers and most of its 
present directors and to replace them with others, even though the result will be 
to substitute inexperienced for experienced insurance men, or that in our view 
such action may probably do much harm to the Dixie and to those who hold stock 
in it. One who becomes a stockholder in a corporation takes the chance that the 
majority of his associates may sometimes act with little wisdom. 

The injunctive part of the decree commands the Dixie Fire Insurance Company 
to carry out the contract and prohibits it and the individual defendants from doing 
anything at any time before the 24th of February, 1928, to interfere with its execu- 
tion. It follows from what we have already said that in so decreeing the learned 
court below fell into error; that the Dixie never validly entered into the contract 
in question, and, as prayed in the cross-complaint of the individual defendants to 
the original bill, the alleged contract should be declared not to be the act of the 
Dixie, and that the Hartford should be required to restore to the Dixie all property 
received by it under color of that contract. 

Certain other provisions of the decree below are a striking illustration of the 
impossible situations into which a court puts itself when it attempts to substitute 
its judgment of what a corporation may wisely do for that of the majority of 
its stockholders. The Blades group, the defendants, are by it enjoined from voting 
in any meeting of stockholders or directors for any person to be a director or 
officer, who has been pledged or is known to intend to cause a breach of the con- 
tract in controversy or to endeavor to obstruct, interfere with, or prevent per- 
formance thereof, and from in anywise voting their majority stock so as to interfere 
with or embarrass or hinder the present board of directors and members of the 
executive committee as now constituted from faithfully carrying out and perform- 
ing the obligations of the said contract during the life thereof. If the present 
board of directors and the members of the executive committee as now constituted 
are not to be interfered with in carrying out the obligations of the contract during 
the life thereof, presumably no one must do anything the effect of which is to 
turn them out of office, and yet the law of North Carolina declares that the directors, 
chosen by the stockholders, shall hold office for one year and until others are 
chosen or qualified in their stead. It is true that the corporation may classify its 
directors in respect to the time they will severally hold office; but, even so, the 
terms of office of at least one class must expire each year. Section 1144, Consolidated 
Statutes of North Carolina, 1919. 

(6] For more than 14 months the Dixie and the Hartford have been operating 
under the contract in controversy. In the testimony, in the briefs, and in the argu- 
ments much has been said as to the difficulty of disentangling their affairs and 
stating an account between them which shall be fair and just; all of which it may 
be parenthetically said tends to show how far out of the ordinary the terms of 
this contract are. However hard the task may be, the individual defendants are 
entitled to insist upon it. The Hartford chose to mix its business with that of 
the Dixie. In accordance with well-settled principles, it must separate them, see- 
ing to it that in the process the Dixie loses nothing. There is nothing of injustice 
in imposing that obligation upon it. Before entering into such a contract as that 
now before us, it was bound to make sure that the parties who presumed to act for 
the Dixie had the legal right to do so. It could not rest upon the assertion of 
one of them that they had the power they assumed, even though the one who spoke 
was a lawyer of ability and reputation. Moreover, even before the contract was 
signed, upon the construction of the testimony most favorable to the Hartford, it 
had notice if not knowledge of facts which should have put it upon careful inquiry. 
It is clear that Bush and Bissell on the 9th of February expected to submit the 
contract to the stockholders of the Dixie, and Bissell arranged to have Prescott 
in Greensboro at the time they were to meet. It is hard to believe that Prescott 
at least did not learn before the 24th of the reason why the stockholders’ meeting 
was postponed and did not know that there was among the stockholders of the 
Dixie much hesitation as to entering into the proposed contract, even if that hesi- 
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tation had not yet to his knowledge taken the form of fixed opposition. It is abso- 
lutely. certain that within a couple of weeks thereafter the Hartford had formal 
written notice that the majority of the stockholders of the Dixie were determined 
to resist the attempt to treat the contract as that of the Dixie’s. The Hartford 
employed as its solicitor Mr. Brooks, one of its executive committee who dwelt 
with it. The Dixie then under the control of the same individuals who made up 
the majority of that committee retained the same gentleman, and in their individual 
capacity were represented by his partners. In short, for for nearly 15 months the 
Hartford in every way identified itself with what we have been constrained to 
hold was an attempt to deprive the stockholders of the Dixie of their lawful rights. 
Clearly, it took chances and cannot complain that, to its cost, they have gone 
against it. The Dixie cannot be saddled with any of the expenses of this litigation, 
whether they be lawyers’ or stenographers’ fees, compensation of expert witnesses, 
or what not. They must be borne by such of the executive committee and board 
of directors, parties to this cause who during this controversy have controlled defend- 
ants’ actions. 

It follows that the decree below must be reversed, and the injunction dissolved. 
The plaintiff must pay the costs above and below, and the cause must be remanded 
for further proceedings not inconsistent with this opinion. 

Reversed. 


INDIANA LUMBERMEN’S MUT. INS. CO. et at. v. MEYERS STAVE & MFG. 
CO. (No. 388.) 
(Supreme-Court of Arkansas. May 19, 1924.) 
261 Southwestern Reporter, 917. 
3. INSURANCE—SILENCE OF INSURER’S AGENT HELD NOT TO ESTOP 

INSURER FROM ASSERTING A BREACH OF WARRANTY. 

Under a lumber insurance policy, providing for a 200-foot clear space between 
property insured and mill, silence of insurer’s agent, who saw staves stacked in dry 
kiln within such space, did not estop insurer from asserting a breach of warranty, 
where claim that they were covered by policy was not brought to his attention and 
nothing occurred requiring him to speak. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

Appeal from Circuit Court, Clay County; W. W. Bandy, Judge. 

Action by the Meyers Stave & Manufacturing Company against the Indiana Lum- 
bermen’s Mutual Insurance Company and others. Judgment for plaintiff, and defend- 
ants appeal. Reversed and dismissed. 

Meyers Stave & Manufacturing Company sued the Indiana Lumbermen’s Mutual 
Insurance Company and other insurance companies on six policies of insurance in 
the sum of $3,000 each. 

The plaintiff was engaged in the manufacture of staves and lumber at Piggott, 
Ark., and the insurance policies in question covered its staves and lumber within a con- 
tinuous clear space of 200 feet. On the 17th day of August, 1921, while the policies 
were in force, the plaintiff had staves of the value of $5,000 destroyed by fire. The 
staves were stacked in a dry kiln at the time they were burned. The dry kiln was 
located only 20 feet distant from the mill and engine room, and there was not main- 
tained a clear space of 200 fect between it and the manufacturing establishment as 
defined in the policies. 

The plaintiff recovered judgment, and the case was appealed to the Supreme Court. 
In an opinion delivered on April 9, 1923, this court held that under a fire insurance 
policy covering “staves, lumber and all other timber products,” and warranting “that 
a clear space of 200 feet shall be maintained between the property insured and any 
woodworking or manufacturing establishment, and that said space shall not be used 
for the handling or piling of lumber thereon for temporary purposes” except while 
in transportation or being loaded or unloaded, the warranty excluded liability for 
staves which were burned in a dry kiln only 20 feet distant from the mill and engine 
room. Indiana Lumbermen’s Mutual Ins. Co. v. Meyers Stave & Mfg. Co., 158 Ark. 
199, 250 S. W. 18. ; 

On the former appeal the court did not undertake to determine the legal sufficiency 
of the evidence to make out a case of waiver by estoppel. Upon the remand of the cas« 
the complaint was amended so as to state the grounds upon which a recovery was 
claimed on the basis of estoppel. At the trial of the case it was shown by the plaintiff 
that it owned 13 acres of land on which its plant is located. It had staves worth 
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$20,000 stacked on its yards, and it is admitted by the insurance companies that these 
staves are covered by the policies sued on. ~ The plaintiff, also, had staves worth 
something over $5,000 stack.d in its dry kiln. These were the staves which were 
destroyed by fire, and which are the subject-matter of this lawsuit. The staves in 
question were not placed in the dry kiln for the purpose of being dried in the usual 
way, but were merely stacked there to preserve them just as staves were stacked on 
the yards. The staves which were burned in the dry kiln did not have a continuous 
clear space of 200 feet as provided in the policies, and the dry kiln was situated only 
20 feet from the mill and engine rooms. After the dry kiln was erected, an agent of 
the insurance companies examined the plant and yards of the plaintiff and made a plat 
or sketch of the same. At this time the staves were stacked in the dry kiln, and the 
agent of the insurance companies saw them stacked there. The sketch or plat of the 
plant was made with the view of the plaintiff’s obtaining insurance on its plants and 
fixtures. It already had insurance on its staves. The policies sued on were either 
in force at that time, or they are renewals of policies which were in force at that 
time. The agent of the insurance companies did not tell the plaintiff that the staves 
stacked in the drykiln were not covered by the policies then in force, nor does it 
appear that he was asked any questions with regard thereto. 

The jury returned a verdict for the plaintiff, and from the judgment rendered 
the defendants have duly prosecuted an appeal to this court. 

Harper E. Harb, of Little Rock, and Oliver & Oliver, of Corning, for appellants. 

W. E. Spence, of Piggott, and Gautney & Dudley, of Jonesboro, for appellee. 

Hart, J. (after stating the facts as above). The main reliance of the insurance 
zompanies for a reversal of the judgment is that the verdict is without legal evi- 
dence to support it, and in this contention we think counsel for the insurance com- 
panies are correct. 

It is sought to uphold the judgment upon the authority of Michigan Shingle Co. 
v. State Investment Ins. Co., 94 Mich. 389, 53 N. W. 945, 22 L. R. A. 319. In that 
case it was held that the knowledge of an insurance agent that a warranty by the 
insured that “a continuous clear space of 150 feet shall hereafter be maintained” 
between the property insured and any woodworking or manufacturing establishment 
did not represent the existing state of facts, and that there was no intent to change 
the situation, and that the insured could not control a clear space for that distance, pre- 
vents a forfeiture of the policy for breach of the warranty, where the agent accepts 
the premium and issues the policy without taking any steps subsequently to rescind 
it though knowing of the breach of the warranty, and it appears that on account 
of the situation of the property, the manner of its use, and its proximity to water, 
he considered that the existing space was equivalent to that required. 

In the first place, we do not think that this case is applicable to the facts presented 
by the record in the case at bar. If the fire had destroyed the staves on the yards of 
the plaintiff and suit had becn brought under the policies to recover for their loss, the 
case would be in point. 

In the Michigan case the record shows that although the clear space refered to 
was not 150 feet as provided in the policy, yet that on account of the situation of the 
property, the manner of its use and its proximity to water, it was considered equiva- 
lent to that distance by insurance men, and the testimony clearly showed that it was so 
considered by the insurance company’s agent who wrote the policy and placed the dis- 
tance at 150 feet. 

Under that authority, as applied to the facts in the present case, the insurance com- 
panies would be estopped from claiming that the staves stacked in the yards were not 
covered by the policies, although there was not a continuous clear space of 200 feet 
between the staves stacked in the yards and the working or manufacturing establish- 
ment. 

[1] In the second place, it may be said that the Michigan case could not in any 
event control the present case. Under the former opinion it was held that the insur- 
ance policies did not cover the staves stacked in the dry kiln and that opinion is the 
law of the case. The case was remanded for a new trial solely on the question of 
whether there was a waiver by estoppel on the part of the insurance companies, but 
we fail to see any grounds upon which to base an estoppel upon the part of the insur- 
ance companies. Sar) E 

[2] Silence is a species of conduct and constitutes an implied representation of 
the existence of the state of facts in question, and an estoppel based upon it is a 
species of estoppel by misrepresentation. To constitute an estoppel either by silence or 
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by express representations, there must not only be a duty to speak, but the party 
relying upon the estoppel must have acted upon the representations or silence of the 
opposing party and have been misled to his prejudice. 

“To constitute it [silence] an estoppel there must be both the opportunity and the 
duty to speak; and the action of the person asserting the estoppel, which was induced 
by it, must be the natural and obvious result of the silence, and the party maintaining 
silence must be in a situation to know that some one is relying thereon, and acting, or 
about to act, as he would not, had he spoken and asserted his right.” Rector v. Bd. 
Imp., 50 Ark. 116, 6 S. W. 519; L. R. Cooperage Co. v. Lanier, 83 Ark 548, 104 S. W. 
221; Baker-McGrew Co. v. Union Seed & Fert. Co., 125 Ark. 146, 188 S. W. 571: 
and Wiser v. Lawler, 189 U. S. 260, 23 Sup. Ct. 624, 47 L. Ed. 802. R 

[3] Putting the case on this point as strongly as the evidence would warrant us, 
it does not amount to an estoppel under the rule just announced. The agent of the 
insurance companies visited the plant of the plaintiff after it had insured the staves on 
its yard and policies of insurance had been issued on the same blank forms as the 
ones used in the policies sued on. Some of the policies sued on were in force at that 
time, and others are renewals of those which were in force at that time. 

The agent of the insurance companies made a sketch or plat of the plant and fix- 
tures with a view to insuring them. While examining the premises, he saw the staves 
stacked in the dry kiln; but his attention was not called to the fact that the plain- 
tiff claimed that these staves were covered by the policies sued on. His attention was 
not even called to the fact that the staves were simply stacked there. For aught that 
the record discloses, he may have thought that they were stacked there for the purpose 
of being dried and shipped out in the usual way. He was not called upon to speak in 
the matter at all, and the plaintiff was not in any way misled by his silence in the 
premises. 

It is not claimed that he made any representations whatever about it. The 
agent of the plaintiff in charge of the plant did not ask him anything about the matter 
at all, and it does not appear that anything occurred which would make it incumbent 
upon him to speak. It does not appear that the plaintiff could have been misled in any 
way by his conduct or actions. 

The result of our views is that the staves burned are not covered by the policies 
of insurance sued on, and the verdict of the jury is without evidence to support it. 

It follows that the judgment must be reversed, and the cause of action of the 
plaintiff will be dismissed. 


NORTHERN ASSUR. CO. v. RACHLIN CLOTHES SHOP, Inc., and four other 
cases. 
(Supreme Court of Delaware. March 8, 1924.) 
125 Atlantic Reporter, 184 

1. INSURANCE—WHETHER PRODUCTION OF CERTIFICATE AS TO 
CIRCUMSTANCES OF FIRE WAS WITHIN REASONABLE TIME 
HELD FOR JURY. 

In action on fire policies, whether production, at time of trial, of certificate as to 
circumstances of fires, required by policies, was within a reasonable time after the 
demand therefor, held for jury. 

(For other cases, see Isurance, Dec. Dig. § 668[14].) 

2. INSURANCE—WHETHER MISREPRESENTATIONS AS TO PURCHASE 
PRICE CONSTITUTED FRAUD HELD FOR JURY. 

Whether insured’s false statements as to consideration paid for certain merchandise 
constituted fraud invalidating policy, where proof of loss was based on the true pur- 
chase price, held for jury. 

(For other cases, see Insurance, Dec. Dig. §668[6].) 

3. INSURANCE—WHETHER INSURED’S GENERAL MANAGER INSTI- 
GATED FIRE HELD FOR JURY. 

In action on fire policies, whether insured’s treasurer and general manager insti- 
gated the fire held for jury. 

(For other cases, sce Insurance, Dec. Dig. §668[10].) 

4. INSURANCE—ACTION OF DIRECTORS IN INSTIGATING FIRE PRE- 
CLUDES RECOVERY BY CORPORATION IF PURPOSE WAS TO 
ENABLE CORPORATION TO PROFIT. 

Action of treasurer and general manager of insured corporation, who was in com- 
plete charge of the corporation and dominated its affairs and exercised all functions of 
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board of directors, in instigating fire to enable corporation to profit thereby, pre- 

cludes recovery on policies. 

(For other cases, see Insurance, Dec. Dig. § 429.) 

5. INSURANCE—WHETHER GENERAL MANAGER OF CORPORATION 
INSTIGATED FIRE TO ENABLE CORPORATION TO PROFIT HELD 
FOR JURY. 

In corporation’s action on fire policies, whether general manager of corporation 
instigated the fire to enable corporation to profit thereby or to gratify some personal 
motive of his own held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Error to Superior Court, New Castle County. 

Actions by the Rachlin Clothes Shop, Inc., against the Northern Assurance Com- 
pany, against the Pennsylvania Fire Insurance Company, against the Home Insurance 
Company, against the Firemen’s Friend Insurance Company, and against the Hart- 
ford Fire Insurance Company. Judgment for plaintiff, and defendants bring error. 
Reversed and remanded. 

Wolcott, Ch., Pennewill, C. J., and Harrington and Richards, JJ., sitting. 

Charles F. Curley, of Saulsbury, Curley & Davis, of Wilmington, and W. Calvin 
Chestnut, of Baltimore, Md., for plaintiffs in error. 

Daniel O. Hastings and Clarence A. Southerland, both of Wilmington, for de- 
fendant in error. 

Statement of the Case. These were separate actions (tried as one) against five 
insurance companies to recover for loss occasioned by a fire which destroyed ‘the stock 
of merchandise owned by the plaintiff below and located in its storehouse at Dover. 
The aggregate face amount of the insurance policies was $34,400. The plaintiff below 
claimed both in its proof of loss and at the trial that the value of the merchandise on 
hand at the time of the fire (August 23, 1921) was over $38,000, and that there was a 
total loss thereof. The plaintiff, therefore, sought to recover the full amount of the 
insurance. The cases were tried together and the jury by its verdict found in favor 
of the plaintiff below in the amount of $14,500. 

The errors assigned present three questions for determination by this court. Those 
questions, and the facts disclosed by the record as pertinent to their consideration, will 
be found stated in the opinion of the court. 

Wo cott, Ch., delivering the opinion of the court: 

1. The insurance companies demanded of the insured that it “furnish a certificate 
of the magistrate or notary public (not interested in the claim as a creditor, or other- 
wise, nor related to the insured) living nearest the place of the fire, stating that he 
has examined the circumstances and believes the insured has honestly sustained loss to 
the amount that such magistrate or notary public shall certify.” The demand was 
based on a provision of the policies from which the quoted language is taken. The 
demand was made on October 8, 1921, before suits on the policies were instituted. 
Though the insured obtained a certificate which it claims is in accordance with the 
demand, yet it failed to produce the same until the trial was in progress and then only 
after the closing of testimony in chief by both plaintiff and defendants. The introduc- 
tion in evidence of the certificate was objected to by the defendants. It was, however, 
admitted by the trial court. The defendants asked the court below.to charge the jury 
as a matter of law that the production of the certificate at the trial did not constitute 
a compliance with the policy provision, and that therefore a verdict should be returned 
in favor of the defendants. This was the only charge requested with respect to the 
magistrate’s certificate. The court below refused to give the binding instruction. Its 
charge to the jury makes no reference to the certificate. 

[1] The action of the court below in thus declining to instruct the jury to find 
for the defendants is alleged to constitute error. We do not feel at liberty to examine 

e novo the question of law involv d in the proposition raised by this assignment of 
error, for the reason that the case of Continental Insurance Co. v. Rosenburg, 7 Penne- 
will, 175, 74 Atl. 1073, decided by this court in 1909, has closed the door against the 
discussion. The plaintiffs in error seek to distinguish that case from the one before us. 

We are unable, however, to do so. That case was concerned with the propduction 

of certain books and inventories for the inspection of the insurer in obedience to the 

requirements of the so-called “iron safe clause” of the policy. The books and in- 
ventories were demanded but not produced until the trial was in progress. The trial 
court in that case in construing the provisions of the contract held that the production 

must be made within a reasonable time, that production at the trial could not as a 
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matter of law be said to be not within a reasonable time, and that it was for the 
jury to determine whether, in view of all the circumstances and considering the pur- 
pose: for which they were to be produced, the plaintiff had produced the books and 
inventories within a reasonable time. The Supreme Court approved of this ruling. So 
clearly does it control the question now being considered in the case at bar, that the 
only way we could escape its consequences would be to disregard it. This we are 
unwilling to do especially when to do so would determine this case finally against the 
plaintiff below who, we are entitled to assume, may have been guided in its conduct 
by that very decision. 

2. We now proceed to consider the second ground which the plaintiffs in error 
urge as constituting error in the proceedings below. The contention made under this 
head is based on that provision of the policies which reads, as follows: 

“This entire policy shall be void * * * in case of any fraud or false swearing by the 
assured touching any matter relating to this insurance or the subject thereof, whether 
before or after a loss.” 

The facts, briefly stated, upon which it is contended that an avoidance of the 
policy has occurred under the provision of the policy above quoted are as follows: 
After the fire the plaintiff below presented its proof of loss to the various insuring 
companies setting forth the amount of its claim in obedienc2 to the provisions of the 
policies in that behalf. In the proof of loss the value of the merchandise in the store 
at the time of the fire was stated as $38,035.07. A study of the figures set forth in 
the proof of loss discloses that the plaintiff below claimed a loss in one item of 
$5,194.54.. This item covers goods purchased by the plaintiff below from one Cohen, 
a former owner of the store, at the price of $5,837.39, a figure as is manifest in excess 
of that actually claimed in the proof of loss. The companies apparently were not 
satisfied to accept the proof of loss without further question. They accordingly 
demanded an inspection of the books kept by the insured. An examination of the 
books disclosed the entry of an item showing the purchase price of the goods bought 
by the plaintiff below from Cohen to be $9,837.39, paid by notes of Rachlin Clothes 
Shop in the amount of $5,832.31 and by cash in the amount of $4,000. The adjusters 
for the companies interrogated the general manager, Rachlin, as to this entry. Rachlin, 
who was acting for the plaintiff below, asserted the correctness of the entry and 
stated that the $4,000 in cash was advanced by Mr. Robbins, who was the president 
of the plaintiff below. It is admitted that the entry in the books was false, that Rob- 
bins did not advance any cash, and that in truth the price paid to Cohen for the goods 
was $4,000 less than the sum represented by the books and asserted by Rachlin. This 
false statement by Rachlin supplies the basis on which the present contention rests, viz., 
that fraud within the meaning of the above quoted policy provision was committed. 

The statements made by Rachlin when he was questioned by the adjusters were 
not made under oath. We are therefore not concerned with that portion of the for- 
feiture clause which avoids the policics for “false swearing.” This being so, there is 
no occasion for us to trouble ourselves with a, discussion such as some courts have 
been called upon to engage in as to what if any distinction is to be drawn between 
fraud and false swearing in policy clauses similar to the one involved here. The 
sole queston before us in this connection is this: Is it a fraud within the meaning 
of the quoted clause for an insured to make a falsely exaggerated statement concern- 
ing what he paid as a consideration for certain merchandise when by his proof of 
loss formally presented and sworn to he states his claim to be based on a less sum 
and one that actually accords with the true purchase price? 

When the word “fraud” is used in the policy contracts sued on, we must take it to 
be used in the sense which the law accords to it. In Kent County R. R. Co. v. Wilson, 
5 Houst. 49, Chief Justice Gilpin gave expression to the following: 

“Now, I may say that actual or positive fraud may be defined or described to be 
any false representation, deceit, device, or artifice resorted to or used by one person 
with the intent and for the purpose of deceiving and misleading another person to his 
injury.” : 

This language clearly recognizes what we dare say no court has ever questioned, 
that one of the elements indispensable to the existence of fraud, whether accomplished 
or attempted, is an intent knowingly to mislead its victim to his injury. We have 
given careful consideration to the evidence upon which the charge of fraud is based 
in this case and are unable to see how we would be justified in saying as a matter of 
law that it necessarily discloses the presence of this essential ingredient of injury 
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either actual or potential. If the insured through the oral statements of its authorized 
agent falsely exaggerated the purchase price of the merchandise by $4,000, we can 
see no possibility of necessary injury to the insurer when the proofs of loss in which 
the extent of the claim for indemnity was formulated were prepared on a basis below 
even a true representation of the price. No claim was made for the $4,000 excess. 
Indeed the value actually claimed was, as was before stated, less than the purchase 
price. Even where there has been a willful exaggeration of values and a claim of loss 
based thereon in the formal proof, yet in some jurisdictions it has been held that if 
the true loss ascertained after striking off the exaggeration is in excess of the face of 
the policy, the insurer cannot be said to have been injured by the false valuation and 
hence fraud cannot be said to exist. Springfield Fire & Marine Ins. Co. v. Winn, 27 
a — 43 N. W. 401, 5 L. R. A. 841; Shaw v. Scottish Commercial Ins. Co., 1 
ed. ; 

The court below left it for the jury to say whether the false statement of Rachlin 
constituted fraud such as to avoid the policies. The language of the court on this 
point was: 

“We say to you that if such false statement, whether oral or written, of a material 
ract was knowingly made by the insured as his authorized agent, to the insurer, or its 
authorized agents, for the purpose of defrauding the insurers, then under the terms 
of the contract of insurance, the policies thereupon became void and the plaintiff 
would not thereafter be entitled to a recovery upon them.” 

[2] No objection is raised to this charge on the ground that it fails to elaborate the 
essential elements which the law regards as inherent in the conception of fraud. The 
sole complaint in this connection is that the court below refused to charge as a matter 
of law that the representation admitted to be false avoided the policies. It may be 
conceded that the matter of price which the plaintiff below paid for the goods pur- 
chased from Cohen was a pertinent subject of inquiry by the insurers. It does not, 
however, follow as a conclusion of law that a misrepresentation regarding this fact 
must necessarily have been intended and calculated to injure the defendants and thus 
defraud them. The most that can be said is that this was a debatable question and 
consequently one that fell within the province of the jury to determine. 

3. The third and last ground upon which the defendants below rely as constituting 
error is that the trial court struck from the record all testimony relating to the in- 
cendiary origin of the fire. The plaintiff below insists that the action of the court 
in striking this testimony from the record was correct because (a) the circumstances 
shown by the eliminated testimony are insufficient to warrant the jury in concluding 
that Rachlin, the treasurer and general manager of the plaintiff below, had any- 
thing to do with the allaged incendarism, and (b) if they do, yet the plaintiff below 
cannot be defeated of its right to recover for the reason that, quoting the language 
of the brief of the plaintiff below, “the act of an officer of a corporation in willfully 
burning the property of the corporation cannot defeat the right of the corporation 
to recover on a policy of insurance covering such property, in the absence of any 
participation in such act by all, or substantially all, of the stockholders of the cor- 
poration.” 

We shall dispose of these two contentions in the order of their statement. 

[3] (a) Is there enough evidence to submit to the jury the question of Rachlin’s 
participation in the alleged incendiarism? 

The evidence clearly shows, and the plaintiff below admits, that the jury would 
have been warranted in concluding that the fire in question was willfully set by some 
one. If believed, it indicates that some inflammable substance such as coal oil had 
heen poured or sprinkled over the place, which might account for the explosive report 
which was distinctly heard by the firemen. We may assume, therefore, for the present 
purpose that the fire was of incendiary origin. Is there enough evidence to justify 
a jury in concluding that Rachlin instigated it? We think there is. The evidence 
would justify the following conclusions: Rachlin was treasurer and general manager 
of the plaintiff below. As is hereafter pointed out, he may be regarded as the only 
representative of the corporation, exclusively managing all its affairs. He was the 
sole negotiator for all the insurance placed on the burned merchandise. There is 
evidence which would justify the jury in concluding that the stock of merchandise 
was heavily over-insured. While the insurance amounted to $34,400, evidence was 
offered to the effect that the value of the insured goods was not over $5,000 to $8,000. 
Not only so, but the evidence further showed that Rachlin endeavored to secure even 
more insurance. He succeeded in securing a binder for $10,000 additional insurance 
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from the Royal Insurance Company. But when an inspecting agent of this company 
made an examination of the stock, and estimated its value at not more than $5,000, 
the binder was cancelled. This was on August 18, and within five days the fire 
occurred somewhere between 1.40 and 2 o'clock in the morning of the 23d. At the 
time of the fire Rachlin was in Wilmington. His local manager, Goldstein, lived near 
the scene of the fire. He was aroused and went to a restaurant where he called 
Rachlin on the telephone and said, “Hello, Dan. It is down to the ground. You have 
had a big fire. Get a taxi and come down.” The storehouse in which the fire oc- 
curred appears to have been unoccupied on the night in question. The fire started 
and appears suddenly thereafter to have reached the stage of a general conflagration 
of the premises, due possibly to the presence of inflammable oil. At 1.20 o'clock a 
night watchman of the town looked into the store, saw the night light burning and 
everything appeared all right. When he came back at about 2 o’clock, the fire was 
burning, the smoke was thick as from oil, and the night light was out. 

The foregoing are the salient circumstances tending to show that Rachlin instigated 
the setting of the fire. There are other circumstances which we shall not pause to 
enumerate, which in some of their aspects might in the opinion of a jury be laid hold 
of as tending to strengthen the inference from the above facts that the fire in ques- 
tion was ignited for the purpose of collecting a large amount of over-insurance pro- 
cured by Rachlin to be underwritten on the destroyed merchandise. While, of course, 
these circumstances do not conclusively indicate that Rachlin caused the goods to be 
burned, yet they are sufficient in our opinion to be submitted to the jury for their de- 
termination. They are as strong in their tendency to connect the fire with Rachlin’s 
willful instigation as are the circumstances disclosed in the report of the case of 
McConnel v. Ins. Co., 18 Ill. 228, to connect the suspected person with the fire involved 
in that case. We do not conceive it necessary to elaborate the argument which might 
be legitimately made and accepted that the circumstance shown would justify the 
conclusion, if the jury saw fit to draw it, that in securing what some of the witnesses 
testify was over-insurance to the extent of twenty or twenty-five thousand dollars, 
Rachlin was intending to set, or cause to be set, a profit-making fire. 

[4] (b) If the jury would have been justified in finding that Rachlin caused the 
fire, would it be permissible to say as a matter of law that the corporation whose 
affairs he was conducting could by his act be defeated in its attempt to collect on the 
policies? This is the next and final inquiry which invites our attention. 

John P. Robbins was president of the corporation, and Rachlin was as before ob- 
served its treasurer and general manager. The corporation had a board of directors, 
for on one occasion at least Robbins testified to attending a meeting. Who composed 
the board does not appear. The fact appears from the evidence, however, that if 
the board of directors ever did function it had at the time of the opening of the 
business at Dover entirely ceased to do so. Rachlin, whose name the corporation had 
used in its corporate title and whose photograph appeared on its stationery, was in 
complete charge of the corporation and dominated its affairs. He appears to have 
exercised not only all the functions of the board of directors, but as well to have 
gathered unto hims:lf all the duties of the president. The evidence warrants the 
view that in every essential respect he was the sole person in charge of the corpora- 
tion or in any way interested in its business conduct. The testimony is not clear as to 
the ownership of the corporation’s stock. Robbins was undoubtedly the largest cash 
investor. The attorneys for the plaintiff below spsak of him as the sole owner. The 
evidence, however, is sufficient to warrant the jury in believing that Rachlin had a 
substantial stock interest, because certificates of stock are outstanding in his name. 
These certificates are now held by Robbins, however, apparently as collateral security 
to notes which Rachlin appears to have given for the purchase thereof. But Rachlin 
remains the registered holder of the stock. 

The evidence shows Rachlin’s relationship to the corporation to have been one of 
complete domination of its affairs. Any other persons who were connected with the 
corporation, if there were any other than Robbins, were mere figureheads. Rachlin 
formulated all its policies and directed all its business. The question as it presents 
itself to our minds is, therefore, this: May the responsible persons in a corporation, 
president, directors and in this case stockholders, turn over to one man complete and 
absolute control of all its affairs, abandoning to his sole judgment the determination 
of its policies, and, in case he attempts in the interest of the corporation to defraud 
insurance companies in the manner here indicated, be heard to say that his final act 
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of attempted consummation of the fraud was beyond his authorized power to com- 
init, and therefore not the act of the corporation? 

The main proposition so earnestly contended for by the counsel for the plaintiff 
below may be readily accepted. This proposition is that the extent of a corporation’s 
liability for the tortious acts of its agents is to be measured by the rule of respondeat 
superior, by which it is to be understood that a corporation like any other principal 
is answerable for the acts of its agent only when the same are done within the scope 
of his authority actual or apparent. 

Before accepting this proposition, however, as controlling in the case at bar, it is 
necessary first to consider whether under the evidence Rachlin was an agent of the 
plaintiff below. He was an officer. That is clear. In fact he was the only acting 
officer. He also acted as the board of directors, the governing body of the corpora- 
tion. But was he in the matters here involved an agent? Generally speaking officers 
of a corporation are often spoken of as its agents. That in certain activities officers 
may be mere agents is beyond question. But in certain other of their activities they 
are more than mere agents. We conceive that in matters of superior control and 
management and in matters having to do with the ultimate direction of its affairs, the 
officers who possess the governing control are to be regarded as the corporation itself. 
A corporation being a purely metaphysical creature, having no mind with which to 
think, no will with which to determine and no voice with which to speak, must depend 
upon the faculties of natural persons to determine for its policies and direct the 
agencies through which they are to be effectuated. The individuals within its organi- 
zation who perform for it these functions are generally its directors. In this state the 
general corporation law, under which the plaintiff below was incorporated, provides 
that the directors shall manage the business of every corporation created under that 
law. The stockholders are without authority to do this. How can it be said that in 
performing this managerial duty for the corporation the directors act as agents? 
They act rather in the place of the corporation itself. If we speak of an agent, we 
necessarily connote the complement of a principal. We further necessarily imply 
some sort of instructions which define the scope of the agent’s authority. If this 
be so, when an agent of a corporation is referred to, it means that some one has 
selected him, has laid out for him his task and defined the limits of his authority. 
Who does this? Manifestly the corporate creature, the fictio legis, does not because 
it cannot. Such activities require the exercise of functions which only natural per- 
sons possess. To suggest the idea, therefore, of an agent for a corporation is but to 
emphasize the existence somewhere in its organization of natural persons who are 
themselves acting not as agents but in the office of principal for the corporation itself. 
These persons who exercise for the corporation what we may call its primary powers, 
whether of the kind just mentioned or others, formulate and express for it its cor- 
porate will and purpose. They are the ultimate source from which flows the authority 
for all the corporate activity. They stand in the corporation’s place and are, so to 
speak, its alter ego. Machen in his work on the Modern Law of Corporations speaks 
of them as vice-principals and as analogous to managing partners or to the Legis- 
lature of a state. Volume 2, §§ 1399, 1435. In Thompson on Corporations, vol. 2, 
§ 1787, the executive and administrative officers are spoken of as “inherent agencies,” 
as the “means of the hands and the head by which the corporation normally acts.” 
In Burrill v. Nahant Bank, 2 Metc. (Mass.) 163, 35 Am. Dec. 395, the directors are 
characterized by Chief Justice Shaw as constituting the corporation. “They do not,” 
says he, “exercise a delegated authority in the sense in which the rule applies to agents.” 
Likewise in Hoyt v. Thompson’s Ex’rs, 19 N. Y. 207, their powers are spoken of as 
“original and undelegated.” In Goodspeed v. East Haddam Bank, 22 Conn. 530, 58 
Am. Dec. 439, the directors are said to be “the mind and soul of the body politic and 
corporate, and constitute its thinking and acting capacity.” Expressions such as these 
may be gathered from other text writers and adjudicated cases. See Fletcher, Cyclo- 
pedia of Corporations, vol. 3, §§ 1740, 1741. It is unnecessary to lengthen this opinion 
with an extensive collection of them. They are, so far at least as they may be said 
to be contemporaneous with the modern conception of the corporate nature, all to the 
same effect as those above referred to. . . 

This distinction between the acts of an individual acting as agent for a corporation 
and the acts of persons who in the exercise of undelegated powers act in the primary 
role of the corporation itself, is to be extracted from the following cases: Varderman 
y. Penn Mutual Ins. Co., 125 Ga. 117, 54 S. E. 66, 5 Ann. Cas. 221; American Soda 
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Fountain Co. vy. Stolzenbach, 75 N. J. L. 721, 68 Atl. 1078, 16 L. R. A. (N. S.) 703, 
127.Am. St. Rep. 822; Glucose Sugar Refining Co. v. St. Louis Syrup & Preserving 
Co. C. C.) 135 Fed. 540; Bank of Toronto v. McDougall, 15 U. C. C. P. 475. 

Thus far we have attempted to demonstrate that the acts of the directors or the 
governing body of a corporation are the acts of the corporation itself. We do not 
mean, of course, to say that there is no limit which may be set to the acts of the 
controlling body, or that the corporation is to be assumed to be bound under any and 
all conceivable circumstances by acts to which the directors might assume to commit 
it. We refrain, however, from endeavoring to designate the precise metes and bounds 
of the directors’ authority, a task which would lead us to digress too far into the rather 
wide field of learning embraced within the doctrines of ultra vires. At a later place 
in this opinion we shall venture far enough into this field to discuss whether, with 
respect to such an act as is here involved, there 1s any consideration inherent in the 
principles applicable to the corporate nature which would make it impossible for it 
through its governing representative to burn its own property. For the moment we 
shall assume that there is not. On this assumption, would it be possible to say that 
the act of Rachlin in causing the merchandise to be burned, if he did, is to be regarded 
as though it were the act of the directors or governing body? 

We think it would be. If this be so, then it follows that we are in no wise con- 
cerned with the question of agency or its related doctrine of respondeat superior. 
We therefore are constrained to disagree with the fundamental contention of the 
plaintiff below that the question here involved is to be determined by the rules which 
courts have formulated in applying that doctrine. For this reason we do not regard 
as pertient those authorities to which we are cited wherein it is held that a principal 
is entitled to recover for a loss under a fire insurance policy notwithstanding the fire 
was willfully set by his agent, unless it is shown that the act of the agent was done 
by the authority, connivance or consent of the principal. 

The evidence in this case is such as to warrant the jury in concluding that Rachlin 
beside being general manager was in substance the board of directors. The authori- 
ties hold what sound reason requires, that when an officer of the corporation is allowed 
to perform the functions of the whole management of the corporation, the directors 
and stockholders abandoning to him the entire control of its affairs, what he does 
in the prosecution of the company’s business is to be regarded as being the act and 
will of the directors and as fully expressive of the corporation’s purposes as though 
formally authorized by the directors themselves. Galbraith v. First Nat. Bank, 221 
Fed. 390, 137 C. C. A. 194; In re Cincinnati Iron Store Co., 167 Fed. 486, 93 C. C. A. 
122; Cunningham v. German Ins. Bank, 101 Fed. 977, 41 C. C. A. 609; Nelson-Bethel 
Clothing Co. v. Pitts, 141 Ky. 242, 132 S. W. 430. Counsel for the plaintiff below 
on one of their briefs in substance concede this principle. 

If, therefore, Rachlin can under the evidence be regarded as exercising the powers 
of the governing body in the corporation, it must follow that if it was legally possible 
for the board of directors to commit the corporation to the consequences of a fire 
determined by them to be set, Rachlin could likewise do so. The plaintiff below, how- 
ever, very strenuously contends that the board of directors could not even by the most 
formal action express a binding corporate intent and will to commit an act not only 
so tortious but as well so criminal as this alleged act was. Such an act, it is con- 
tended, was entirely unauthorized by the corporate charter and wholly ultra vires, 
and being so, no officer nor the board of directors could do such an act in its behalf. 
This contention invites a discussion of those questions which once were debatable 
but are now so well settled by overwhelming authority cs to be mostly of only aca- 
demic interest. Out of the controversy concerning these questions has finally emerged 
the firm!, established rule that the law will fasten upon corporations the same liability 
for torts as is imposed upon individuals. As observed by Mr. Machen in his work 
on Corporations, vol. 2, § 1072, “in one sense, every word tort is ultra vires, for no cor- 
poration is founded for the purpose of commriting wrongs against the person or prop- 
erty of others.” Yet, as stated by Mr. Cook in Section 156 of the first volume of 
his Treatise on the Law of Corporations (8th Ed.) : ; 

“After much discussion the general rule is now firmly established that corporations 
cannot make defense to actions in tort claiming that the acts by which the wrongs have 
been committed are not within the corporate powers conferred upon them.” : 

Mr. Cook then proceeds to refer to a great number of cases in which corporations 
have been held liable for torts of all sorts, including those even which involve the 
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element of malicious intent. We do not deem it necessary to engage in a discussion of 
this aspect of the law. It is overwhelmingly settled. We may observe, however, that 
the fallacy which underlies the contention of the plaintiff below is that it fails to 
take note of the distinction between an authorized power and a capacaity to do, a 
distinction on which is founded a good portion of the law of ultra vires as applied 
to corporations. 

But we are not concerned here primarily with a question of tort. If this corporation 
burned its own property it committed no tort, though the act might have been intended 
as an aid in the perpretration of a fraud on the insurance companies. One cannot 
commit a tort against himself. The proper light in which to view the matter is this 
—was not the alleged act of incendariarism committed for the purpose of profiting 
the corporation as an insured? It will not do to say that a corporation never can 
find it to its own interest to burn its own property. Experience shows that indi- 
viduals are often prompted by what they conceive to be self-interest to set fire to their 
own property when the same is protected by insurance. Why may not corporations 
at times discover a like self-interest? Those in a corporation who have charge of its 
control are supposed to manage its assets in the way they regard as most advantageous 
to its welfare. If instead, for instance, of selling the personal property for a profit, 
those who do the thinking and planning for the corporation think it best to burn 
it up and collect much more than its value from an insurance company, in our judg- 
ment all that need be said about the matter is that such is the manner in which the 
responsible management deems it best to handle the corporate affairs. There may be 
more and quicker profit in a debt-liquidating or money-making fire than could be 
cbtained from the slow process of sale over the counter. Though no corporation is 
authorized to try to make money by such a method any more than an individual is, 
yet we can discover nothing in the corporate nature which robs it of a capacity to try 
the experiment any more than is found in the nature of an individual. 

[5] We think the court below erred in not allowing the jury to determine whether 
or not the fire in question was set by the corporation, the plaintiff below. We should 
say, further, that the mere fact that Rachlin was general manager of the plaintiff 
below would not justify the inference that if he caused the fire to be set his act in so 
doing could be attributed to his corporation. We do not subscribe to the doctrine of 
the unreported case of Downey, Receiver, v. Hartford Fire Ins. Co., Dec. term, 1913, 
U. S. District Court of West Virginia (a copy of the opinion in which case has been 
supplied to us), wherein it appears to have been held that the office of general man- 
ager in a corporation is such as carries with it authority so ample in scope as to 
warrant the conclusion that the act of such an officer in willfully setting a fire is to 
be regarded as the act of the corporation. It appears to us that in that case, the doc- 
trines of agency were unwarrantably set aside. If the case at bar comes on for an- 
other trial below, the jury should in substance be instructed first to inquire if from 
the evidence they find that Rachlin was authorized to act as the corporation in the 
primary sense of formulating for it its policies and directing its conduct as is the duty 
generally of the directors, and, second, if the first is answered affirmatively, to further 
inquire whether he caused the fire to be set for the purpose of advantaging the corpora- 
tion. If his alleged act was not designed or intended by him to be for the benefit of the 
corporation, but to gratify some personal motive of his own, then it could not be said 
that he was acting for the corporation. The nature and extent of Rachlin’s authority, 
the purpose he was intending to subserve and what, if anything, he actually did, are 
questions for the jury’s determination. 

This opinion is already extended to a greater length than we had hoped. We feel 
impelled, however, before concluding it to notice one aspect of the contention of the 
plaintiff below which was so forcefully presented on the briefs and at the argument. 
We refer to the contention as stated in the language of its counsel on their brief 
(quoted supra) where they say that the act of an officer of a corporation in willfully 
burning the property of the corporation cannot defeat the right of the corporation to 
recover on a policy of insurance covering such property, in the absence of any partici- 
pation in such act by all, or substantially all, of the stockholders of the corporation. 
The view thus set forth by the attorneys for the plaintiff below was the view which 
the trial court adopted in its charge to the jury. Cases were cited by the plaintiff 
helow in support of this view. Those cases are Kirkpatrick v. Allemannia Ins. Co., 
102 App. Div. 327, 92 N. Y. Supp., 466; Meily v. London & Lancaster Ins. Co. (C. C.) 
142 Fed. 873, on appeal 148 Fed. 683, 79 C. C. A. 454; and Felsenthal Co. v. Northern 
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Assurance Co., 284 Ill. 343, 120 N. E. 268, 1 A. L. R. 602. These cases, we conceive, 
are clearly distinguishable from the one before us and supply no aid to us in arriving 
at our decision. They are all cases where it appeared that the person who set the fire 
was the sole person interested in the corporation and who would be the sole bene- 
ficiary of the payment of the insurance money. His act of incendiarism was held to 
constitute a good defense to an action by his corporation on the policy contract. Mani- 
festly those cases are quite distinguishable from this one. Their facts do not call for 
the laying down of a rule, nor do the courts deciding them assume to do so, to the 
effect that in order to defeat a corporation in a suit on a fire insurance policy on the 
ground of a fire willfully set, it must be shown that “all or substantially all of the 
stockholders” participated in the act of incendiarism. If such a rule were accepted, 
we are at loss to know just how in its practical application it could be worked out. 
What proportion of the stockholders, for instance, would have to be shown as par- 
ticipating in the act in order to make them “substantially all”? Would a mere major- 
ity suffice? If not, what percentage above fifty and below one hundred would suffice? 
What right would ninety-nine per cent. possess to so misbehave as to defeat the rights 
of an innocent one per cent. wh'ch reason would deny to the latter by a like mis- 
behavior to defeat the former? Rights cannot be made to thus turn on comparative 
numerical strength. 

The suggested rule is highly impracticable. Furthermore, it ignores completely the 
nature and character of the corporate creature and treats the insurance contract as 
though it were not made with th: corporation, one of its formal parties, but with the 
corporation’s stockholders. If this be the correct point of view, would it not be proper 
to regard the stockholders, so far as the insurance contract is concerned, as in the same 
status as jointly insured partners? Yet the rule contended for would repudiate the 
consequences of such a partnership status by relieving the innocent members if they 
are substantial in interest from the burden of the wrongful act of their guilty asso- 
ciate or associates in willfully setting the fire, a thing which it has been held is not 
countenanced in the case of joint insurance extended to partners. 

To the suggestion that if the view contended for be accepted it would be difficult 
to formulate a legal principle governing recovery by corporations against insurance 
companies where.some, but not all, of the stockholders are guilty of the willful burn- 
ing, the attorneys for the plaintiff below make this response: First, that the com- 
pany could have relief in equity against the payment of so much of the money as would 
represent the share of the guilty stockholders, and, second, that a mere majority might 
be held to constitute such a substantial number as would defeat altogether any right to 
ecover. The latter suggestion is admitted by the counsel making it to be of question- 
able soundness. So clearly is it so that we pass it by. The former, we think, is 
equally unsound. We are unable to see by what right the insurance company could be 
driven to resort to a suit in equity to restrain the collection of part of a judgment 
recovered against it when the circumstance which would necessitate its resort thereto 
is something which if there be merit in it is due solely to the peculiar situation and 
behavior of persons interested in its corporate contractee. In order to do complete 
justice in the matter, pursuing the logic of the plaintiff below a step further, would 
not a necessary corollary of the foregoing be that the innocent stockholders would be 
entitled to maintain still another suit in equity to restrain their guilty associates from 
reaping the benefit of the money paid to the corporation as representing the interest 
of innocent stockholders? How could this be done, short of winding up the corpora- 
tion and distributing its assets on the basis, so far as the insurance money is concerned, 
of guilt and innocence among the stockholders? We need not pursue this argument 
any further. It leads to inextricable confusion. : 

If, as contended by the plaintiff below, the governing directors of a corporation are 
in a position to do great wrong to the innocent stockholders who have intrusted them 
with their confidence in case the views we have herein expressed are the law, it might 
also be said that if the rule contended for by the plaintiff below be accepted the inno- 
cent stockholder would be equally at the mercy of his culpable fellows. We see no 
reason to depart from the well accepted theories regarding the corporation, its direc- 
tors, officers and stockholders, and their self-choscn relationships, in deciding the ques- 
tion before us, especially when in order to do so we would but be led into confusion 
and great impracticability. 

For the reasons above stated, the judgment of the court below must be set aside and 
the case remanded for retrial in accordance with this opinion. 
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PENNEWILL, C. J. (concurring). I concur in the conclusion of the majority of the 
court, that the judgment below should be revers.d, and do not dissent from the opin- 
ion; but prefer to base my decision on a different ground. 

It seems to me that under the facts in the case the jury would have been war- 
ranted in finding that the true relations existing between Robbins and Rachlin were not 
those of corporation and general manager, but of partners, or creditor and debtor. 
If they were partners, or Robbins was only a creditor of Rachlin, and the plaintiff 
corporation was such in name only, there could be no recovery if Rachlin willfully 
caused the fire. It is conceded that if the owner, or one of the joint owners of insured 
property willfully burns it, there can be no recovery on the policy. 

For the reasons stated in the majority opinion I think there was sufficient evidence 
to warrant the jury in finding that the fire in question was of incendiary origin, and 
also that Rachlin indirectly caused it. 

And, the facts that convince the majority of the court that Rachlin was not only 
general manager, but to all intents and purposes the corporation itself, convince me that 
there was no corporation at all except in name. That, it seems to me, is what the 
majority opinion really means. According to the evidence the corporation never func- 
tioned as such; it is not clearly shown that there were any meetings of directors, or 
that there were any directors. The only fact or circumstance which even indicates 
that there was a real corporation is the testimony that Robbins was its president, and 
stock was issued to him and Rachlin. There was no stock issued to any one else. 

But Robbins never performed any corporate act, nor any act at all in connection with 
the business. The corporation bore Rachlin’s name and its advertisement his picture. 
To my mind the evidence strongly indicates that Robbins and Rachlin were jointly and 
individually interested in the business either as partners or as creditor and debtor, 
and that the corporate form was adopted for the sole purpose of limiting the personal 
liability of one or both for debts that might be incurred in connection with the business. 

At any rate, I believe there was testimony from which the jury might have found 


such facts, and for that reason the evidence relating to the dishonesty of the fire should , 


not have been stricken from the record. 


STANFORD v. TNA INS. CO. (No. 14838.) 
(Court of Appeals of Georgia, Division No. 2. March 13, 1924. Rehearing Denied 
June 16, 1924.) 
123 Southeastern Reporter, 621 
(Syllabus by the Court.) 


1. ABATEMENT AND REVIVAL—AMENDMENT HELD TO RELATE 
BACK TO COMMENCEMENT OF SUIT; AMENDED PETITION, AL- 
LEGING WAIVER OF COMPLIANCE WITH POLICY CONDITION 
HELD TO BE ON DIFFERENT THEORY THAN ORIGINAL AND SUS- 
TAINING PLEA IN ABATEMENT THERETO WAS ERROR; INADE- 
QUACY OF PETITION TO SHOW WAIVER OF PROOF OF LOSS 
NOT CONSIDERED. 3 
The defendant insurance company issued a policy of fire insurance, which con- 

tained a provision to the effect that suit could not be filed thereon until after 60 days 

had elapsed from the giving of the proof of loss as required by the terms of the 
policy. Within less than 60 days from the rendition of such proof the insured filed 

a suit on the policy, alleging that notice of proof of loss had been given as required 

by the policy, but showing on its face that the suit was brought within less than 60 

days thereafter. The defendant filed a plea in abatement, setting up, as the sole reason 

why the suit could not be maintained, that the petition was brought prematurely. 

During the trial on the issue raised by the plea, the plaintiff amended his petition by 

striking the allegations setting up the furnishing of proofs of loss as required by the 

terms of the policy, and alleging in lieu thereof that the defendant company had made 
an absolute refusal to pay the claim. This amendment was allowed without objection 
or exception by the defendant. The defendant, without amending its plea in abate- 
ment, proceeded in the trial thereon, and under the evidence submitted, which con- 

sisted of the pleadings, the entries thereon, and certain provisions of the policy, a 

verdict was directed, sustaining the plea in abatement and dismissing the suit. To 

this the plaintiff excepts. Held: 
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An amendment to plaintiff’s petition relates back to the commencement of the 
suit. Sanders v. Allen, 135 Ga. 173 (1), 68 S. E. 1102; Southern Ry Co. v. Horine, 
121 Ga. 386 (3), 49 S. E. 285. Accordingly, the petition as amended without objec- 
tion or exception by the defendant, was brought under the provisions of Section 2490 
of the Civil Code 1910; and, notwithstanding that the court, in the absence of any 
motion to dismiss the plea in abatement, might possibly have been authorized to ad- 
judicate the fact that the suit was brought within less than 60 days after proofs of 
loss had been furnished, this would not have authorized a dismissal of the action, 
which on its face was based upon another and different theory under the authority 
of the statute. The question here relates solely to the action of the court in determi- 
ning the issue raised by the plea in abatement. The demurrers referred to in the 
briefs are not even contained in the record. Consequently, the reference made in the 
brief of counsel for the defendant in error to the inadequacy of the petition as amended 
to show a waiver of proofs of loss, and the references made in the briefs of counsel 
for the defendant in error to the sufficiency of the allegation as to an absolute 
refusal to pay by the defendant company, or by an agent of the company whose duty 
it was to determine and ascertain its liability, cannot now be considered. See, also, 
Bland v. Bird, 134 Ga. 74 (24 [b]), 67 S. E. 427. 

(For other cases, see Insurance, Dec. Dig. § 20.) 

Error from Superior Court, Montgomery County; Eschol Graham, Judge. 

Action by L. E. Stanford against the AEtna Insurance Company. Judgment for 
defendant, and plaintiff brings error. Reversed. 

A. C. Saffold, of Soperton, W. J. Wallace, of Atlanta, and L. C. Underwood, 
of Mt. Vernon, for plaintiff in error. 

Spalding, MacDougald & Sibley, of Atlanta, and M. B. Calhoun, of Mt. Vernon, 
for defendant in error. 

Jenkins, P. J., Judgment reversed. 

Stephens and Bell, J.J., concur. 


DARSEY v. INSURANCE CO. OF NORTH AMERICA. (No. 15372.) 
(Court of Appeals of Georgia, Division No. 2. June 16, 1924.) 
123 Southeastern Reporter, 622 
(Syllabus by the Court.) 

INSURANCE—THAT POLICY WAS SUSPENDED WHILE PREMIUM 
NOTE AND INSTALLMENT THEREON WAS UNPAID HELD NO DE- 
FENSE TO ACTION ON OVERDUE INSTALLMENT. 

It is no defense, in an action to recover overdue installments on a note given 
for the premium of an insurance policy, to set up by way of failure of consideration 
that, under an express condition in the policy and the note, liability under the policy 
was suspended while the note and installments thereon were overdue and unpaid, 
the policy providing that “the company may collect, by suit or otherwise, any 
past-due notes or installments thereof, and a receipt from the said Atlanta office of 
the company for the payment of past-due notes or installments must be received by 
the assured before there can be a revival of the policy, such revival to begin from 
the time of said payment, and in no case to carry the insurance beyond the end of 
the original terms of this policy.” Graham v. Maryland Life Ins. Co., 24 Ga. App. 
695 (1), 102 S. E. 32; St. Paul Fire & Marine Ins. Co. v. Coleman, 6 Dak. 458, 43 
N. W. 693, 6 L. R. A. 87; 33 Corpus Juris, 65, 66. In the case of Blackstock v. 
Jefferson Ins. Co., 23 Ga. App. 642, 99 S. E. 142, it was held that the policy was not 
in fact void, and the case was decided on that point alone, irrespective of what the 
rule might have been if the contention of the defendant on that question had been 
sustained. Moreover, the facts and questions there involved were dissimilar from 
those appearing here. In that case the question was whether the policy for 
which the note was given was void ab initio, and no question was made by 
veason of the company’s suspension of the policy during the period of default, 
nor does it appear that the terms of the policy and the note provided for the 
recovery of premium, notwithstanding such suspension. The court properly granted 
to the plaintiff insurance company a new trial, after erroneously directing a verdict 
for the defendant. 

(For other cases, see Insurance, Dec. Dig. § 188 [1].) 

Error from City Court of Cairo; L. W. Rigsby, Judge. 
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Action by the Insurance Company of North America against J. L. Darsey. Ver- 
dict for defendant, new trial granted plaintiff, and defendant brings error. Affirmed. 

Jeff A. Pope, of Cairo, for plaintiff in error. 

W. H. Duckworth, of Cairo, for defendant in error. 

Jenkins, P. J. Judgment affirmed. 

Stephens and Bell, J.J., concur. 


J. F. LADERER CLOTHING CO. v. NORTHERN ASSUR. CO. 
SAME yv. TNA INS. CO. 
(Nos. 25345, 25346.) 
(Supreme Court of Kansas. June 7, 1924.) 
226 Pacific Reporter, 712 
(Syllabus by the Court.) 
1. APPEAL AND ERROR—SCOPE OF APPELLATE JURISDICTION OF 

SUPREME COURT, STATED. 

Rule followed that the jurisdiction of the Supreme Court on appeal is limited 
to a review and correction of assigned errors which may have been made in the trial 
court, and does not extend to a substitution of its judgment for that of the trial 
court when such judgment was based upon competent evidence to which the trial 
court gave credence; and the fact that considerable evidence at variance therewith 
was adduced but was discredited by the trial court is of no consequence on appeal. 

(For other cases, see Appeal and Error, Dec. Dig. § 1010 [1].) 

2. INSURANCE—INSURED NOT BOUND BY REJECTED CLAIM OF LOSS 

UNDER FIRE POLICY. 

Various objections to judgments in two actions to recover the pro rata shares of 
defendant insurers’ liabilities on policies covering a stock of merchandise damaged by 
fire, examined, and no reversible error discerned therein. 

(For other cases, see Insurance, Dec. Dig. § 550.) 

“Appeal from District Court, Saline County; Dallas Grover, Judge. 

Actions by the J. F. Laderer Clothing Company against the Northern Assurance 
Company and the A<tna Insurance Company, respectively. From judgment in each 
case for plaintiff, defendants appeal. Affirmed. 

C. C. Crow and John Newman, both of Kansas City, Mo., and Alex H. Miller, 
of Salina, for appellants. 

F. L. Martin and John M. Martin, both of Hutchinson, and Z. C, Millikin, of 
Salina, for appellee. 

Dawson, J. These were actions to recover on policies of fire insurance on 
a stock of merchandise. The goods were damaged by fire on December 26, 1921. 
They were covered by about a dozen policies of insurance ranging from $1,000 te 
$3,000 each and aggregating over $27,000, which was about one-half the sound 
value of the insured property. 

Following the fire the usual notices of loss were given, and one Harris, adjuster 
for the insurance companies concerned, called on plaintiff and made an offer to 
settle the loss for all the companies at $11,000. This was declined. Plaintiff de- 
manded an appraisement, and accordingly Carl M. Anderson of McPherson and 
George Knorr of Wichita were selected as appraisers, and H. M. Reed of Newton 
was accepted as umpire. Appraisers Anderson and Knoor were unable to agree on the 
loss and damage, so the umpire, with the approval of Anderson, fixed the sound 
value of the goods before the fire at $57,698.84 and the loss and aggregate liability 
of all the insurers at $26,300. The pro rata share of the loss which the appellant, 
the Northern Assurance Company was called on to.pay was $1,928.29, and the pro- 
portionate liability of the appellant the A&tna Insurance Company was fixed at 
$2,320.72. Several of the companies refused payment, and a series of actions was 
instituted, two of which culminated in judgments against the present appellants, and 
the matters involved therein are brought here for review. 

The answers of these appellants and the evidence to maintain their respective 
defenses were substantially the same. They pleaded, and their evidence attempted 
to prove, that the sound value of the mercantile stock before the fire was not in 
excess of $35,000, that the pro rata shares of these appellants’ liabilities were fixed 
by the award at sums grossly in excess of a proper amount, and in excess of the 
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amount at which plaintiff had actually fixed its first claim in its sworn proof of 
loss: That amount had been $24,707.04. It was also part of the defense that 
Appraiser Anderson and Umpire Reed improperly included in their award the sum 
of $5,000 for loss of rents, profits, and other inconvenience, suffered by plaintiff 
as a result of the fire. Another defense was that Appraiser Anderson was an em- 
ployee of plaintiff and that he falsely and fraudulently represented to his fellow 
appraiser and to the umpire that it had been agreed between plaintiff and defendants 
that the plaintiff's inventory should be accepted and be binding as to the amount 
and value of the goods on hand before the fire, and that as a consequence of this 
false and fraudulent misrepresentation the appraisers and umpire did not examine 
the goods, but relied on the inventory, and that the inventory was grossly excessive 
in its value. 

The trial court made extended findings of fact, some of which read: 

“No. 22. * * * The evidence in this case is not of such a character as to convince 
the court that Carl M. Anderson, the appraiser selected by the plaintiff, was interested 
or an employee of the plaintiff, nor that he was guilty of any bias or prejudice or 
fraud, or that he made any false representations in behalf of the plaintiff; and 
the court does not find that said Anderson was interested or that he was an employee 
of the plaintiff, or that he was guilty of bias or prejudice or fraud or that he made 
false representations. The evidence shows that the appraisers and the umpire made 
a personal examination of the stock of goods, counted the suits and overcoats, and 
made an examination of the results of the fire, and that they determined for them- 
selves the sound value of the entire stock of goods, and that the appraiser, Carl M. 
Anderson, and the umpire, H. W. Reed, agreed upon the appraisal, and that they 
did not include in the allowance illegal or unlawful items as claimed in the answer. 
The court finds that the appraiser, Anderson, and the umpire acted in good faith, 
and that the sound value of the stock and the damage pertaining thereto occasioned 
by the fire represented their own judgment as to such matters. * * * 

“No. 29. The value of plaintiff’s stock at the date of the fire was substantially 
as recited in the award. 

“No. 30. The damage sustained by the plaintiff as the direct result of the fire 
was substantially as recited in the award.” 


Defendant’s motion to set these and some less important findings aside was 
overruled. Their motion for additional findings was denied. Judgment was entered 
for plaintiff in conformity with the umpire’s award. Hence these appeals. 


[1] There is an assignment of errors based on the refusal of the trial court 
to make certain findings suggested by defendants and on certain of the findings which 
the trial court did make, the chief of which are set out above. But defendants’ brief 
makes no attempt to follow this assignment. Indeed, it seems clear that what these 
appellants desire is, not a critical examination of some one or more assigned errors 
committed by the trial court of sufficient gravity to require or justify a reversal of 
the judgment, but that this court should undertake independently to try these law- 
suits de novo on the record and give judgment thereon according to our discretion, 
regardless of the judgment of the trial court. Such a theory of the scope of appellate 
review is altogether foreign to this jurisdiction. Bruington v. Wagoner, 100 Kan. 
439, 441, 164 Pac. 1057; Upton v. Pendry, 110 Kan. 191, 203 Pac. 300; Hayslip v. 
Insurance Co., 112 Kan. 189, 210 Pac. 188; Nelson v. Railroad Co., 116 Kan.—, 225 
Pac. 1065, decided May 10, 1924. 


[2] Coming then to the matters which may properly concern this court on 
appeal, it is difficult to get a hold of anything which looks like a point for judicial 
discussion. Defendants lodge a barrage of words against Appraiser Anderson, but 
the trial court was not bound to adopt their view of his qualifications or fairness, 
or that he improperly imposed his will upon the umpire. This court cannot say 
that any erroneous or undue significance was attached to the “perpetual inventory” 
in arriving at the amount of the award and the insurers’ aggregate liability. It is 
of no consequence now what the testimony of Harris, the adjuster, and Knorr, the 
appraiser, chosen by the defendants, may have been. The trial court saw fit to 
minimize or discredit their testimony so far as it was at variance with that given in 
behalf of plaintiff. The same principles of appellate review apply to the contention 
that Umpire Reed took into consideration an indirect loss of $5,000 sustained by 
plaintiff such as rents and loss of business. Reed testified that he did not intend to 
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include that sum in fixing the amount of the award. The trial court believed him, 
which settled that controverted fact. 

Neither is it of any consequence that the award was in excess of plaintiff’s 
original claim as shown by its proof of loss. Since that claim and proof was re- 
jected by defendants, plaintiff was no more bound thereby than they were. 

The court is urged not to overlook the fact that “within two hours after Ander- 
son returned his outrageous award the stock was being moved.” Plaintiff’s lease 
on the building had expired on January 1, 1921. By forbearance of the landlord, 
plaintiff was permitted to occupy the premises until the appraisement and award 
were determined. There was no occasion to delay the removal of the damaged 
stock another hour. Furthermore, Harris, the defendant’s adjuster, knew the stock 
was being moved and disposed of and made no objection. Touching the “outrageous 
award,” it may be noted that various witnesses placed the sound value of the stock 
at $50,000, $60,000, $62,000, and $65,000, and that Harris, defendants’ adjuster, con- 
ceded that its salvage value was no more than $24,000, so there was substantial 
evidence that plaintiff’s loss was from $26,000 to $41,000, which clearly placed the 
award of $26,300 beyond this court’s jurisdiction to disturb. 

Hence the judgments against appellants for their proportionate shares of the 
aggregate liability must be affirmed. 

All the Justices concurring. 

BROWN v. HOME INS. CO. OF NEW YORK 
(Court of Appeals of Kentucky. June 10, 1924.) 
262 Southwestern Reporter, 1088. 
2. INSURANCE—ORAL CONTRACT NOT ENFORCED, UNLESS EVERY 

ESSENTIAL ELEMENT ESTABLISHED, 

Before oral contract of fire insurance will be enforced, every essential element 
usually found in such contracts must be established. 

(For other cases, see Insurance, Dec. Dig. § 131 [1].) 

Appeal from Circuit Court, Shelby County. 

Action by E. T. Brown against the Home Insurance Company of New York. 
Judgment for defendant, and plaintiff appeals. Affirmed. 

Pickett, Barrickman & Kaltenbacher, of Shelbyville, for appellant. 

E. L. Snider, of Chicago, Ill., and R. F. Matthews, and Beckham & Gilbert, 
all of Shelbyville, for appellee. 

Sampson, C. J. Appellant Brown instituted this action against the Home Insur- 
ance Company of New York to recover $1,000 on a parole contract of fire insurance 
made, as it is alleged in the petition, on January 1, 1920, whereby the insurance com- 
pany undertook to insure Brown’s residence and the contents, for a term of five 
years against loss by fire, in consideration of an annual premium of $10.80. The 
insurance company denied it entered into such a contract and therefore denied 
liability. 5; 

[1] The insurance company recognizes the general rule that oral contracts of 
fire insurance are enforceable, but it says that no such contract was made by it 
with appellant Brown, and asserts that the evidence introduced by Brown does not 
sustain his contention that such a contract was entered into. In 14 R. C. L. p. 880, 
it is said that the authorities are agreed that in the absence of a statute to the 
contrary, of which there are examples, an oral conttact of insurance which contains 
all of the elements essential to a contract is valid. Such a contract for a period of one 
year, beginning on its date, is not within the statute of frauds, and even a contract 
to insure for three years is not within the statute of frauds, since it may be com- 
pletely performed within a year on the happening of a contingency. This rule has 
been applied many times by this court. 

“But to entitle one to the specific performance of a verbal agreement to insure, 
or to issue a policy, he must prove an oral contract possessing all the essentials of a 
written contract of insurance, namely, the subject-matter, the risk insured against, the 
amount of insurance, the rate of premium, the duration of the risk, and the identity 
of the parties. * * * And it must also appear that the agent had authority to bind 
the company sought to be held to the payment of the risk.” Hartford Fire Insurance 
Co. v. Trimble, 117 Ky. 583, 78 S. W. 462; Springfield Fire Insurance Co. v. 
Snowden, 173 Ky. 664, 191 S. W. 439; Georgia Casualty Co, v. Bond-Foley Lumber 
Co., 187 Ky. 511, 219 S. W. 442. 
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[2] Before such a contract will be enforced in our courts every essential ele- 
ment usually found in such contracts must be established. In this case it was shown 
by the evidence of appellant Brown and his wife, who may be regarded as his agent 
for the purpose of giving testimony, that appellant Brown applied to the agent of 
the insurance company on the 3lst of December, 1919, for a policy of fire insurance 
upon his house and furnishings, saying he wanted all the insurance he could get. The 
agent promised to visit the home of Brown and inspect the premises and the prop- 
erty to be insured within the next week, but did not fix a day certain. Brown 
returned to his home and told his wife that he had applied for insurance and that the 
agent would be at their home within the next week, and directed her to show the 
premises to the insurance agent and to assist him in obtaining the necessary data. 
Before going to his work on the following morning Brown again reminded his 
wife that the agent of the insurance company was expected to call at any time. The 
agent accompanied by an associate did call upon January Ist, but Brown being 
absent they talked to his wife concerning the insurance and made many inquiries. 
They also made measurements of the premises and made a plat of the house and 
grounds. Before leaving they instructed her to say to her husband when he returned 
home that they had been there and for him to come into their offices the next time 
he was in town, which she told them would be two weeks, he living 16 miles from 
the county seat, and they would prepare an application for insurance which he could 
sign. Nothing was said about the payment of the premium, although she testifies 
that the policy was to be for $1,000 upon the house and contents and that the 
premium would be $10.80 per year, the policy to run for five years. Appellant 
Brown did not know the rate or premium to be charged until he came home that 
night, so he testified. He never obligated himself to pay a premium or to take any 
definite amount of insurance. 

The case is fairly well made out for appellant except that it is not shown by any 
witness that Brown authorized his wife as his agent or otherwise to enter into a 
contract with the insurance company for a policy of fire insurance or to obligate him 
to pay to the insurance company any premium therefor. She says, however, that 
the agent said the policy would be dated January Ist, and that the property was 
insured from the time the agents were there, although they gave her no receipt or 
binder. The property was destroyed by fire January 17th. 

[3] Such a contract must be mutual in order to be binding. We are sure from 
the evidence the appellant was not bound, by anything that happened at his home on 
the day the insurance agents visited it, to pay a premium or to accept a policy of 
insurance, and, he not being bound, the company was not bound. There was no 
mutuality in the contract proven, and the trial court did not err in peremptorily 
directing the jury to find and return a verdict for the defendant company. 

Judgment affirmed. 


No. 26841. 
CAMPBELL v. RICHMOND INS. CO. 
In re CAMPBELL. 
(Supreme Court of Louisiana. May 5, 1924. Rehearing Denied by Whole Court 
June 6, 1924.) 
100 Southern Reporter, 679. 


INSURANCE—HOLDER OF CONTRACT FOR DEED NOT OWNER OF 

“FEE-SIMPLE TITLE.” 

One holding contract for deed upon payment of installments was not owner 
in “fee-simple” within meaning of fire policy. 

(For other cases, see Insurance, Dec. Dig. § 282 [8].) 

Action by S. J. Campbell against the Richmond Insurance Company. Judgment 
for partial relief, which was affirmed by Court of Appeal, and plaintiff brings 
certiorari. Affirmed. ; 

Jess Johnson, of Baton Rouge, and F. Wilfred Gaudin, of New Orleans, for 
applicant. ae 

H. Payne Breazeale, of Baton Rouge, and Spencer, Gidiere, Phelps & Dunbar, 
of New Orleans, for defendant. 

By Division C, composed of Overton, St. Paul, and Thompson, JJ. 
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Overton, J. On plaintiff’s application, defendant issued to him a fire insurance 
policy on a building located on lot 10, square 16, Prosperity subdivision, Baton 
Rouge, La. The amount of the policy was $600, for which a premium of $9 was 
paid. 

On the night of February 8, 1922, the building was destroyed by fire. Defen- 
dant refused to pay the policy, and plaintiff brought suit for $600 the amount of the 
policy; for $150 attorney’s fees; for $9, the amount of the premium paid; and 
for 12 per cent. damages. Defendant filed its answer; the case was tried; and the 
trial resulted in a judgment in favor of plaintiff for only $9, the amount of the 
premium paid by him. Plaintiff then appealed to the Court of Appeal for the 
First Circuit. The appeal resulted in the affrmance of the judgment rendered by 
the trial court. Plaintiff then applied to this court to review the judgment of the 
Court of Appeal, and a writ was granted for that purpose. 

The policy sued on contains, among other provisions, the following: 

“This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void * * * if the subject of insurance be a building on 
ground not owned by the assured in fee simple.” 

The sole evidence of defendant’s title to the lot on which the building insured 
was located, if he had any title to that lot, is a document reading as follows: 

“For and in consideration of three hundred and sixty dollars of which Bacon 
& Johns have received in cash the sum of twenty dollars, and the remainder of 
which is to be paid to us in thirty-four monthly installments of ten dollars due 
respectively on the 20th day of March, 1921, and monthly thereafter, at 28 Reymond 
Bldg., in the city of Baton Rouge, La., with interest at the rate of 6 per cent. per 
annum on each installment from date until paid, we hereby agree to sell to S. J. 
Campbell, route 4, the following described property, to wit: 

“Lots 9 and 10, block 16 of Suburb Prosperity of East Baton Rouge parish, La. 

“And the said purchaser agrees and obligates himself to purchase said property 
for the price and upon the terms above stipulated, and to pay all taxes or other 
assessments on said property and the premiums on the insurance on the improve- 
ments thereon, within ten days after being notified by the seller that same are due. 

“Any failure on the part of said purchaser to pay said taxes or premiums on 
insurance as above stipulated, or to pay any two of said installments at maturity, 
or the interest as herein stipulated, shall, at the option of the seller, and without 
further demand or putting in default and as a penalty abrogate and annul this 
contract; in which event all sums paid to said Bacon & Johns shall be considered 
as rental for the use of said property, and any buildings or other improvements on 
said property shall remain and become the property of said Bacon & Johns.” 

Soon after the execution of the foregoing instrument, plaintiff went into pos- 
session of the lots therein described and erected a building on one of them, to wit, 
on lot 10. It was to insure this building that the policy sued on was written. At 
the time of the fire, plaintiff had not paid all of the installments called for by 
the contract quoted, and the same, therefore, was necessarily true when the policy 
was issued. 

The chief defense, and the one sustained by the Court of Appeal, is that 
defendant did not own, in fee simple, the lot on which the building insured was 
located, and hence is not entitled to recover the amount of the policy under its 
terms. 

As to whether or not that defense is well founded depends upon the effect 
to be given to the contract entered into between plaintiff and Bacon & Johns. That 
contract is the only evidence relied upon by plaintiff to show title in himself to the 
lot in question. Hence, if by virtue of it plaintiff did not become the owner of 
lot 10, in fee simple, then that defense is well founded; but if, upon the other hand, 
he did, then the defense should not be sustained. 

The case of Trichel v. Home Insurance Co., 99 South. 403, No. 24,944, not 
yet [officially] reported, involve a question not unlike the one here submitted. In 
that case the policy contained a clause avoiding it, if the interest of the insured in 
the property, forming the subject of the contract, should be other than “uncondi- 
tional and sole ownership.” After the issuance of the policy, the insured entered 
into a contract reading substantially as follows: 

“That the said Trichel (the insured) agrees to convey by deed of warranty to 
the said Mrs. W. G. Cavell, the following described property * * * upon the pay- 
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ment to the said Trichel by the said Mrs. Cavell of $5,760, as follows: $900 cash in 
hand paid, and the balance at the rate of $50 per month with interest from sale. 
Whenever the said Mrs. Cavell shall have reduced the principal to such an amount 
as she can (and will) borrow from a certain building association, said Trichel 
agrees to make said warranty deed, on being paid said balance. Failure of said Mrs. 
Cavell to meet any payment within 60 days after the same becomes due shall entitle 
said Trichel to annul this contract and forfeit all previous payments, as rent and 
liquidated damages for possession of the premises.” 

The contention of the insurance company was that this contract operated a 
change of title, or of interest, and that its effect, therefore, was to annul the policy. 

After reviewing the jurisprudence on the question as to whether such a contract 
operated a change of title, this court said: 

“* * * Our conclusion is that any agreement for the sale of real estate, which 
is not intended to be the final writing between the parties, but on the contrary, to 
be followed by another and final deed, is a mere promise of sale and not a sale, and 
does not transfer the title to said property; unless it clearly appear that the parties 
contemplated that the new deed ‘should be only confirmatus of the first and not 
indispensable for the transfer of title.” 

In the foregoing case, the court found that the contract between Trichel and 
Mrs. Cavell was not final, but was to be followed by a formal deed, to be given 
under certain conditions, and hence held that it did not operate a change of title; 
and therefore did not work a forfeiture of the policy. 

In our view of the contract between plaintiff, in the case at bar, and Bacon & 
Johns, shows that it was not intended that the contract entered into by them should 
be the final instrument between them; but, to the contrary, its language unmistakably 
shows that it was the intention of the parties that a deed should be executed by 
Bacon & Johns, transferring the lots to plaintiff upon his complying with certain 
conditions. Hence, under the ruling in the Trichel Case, which is supported by ample 
authority, the contract mentioned, is only a promise of sale; and therefore is not 
translative of property. As the contract was not translative of property, it follows 
that Bacon & Johns remained the owners of the lot on which the building insured 
was located. As it appears that they were still such when the policy was issued 
and when the fire occurred, it follows that plaintiff cannot be considered at either 
time to have been the owner, in fee simple, of lot 10. He had no title to it what- 
ever. Hence he can recover nothing more than the premium paid by him which 
premium defendant concedes to be due him. 

We have considered the authorities from other jurisdictions, cited by plaintiff, 
holding that in a case, such as the present, there may be a recovery. The effects, 
however, flowing from a contract, such as the one with Bacon & Johns, here con- 
sidered, are different in those jurisdictions from what they are here. Hence the 
authorities mentioned cannot be followed in this state. 

For the reasons assigned, the judgment of the Court of Appeal is affirmed; 
plaintiff to pay the costs. 

Rehearing refused by the Whole Court. 


EXCELLO CLOTHING CO. v. MARQUETTE NAT. FIRE INS. CO. (No. 85.) 
(Court of Errors and Appeals of New Jersey. May 19, 1924.) 
124 Atlantic Reporter, 784. 
(Syllabus by the Court.) 
INSURANCE—FIRE POLICY HELD TO COVER PATTERNS UNDER 

COVERAGE CLAUSE. , 

The coverage clause on the “merchandise form” attached to a policy of fire 
insurance provided for a liability of ‘nil’ on stock of merchandise, and $2,500 on 
furniture and fixtures and a number of other kinds of articles, “and all tools, 
utensils, articles, implements, and appurtenances used in the business not herein 
specifically mentioned.” Held, that the policy covered paper patterns used in. the 
business of a manufacturing clothier, although the word “patterns” occurred in a 
list of articles in the printed body of the policy, as to which the printed portion 
provided the company should not be liable “unless liability is specifically assumed 
thereon.” 

(For other cases, see Insurance, Dec. Dig. § 163 [3].) 

Walker, Ch., and Black and Katzenbach, J.J., dissenting. 
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Appeal from Supreme Court. 

Action by the Excello Clothing Company against the Marquette National Fire 
a Company. From a judgment for defendant (119 Atl. 794), plaintiff appeals. 

eversed. 

Joseph T. Lieblich, of Paterson, for appellant. 

Ralph E. Lum, of Newark, for respondent. 

Parker, J. The question is purely one of the construction of the language of 
a fire insurance policy relating to the description of the property insured. The 
special language of the rider or slip designated “Merchandise Form,” and of the 
alphabetical catalogue of articles not covered “unless liability it specifically assumed 
thereon,” is set forth in the opinion of the Supreme Court and need not be repeated. 
But, as we reach an opposite result in the disposition of the case, it is proper to 
point out in a prefatory way that plaintiff’s business was that of a manufacturer of 
clothing, as distinct from a merchant tailor, and that the policy specifically assumed 
no risk whatever on the stock of merchandise, the word “nil” being attached to that 
clause on the “merchandise form.” The risk was therefore applicable exclusively to 
property covered by the paragraph quoted by the Supreme Court. 

The decision of that court, as we understand it, while recognizing, at least sub 
silentio, the rule that written portions of the insurance contract override the printed 
portions when the two are in conflict (26 C. J. 76), and the cognate rule, which seems 
fairly well established and which we think is correct, that the “rider” or special 
descriptive clause attached to a policy is entitled to similar preference (Id. 77), 
held that when patterns were excluded in the catalogué printed in the body of the 
policy, they could not be considered covered unless the policy specifically states 
that liability is asumed thereon, and that the policy does not specifically so state. 
The language of the policy will bear a careful scrutiny. It says: 

“Nor, unless liability is specifically assumed hereon, for loss to awnings. [Then 
follows the alphabetical catalogue, which includes drawings, dies, implements, models, 
patterns, and tools.]” 

The questions, then, seem to be whether there could be, and, if so, whether 
there was, a specific assumption of liability on “patterns,” without actually using 
that word therein, and perhaps whether by the rider, or by a written clause, the 
nonassumption paragraph might not be entirely overborne. 

We think it would be contrary to sound canons of constructions of written 
instruments to say that only a specific mention of the “patterns” will avail to 
nullify the printed exception. Suppose, for example, the written part, or the 
rider described “all personal property of every description contained in the premises, 
without regard to any exception stated in the body of this policy.” We venture 
to say that no alphabetical catalogue of exceptions would stand against that. If 
this be so, then it follows that language can be invoked to countervail the alpha- 
betical clause without specific mention of articles catalogued therein, and the 
question will then be as to what language is sufficient to express an intent that 
the catalogue is to be disregarded pro tanto or in toto; and, in solving this, heed 
should be given to the rule that, in case of doubt, the construction favorable to the 
assured is to be adopted. Harris v. Casualty Co., 83 N. J. Law, 641, 85 Atl. 194, 
44 L. R. A. (N. S.) 70, Ann. Cas. 1914B, 846; Bohles v. Prudential Ins. Co., 84 
N. J. Law, 315, 86 Atl. 438. Now, when the insured received and paid for a policy 
wherein the coverage clauses excluded stock of merchandise and included “all 
tools, utensils, articles, implements and appurtenances used in the business not 
specifically mentioned,” this in our view amounted to saying that neither the insurer 
nor the insured intended to stand on alphabetical catalogues or itemized inventories, 
but that both intended to cover all “articles used in the business not specifically 
mentioned,” which indisputably would include the patterns. It is true that “tools” 
and “implements” are mentioned in both the policy and the rider; but any argument on 
this score is fairly met by noting that neither “articles” nor “utensils” nor appurte- 
nances” are mentioned in the body of the policy. The clause “not herein specifically 
mentioned” has just been noticed. f 

The question is novel in this state, and there seems to be no outside decision 
precisely in point. In Johnston v. Insurance Co., 118 N. C. 643, 24 S. E. 424, the 
description of coverage was “stock of cloth, cassimeres, clothing, trimmings, and 
all: other articles usual in a merchant tailor’s establishment,” and it was held this 
did not include a merchant tailor’s patterns, as against a catalogue clause accepting 
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them. The language of the coverage is not the same as in the case at bar; nor 
are the circumstances. In Lovewell v. Westchester Ins. Co. 124 Mass. 418, 26 
Am. Rep. 671, the coverage was on “fixed and movable machinery, engines, lathes, 
and tools,” and patterns for casting were held included as against a nonliability 
clause mentioning “patterns.” We reach the same result as in the Massachusetts 
case, but on the somewhat broader ground that the language of the coverage clause 
plainly indicates an intent to insure generally all articles and appurtenances used 
in the business, including patterns without regard to catalogued exceptions in the 
body of the policy. 

The judgment of the Supreme Court will be reversed, and that of the common 
pleas affirmed. 

For affirmance: The Chancellor and Justices Black and Katzenbach. 

For reversal: Justices Parker, Minturn, Kalisch, Campbell, and Lloyd, and 
Judges White, Van Buskirk, Clark, McGlennon, and Kays. 


CALEDONIAN INS. CO. v. NORTH DUTCH REFORMED CHURCH 
(Court of Errors and Appeals of New Jersey. May 19, 1924.) 
124 Atlantic Reporter, 703. 
(Syllabus by the Court) 

1. INSURANCE—THAT OTHER INSURERS SETTLED WITH INSURED 
AT HIGHER FIGURE NOT SUFFICIENT FOR HOLDING AGAINST 
INSURER. 

The fact that other companies, carrying insurance on the same building as com- 
plainant, settled with defendant at a higher comparative figure than the amount in 
dispute between the complainant and defendant, is not sufficient ground for holding 
against the complainant, as complainant has a right to stand upon its own policy of 
insurance. 

(For other cases, se Insurance, Dec. Dig. § 579.) 

2. INSURANCE—UMPIRE NOT REMOVED, IN ABSENCE OF EVIDENCE 
TO SUSTAIN CHARGE OF INCOMPETENCY. 

The court will not remove an umpire, appointed by the court of common pleas 
and selected by appraisers to act with them in adjusting a loss between insurer and 
insured, where no evidence is introduced to substantiate the claim of one of the parties 
that the umpire is incompetent. 

(For other cases, see Insurance, Dec. Dig. § 574 [7]. 

3. INSURANCE—COURT WILL NOT REMOVE UMPIRE OR SET ASIDE 
AWARD IN THE ABSENCE OF FRAUD. 

In such a case, where no fraud is alleged or proved against the umpire and one 
of the appraisers who made the award, the court will not remove the umpire or set 
aside the award. 

(For other cases, see Insurance, Dec. Dig. § 574 [5].) 

4. INSURANCE—COURT WILL NOT WEIGH TECHNICALITIES OF 
METHOD OF AWARD AND APPRAISAL, WHEN APPRAISER AND 
UMPIRE COMPETENT, AND NO INJUSTICE OR FRAUD SHOWN. 
Where the insured has sustained a loss, and an award has been made by an umpire 

duly appointed and one of the appraisers, in accordance with the terms of the policy, 

the court will not weigh the technicalities of the method of arriving at the award 
and making the appraisal, when the appraisers and umpire were admittedly competent, 
and no injustice or fraud has been committed. 

(For other cases, see Insurance, Dec. Dig. § 574 [5].) 

Appeal from Court of Chancery. 

Suit by Caledonian Insurance Company against the North Dutch Reformed 
Church. From a decree for defendant (123 Atl. 242), plaintiff appeals. Affirmed. 

Lum, Tamblyn & Colyer, of Nowark (Ralph E. Lum, of Newark, of counsel), for 
appellant. 

Osborne & Astley, of Newark, for respondent. : é 

Kays, J. The bill in this case was filed for the purpose of attacking an award of 
an umpire appointed by the court of common pleas of Essex county, who was ap- 
pointed to act with appraisers named by the complainant company and the defendant, 
in connection with a loss by fire sustained by the defendant. 

On December 27, 1922, the defendant, North Dutch Reformed Church of Newark, 
was damaged by fire. The property of the defendant was insured for about $160,000 
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in 14 insurance companies, which, as usual in such cases, were liable pro rata for the 
loss in proportion to the amounts respectively written by them. The complainant 
company had on February 7, 1922, insured the church property, including the Sunday 
school buildings and fixtures, as indicated in a policy of insurance, for a sum not 
exceeding $13,883.39. The complainant company and the defendant could not agree 
upon the loss, and, in accordance with the provisions of the policy, entered into what 
they termed an appraisal agreement on March 26, 1923. By virtue of this agreement 
the insurance company appointed one John W. Clark to act as its appraiser, and the 
defendant appointed one John Enstice to act as its appraiser. Under the agreement the 
two appraisers were to select a competent, disinterested person to act as umpire. The 
two appraisers were unable to agree upon a person to act as such umpire, and, upon 
the application of the defendant, the court of common pleas of Essex county appointed 
such umpire under an act of the Legislature entitled “An act to provide for the regu- 
lation and incorporation of insurance companies and to regulate the transaction of 
insurance business in this state.” 2 Comp. St. p. 2863, §79. The order of the court 
of common pleas appointing such umpire was made on April 20, 1923. On April 23, 
1923, the same umpire, so appointed by the court of common pleas, Oakley W. 
Cook, was also appointed by the two appraisers, John W. Clark and John Enstice, 
by a writing signed by said appraisers. 

On April 23, 1923, the appraisers met and proceeded to estimate and appraise the 
loss, item by item. Their differences were submitted to the umpire. The umpire 
made investigation of the items in dispute, and on May 3, 1923, the appraisers and 
umpire appeared to have met and the umpire reported that he was ready to make his 
award. The umpire signed his award and made the value $252,000, and the loss 
$152,423. This award was also signed by the appraiser appointed by the defendant. 

The complainant was dissatisfied with the award, and filed a bill in the Court of 
Chancery, asking to have the award set aside and the umpire removed. The grounds 
of attack were that the umpire and appraiser for the defendant made the award with- 
out due consideration with the appraiser appointed by the insurance company; that 
the award, although allowing deduction for depreciation, did not deduct depreciation 
in determining the loss and damage; that the award was not itemized; that the award 
did not separate and itemize the damage to the church and the damage to the Sunday 
school; and that the umpire was of insufficient experience, incompetent and unskilled. 
The vice chaticellor held that the points raised by the complainant were not well taken. 
He laid stress on the fact that 13 other insurance companies which carried insurance 
on the buildings in question had settled with the defendant at a comparatively higher 
figure than the amount in dispute in this case, wihch fact seemed to prove that the 
award was reasonable. 

[1-4] We are of the opinion that the fact that 13 other insurance companies had 
settled with the defendant at a higher comparative figure than the amount in dispute 
in this case is not sufficient ground for holding against the complainant, as the com- 
plainant had a right to stand on its policy of insurance. On the other hand, there 
seems to be nothing either in the bill itself or in the evidence which shows any fraud 
was practised upon the complainant. Actual fraud must be alleged and proved. 
Chancery Rules 1923, rule No. 46. This same rule appears in First Supplement of 
the Compiled Statut<s 1911-1915, p. 130, rule No. 33; Davis v. Davis, 55 N, J. Eq. 37, 
36 Atl. 475. The court cannot weigh the experience and competency of an umpire 
lawfully appointed by the court and under the policy of insurance as was Mr. Cook. 
The insurance company cannot complain that its appraiser was not sufficiently con- 
sulted, if the award appears to be an award of the umpire upon questions which were 
in dispute between the appraisers, as appears in this case. We can see no reason for 
the separation and the itemizing of the damage to the church and Sunday school, as 
the policy covered both and was not apportioned as between the two. An award 
made as this was made will not be set aside unless there is clear proof of injustice 
done to the complainant. The evidence in his case as we view it fails to disclose, as has 
already been stated, any actual fraud, and also fails to disclose any injustice to the 
complainant. ; 

We are further of the opinion that the allowance fee of $500 to the defendant was 
fair and reasonable and should be allowed. ; ; 

The bill, therefore, was properly dismissed, because of the insufficiency of the 
allegations in the bill itself, and also for the insufficiency of proof to sustain the alle- 
gations therein made. 
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For the reasons stated, the decree appealed from will be affirmed, with costs. 

For affirmance: The Chief Justice, Justices Trenchard, Parker, Minturn, Kalisch 
Black, Katzenbach, Campbell, and Lloyd, and Judges White, Gardner Van Buskirk. 
Clark, McGlennon, and Kays. : 

For reversal: None. 


JAMMAL y. GIRARD FIRE & MARINE INS. CO. et At. 
(Supreme Court, Appellate Division, Fourth Department. July 1, 1924.) 
, 205 New York Supplement, 561. 

2. INSURANCE—FIRE POLICY IN NAME OF ONE TENANT IN COMMON 
HELD VOID UNDER CLAUSE REQUIRING “SOLE OWNERSHIP.” 
Where tenant in common takes out fire policy in own name, policy is void, under 

provision requiring insured to be unconditional and sole owner; ownership being sole 

only when no other person has interest in property as part owner. 

(For other cases, see Insurance, Dec. Dig. § 282 [4].) 

3. INSURANCE—TENANT IN COMMON HELD NOT SOLE ONWER AS 
MATTER OF LAW. 

Where tenant in common of farm took fire policy in own name, held, that as 
matter of law he was not sole owner, notwithstanding cotenant never paid anything, 
and violated agreement, and agreed to give insured quit-claim deed, and insured was 
in possession at time policy was issued, as cotenant’s vested interest could not be 
acquired in such manner, under Real Property Law, §§ 242-244. 

(For other cases, see Insurance, Dec. Dig. § 668 [5].) 

4. INSURANCE—FIRE POLICY HELD SEVERABLE, AND VALID AS TO 
PERSONALITY, OF WHICH INSURED WAS SOLE OWNER. 

Fire policy, though void as to buildings, because insured was not sole owner, held 
severable, and valid as to personal property covered, if insured was sole and uncon- 
ditional owner thereof. 

(For other cases, see Insurance, Dec. Dig. § 282[14].) 

5. INSURANCE—WHETHER PERSONAL PROPERTY ON FARM OWNED 
IN COMMON WAS SOLE PROPERTY OF INSURED HELD QUESTION 
OF FACT. 

Whether personal property on farm belonging to tenants in common was sole 
property of insured, within policy, held question of fact. 

(For other cases, see Insurance, Dec. Dig. § 668 [5].) 

Appeal from Trial Term, Jefferson County. J 

Action by Joseph H. Jammal against the Girard Fire & Marine Insurance Com- 
pany and George H. McAllister. From a judgment for $685.85, for defendant last 
named, against the insurance company, and from a judgment for $2,763.33 for plaintiff, 
and from an order denying its motion for a new trial on the judge’s minutes the 
insurance company appeals. Judgment in favor of defendant McAllister affirmed, 
judgment and order for plaintiff reversed o nthe law and facts, and new trial granted. 

Argued before Clark, Davis, Sears and Crouch, JJ. 

Pitcher & O’Brien, of Watertown (F. B. Pitcher, of Watertown, of counsel), for 
appelant. 

' Burns, Crabb & Maloney, of Watertown (Clarence L. Crabb, of Watertown, of 
counsel), for respondent Jammal. 

W. H. Gilman, of Watertown, for respondent McAllister. 

Crark, J. [1] The plaintiff and George Arraf entered into an oral agreement, 
which provided that the plaintiff should purchase the farm in question in his name 
and in the name of Charles Arraf, a brother of George. On July 1, 1919, the farm 
and personal property thereon was purchased for the sum of $5,000. The plaintiff 
paid $2,700 on the purchase price, and the plaintiff and Charles Arraf, the grantees 
in the decd, assumed and agreed to pay a mortgage on said real property of $2,300. 
It was agreed between the plaintiff and his cograntee, Charles Arraf, that Arraf 
should live upon the farm, run it, and out of his share of the profits pay the mort- 
gage and interest. The deed was duly recorded. The property was insured under an 
insurance policy issued to the plaintiff and Charles Arraf, the grantees named in the 
deed. Arraf went upon the farm and to some extent carried out the oral agreement. 
There can be no question but what, under the conceded facts, Arraf had some interest 
in the property. He was named as a grantee in the deed, under which he assumed 
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and agreed to pay the mortgage of $2,300. The property was insured in his name 
and that of the -plaintiff.. Under such circumstances the plaintiff was not the sole 
owner of the property. Noyes et al. v. Hartford Fire Ins. Co., 54 N. Y. 668; Lasher 
et al. v. St. Joseph Fire & Marine Ins. Co., 86 N. Y. 423; Richards on Insurance 
(3d Ed.), p. 152. The grantees named in the deed were tenants in common. Real 
Property Law, § 66. 

The plaintiff and Arraf did not agree. The plaintiff found fault with Arraf for 
not spending all of his time upon the farm, and for not carrying out his agreement. 
The farm did not pay, and there was constant friction between the owners. In the 
summer of 1920 the plaintiff requested Arraf to go on the farm, and stay there 
and run it. Arraf refused to do so, and the plaintiff told him he was through with 
him, and asked Arraf to give him a deed. The plaintiff testified that Arraf agreed, 
from time to time, to sign a deed, but did not do so, and Arraf was not released 
from his covenant to pay the mortgage. 

[2] In October, 1920, the plaintiff took out the insurance policy in question in 
his = name. The policy is a New York standard policy and contains the follow- 
ing clause: 

“This entire policy shall be void, unless otherwise provided by agreement in 
writing added hereto, (a) if the interest of the insured be other than unconditional 
and sole ownership, or (b) if the subject of insurance of a building on ground not 
owned by the insured in fee simple.” 


Thereafter part of the buildings and personal property were destroyed by fire. 
The defendant insurance company refused to pay, and this action was commenced 
against the insurance company and the mortgagee, McAllister. It is conceded that 
the mortgagee is entitled to recover. The insurance company defended upon several 
grounds, one of which is under the clause of the policy herein quoted. Concededly, 
if the plaintiff and Arraf were tenants in common on the property at the time the 
policy was issued, it was void, and there can be no recovery by the plaintiff for the 
loss of the property owned in common with Arraf at the time the policy was issued. 
McGrath v. Home Ins. Co., 88 App. Div. 153, 84 N. Y. Supp. 374; Clement on Fire 
Insurance, vol. 2, p. 152; Cooley’s Briefs on the Law of Insurance, vol. 2, pp. 1369- 
1374; Southern Cotton Oil Co. v. Prudential Fire Ass’n, 78 Hun. 373, 29 N. Y. Supp. 
128. An ownership, to be sole, cannot be an ownership held as tenant in common 
with another. An ownership is sole when no other person has an interest in the same 
property as part owner. Clement on Fire Insurance, vol. 2, p. 152. 


{3] Upon the trial the appellant raised the question now urged here by appro- 
priate objections and exceptions. The learned trial justice submitted to the jury, to be 
determined as a question of fact, the question of whether the plaintiff was the sole 
and unconditional owner of the buildings insured. It should have been decided in 
appellant’s favor as a question of law. If, when the policy was issued on October 
12, 1920, the plaintiff was not the sole and unconditional owner, the policy was void. 
Whatever occurred after that between the plaintiff and Arraf could not affect the 


liability of the defendant insurance company. Clement on Fire Insurance, vol. 2, 
p. 152. 


It is urged by the plaintiff that Arraf never paid anything on the property; that 
he did not pay off the mortgage as agreed; that he breached his agreement to stay 
on the farm and run it; that he abandon-d the farm before the policy was issued; 
that he agreed to give the plaintiff a quit-claim deed; and that the plaintiff was in 
possession at the time the policy was issued. The plaintiff contends that those facts 
justified the jury in finding that he was the sole and unconditional owner of the 
property at the time the policy was issued. Arraf had a vested interest in the prop- 
erty conveyed by the deed, and such interest could not be acquired by the plaintiff 
in the manner described, so as to make him the sole owner within the meaning of the 
clause quoted from the insurance policy. Real Property Law, §§ 242-244. 


[4] The policy was void, in so far as it covered on the buildings. It was sever- 
able, however, and, although void as to the real estate, it might be valid as to per- 
sonal property covered under separate items, provided the plaintiff was the “sole and 
unconditional” owner of such personal property. Merrill v. Agricultural Ins. Co., 73 
N. Y. 452, 29 Am. Rep. 184; Schuster et al. v. Dutchess County Ins. Co., 102 N. Y. 


260, 6 N. E. 406; Donley v. Glens Falls Ins. Co., 184 N. Y. 107, 76 N. E. 914, 6 Ann. 
Cas. 81. 
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[5] It appears that the plaintiff purchased and placed upon the farm certain per- 
sonal property whether not such property became the property of the tenants in 
common, or remained the sole property of the plaintiff, is a question of fact. If 
at the time the policy was issued the plaintiff was the sole owner of any personal 
property covered by the policy and destroyed by the fire, he may recover for the 
loss of such property unless barred by some other defense. The same would 
be true of such personal property acquired after the policy was issued. Cooley’s Briefs 
on the Law of Insurance, vol. 1, p. 757. 

The plaintiff cannot recover for the loss of the buildings, as he was not the sole 
and unconditional owner. Whether he can recover for the loss of any personal 
property will have to be determined upon a new trial. The view which we have taken 
makes it unnecessary to discuss the various other questions raised. 

The judgment in favor of the mortgagee should be affirmed, with costs and dis- 
bursements of the trial and in this court. The judgment and order in favor of the 
plaintiff should be reversed upon the law and facts, and a new trial granted, with costs 
to the appellant insurance company against the plaintiff to abide the event. 

Judgment and order affirmed, with costs, as to George E. McAllister, mortgagee. 
Judgment and order reversed on the law and facts, and a new trial granted as to the 
app-llant insurance company, with costs to said appellant to abide event. All concur. 


JOHNSON v. ROCKY MOUNTAIN FIRE INS. CO. (No. 5453.) 
(Supreme Court of Montana. May 15, 1924.) 
226 Pacific Reporter, 515. 

1. INSURANCE—WHERE POLICY ISSUED WITHOUT WRITTEN APPLI- 
CATION OR INQUIRY, INSURER CANNOT ESCAPE LIABILITY BE- 
CAUSE INSURED NOT FEE SIMPLE OWNER. 

Where insured had insurable interest in building when policy issued and insurer 
did not require written application nor make inquiries concerning insured’s title to 
lots, it cannot escare liability, because insured was not at that time sole owner in 
fee simple as required by policy. 

(For other cases, see Insurance, Dec. Dig. § 389 [2].) 

2. INSURANCE—WHETHER MORTGAGE ON PROPERTY INSURED EVER 
BECAME EFFECTIVE HELD FOR JURY. 

In suit on policy conditioned that, if personal property insured became incum- 
bered, policy should be void, where evidence conflicted on question whether note and 
mortgage made to insured’s wife in contemplation of separation ever was delivered or 
became effective, it raised question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668 [5].) 

3. INSURANCE—SUBSEQUENT CHATTEL MORTGAGE HELD TO IN- 
VALIDATE POLICY ON HOUSE AND CONTENTS ONLY AS TO PER 
SONAL PROPERTY. ; 
Where policy contained separate items on house and contents and was to be void 

if subject of insurance was personal property and became incumbered, subsequent 

chattel mortgage would not invalidate policy, except as to personal property included 
therein. 

(For other cases, see Insurance, Dec. Dig. § 330 [5].) 

4. INSURANCE—UNDISCLOSED CHATTEL MORTGAGE HELD NOT TO 
INVALIDATE POLICY ON PIANO. 

Where chattel mortgage on piano was on file several months before issuance of 
standard policy issued without written application or representations by insured, and 
no questions were asked him, insurer cannot escape liability. 

(For other cas:s, see Insurance, Dec. Dig. § 389 [3].) 

5. INSURANCE—QUESTION OF DENIAL OF LIABILITY AS CONSTI- 
TUTING WAIVER OF NOTICE OF LOSS HELD FOR JURY. 

Evidence that insured, shortly after fire, called at insurer’s office and asked for 
the “boss” and was directed to party who showed familiarity with facts and stated 
insurer would not make payment, raised question for jury as to denial of liability 
constituting waiver of notice of loss. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 
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6. INSURANCE—GENERALLY, DENIAL OF LIABILITY WITHIN TIME 

FOR PROOF OF LOSS WAIVES NECESSITY OF PROOF. 

Generally, if insurer within time for presenting proof of loss denies liability or 
refuses to pay, it thereby waives necessity of proofs. 

(For other cases, see Insurance, Dec. Dig. § 559 [1].) 

8 INSURANCE—NOTICE OF CANCELLATION HELD NOT DENIAL OF 

LIABILITY FOR PAST LOSS WAIVING PROOF OF LOSS. 

Insurer’s notice of cancellation of policy as to future losses under policy held not 
such denial of liability for prior loss as waived requirement of notice of loss. 

(For other cases, see Insurance, Dec. Dig. § 559 [1]. 

9, INSURANCE—DENIAL IN ANSWER HELD NOT DENIAL OF LIABIL- 

ITY WAIVING PROOF OF LOSS. 

Since Rey. Codes 1921, § 9146, permits defendant to set up as many defenses as he 
may have, denial in answer of liability under policy on other grounds than failure of 
insured to prove loss was not such denial of liability as waived notice of proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 559 [1].) 

Appeal fronr District Court, Cascade County; H. H. Ewing, Judge. 

Action by Daniel Johnson against the Rocky Mountain Fire Insurance Company. 
Judgment for defendant, and plaintiff appeals. Reversed with directions to grant new 
trial. 

O’Leary & Doyle, of Great Falls, for appellant. 

Cooper, Stephenson & Hoover, of Great Falls, for respondent. 

Stark, J. This action is based upon two policies of fire insurance issued by the 
defendant to the plaintiff, one for $1,500 dated May 26, 1921, covering the buildings 
located upon lots 5 and 6 in block 11, town site of Montague, and the contents thereof, 
as follows: $700 upon the buildings and $800 upon the contents; the other for $500, 
dated January 21, 1922, covering a piano located in one of the buildings covered by the 
first policy. Practically all of the insured property was destroyed by fire on April 2, 
1922. The defendant having refused to pay under the policy, plaintiff brought this 
suit to recover the amount of his loss. : 

The policies are the “standard” form, and each contains the following clause: 

“This entire policy, unless otherwise provided by agreement indorsed herein, or 
added hereto, shall be void * * * if the subject of the insurance be a building on 
ground not owned by the insured in fee simple, or if the subject of the insurance be 
personal property and be, or become incumbered by a chattel mortgage.” 

Each policy also contains the usual provision to the effect that, if fire occur, the 
insured shall give immediate written notice to the company of any loss sustained 
thereby, and shall also, within 69 days aft.r the fire, render to the company a written 
and verified statement containing certain specified information, commonly referred to 
as “proofs of loss.” 

At the time the first policy was issued the title to lot 6 mentioned therein was 
vested in the plaintiff and his wife, Rosa Johnson. The title to lot 5 then stood in 
the name of the Milwaukee Land Company and so remained until June 15, 1921, 
when the company conveyed the same to plaintiff and his wife. The deeds conveying 
title of both these lots to plaintiff and wife were recorded on July 18, 1921. The 
plaintiff did not give defendant written notice of the occurrence of the fire, nor did 
he at any time furnish the company with the “proofs of loss” as required by the terms 
of the policies. : 

All of the foregoing facts are made to appear in the two causes of action set out 
in the plaintiff’s complaint, which contains further allegations of facts whereby it is 
sought to show that defendant waived the condition of the policy relating to plaintiff's 
ownership of the lots upon which the insured buildings were located, and also waived 
written notice of the occurrence of the fire and the furnishing of proof of loss under 
each of the two policies. ; : 

By appropriate averments in its answer the defendant raised issue upon the ques- 
tions of waiver pleaded in the complaint, aud denied liability under the $1,500 policy 
by reason of plaintiff’s breach of conditions contained therein as to the ownership of 
the lots upon which the insured buildings were located, and his failure to give im- 
mediate notice of the occurrence of the fire and to make proofs of loss. The answer 
further alleges that on December 10, 1921, plaintiff executed and acknowledged a 
chattel mortgage covering all of the insured personal property to secure a note for 
$600 given to his wife, which mortgage was filed in the office of the clerk of the 
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proper county on December 14, 1921, and that by reason thereof the $1,500 policy 
became void, and that the $500 policy was void at the time of its issuance and no 
recovery can be had upon either. 

In reference to the chattel mortgage the plaintiff by reply alleged, in substance, 
that the same never became a valid or subsisting lien upon the property therein de- 
scribed and therefore did not violate the mortgage clause in the $1,500 policy; that 
the same was on file in the office of the clerk of the proper county when the $500 
policy was issued and sets out facts in connection therewith similar to those contained 
in the complaint relative to the issuance of the $1,500 policy, and claimed that thereby 
defendant waived the mortgage clause in the $500 policy. : 

The case was tried before a jury. At the close of all of the testimony the court 
directed a verdict in favor of the defendant, upon which judgment was rendered. The 
plaintiff made a motion for a new trial, which was denied, and this appeal is prose- 
cuted from the judgment. 

The primary question presented is whether the court erred in directing a verdict 
in favor of the defendant, and this involves a determination of the following propo- 
sitions : 

(1) Whether there was any competent evidtnce tending to establish that the de- 
fendant waived the provisions of the first policy to the effect that the same should be 
void _— the plaintiff owned the lots upon which the buildings were located, in fee 
simple. 

(2) The effect on that policy of plaintiff's subsequent execution of the chattel 
mortgage upon the personal property covered thereby. : 

(3) Whether, if the policy was not void ab initio, but its validity was affected by 
the chattel mortgage, the items thereof are severable, so that the policy was void in 
part and valid in part at the time of the fire. 

(4) Whether there was evidence tending to establish that the defendant waived the 
clause in the second policy providing that it should be void if the piano thereby insured 
was mortgaged. 

(5) Whether there was evidence tending to establish that the defendant waived 
the provisions of the policies in reference to giving immediate written notice of the 
occurrence of the fire and the furnishing of proofs of loss. 

{1] (1) That the plaintiff never owned lots 5 and 6 of block 11 in fee simple; that 
he was the sole owner of the buildings located on said lots and had an insurable inter- 
est therein; that he made no written application for the $1,500 insurance policy; that 
no officer or agent of the company asked him any questions concerning the title to 
the lots upon which the buildings covered by the policy were located; that he made 
no representations whatever concerning his title to these lots; that prior to the issu- 
ance of the policy an officer of the bank which, as agent, issued the same, examined 
and went over the property to be insured and was entirely familiar with the same; 
that the clause in the policy with reference to title was not called to plaintiff’s atten- 
tion when the policy was issued and delivered to him and that he did not know about 
the same; that the plaintiff paid and defendant accepted and retained, and has not 
offered to return, the premium upon this policy, are facts which stand uncontradicted 
in the record. 

Whether, under circumstances like these, an insurance company is liable under a 
policy containing the provisions and stipulations embraced in the one under considera- 
tion, is a question upon which the authorities are far from unanimous. This diver- 
gence of opinion is well stated in 14 R. C. L. page 1186, as follows: 

“Many courts maintain the proposition that where an insurer issues a policy with- 
out requiring any application or representations or omits in an application to make 
inquiry as to a ground of forfeiture provided for in the policy, it waives the right to 
insist on a breach existing at the time of the issuance of the policy. There is, how- 
ever, considerable authority founded on sound reasoning that, when a policy is issued 
providing that it shall be void on certain conditions relating to the inception of the 
risk, the insurer may insist thereon notwithstanding the fact that no application or 
representations were made.” 

In notes to this text a large number of cases are collected supporting the two 
theories. 

In the case of Wright v. Fire Insurance Co., 12 Mont. 474, 31 Pac. 87, 19 L. R. A. 
211, this court adopted the doctrine which is announced in the first sentence of the 
paragraph above quoted. The opinion of Mr. Justice Harwood in that case sets out 
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very clearly the principals upon which the ruling is based, and we see no reason why it 
should be departed from. Upon the authority of that case we hold that, since plaintiff 
had an insurable interest in the building when the policy was issued and the defendant 
did not require a written application for the policy or make inquiries concerning plain- 
tiff’s title to the lots, it cannot escape liability for the loss on the ground that plain- 
tiff was not at that time the sole owner hereof in fee simple. 

[2] (2) Subsequent to the issuance of the $1,500 policy, and on December 10, 1921, 
the plaintiff and his wife, Rosa Johnson, had some difficulty and contemplated a separa- 
tion. In an attempt to settle their property rights plaintiff signed a note for $600, 
payable to her, and also signed, verified, and acknowledged a chattel mortgage for the 
purpose of securing the payment of the same upon the personal property covered by 
this policy, which mortgage was filed in the proper office on December 14, 1921. It 
is conceded that if this mortgage was a valid instrument it voided this policy upon 
the personal property covered thereby. The plaintiff, however, alleged in his plead- 
ings and claimed in his testimony that this note and mortgage were only to become 
effective upon the happening of a future event, which in fact never did occur; that 
the note and mortgage were never in fact delivered to Rosa Johnson, but that the 
mortgage was filed without his knowledge or consent and therefore never constituted 
a valid incumbrance upon the personal property. 

The rule as stated in 14 R. C. L. p. 1130, § 309, is that an incumbrance to avoid a 
policy must be an effective one, which creates a valid and subsisting lien upon the 
property. In 3 Joyce on Insurance, p. 3383, it is said: 

“If, however, a chattel mortgage is without consideration and there never was any 
debt secured thereby, the policy is not invalidated even though it was registered in the 
county, and even though an instrument is in the form of a chattel mortgage, yet if it is 
never delivered the policy is not voided as for an incumbrance.” Insurance Co. of 
North America v. Wicker, 93 Tex. 390, 55 S. W. 740; Phoenix Insurance Co. v. Over- 
man, 21 Ind. App. 516, 52 N. E. 771; Clifton Coal Co. v. Scottish Union National In- 
surance Co., 102 Iowa, 300, 71 N. W. 433. See, also, extended note to the case of 
Lipedes v. Liverpool & London & Globe Insurance Co., 229 N. Y. 201, 128 N. E. 160, 
reported in 13 A. L. R. 550. 

There was a sharp conflict in the testimony upon the question of the delivery of 
this note and mortgage and as to whether cr not they ever became effective. We think 
this matter should have been submitted to the jury under appropriate instructions. 

[3] (3) If, upon the trial, it should be detérmined that the chattel mortgage men- 
tioned in paragraph 2 above in fact became a valid incumbrance upon the personal 
property covered by the $1,500 policy, it will then be necessary to determine whether 
this fact voided the entire policy, or whether it rendered it invalid only as to the 
personal property. It will be noted that of the items in this policy making up the 
total of $1,500, $700 was upon buildings and $800 upon personal property contained 
therein. A similar question was presented to Wright v. Fire Insurance Co., supra, and 
in reference thereto it was held, as stated in the syllabus to the case: 

“Where an insurance policy places specific amounts of insurance on distinct and 
separate classes of property, and contains a prohibition against mortgage as to mer- 
chandise alone, a violation of such prohibition, even if it rendered the policy void as to 
merchandise, would not invalidate the policy as to other classes of property covered 
thereby.” 

See 2 Cooley’s Briefs on the Law of Insurance, 1767. 

So, in this case, we hold that the chattel mortgage would not invalidate the policy 
except as to the personal property which was included therein. 

[4] (4) With reference to the $500 policy covering the piano the circumstances 
surrounding its issuance were substantially the same as those surrounding the issuance 
of the $1,500 policy. The alleged chattel mortgage which it is claimed voided this 
policy was in existence and on file in the proper county office several months before 
the policy was issued. No written application was made for this policy, and the 
plaintiff made no representations in connection therewith, and no questions were asked 
of him concerning incumbrances upon the insured property; but it does appear that 
Peterson, vice-president of the agent bank, had full knowledge of the existence of 
the mortgage and was present and participated in the negotiations between plaintiff and 
his wife which led up to its execution. What is said in paragraph 1 above with ref- 
erence to the title to the lots on which the buildings were located is equally applicable 
to the mortgage on the piano, and even if it shall be determined that the chattel 
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mortgage was a valid and subsisting lien upon the piano, under the circumstances dis- 
closed, defendant cannot escape liability on this policy under the rule laid down in 
Wright v. Fire Insurance Co., supra. 

[5] (5) Finally it is contended by defendant that the court did not err in directing 
a verdict in its favor, for the reason that the plaintiff failed to comply with the provi- 
sions of the policies by not giving immediate written notice of the occurrence of the 
fire and furnishing proofs of loss. The answer admits that within a few days after 
the fire defendant received actual verbal notice thereof and that on April 18th it 
mailed to the plaintiff a written notice of cancellation of the $1,500 policy above set out, 
which was received by plaintiff on or about April 20th, and the plaintiff testified that 
within two or three days, or a few days, after r<ceiving this notice he went to the home 
office of the defendant in Great Falls and asked to see the “boss.” In response to this 
request a party in the office pointed out the one for whom plainiff had inquired, and 
this person in a somewhat lengthy conversation with plaintiff concerning the fire, in 
which he showed familiarity with the circumstances connected therewith and assumed 
to speak for the company, informed plaintiff that the defendant would not make any 
payment under the policies for the losses sustained. Plaintiff also stated that to the 
best of his belief the person with whom he so talked was Mr. Dawson, who was 
admitted to be the vice-president and general manager of the defendant company and 
the “boss.” 

Dawson was called as a witness for the defendant, but in his testimony did not 
deny plaintiff’s assertion that he (Dawson) had said the company would not pay plain- 
tiff’s loss, but contented himself with the declaration that— 

He “did not have a conversation at any time within two or three days, or a few 
days, after April 19th, with the plaintiff Daniel Johnson.” 

[6, 7] It is the general rule that, if the insurer within the time for presenting 
proofs of loss denies liability or refuscs to pay the loss, it thereby waives the necessity 
for presenting such proofs. 26 C. J. 406; Savage v. Phoenix Insurance Co., 12 Mont. 
458, 31 Pac. 66, 33 Am. St. Rep. 591. But it is urged by counsel that, since plaintiff 
could not positively identify Dawson as the man with whom he talked in the home 
office of the company, there was no proof to go to the jury that the defendant had 
denied liability for the loss sustained under these policies. This contention cannot be 
sustained. Even in a criminal case the identification of the accused need not be proven 
by positive declarations, but may be shown by the attendant circumstances. As was 
said by the court in Craig v. State, 171 Ind. 317, 86 N. E. 397: 

“As a general rule, a wide range is given to evidence upon the question of the 
identity of the accused person with the guilty party. Generally speaking, the identifica- 
tion of the person charged with the commission of the offense is not required to be 
established by direct or positive evidence. The witness, upon his examination, may 
testify that he believes or is of the opinion that the accused is the person who com- 
mitted the crime. His means of knowledge, however, or the facts upon which he 
bases his belief or opinion, in respect to the identity of the accused, may be thoroughly 
tested or disclosed upon cross-examination. The weight or degree to be given to the 
testmony of such witness or witnesses is a matter for the determination of the jury or 
court trying the case.” 

Here the plaintiff, soon after receiving notice of cancellation of the $1,500 policy, 
went to the home office of the company, asked for the proper officer, was directed 
to such person, had a conversation with the person indicated, who appeared to be 
familiar with the subject-matter under consideration, and, assuming to speak for and 
on behalf of the company, stated that it would not pay the loss, and plaintiff said to 
the best of his belief this person was Dawson. These facts were sufficient to send the 
case to the jury upon the question of denial of liability as constituting a waiver of 
notice and proofs of loss. 

[8] The plaintiff urges that the written notice which he received from the com- 
pany constituted a denial of liability so as to dispense with the necessity of making 
proofs of loss as to the $1,500 policy. We do not think that this position is well taken, 
since a reading of this notice discloses that it was only effective as to future losses 
which might be sustained to the property insured. x 

[9] Plaintiff further contends that the defendant’s denial in its answer of liability 
under these policies upon other grounds likewise constituted a waiver of notice and 
proofs of loss, and cases are cited which sustain this contention. We do not think, 
however, that contention can be sustained under the practice in this state, since sec- 
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tion 9146, Revised Codes 1921, permits a defendant to set up as many defenses to an 
action as he may have, and under this section it has frequently been held that even 
inconsistent defenses may be interposed provided they are not so far inconsistent with 
each other that if the allegations of one are true the allegations of the other must of 
necessity be false. Johnson v. Butte & Superior Copper Co., 41 Mont. 158, 108 Pac. 
1057, 48 L. R. A. (N. S.) 938; O’Donnell v. City of Butte, 44 Mont. 97, 119 Pac.'281; 
Day v. Kelly, 50 Mont. 306, 146 Pac. 930; Chenoweth v. Gt. Northern Ry. Co., 50 
Mont. 481, 148 Pac. 330. 

For the reasons above indicated we think the court was in error in withdrawing 
the case from the jury and entering judgment in favor of the defendant. The judg- 
ment is reversed and the cause remanded to the district court, with directions to grant 
the plaintiff a new trial. 

Callaway, C. J., and Holloway, Cooper, and Galen, JJ., concur. 


RHODE ISLAND INS. CO. OF PROVIDENCE, R. L, v. FALLIS. 
BRITISH AMERICA ASSUR. CO. v. SAME. 
(Court of Appeals of Kentucky. May 9, 1924.) 
261 Southwestern Reporter, 892. 

1. INSURANCE—CLAUSE EXEMPTING FROM LOSSES HELD NOT AP- 
PLICABLE WHERE HOUSE SET AFIRE BY GUNSHOTS ON ORDER 
OF SHERIFF. 

Insurance clause exemption from losses caused by “invasion, insurrection, riot, 
civil war, or commotion, or military power, or by order of any civil authority or 
theft, or by neglect of the insured,” held not applicable where insured was sought 
by officers, and house was set afire by shots fired into it on order of sheriff. 

(For ‘other cases, see Insurance, Dec. Dig. § 421. 

2. INSURANCE—FIRE CAUSED BY GUNSHOT NOT RESULT OF VOLUN- 
Ti aa AND WRONGFUL ACT OF INSURED IN SHOOTING POLICE- 
MEN. 

Where insured shot policemen, and his house was surrounded, and after he had 
secretely left sheriff ordered deputies to fire into building, which set it afire, loss 
was not result of insured’s own voluntary and wrongful act, so as to relieve insurer 
from liability under fire policy. 

(For other cases, see Insurance, Dec. Dig. § 429. 

. INSURANCE—BURDEN ON INSURER TO ESTABLISH DEFENSE. 

Burden rested upon fire insurer to establish every essential element necessary 
to constitute defense that loss was proximate result of insured’s voluntary and 
wrongful act. 

(For other cases, see Insurance, Dec. Dig. §646 [6].) 

4. INSURANCE—FIRING INTO HOUSE HELD UNLAWFUL EXERCISE OF 
AUTHORITY. 

Where insured shot a policeman and fled to home, and fired at several policemen 
therefrom, and. secretly left house, an order several hours later by sheriff to a 
ong house was an uniawful exercise of authority under Cr. Code Prac. § 40, 

» § 4583. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

Appeals from Circuit Court, Franklin County. 

Consolidated suits by John R. Fallis against the Rhode Island Insurance Com- 
pany Gf Providence, R. L., and against the British America Assurance Company, 
respectively. Judgments for plaintiff, and defendants appeal: Affirmed. 

Thomas B. McGregor, of Frankfort, for appellants. 

L. W. Morris, of Frankfort, for appellee. 

O’NEaL, J. Appellee, John R. Fallis, instituted two separate suits in the Franklin 
circuit court to recover for losses which he sustained, and which he alleged were 
covered by insurance policies issued to him by the defendants in the said actions, 
the appellants in these two appeals. The petitions and the answers filed thereto 
were identical in character in each action, and by agreement of parties they were 
consolidated and heard together, and as the same questions are involved upon this 
appeal we will consider them together. 

In the petitions appellee sought a judgment against the appellants on policies 
issued by them in which they insured him against loss by reason of the destruc- 
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tion by fire of his store and dwelling in the city of Frankfort. Appellants admitted 
that the policies were in force at the time the property insured was totally destroyed 
ky fire, but by way of defense they pleaded affirmatively that the loss was of 
the character expressly excluded from coverage under the exception in the policies 
which provided that the companies “shall not be liable for any loss or damages 
caused directly or indirectly by invasion, insurrection, riot, civil war, or commo- 
tion, or military power, or by order of any civil authority or theft, or by neglect 
of the insured to use all means to save and preserve the property at and after the 
fire.” By amended answers the appellants interposed the further defense that 
the property was totally destroyed by the voluntary and wrongful acts of the 
insured, and for that reason also they were not liable to him for the loss he 
sustained. 

There is no material dispute as to the facts. The evidence shows that on 
the night of June 15, 1921, between 8 and 9 o'clock, the appellee shot two policemen 
in the City of Frankfort. He fled to his home—the property insured in the two 
policies sued on—and was there followed by a number of city police officers and a 
large concourse of onlookers. While the officers were standing across the street 
from appellee’s house talking to his wife, he called to them in a_ threatening 
manner to come and get him, whereupon two of them started to cross the street in 
order to effect his arrest. As they approached the door of his house he fired 
upon them either two or three times, and wounded both of them. This occurred 
about 9 o’clock in the evening, and appellee says that immediately thereafter he 
left home through the rear door, and did not return for some four or five days. 
This testimony is not only not contradicted by any witness, but it is strengthened 
by the facts no one saw or heard him from that time on. The sheriff of the county 
arrived upon the scene at about 11 p.m., accompanied by the Governor and Adjutant 
General of the state. He immediately deputized a number of citizens to act as a 
posse, and, having secured arms from the arsenal, these citizens and other 
deputies surrounded appellee’s home and awaited his appearance. This was some 
two hours after appellee claims he had departed. Not a shot was fired either from 
the house or into it, and no demonstration was made on either side, for several 
hours, nor was any effort made to effect an entrance or otherwise force or persuade 
appellee to surrender or submit to arrest, and apparently no attempt was made to 
ascertain if he was still in the building. All of the lights in the house were 
burning when the sheriff arrived, and they continued to burn throughout the night. 
The sheriff and his deputies state that they in good faith believed that appellee was 
in the house all the time they were there, and that their belief was founded upon 
information they received from bystanders, and upon the fact that they were 
informed appellee had fired from the house some two hours before their arrival. 
The premises were kept under constant surveillance until about 3:30 a.m., at which 
time time the sheriff, after twice calling out to appellee to come out and sur- 
render, and receiving no response, ordered his deputies to fire into one of the 
upper rooms. The sheriff hy common consent had assumed full authority, and 
he states that he gave this order upon the advice of both the Governor and Adjutant 
General. His purpose in firing was solely to frighten appellee and force his 
surrender ; he did not order his deputies to fire for the purpose of protecting himself 
or others, and he had no intention of either burning the house or shooting appellee. 
Several shots were fired by the deputies, and immediately thereafter there appeared 
a flare in the building described by witnesses as having the appearance of being 
the explosion of a box of matches. No one claimed to know just what caused the 
fire, which followed almost immediately, and which resulted in the total destruc- 
tion of appellee’s store and dwelling, but a number of witnesses expressed the 
opinion that the fire was the result of the shooting. Appellee introduced the 
testimony of three witnesses who claimed to have notified various members of 
the posse some time before the fire that appellee was not in the house. We do 
not consider this material, however, in view of our conclusions, and in view of the 
further fact that appellants did not claim or attempt to prove that appellee was 
actually in the building at any time between 9 p.m., when he fired upon the police 
officers, and 3:30 a.m., when his home caught fire and burned. 

The court below, being of the opinion that these facts failed to constitute a 
valid defense to the policies, peremptorily instructed the jury to find a verdict 
for the appellee in each case, and entered judgments therein awarding him the 
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full amounts sued for. Whether or not the court erred in granting the peremptory 
is the sole question involved upon these appeals. 

[1,2] Apparently, appellants abandoned the defense set up in their original 
answers, wherein it was charged that the loss sustained by appellee was expressly 
excluded from coverage by that clause of the policies which exempted the companies 
from losses caused by “invasion, insurrection, riot, civil war, or commotion, or 
a military power or by order of any civil authority or theft or by neglect of the 
insured to use all means to save and preserve the property at and after the fire.” 
Manifestly this clause is not applicable to the state of facts proven in this case. 
American Central Insurance Co. v. Stearns Lumber Co., 145 Ky. 255, 140 S. W. 
148, 36 L. R. A. (N. S.) 566, Ann. Cas. 1913B, 628; Spring Garden Insurance 
Co. v. Imperial Tobacco Co., 132 Ky. 7, 116 S. W. 234, 20 L. R. A. (N. S.) 277, 
136 Am. St. Rep. 164. However, we find it unnecessary to discuss this defense at 
length, since it was abandoned in the lower court and is not urged or argued upon 
these appeals. But it is earnestly insisted that appellee was not entitled to a 
judgment because the evidence shows the loss he sustained was the result of his 
own voluntary and wrongful acts for which he could not recover. In support of 
this contention it is argued that appellee had committed a public offense by 
shooting the police officers and thereafter unlawfully resisting arrest; that the 
sheriff was legally authorized to. make the arrest and to use such force as he had 
reasonable grounds to believe necessary, and that under the existing circumstances 
he was justified in shooting into appellee’s home, and that this was the proximate 
cause of the fire which destroyed the property insured. This argument is plausible, 
but not convincing. That appellee’s conduct was extremely reprehensible is un- 
doubtedly true; he had committed a public offense of the most serious character, 
and it was his duty to submit to arrest. This he did not do; but it does not 
follow that he thereby forfeited his rights, or is barred from recovering under 
the policies issued to him by appellants. There is no provision or stipulation in 
the policies exempting the companies from liability where the loss is the result 
either of a violation of law or of misconduct on the part of the insured. The 
companies could have protected themselves against such a contingency had they 
desired to do so, but they failed to insert such a clause in their policies, and they 
are therefore responsible under their contracts for all losses by fire sustained by 
the insured which are not expressly excluded from coverage by the terms of the 
policy itself, save and except where the loss is the proximate result of such 
voluntary and wrongful acts on the part of the insured that it would be against 
public policy to permit him to profit thereby. The rule is thus stated in 26 C. J. 347: 

“Except where the policy stipulates that the insurer shall not be liable for loss 
caused by the neglect of the insured to use all reasonable means to save and 
preserve the property when it is endangered by fire, mere negligence or careless- 
ness on the part of the insured or of his servants, although directly causing or con- 
tributing to the loss, is one of the risks covered by the insurance and does not relieve 
the insurer from liability; and this rule applies even where the contract excepts 
losses originating ‘by design in the assured,’ if the negligence does not amount to 
design. However, even though there is no stipulation in the policy to that effect, 
if the insured’s acts of negligence or misconduct are such as to show a wilful and 
fraudulent purpose or design to destroy the property, he cannot recover on the 
policy, * = *” 

We find substantially. the same statement so far as applicable to the cases at 
bar in 14 R. C. L. 1223, where it is said: 

“Fraudulent losses are necessarily excepted from a fire policy upon principles 
of general policy and morals; for no man can be permitted, in a court of justice, 
to allege his own turpitude as a ground of recovery in a suit. * * *” 

These principles have been approved by this court in numerous decisions. 
Bindell v. Kenton County Assessment Insurance Co., 128 Ky. 389, 108 S. W. 325, 
33 Ky. Law Rep. 385, 17 L. R. A. (N. S.) 189, 129 Am. St. Rep. 303; North River 
Insurance Company v. Walker, 161 Ky. 373, 170 S. W. 983. 

We have never been confronted with the exact situation the record in this 
case presents, nor has any other court of last resort, so far as we have been 
able to discover. All the decisions and authorities we have examined, including 
those referred to above, involve cases in which the insured either intentionally set 
fire to the property insured or wrongfully permitted it to burn under such circum- 
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stances as clearly indicated a fraudulent intent on his part. Under these conditions 
the courts have universally held that the insured was barred from recovery because 
of his voluntary and wrongful acts, and it is both right and proper that he should be. 
Nor do we think the doctrine should be limited strictly to cases of the foregoing 
character. It applies with equal force to any loss sustained by an insured as the 
result of intentional and wrongful acts on his part that are either calculated to 
cause the loss or that might reasonably be expected to do so if in fact such wrong- 
ful acts smack of fraud and are the proximate cause of the loss. But we have 
no such case here. There is no pretense of fraud or intent on the part of the 
insured, nor are there any circumstances from which either can be inferred. 

[3] Under the pleadings the burden of proof rested upon appellants, and it 
was incumbent upon them to establish every essential element necessary to con- 
stitute a defense. This they wholly failed to do. It is true the evidence showed be- 
yond question that appellee, after having shot two police officers, fled to his home, 
the property insured in the policies, and there fired upon and wounded two other 
officers who attempted to arrest him. He states that this occurred at about 9 
p.m., and that immediately thereafter he left the house, and that statement is 
corroborated rather than contradicted by appellants’ evidence; but, even if it 
be conceded that he remained upon the premises, there is not’a scintilla of evidence 
that he offered any further resistance or made any hostile demonstration by word 
or deed, or otherwise provoked an attack upon himself; and, in the absence of such 
evidence, it cannot be said that he was charged with the duty of anticipating the 
consequences that followed. However gross his misconduct may have been, it was 
not the proximate cause of the wrongful burning of his house by the sheriff some 
six hours after he had been guilty of his misconduct. 

[4] Appellee was offering no resistance to the sheriff and his posse at the 
time, and they were not compelled to shoot either in self-defense or in order to 
effect his arrest; they fired solely for the purpose of scaring appellee, and, if 
he were in the house, thus force him to come out and submit to arrest. There 
was no intention of shooting appellee or burning his house; nor had his misconduct 
made such action necessary, or even apparently necessary; the sheriff simply de- 
sired, and he so states, to minimize the danger which he thought might later arise. 
This was clearly an unlawful exercise of authority on his part, and in no sense 
the proximate result of appellee’s misconduct, and he cannot be held responsible 
therefor. Section 40, Criminal Code of Practice; Section 4583, Kentucky Statutes; 
American Central Insurance Co. v. Stearns Lumber Co., 145 Ky. 255, 140 S. W. 
148, 36 L. R. A. (N. S.) 566, Ann. Cas. 1913B, 628. We are therefore convinced 
that while appellee was guilty of the grossest sort of misconduct it was not the 
proximate cause of the destruction of his premises; and, that being true, the 
lower court properly sustained his motion for a directed verdict in each of these 
two cases. Wherefore the judgments are affirmed. 


NEW YORK UNDERWRITERS v. DENSON. (No. 14536.) 
(Supreme Court of Oklahoma. Jan. 29, 1924. Rehearing Denied June 24, 1924.) 
227 Pacific Reporter, 122. 

(Syllabus by the Court.) 

1. INSURANCE—FIRE INSURANCE POLICY DOES NOT RUN WITH IN- 
SURED PROPERTY; AGREEMENT TO ATTACH LOSS PAYABLE 
CLAUSE, SUBSTITUTING MORTGAGEE, VOID AS TO INSURED AND 
ASSIGNEE. 

A fire insurance policy is a personal contract with the insured and does not 
run with the insured property ; and where the insurer, at the request of the mortgagee, 
agrees, without the knowledge or consent of the insured mortgagor, to attach a loss 
payable clause to the policy of the insured, thereby substituting the mortgagee as 
payee in case of loss, such agreement is void as to the insured and his assignee. 

(For other cases, see Insurance, Dec. Dig. § 199.) 

2. INSURANCE—INTENTION OF PARTIES TO AGREEMENT TO AT- 
TACH LOSS CLAUSE TO POLICY HELD FOR JURY. 

Where, in an action by a mortgagee against an insurance company to recover on 
an oral contract to attach a loss payable clause to a fire insurance policy issued to 





Fire] New York Underwriters v. Denson 579 


the mortgagor, the evidence was that the mortgagee notified the agent of the com- 
pany that he held a mortgage on the insured personal property and asked the 
agent to protect his interest, and the agent agreed to do so, and no particular 
form of contract was mentioned, it was a question of fact for the jury, under 
proper instructions, to determine whether, by such agreement, it was the intention 
of the parties that the words, ‘Loss, if any, payable to the mortgagee as his interest 
may appear at time of the loss,” or words of similar import, should be attached to 
the policy of the insured. 

(For other cases, see Insurance, Dec. Dig. § 668 [3].) 

Commissioner’s Opinion, Division No. 1. 

Appeal from District Court, Garvin County; W. L. Eagleton, Judge. 

Action by G. E. Denson against the New York Underwriters. From a judg- 
ment: for plaintiff, defendant appeals. Reversed, with directions. 

Rittenhouse & Rittenhouse, of Oklahoma City, John F. Webster, of Oklahoma 
City, and H. G. Butts, of Pauls Valley, for plaintiff in error. 

Bowling & Farmer, of Pauls Valley, for defendant in error. 


Ray, C. J. B. Pyle, tenant on the farm of G. E. Denson for 1921, mortgaged 
his growing broom corn crop to Denson to secure payment of $300. The mortgage 
contained no provision requiring the mortgagor to keep the mortgagee’s interest 
insured. After the crop was harvested the New York Underwriters, through its 
local agent, who was also cashier of the First State Bank of Maysville, issued 
to Pyle its fire insurance policy on the broom corn for $400, for a period of 30 
days, and received from Pyle the cash premium of $4.40. The broom corn was 
destroyed by fire while the policy was in force. About the time of the fire Pyle 
assigned the policy to the bank, to be applied upon his indebtedness to the bank. 
Denson, the mortgagee, claiming that the policy contained a loss payable clause, 
attempted to collect the loss, but the company denied liability to him, and settled the 
loss with the bank for $259.88, and took up the policy and the assignment. Denson 
brought suit against Pyle, the bank, and the insurance company, alleging that at the 
time the policy was issued he had entered into an oral contract with the local agent, 
whereby the agent had agreed to protect his interest as mortgagee by attaching a loss 
payable clause to the policy, and that the bank and the company had conspired 
together to settle the loss for less than the full amount of the loss. Pyle was not 
served, a demurrer to plaintiff’s evidence was sustained as to the bank, and judgment 
was against the insurance company for $300 and interest. 


The evidence as to the oral contract was conflicting. Denson testified that 
before the fire, and about the time the policy was issued, he notified the local agent 
that he held a mortgage on the broom corn, and asked him to protect his interest, 
which the agent agreed to do; that he knew nothing about the insurance business, 
but that the agent had agreed to protect him, and he had relied upon it. The agent 
denied the agreement and denied that they ever had any conversation concerning 
the matter. Upon this evidence it is contended that Denson had a binding contract 
with the company to attach to the policy a loss payable clause, upon which he 
was entitled to recover. There was no evidence that Pyle, the mortgagor, was 
a party to the agreement, or had any knowledge of it, but, on the contrary, it is 
contended that his consent was not necessary. There was some evidence which 
would tend to show that after loss Pyle co-operated, to some extent, with Denson 
in his attempt to collect from the company and which, it is contended, was a 
ratification of the agreement between Denson and the local agent. We think 
this was sufficient evidence to go to the jury under proper instructions, but the 
court committed reversible error in his instructions: 


“Instruction No. 3. The law is that an insurance company is liable for 
any loss of property, contained in the insurance policy, to a party who claims, and 
satisfactorily shows to the minds of the jury, that the agent of said insurance 
company agreed to protect that party as against any loss, which can only be done 
by what is known in law as a mortgage loss clause. This is true even though the 
ordinary and usual form of mortgage loss clause is not filled out, provided the 
agent agreed to so protect the party claiming an interest in said property by 
reason of a chattel mortgage, and said party relied upon said promise and agreement, 
ind the agent failed to so fill it out under said agreement. 


“Instruction No. 4. The burden of proof, in this case, is on the plaintiff to 
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establish every material allegation as set forth in his amended petition, and in this 
connection you are instructed that under the admissions in this case there is only 
one issue of fact for you to consider, and that is whether or not S. L. Thompson, 
agent of the New York Underwriters, was mformed, at the time or after the 
issuance of the insurance policy sued on in this case and prior to the alleged loss, 
that the plaintiff had a chattel mortgage covering the property, or at least a part 
of the property insured, and at said time the agent promised to protect the plaintiff 
in said policy so far as his interest might appear, and that the plaintiff relied 
upon said promise; and you are therefore instructed that if you find that said 
promise was so made by a preponderance of the evidence and relied upon, then 
you will return a verdict in this case in favor of the plaintiff and against the 
defendant, New York Underwriters, for such sum as you may find from the evidence, 
under these instructions, the plaintiff is entitled to recover, with interest on said 
amount from the first day of October, 1921, at the rate of six per cent. per annum.” 


While it is contended for the mortgagee that by the oral contract the com- 
pany agreed to attach to the policy a loss payable clause, “Loss, if any, payable to 
the mortgagee as his interest may appear at the time of loss,” or words of similar 
import, the authorities cited to sustain the instructions are where the mortgagee 
clause was under consideration or where the mortgage contained a covenant of 
insurance. The ee between the two clauses is clearly pointed out in Fidelity- 
Phenix Fire Ins. Co. v. Cleveland, 57 Okl. 237, 156 Pac. 638, where it was said: 


“That clause, ed ‘the loss, if any, shall be payable to the mortgagee as his 
interest may appear, at the time of the loss, or words of similar import, where no 
other stipulation appears, defining the interest of the mortgagee, it has been generally 
held, creates a contract as to the mortgagee, which is merely collateral to the prin- 
cipal undertaking to pay the mortgagor, and the mortgagee is merely an appointee 
of the fund, with rights dependent upon, and no greater than, those of the insured. 
In such case, if the policy becomes void, so that it cannot be collected by the insured, 
the rights of the mortgagee likewise fall. Warbasse v. Sussex County Mut. Ins. 
Co., 42 N. J. Law, 203; Grosvenor v. Atlantic Fire Ins. Co., 17 N. Y. 391; Hamburg- 
Bremen Fire Ins. Co. v. Ruddell, 37 Tex. Civ. App. 30, 82 S. W. 826. See, also, 
for large list of cases, note to Brecht v. Law Union & Crown Ins. Co., 18 L. R. A. 
(N. S.) 197. 

“However, under the clause involved here [mortgagee clause], it has been almost 
unanimously held that such clause creates an independent contract of insurance for 
the separate protection and benefit of the mortgagee.” 


The instructions complained of appear to have been given upon the theory that 
the mortgagor had no insurable interest in the property, or that he was in some 
way obligated to protect the insurable interest of the mortgagee, and that his con- 
sent was not necessary to a change of the payee in the policy. The text in 18 Cyc. 
885 appears to be generally recognized as a correct statement of the law. 


“As the mortgagor and mortgagee each has an insurable interest in mortgaged 
property, insurance taken by one on his own interest does not in any way inure to 
the benefit of the other. 


“The mortgagee is not entitled to any advantage of other insurance not taken 
for his benefit.” 


[1] It is a well established principle that a policy is a pefsonal contract with 
the insured, and does not run with the insured property. 26 Corpus Juris, 130. 
For that reason it has usually been held that the insured cannot assign a fire insur- 
ance policy, in advance of the loss, without the consent of the insurer. For the 
same reason the insurer cannot by contract or agreement assign or transfer the 
rights of the insured without his consent. To attach a loss payable clause is, 
in effect, to designate another than the insured as the party to whom the loss, if 
any, shall be paid, and that cannot be done without the consent of the insured. 
For these reasons we think the court erred in instructing the jury, in substance, that 
the only question for the jury to consider was whether the plaintiff and the local 
agent had entered into the agreement, as testified by the plaintiff. 


[2] It was for the jury to say whether the insured ‘authorized the insurer to 


make the agreement. As the mortgagee had an insurable interest in the property, 
and no particular form of insurance contract was designated in the agreement, it was 
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for the jury, and not for the court, to determine whether it was the intention of 
the parties to attach a loss payable clause to the policy of the insured. 


The judgment should be reversed, with directions to grant the defendant a 
new trial. 


DAVENPORT v. FIREMEN’S INS. CO. OF NEWARK, N. J. (No. 5178.) 
(Supreme Court of South Dakota. May 28, 1924.) 
199 Northwestern Reporter, 203. 
3. INSURANCE—DANCE PAVILION ATTACHED TO INSURED BUILD- 

ING HELD COVERED BY BUILDING POLICY. 

A $3,000, well-built, lean-to dancing pavilion, of a permanent character, attached 
as securely as possible to an insured building, constituted a part of the building, 
and was covered by the insurance policy on the building. 

(For other cases, see Insurance, Dec. Dig. § 163[2].) 


5. INSURANCE—AGENT OR OFFICER CANNOT BIND INSURANCE COM- 

PANY BY AGREEMENT OUTSIDE OF POLICY. 

The law, though liberal as to what provisions may be contained in fire policies, 
requires the entire agreement to be contained or indorsed on the policy, and no officer 
or agent can bind his company or estop it by any contract or agreement not so 
included or indorsed. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 


7. INSURANCE—WHETHER REMOVAL OF PART OF INSURED PROP- 

ERTY INCREASED PHYSICAL HAZARD HELD FOR JURY. 

In action on a fire policy, whether insured’s removal of a lean-to dancing pavilion, 
of a permanent character, attached to his building, and heating and plumbing mate- 
rial from his building, increased insurer’s physical hazard, held for the jury, since 
question depended largely on manner of performance of the removal. 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 

8. INSURANCE—WHAT CONSTITUTES “MORAL HAZARD” IS QUES- 

TION OF LAW. 

In action on a fire policy, “moral hazard” being risk, or danger, or probability 
that insured will destroy or permit to be destroyed the insured property to collect 
the insurance, what constitutes such hazard is a question of law for the court. 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 


9. INSURANCE—TEARING DOWN MATERIAL PART OF INSURED 
BUILDING AND REMOVING PLUMBING INCREASED MORAL HAZ- 
ARD, RENDERING POLICY VOID. 

Where insured took out a “valued” fire policy for $2,500 and subsequently tore 
down and sold a material part of insured building and some plumbing and heating 
material, he increased insurer’s moral hazard by increasing his own temptation to 
burn the building, and thereby rendered policy void. 

(For other cases, see Insurance, Dec. Dig. § 318.) 

Dillon, J., dissenting. 

Appeal from Circuit Court, Minnehaha County; L. L. Fleeger, Judge. 

Action by Holton Davenport, as trustee in bankruptcy of George W. Egan, 
against the Firemen’s Insurance Company, of Newark, N. J. From an order 
granting a new trial, defendant appeals. Reversed. 

Cherry & Marker, of Sioux Falls, for appellant. 

Nathan H. Chase, of Minneapolis, Minn., and Boyce, Warren & Fairbank, of 
Sioux Falls, for respondent. 

Pottey, J. This action was brought to recover on a fire insurance policy issued 
to George W. Egan. At the close of the evidence the court directed a verdict 
for the defendant. Judgment was entered accordingly, and plaintiff moved for a 
new trial. This motion was granted, and from the order granting a new trial 
defendant appeals. 

[1] The first question to be considered is whether this court should review 
or disturb the order of the trial court granting a new trial. The general rule is 
that an order granting a new trial will not be disturbed by this court except where 
there has been an abuse of discretion by the trial court in granting the new trial. 
This rule is tersely stated by this court as follows: 
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“It is a well established rule in this state that the order of a trial court grant- 
ing a new trial will not be reversed unless it clearly appears that the trial court 
abused its discretion in granting such motion. In this case we are clearly of the 
view that the trial court did not abuse such discretion. It is conceded by appellant 
that there was a substantial conflict in the testimony upon the issue as to whether 
or not Mo was the agent of respondent in procuring the signatures to said indem- 
nity bond; that the evidence in this particular was of such a nature that different 
conclusions might reasonably have been drawn therefrom. Under the unanimous 
view of the members of this court, as expressed in Drew v. Lawrence, 37 S. D. 620, 
159 N. W. 274, when the trial court grants a new trial where there is a conflict 
in the testimony, the appellate court will not disturb such ruling on the ground of 
abuse of discretion.” Western Surety Co. v. Boettcher, 39 S. D. 541, 165 N. W. 381. 

[2] In this case it is not a question of the conflict of evidence. The ques- 
tion involved is whether the trial court ruled correctly on the admission and exclu- 
sion of certain evidence at the trial. This presents purely a question of law and 
is not governed by the above rule, viz.: That the trial court is vested with judicial 
discretion which will not be overruled except for a manifest abuse of such discretion. 

“A motion for a new trial on the grounds of ‘errors in law’ is not addressed 
to the discretion of the court.” Hayne, New Trial and Appeal (Rev. Ed.), § 100, 
and note 4. 

[3] The building insured is described as a frame building 40x 60 feet of the 
ground, but along one side of the building and extending bevond the end thereof 
was attached a lean-to or addition 30x80 feet that had been built for a dancing 
pavilion. There is some controversy in the record as to whether this addition was 
a part of ‘the insured building and was covered by the insurance policy, or was 
only a temporary affair that did not constitute a part of the building, and was not 
covered by the insurance policy. The evidence showed that this pavilion was well 
built; that it was made of good material; was permanent in character; that it 
cost something more than $3,000, and was fastened to the main building as securely 
as possible. Under the evidence in the record, we have no hesitancy in holding 
that this pavilion constituted a part of the building; that it was covered by the 
insurance policy, and that, had such pavilion alone been damaged or destroyed by 
fire while the policy was in force, the appellant would have been liable for the loss 
under the terms of the policy. 

[4-6] Shortly after the issuance of the policy the insured caused this pavilion 
to be torn down. A part, at least, of the material was sold and a considerable sum 
of money realized therefrom by the insured. A part of the heating plant and 
plumbing material in the main building was removed and sold or used elsewhere 
by the insured. In the trial the insured offered to prove that before the policy was 
written the insurance agent stated that he could not insure the pavilion and that 
the company would not write insurance upon it; that as a consideration for the 
issuance of the policy the insured should at once remove the pavilion and discontinue 
the dances and the restaurant on the premises; that this was assented to by the 
msured, and that it was agreed that the insured should write a letter addressed to 
the insurer and leave it with the agent who was to sign the policy, and that such 
letter to the company, together with the agent’s report on issuing the policy, was 
then sent to the company. Such letter was not attached to the policy, nor was any 
memorandum thereof made on the policy. At the trial plaintiff made a written 
demand on defendant to produce this letter, to which demand defendant replied that 
it had no such document and never had received such document. Plaintiff then 
offered in evidence what purported to be a carbon copy of such letter. This was 
excluded by the court, and if we understand the record it was because of the alleged 
error in excluding the evidence of this letter that a new trial was granted. We 
believe that this evidence was properly excluded and that the exclusion thereof did 
not constitute a ground for granting a new trial. The effect of such evidence 
would have been to change and materially vary the terms of the policy. Under 
the law and under the interpretation of the law by this court in the Hronish Case, 
33 S. D. 428, 146 N. W. 588, approved.in Smith v. Insurance Co., 37 S. D. 418, 158 
N. W. 991, and again in Dustin v. Insurance Co., 37 S. D. 635, 159 N. W. 395, 
L. R. A. 1917B, 319, this evidence was not competent to show any agreement not 
contained in or indorsed upon the policy. 

The standard policy adopted by the legislature of this state goes into great 
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detail as to what provisions it may contain. The law is very liberal in this respect 
and leaves the parties to a fire insurance policy great latitude, if indeed they are 
not without any restrictions whatever, as to the provisions that may be contained 
in the policy. On the other hand, the law requires that the entire agreement, what- 
ever it may be, shall be contained in, or indorsed upon, the policy. In this respect 
the law is absolutely inflexible. No officer or agent of an insurance company can 
bind the company, or estop it by any contract or agreement not included in or 
indorsed upon the policy itself. The effect of this provision of the law is to make 
the policy the only competent evidence of the contract between the insurer and the 
insured. 

Had the evidence in question been received by the court, it would then have 
been in order for the party who issued the policy to have gone upon the stand and 
sworn that no such agreement was ever made. This would have imposed upon the 
jury the duty of determining the veracity of the respective parties. True, plain- 
tiff had what he claimed to be a carbon copy of the alleged letter; but this in no 
manner strengthened his testimony. The existence of such letter still depended upon 
his uncorroborated word. To all intents and purposes, it was purely a self-serving 
declaration. One of the principal reasons for requiring the entire contract to be 
embraced in the policy is to prevent just such situations as this in the court room. 

It is contended by respondent that the question of the admissibility of this evi- 
dence was settled favorably to him in the case of State v. Egan, 44 S. D. 273, 183 
N. W. 652. It is true we held this evidence should have been admitted in the 
criminal case, and reversed the judgment because of its exclusion; but it was 
admissible upon the question of criminal intent only, and the rule applied in that 
case has no applicability to a civil action. This is clearly pointed out in the opinion 
in that case, where it is said: 

“The question at issue was the criminality of defendant’s act in making his 
report of loss and omitting to advise the insurance company that he had removed 
a material part of the property insured. For the purpose of this decision, we must 
assume that, if allowed so to do, appellant could and would have proven to the 
satisfaction of the jury all of these facts concerning which he offered proof.” 

But in that case it was the truthfulness of the proof of loss that had been 
furnished by the insured that was at issue, and not the right to vary the terms 
of the policy by an extraneous agreement. With this evidence excluded, the decisive 
question in the case is: Did the removal of a portion of the insured building — 
the policy? 

[7] It is contended by appeliant that by the removal of a portion of the ‘tel 
ing the insured increased both the moral and physical hazard of the insurer, and 
thereby rendered the policy void. The policy contains the following provision 
relative to the increase of the hazard after the issuance of the policy: 

“This entire policy, unless otherwise provided by agreement hereon, or added 
hereto, shall be void * * * if the hazard be increased by any means within the 
control or knowledge of the insured.” 

We do not feel that we can hold as a matter of law that the acts complained 
of increased the physical hazard. This we believe presents a matter of fact for 
the jury upon the evidence. Whether the removal of the pavilion or the heating 
and plumbing material increased the physical hazard would depend to so great a 
degree upon the manner in which the work of removal was performed that the 
question could be determined only by a jury or trial court upon the evidence. 

[8-9] On the other hand, what constitutes “moral hazard” is a question of law 
and may be determined by the court. Moral hazard is the risk, the danger, or 
probability that the insured will destroy or permit to be destroyed the insured prop- 
erty for the purpose of collecting the insurance, and any change in the condition 
of the insured or the insured property that will increase the probability that the 
insured will destroy the property for the purpose of collecting the insurance will 
increase the moral hazard. Any act or change in the conditions that will increase 
the temptation to destroy the insured property for the purpose of collecting thc 
insurance will increase the moral hazard. So, too, will any act that reduces the 
value of the insured property in proportion to the amount of insurance or the 
procuring of insurance materially in excess of the reasonable cash value of the 
insured property. Quoting from Syndicate Ins. Co. v. Bohn, 65 Fed. 165, 12 
C. CC, A. Sol, a lL. KA GIA: 





584 Insurance Law Journal, Vol. 63. | [Oct., 1924 


“Moral hazard,’ in insurance, is but another name for a pecuniary interest in 
the insured to permit the property to burn. Statistics, experience, and observation 
all teach that the moral hazard is least when the pecuniary interest on the insured 
in the protection of the property against fire is greatest, and that the moral hazard 
is greatest when the insured may gain most by the burning of the property.” 

If the insured could take out a “valued” policy for $2,500 on this building, then 
tear down and sell a material part of the building, and then collect the full amount 
of the policy because of the burning of the remaining portion of the building, 
would he not have a greater pecuniary interest in the destruction of what remained 
of the building than if no part of it had been removed? The question admits of 
but one answer, and when applied to the facts in this case the answer is that 
the insured had a pecuniary interest in permitting the building to burn. Neces- 
sarily the moral hazard was increased, and from this it necessarily follows that 
the policy was vitiated by the removal of a portion of the building and that the 
plaintiff is not entitled to a recovery on the policy in any event. 

[10] If the case were tried again the court would be obliged, as a matter of 
law, to direct a verdict for the defendant because the policy is void. Where the 
conceded facts show, as they show in this case, that the plaintiff cannot recover, then 
there is nothing left upon which the trial court can exercise its judicial discretion. 
Only one conclusion is possible, and there is no question as to the sufficiency or insuffi- 
ciency of the evidence. The court was right in directing the verdict for the defend- 
ant, and the order granting a new trial constituted reversible error. 

The order appealed from is reversed. 

Ditton, J. (dissenting). This case was tried to a jury and resulted in a directed 
verdict for the defendant. A new trial was granted, and the insurance company 
appealed to this court. The order granting the new trial, in my judgment, should 
be affirmed. Judge Whiting, speaking for the court in State v. Egan, 44 S. D. 279, 
183 N. W. 654, said: 

“One of the particulars wherein it was claimed that the proof of loss presented 
by defendant was false was in relation to the removal of a part of the property 
insured. The policy under which defendant claimed the right to be reimbursed 
for his loss through the destruction of the property insured covered a certain two 
and a half story building situated upon certain described land. At the time that 
this policy was written there was situated on this land a building answering the 
above description, which building was afterwards destroyed by fire. Attached to 
said, building, at the time of the issuance of the policy, was an addition forming 
a material part of the entire structure, but so attached as to be capable of removal 
without injury to the main building. It appears undisputed that very soon after this 
and numerous other policies were written covering the same property, defendant 
openly caused this addition to be torn down and that he removed the lumber for 
use at other places. In the report of loss upon which the information herein is 
based, he failed to make any report of the removal of such addition. In charging 
the jury upon this phase of the case, the court so charged the jury as to virtually 
direct a verdict against the defendant. We do not criticise such instruction, as 
we believe it was fully warranted under the undisputed evidence that had been 
received. But appellant assigns error in the refusal of the trial court to receive cer- 
tain evidence offered by him. He sought to prove that this addition was considered 
an extra hazard; that, with such addition removed, the rate of insurance upon the 
main building would be $1.50 per hundred, while with the addition standing it would 
be $1.75 per hundred; and that there was an understanding at the time of the issuance 
of the particular policy to which this proof of loss referred, and also when the 
other policies were issued, that, as a consideration for a reduction of the insurance 
rate from $1.75 to $1.50, he was to, and he did agree to, remove such addition. After 
objections to various questions asked by him had been sustained, appellant offered to 
prove by certain named witnesses, they being the agents of the companies issuing 
the policies upon the property in question, that, in his applications for insurance— 
which applications were oral—appellant advised the agents that this addition was 
foreign to the use to which he desired and intended to put the main building; that 
he desired the insurance solely upon the main building; that it was agreed and 
understood with each of said agents that, as a condition for the giving to him of 
a reduced rate of insurance, he should write and give to each of said agents a 
receipt containing a covenant and agreement to remove the said addition; and that 
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he did write such receipts and deliver the same to said agents. This offer was 
refused. We are of the opinion that, in its excluding such evidence, the court 
committed prejudicial error. The question at issue was the criminality of defendant’s 
act in making his report of loss and omitting to advise the insurance company that 
he had removed a material part of the property insured. For the purpose of this 
decision we must assume that, if allowed so to do, appellant could and would have 
proven to the satisfaction of the jury all of these facts concerning which he 
offered proof. Certainly if, as a consideration for the insurance of the main build- 
ing at a lower rate, appellant had agreed to remove the addition so that it would 
not remain a menace to the property really insured, there existed no reason what- 
soever why he should report to said company the fact that such addition had 
been removed. If the addition had not been removed and had burned, appellant, 
under the facts sought to be proven, could not have claimed that the policies covered 
such addition.” 

In conflict with Justice Whiting’s opinion, this court now says: 

“Under the evidence in the record, we have no hesitancy in holding that this 
pavilion constituted a part of the building; that it was covered by the insurance 
policy and that, had such pavilion alone been damaged or destroyed by fire, while 
the policy was in force, the appellant would have been liable for the loss under 
the terms of the policy.” 

It was said in the Whiting opinion that to refuse the offered testimony was a 
prejudicial error. 

According to the decision of this court, which we should follow, the pending 
appeal ought to be affirmed. The agreement to insure the main building; the refusal 
to issue the policy until the dance hall and pavilion had been removed; that as soon 
as the dance hall and pavilion had been removed a cheaper rate of insurance might 
be allowed; that before the policy was issued a conversation was held between Mr. 
Whitehouse, the agent, and Mr. Egan as to what specific property would be covered 
by the insurance; that Mr. Whitehouse stated that he would not insure the pavilion 
or dance hall; that it was agreed that Mr. Egan should remove the dance hall and 
discontinue the restaurant; that he then could make application for a lower rate 
of insurance; that the modifications suggested should be reduced to writing, and 
that Mr. Egan should write a letter to the insurance company stating that the 
insurance should cover only the main building, and that he would remove the pavilion, 
and that upon such agreement such policy should be issued. The plaintiff further 
offered to show that Mr. Egan should reduce the agreement to writing and turn 
the letter over to Mr. Whitehouse, and that the letter should be sent to the company 
with the agent’s report thereon. All of this testimony was excluded. Mr. Egan 
then moved for a new trial, which was granted. All of this evidence was material 
to the issues and was before the court when the motion for new trial was granted. 
The contention that is now made that the motion for new trial presented purely 
questions of law is without merit. The whole record on the motion presented the 
sufficiency of the evidence to sustain appellant’s contention. The rejection and admis- 
sion of testimony; the right of the insured to remove the dance hall; whether or not 
the insured had made fraudulent proofs of loss in respect to his knowledge of 
the origin of the fire—these were before the court and involved in the motion for 
new trial, and the court after considering the same granted the new trial. Such 
ruling rested in the sound discretion of the trial court, and, under practically the 
unanimous decisions of this and other courts, such order should be affirmed on the 
grounds that it was a discretionary order. 


In Hayne on New Trial and Appeal, Vol. 2, 1587, it is said: 


_ “The appellate court will never assume that the court below committed error 
in any respect. On the other hand, it will always assume that the court acted 
correctly and with legal warrant.” 

Again, at page 1622, this same author says: 


“Upon this controverted fact there was testimony upon both sides before the 
court, and it is a sufficient answer to the appeal that the court has heard the evi- 
dence and rendered its decision thereon. Upon an appeal from that decision no 
inquiry can be made respecting the preponderance of the evidence. If there be 
any evidence in support of a finding, the action of the court must be affirmed. It 
is only when there is no evidence in the record in support of a finding that a 
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decision of the trial court will be reversed upon the ground that it is unsupported 
by the evidence.” 

On page 1639 of the same volume, it is said: 

“Perhaps as good a statement of the rule as can be given (so far as motions for 
new trial are concerned) is that a motion for new trial, on the ground of the 
insufficiency of the evidence, is addressed to the discretion of the court below, and 
that the ruling thereupon will not be disturbed except for an abuse of discretion.” 

In State v. Egan, 195 N. W. 642, I expressed my dissent and called attention 
to the numerous errors presented in that record. I am still convinced that the evi- 
dence was wholly insufficient to sustain the contention that the defendant made a 
fraudulent proof of loss in respect to his knowledge of the origin of the fire and 
in support of his claim for fire loss. This evidence on the making of the alleged 
fraudulent proofs of loss, the valuation of the properties, the sufficiency of the 
evidence to sustain plaintiff’s contention, were all before the court. The court 
having granted the new trial, these issues should now be passed upon by the court 
and jury on a de novo trial, 


OLBRICH vy. MUTUAL FIRE INS. CO. OF MARSHFIELD, 
FOND DU LAC COUNTY. 
(Supreme Court of Wisconsin. May 6, 1924.) 
198 Northwestern Reporter, 607. 

1. INSURANCE—BREACH OF CONDITION AGAINST ADDITIONAL IN- 
SURANCE WITHOUT NOTICE NOT WAIVED BY ACT OR DECLARA- 
TION BEFORE NOTICE THEREOF. 

Insurer did not waive breach of condition against additional insurance without 
notice by any act or declaration made before it had notice of such additional insurance. 

(For other cases, see Insurance, Dec. Dig. § 377[1].) 

2. INSURANCE—CONDITION AGAINST ADDITIONAL INSURANCE 
WITHOUT NOTICE VALID. 

A condition in fire policy against additional insurance without notice is valid. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 

3. INSURANCE—INSURER’S OFFER TO CANCEL POLICY ON ONE 
BUILDING HELD NOT WAIVER OF BREACH OF CONDITION 
AGAINST ADDITIONAL INSURANCE WITHOUT NOTICE ON OTHER 
BUILDING. 

Insurer’s denial of liability for loss on dwelling because of breach of condition 
against additional insurance without notice was not rendered nugatory by offer to 
cancel policy as tc barn. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

4. INSURANCE—OFFER TO RETURN UNEARNED PREMIUM NOT NEC- 
ESSARY ON BREACH OF CONDITION AGAINST ADDITIONAL IN- 
SURANCE. , 

In case of breach by insured of condition against additional insurance without 
notice, insurer could avoid policy without offer to return unearned premium. 

(For other cases, see Insurance, Dec. Dig. § 392[11].) 

5. INSURANCE—INSURER’S RETENTION OF UNREQUESTED PROOF 
OF LOSS HELD NOT WAIVER OF BREACH OF CONDITION 
AGAINST ADDITIONAL INSURANCE. 

Insurer by retaining unrequested proofs of loss sent by insured did not waive 
breach of condition against additional insurance without notice. 

(For other cases, see Insurance, Dec. Dig. § 396[1].) 

Appeal from Circuit Court, Calumet County; Fred Beglinger, Judge. 

Action by Wm. Olbrich against the Mutual Fire Insurance Company of Marsh- 
field, Fond du Lac County. Judgment for defendant, and plaintiff appeals. Affirmed. 

Action to recover $3,400 on a fire insurance policy issued by the defendant on 
plaintiff's property on the 6th day of February, 1922. The policy contained this 
provision : 

“If any person being assured in the company shall in his application for such 
insurance have made any false statement as to the state of incumbrance upon his 
property or of prior insurance thereon; or if he shall afterward during the life of 
his policy procure additional insurance upon the same property, then in either case 
such policy shall be void and of no effect and no liability thereon shall exist against 
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this company by any loss that may occur, provided, that if such additional insur- 
ance be taken subsequent to the policy issued by this company, and the assured 
shall with reasonable diligence give notice of such additionai insurance to the secre- 
tary of the company, and this company shall not elect to cancel its policy by reason 
thereof, its liability will continue.” 

On the 25th of February, 1922, the plaintiff took out an additional policy of 
$1,000 covering the same property covered by defendant’s policy, but gave defend- 
ant no notice thereof until April 26, 1922. On March 26, 1922, the insured property 
was wholly destroyed by fire, and due proofs of loss were made. The defendant 
denied liability on the ground of additional insurance, and the trial court held the 
policy forfeited on that ground, and entered judgment for the defendant. The 
plaintiff appealed. 

L. P. Fox, of Chilton, for ——_— 

Reilly & O’Brien, of Fond du Lac, for respondent. 

Vays, C.J. (after stating the facts as above). [1] It is undisputed in this 
case that so far as the dwelling house covered by the policy is concerned a total 
loss occurred long before the defendant was notified of the additional insurance. 
The loss occurred March 26, 1922, and defendant was not notified and did not 
know of the additional insurance until April 26, 1922. Any action or declaration by 
the company or any of its agents made before notice of additional insurance was 
given would therefore not constitute a waiver on its part. And since notice of 
additional insurance did not come to defendant till after the loss, a discussion of 
the rules of law or construction of the quoted portion of the policy applicable to 
notice before a loss occurs are beside the question. Much of plaintiff’s brief is 
addressed to this subject. 

[2-4] As soon as defendant was informed of the additional insurance, it 
promptly and continuously asserted its non-liability as to the insurance on the dwelling 
house. This it was authorized to do, because the condition against additional insur- 
ance without notice was valid. Bourgeois v. Mut. Fire Ins, Co., 86 Wis. 402, 57 
N. Its offer to cancel the policy as to the barn, which was not destroyed, 
cannot be held to affect or render nugatory its denial of liability for loss on the 
dwelling house. If the policy is held to be indivisible, it was only an error of 
law to offer to cancel the policy as to the barn. It cannot be construed as a waiver 
of taking additional insurance as to the house. Where there is a policy containing 
a provision that in case of additional insurance it shall be void or continued in 
force at the option of the insurer upon receiving notice and a loss occurs before 
notice of additional insurance is given, the insurance company must either admit 
liability and pay the loss or it must deny liability. There is no occasion for any 
application of the option as to continuing the insurance. The subject of insurance is 
destroyed, and the option has nothing to operate upon. Here the house was destroyed, 
and the defendant denied liability. Plaintiff claims a waiver because of belated 
offer to return the unearned premium. In a case of a breach by the insured of 
a condition against additional insurance, it is not necessary to offer to return the 
unearned premium. Woodard v. German-American Ins, Co., 128 Wis. 1, 106 N. W. 
681, 116 Am. St. Rep. 17; 14 R. C. L. 370. 

[5] The defendant did not demand or request proofs of loss. The fact that 
those sent by.the plaintiff were retained by the company constitutes no waiver. 
oige v. German-American Ins. Co., 128 Wis. 1, 106 N. W. 681, 116 Am. St. 

ep. 1 

We find no facts in the record that disclose any waiver on the part of the 
defendant. It had a right to and did deny liability as to the loss on the house from 
the time it knew of the additional insurance. 

Judgment affirmed. 


WIESMAN v. AMERICAN INS. CO. er at. 
(Supreme Court of Wisconsin. June 3, 1924.) 
9 Northwestern Reporter, 55. 

1. INSURANCE—FINDING THAT INSURED COMPLIED WITH CONDI- 
TIONS OF POLICY AS TO SALVAGE SUSTAINED BY EVIDENCE. 
Finding of jury that insured complied with condition of fire policies as to 

salvage of property held sustained by evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 
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2. INSURANCE—FINDING OF NO FALSE SWEARING AS TO VALUES 
HELD SUSTAINED BY EVIDENCE. 

Finding of jury of no false swearing as to values by insured held sustained 
by evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

3. INSURANCE—BURDEN OF PROOF TO SHOW FRAUD IN OVERVAL- 
UING PROPERTY RESTS ON INSURER. 

In action on fire policy, burden of proof rests on defendant to establish fraud 
alleged in overvaluation of property burned. 

(For other cases, see Insurance, Dec. Dig. § 646[9].) 

4. INSURANCE—EVIDENCE OF OVERVALUATION IN PROOFS OF 
LOSS IS COMPETENT TO ESTABLISH FRAUD. 

To establish fraud and false swearing by insured in fire policy, it was compe- 
tent to offer proof of overvaluation in proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 

6. INSURANCE—MERE OVERVALUATION IN PROOFS OF LOSS NOT 
CONCLUSIVE OF FRAUD. 

Mere overvaluation of proofs of loss is not conclusive that fraud has been 
committed, but it is necessary to go further and show misstatements were made 
knowingly and with intent to defraud insurer concerning some matter material to 
insurance. 

(For other cases, see Insurance, Dec. Dig. § 553[1]. 

8. INSURANCE—SPECIAL FINDINGS RELATING TO VALUE OF GOODS 
LOST HELD NOT SO INCONSISTENT AS TO REQUIRE NEW TRIAL. 
In action on fire policy, finding of jury in special verdict that plaintiff’s loss 

on stock of merchandise was $30,000 was not necessarily inconsistent with a finding 

that plaintiff did not intentionally swear falsely in making his proofs of loss, wherein 
he claimed $62,000, and court erred in granting new trial for inconsistency. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

9. INSURANCE—INSURER CLAIMING FRAUD MUST PROVE IT BY 
CLEAR AND SATISFACTORY EVIDENCE. 

In action on fire policy insurer claiming fraud in proofs of loss must prove ‘t 
by clear and satisfactory evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

10. INSURANCE—LARGE DISCREPANCIES BETWEEN VERDICT AND 
AMOUNT CLAIMED IN PROOFS OF LOSS DO NOT ESTABLISH 
FRAUD AS MATTER OF LAW. 

Large discrepancies between amount claimed in proofs of loss by fire and ver- 
dict do not as matter of law establish fraud on part of insured. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

Appeal from Circuit Court, Oneida County; A. H. Reed, Judge. 

Action by Joseph Wiesman against the American Insurance Company and others. 
From an order granting new trial, both parties appeal. Reversed and remanded. 

This is an action brought against numerous fire insurance companies on different 
policies of fire insurance. Plaintiff owned a stock of merchandise located in a 
rented store at Rhinelander, Wis. The defendant companies had issued insurance 
policies amounting to $55,000 on merchandise and fixtures. On the night of January 
18, 1923, a fire destroyed the store and burned and damaged by water the merchan- 
dise and fixtures. 

The plaintiff claimed that there was practically a total loss. This was not con- 
ceded by defendants. Plaintiff made proofs of loss in due time, and brought suit. 
Defendants answered, in substance, that plaintiff set or caused the fire to be set 
with intent to defraud; that he made false and fraudulent statements as to the 
value of the property destroyed; that he swore falsely on an examination which 
had been held under the terms of the policy; that during and after the fire he 
deliberately violated provisions of the policies by neglecting to care for and protect 
from damage property not damaged or only partly damaged; that he refused to 
make an inventory of the property, and that he permitted and encouraged numerous 
persons to carry away large quantities of the merchandise after the fire. 

There was a special verdict, in which all of these subjects were carefully sub- 
mitted to the jury. There were eight questions, but four of the questions contained 
subheads submitting such issues as alleged false statements as to the loss of books, 
the volume of business, the purchases, the sales, the bank deposits, increase in mar- 





Fire] Wiesman vy. American Ins. Co. et al. 589 


ket values in different years, and the amount of damage upon the merchandise and 
the furniture and fixtures. 

The answers to all of the questions relating to fraud were in favor of the 
plaintiff. They found the value of the stock of merchandise to be $30,500, and 
the fixtures and furniture $10,000. In his opinion the trial judge stated that, if 
the sole question for the jury had been to determine the amount of the loss, the 
answer of the jury would have been sustained by the evidence, and if the sole ques- 
tion had been to determine whether the plaintiff had intentionally sworn falsely in 
making his proofs of loss the court would be obliged to say that the answer 
of the jury was sustained. 

The court reached the same conclusion as to the issues whether the plaintiff 
set the fire or whether he failed to comply with the requirements of the policies 
as to the salvage of the property. The court concluded, however, that the finding 
of the jury that the plaintiff’s loss on his merchandise was $30,500 could not stand 
with the other finding that. he did not intentionally swear falsely in making his 
proofs of loss. On this ground, that two of the answers were inconsistent, a new 
trial was ordered. The ordinary motions were made by the parties, and both plain- 
tiff and defendants appealed. 

Other facts will be stated in the opinion. 

Martin, Martin, Martin, Clifford & McHale, of Green Bay, and E. D. Minahan, 
of Rhinelander, for insurance companies. 

Bird, Okoneski & Puchner, of Wausau, and H. F. Steele, of Rhinelander, 
for Wiesman. 

Jones, J. (after stating the facts as above). The record contains a large 
amount of testimony and many exhibits, but, in view of the answers of the jury, 
sustained by the court, the issues are much simplified, and it will serve no useful 
purpose to state in detail the testimony given at the trial. 

Defendants claim that the undisputed evidence shows that they were entitled 
to a verdict on the ground of the frauds committed by the plaintiff. No claim 
is made that there was sufficient evidence to sustain their defense that the fire was 
set or procured to be set by plaintiff. Plaintiff claims that there was abundant 
testimony to sustain the finding of the jury, and that the verdict should have been 
for a much larger amount. 

{1] The first contention of the defendants relates to their claim that the plaintiff 
failed to comply with the condition of the policies as to the salvage of the property. 
On this point numerous witnesses were called who gave testimony tending to show 
that for about a week after the fire many people, children and adults gathered 
about the ruins and were engaged in taking away such articles as gloves, clothing 
of various kinds, umbrellas, bolts of cloth, and the like; that some of these goods 
were damaged and some of them appeared not damaged. There was testimony tending 
to show that the plaintiff knew of these facts, and appeared to be indifferent. Con- 
siderable testimony was given as to a quantity of goods taken by one Holewinski 
and of the attempts of the plaintiff to recover money from him to an amount 
greater than their value, and in such a manner as might operate to the prejudice 
of the defendants. On the other hand, testimony in behalf of plaintiff showed 
that the building was wholly destroyed, only portions of the brick outer walls 
remaining upright; that portions of the building had fallen into the basement, which 
had been flooded until the water ran out of the windows; that upon the direction 
of plaintiff watchmen were employed and the premises were guarded by police, and 
there was testimony tending to show that it was practically impossible to prevent 
people from gathering about the premises and taking away various articles; that 
after the fire certain merchandise which seemed to be of value was gathered up 
on the plaintiff’s direction, taken away, and cared for, but afterwards sold for 
an amount which no more than paid for the expenses; that when plaintiff’s atten- 
tion was called to the fact that Holewinski had taken goods plaintiff procured a 
search warrant and secured the goods, but that they proved to be of no mer- 
chantable value above the cost necessary to their preservation and cleaning. It 
cannot be said that on this issue there was no credible evidence to sustain the finding 
of the jury. ’ 

[2] On the question of false swearing as to values, the testimony took a very 
wide range. The plaintiff was examined and re-examined again and again concern- 
ing his modes of business in 1921 and 1922, as to the amount of purchases and 
sales, his bank deposits, his modes of bookkeeping and his inventories. The inven- 
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tories of 1921 and 1922 reached not far from $41,000. Defendants’ counsel lay great 
stress upon the fact that although his merchandise and fixtures were assessed in 
1922 at $30,000 he appeared before the board of review and gave testimony to the 
effect that $25,000 would be a just assessment, and it was reduced by the board 
to $28,000. It appeared that his bank deposits were much less in 1922 than in 1921 
It is argued that his proof of loss, claiming $77,796, being $62,730 on merchandise 
and $15,066 on fixtures, is a demonstration that he made a claim for $37,296 more 
than his loss as fixed by the jury at 40,500. 

Evidence of plaintiff tended to show that in 1921 he employed the firm of T. E. 
Brennan & Co., of Milwaukee, to look after his insurance. This company represented 
many of the leading companies in Rhinelander, and its secretary, Mr. Hoff, acted 
as adjuster in making the proof of loss. There was testimony on behalf of the 
plaintiff to the effect that the inventory of January 1, 1922, was on a falling mar- 
ket. The goods in the men’s department were in charge of Mr. Byrne, and were 
personally inventoried and valued by him, and this valuation was $15,959.34, as 
shown by the inventory of January 1, 1923. In former inventories fixtures had been 
inventoried at a lump sum, but in that year were inventoried in detail on the advice 
of a representative of certain insurance companies at the sum above stated. In 
the other departments, which were supposed to contain much more merchandise 
than the men’s department, the lists were made up by the several clerks, and were 
tabulated by the bookkeeper and the plaintiff. The clerks testified that the lists 
contained only goods which were in stock and merchantable, and that remnants 
and odds and ends were omitted. There was testimony, although there was conflict 
on this subject, that the last inventory was made on a rising market. In explana- 
tion of his statements made before the board of review, plaintiff testified that on 
comparing with other assessments he found that others having large stocks were 
not assessed in the same proportion that he was, and that if he was forced to sell 
his stock at that time he did not believe that he could get more than $25,000. 

Most of the books of the plaintiff had been destroyed by the fire. Mr. Hoff, 
who was intrusted with the details of making the proofs of loss, had a copy of 
plaintiff’s income tax return for 1922. With this and the inventory of 1923 as a 
basis, he took account as far as possible of the purchases and sales from January 
tT to 18, 1923. The inventory books and income tax returns were furnished the 
defendants, and they were given authority to have access to the banking records. 

It appeared that some money had been received from the outside which had 
gone into the bank deposits of 1921, and there were loans and renewals not appear- 
ing as deposits in 1922. As compared with the bank deposits, plaintiff admitted that 
he had made considerable mistakes in his estimates of the sales and purchases for 
1922. 

We have given only a very brief summary of the large amount of testimony 
which was received on this issue as to the alleged false and fraudulent testimony 
concerning the value of the goods destroyed. Since there was so little documentary 
evidence showing the details of the business during several years, it was evidently 
a very difficult matter to arrive at the truth on this issue. 

There was some testimony offered by defendants for the purpose of showing 
that plaintiff had made false statements concerning the preservation and conceal- 
ment of books, and as to the origin and cause of the fire. The answers of the 
jury on questions relating to these subjects were also in favor of plaintiff, and it 
seems unnecessary to detail the evidence. 

In this case there was undoubtedly such testimony that the jury might have 
reached a different conclusion on the questions of fraud presented. In such an 
event neither the trial court nor this court would have been justified in disregarding 
their findings. It seems plain to us that it cannot be said that there was no credible 
evidence to sustain the answers of the jury on the issue of fraud. 

[3,4] It is unnecessary to cite authority for the undoubted rule that the burden 
of proof rested on the defendants to establish the fraud alleged. As part of the 
evidence to establish fraud and false swearing, it was competent to offer proof of 
overvaluation in the proofs of loss, and there is some authority for the proposition 
that the overvaluation may be so grossly exaggerated as to raise the presumption 
of fraud. : 

[5] But it is equally well settled that in cases like the one now before us 
the question of fraud is one for the consideration of the jury, and the general rule 
applies that— 
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“If there is any credible evidence which to a reasonable mind can support an 
inference in favor of a party, the question is for the jury, and the court cannot 
assume to answer it, either upon motion for non-suit or direction of verdict, or by 
substituting other answers after the verdict is returned. At that stage the court 
has nothing to do with the question of preponderance of fairly conflicting evidence. 
a cases.]” Beyer v. St. Paul F. & M. Ins. Co., 112 Wis. 138, 141, 88 N. W. 
/, 06. 

[6] The authorities are generally agreed that a mere overvaluation in proofs 
of loss is not conclusive that fraud has been committed. It is necessary to go 
further and show that the misstatements were made knowingly and with the intent 
to deceive the insurer concerning some matter material to the insurance. Dogge 
v. N. W. Nat. Ins. Co., 49 Wis. 504, 5 N. W. 889; Vergeront v. German Ins. Co., 
86. Wis. 425, 56 N. W. 1096; Beyer v. St. Paul F. & M. Ins. Co., 112 Wis. 138, 
88 N. W. 57; 5 Joyce, Ins. (2d Ed.), § 3341. As already stated, the trial court 
saw no reason for setting aside any of the answers of the jury on the questions 
of fraud, and we cannot say that those answers are unsupported by credible evi- 
dence. It follows that the claim of defendants that judgment should have been 
in their favor is not sustained. 

[7,8] The question is therefore presented whether a new trial was properly 
granted on the ground that two of the answers were deemed inconsistent. It is 
undoubtedly the rule that, where answers of the jury in a special verdict are 
manifestly too inconsistent or contradictory to support a judgment, a new trial 
should be granted. The rule has been most frequently applied by this court in 
negligence cases, but it is by no means confined to that class of cases. The fol- 
lowing extract from the opinion of the trial judge states the process by which 
he reached his conclusion that there must be a new trial: 

“The finding of the jury that the plaintiff’s loss on his stock of merchandise 
was $30,500 cannot stand up together with the other finding that the plaintiff did 
not intentionally swear falsely in making his proofs of loss. Plaintiff had, and 
presented as the basis of making his proofs of loss, a complete itemized inventory 
of his stock of goods finished less than two weeks before the fire. He testified 
that this was taken at cost or market value, whichever was lower; when presented 
it showed a total of over $62,000; that inventory was deliberately made. It can- 
not be claimed that the plaintiff was greatly mistaken about its contents or its accuracy. 
There was no material amount of goods salvaged from the fire. But the jury have 
found that the loss was only $30,500 on the goods. If the goods that were in the 
fire and destroyed or damaged were not of a value materially exceeding $30,500, 
then the plaintiff when he made his inventory showing a total stock of over $62,000 
must have knowingly falsified his inventory. If, on the other hand, his inven- 
tory was a good-faith, honest effort to arrive at the true value of the goods, the 
finding of the jury is manifestly wrong. The answers to the fourth and seventh 
questions cannot stand together.” 

This conclusion rests on the theory that the jury could not under the testimony 
believe that the plaintiff was honestly mistaken as to the contents or accuracy of 
the inventory. 

During a long trial the accuracy of this inventory was vigorously attacked by 
counsel for defendants. The question of rising and falling markets during the 
different years involved was before the jury. There was testimony that not only 
the cost and market, but also replacement values, were considered in making the 
inventory in question. As already stated, the amounts of purchases and sales and 
the income tax reports and bank deposits for several years were brought before 
the jury at the instance of the defendants. Defendants’ counsel also urged on the 
court and jury that the testimony given by plaintiff before the board of review 
demonstrated that his statements in the proofs of loss and the inventory were 
knowingly false. Although the proofs of loss were submitted to plaintiff before 
they were served, they were made by a third person from such data as had been 
saved from the fire. 

On all this mass of testimonv were the iurv forced to the alternative of 
finding either that the inventory was substantially correct or that plaintiff was guilty 
of intentional false swearing? We do not think so. They may have given much 
weight to the statements of plaintiff before the board of review in reference to 
his assessment in arriving at their conclusion as to the real value of the merchan- 
dise. That conduct was subject to some criticism, and yet plaintiff is far from 
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being the only offender who has sought by improper means to escape the burden 
of taxation. Although the proper authorities have their remedies where tax eva- 
sions are attempted, statements made by a taxpayer as to the amount of his tax- 
able property are not conclusive against him in actions between him and _ third 
parties. This would be manifestly unjust in actions on insurance policies, where 
such statements are used for the purpose of securing forfeitures under highly penal 
provisions of the policies on which actions are brought. 

In our opinion, it was possible for the jury to make their finding based on the 

evidence that the plaintiff committed no fraud in respect to the proofs of loss, 
and at the same time to find that the merchandise burned was far less valuable than 
the amount claimed. In considering this subject, it must be borne in mind that in 
determining the amount of the loss and the question of fraud two different degrees 
of proof had to be observed. The jury was properly instructed in substance that 
in ascertaining the amount of the direct loss and damage they should find the 
amount which had been proven by the evidence “to a reasonable certainty.” The 
jury may have believed that the methods of making the inventory criticised by 
defendants’ counsel were erroneous, and that, although the merchandise burned may 
have been greater than $30,500, they could not so find with reasonable certainty. 

[9] When defendants’ counsel undertook to prove that plaintiff had perpetrated 
a gross fraud they assumed a heavier burden of proof. It is the rule well settled 
in this state that the party making the charge of fraud must prove it by clear 
and satisfactory evidence. Accordingly, the court instructed the jury as to the 
questions relating to fraud that— 

“The burden of proof is upon the defendants to show by the greater weight 
of the evidence, and clear and satisfactory evidence, to a reasonable certainty.” 

We do not think that it could be declared as a matter of law that the jury 
disregarded either of these instructions. The jury found the value of the mer- 
chandise damaged or destroyed at less than one-half the valuation claimed in the 
proofs of loss. 

[10] .This is undoubtetdly a large discrepancy. But according to the overwhelm- 
ing weight of authority such differences between the amounts claimed in the proofs 
of loss and the verdict do not as a matter of law establish fraud. 

In Commercial Ins. Co. v. Friedlander, 156 Ill. 595, 598, 41 N. E. 183, 184, 
the amount stated in the proofs of loss was more than seven times the amount of 
the verdict, and the court said: 

“The mere fact that the assured, in the proofs of loss, has made an overvalua- 
tion of the property destroyed will not defeat a recovery on the policy for the 
actual loss sustained. If the assured, in making proofs of loss, acts in good faith 
on the honest belief that the property destroyed was worth the amount of the 
valuation placed upon it, and the excessive valuation was not intended to deceive 
or defraud the insurance company, such overvaluation cannot be held to be fraudu- 
lent, and it will not defeat a recovery. [Citing cases.] There are numerous cases 
found in the books where the recovery has been sustained, although much less than 
the amount of loss as the same was estimated in the proofs of loss.” 

In other cases cited below the same rule was declared where the discrepancies 
varied in amount. In some of these cases the objection was raised, as here, that 
there should be a new trial on account of inconsistency in the verdict, and over- 
ruled. Goldstein v. St. Paul F. & M. Ins. Co., 124 Iowa, 143, 99 N. W. 696; 
Obsersteller v. Commercial Assurance Co., 31 Cal. 645, 31 Pac. 587; Citizens’ F. & M. 
Ins. Co. v. Short, 62 Ind. 316; Stone v. Hawkeye Ins. Co., 68 Iowa, 737, 28 N. W. 
47, 56 Am. Rep. 870; Dogge v. Northwestern Nat. Ins. Co., 49 Wis. 501, 5 N. W. 
889; Mack v. Lancashire Ins. Co. (C. C.), 4 Fed. 59; Gerhauser v. North B. & M. 
Ins. Co., 7 Nev. 174; Wolf v. Goodhue F. Ins, Co., 43 Barb. (N. Y.) 400; Clark 
v. Phoenix Ins. Co., 36 Cal. 168; Williams v. Phoenix Ins. Co., 61 Me. 67. Many 
other cases holding the general rule above stated are cited in 32 L. R. A. (N. S.) 453. 

The order for a new trial was not a discretionary order, but was based on 
what we regard as an erroneous view of the law. 

It is our conclusion that there was no such inconsistency between the answers 
to the fourth and seventh questions as required a new trial, and that judgment should 
be entered for the plaintiff for the amount as fixed by the verdict, with interest. 

The order granting a new trial is reversed, and the cause is remanded for 
further proceedings in accordance with this opinion. 





Marine] Transatlantic Shipping Co. v. St. Paul Fire & Marine Ins. Co. 593 


MARINE 


TRANSATLANTIC SHIPPING CO. v. ST. PAUL FIRE & MARINE INS. CO. 
(District Court, S. D. New York. March 3, 1924.) 
298 Federal Reporter, 551. 
2. INSURANCE—POOP, FORECASTLE, AND BRIDGE SPACE HELD 

STRUCTURES BUILT IN FRAME OF SHIP. 

Poop, forecastle, and bridge space held to be structures built in frame of vess?l, 
within insurance certificate, providing risks should not cover cargo, unless under main 
deck, or in structures built in frame of vessel. 

(For other cases, see Insurance, Dec. Dig. § 402.) 

3. INSURANCE—OFFICERS’ QUARTERS ON BRIDGE DECK HELD NOT 

“STRUCTURES BUILT IN FRAME OF VESSEL.” 

Officers’ quarters, consisting of houscs fixed to bridge deck by angle plates and 
angle irons and set inboard at least six inches from side of ship, were not “structures 
built in frame of vessel,” within insurance certificate covering only cargo stored under 
main deck or in structures built in frame of vessel. 

(For other cases, see Insurance, Dic. Dig. § 402.) 

4. INSURANCE—CUSTOM TO ACCEPT FILMS ONLY FOR STOWAGE ON 

DECK OR IN OFFICERS’ QUARTERS DID NOT BIND INSURER. 

That is was custom of certain navigation company carrying films to accept them 
only for stowage on deck or in officers’ quarters did not bind underwriters to accom- 
modate terms of insurance certificate to such individual practice, so as to warrant 
recovery under certificate requiring stowage under deck. 

(For other cases, see Insurance, Dec. Dig. § 153.) 

In Admiralty. Libel by the Transatlantic Shipping Company against the St. Paul 
Fire & Marine Insurance Company. Libel dismissed. 

Pierre M. Brown, of New York City, for libelant. 

D. Roger Englar, of New York City, for respondent. 

LEARNED Hanp, District Judge. The point of law involved in this case is as 
follows: The insurance certificate, expressly providing that the risk shall not cover 
any cargo which is not stowed under deck, then proceeds to state what the phrase 
“under deck” means. It means under the main deck, or in a structure built in the 
frame of the vessel. The libelant first proceeded on the assumption that it could by 
a custom show that in respect of films this had never been observed, and that films were 
always stowed elsewhere than under the main deck or in a structure built in the 
frame of the vessel. 

[1] When it came into court its position was that, if that custom was universal, 
the stipulation of the certificate should be disregarded. As a mere question of law, 
it is so universally held that no custom can cancel or annul an express phrase in a 
written contract that it hardly seemed worth while to take evidence on the point; but as 
at that time I thought that possibly the libellant might wish to have the point reviewed 
l was willing to do so. However, on the evidence as actually presented, there was no 
such custom, for it appeared that these films were very frequently carried in the fore- 
castle or the poop or the bridge space; never so carried, it is true, where there were 
other inflammable substances, but carried, none the less, where those spaces were 
suitable for the protection of cargo, as they frequently are. 

[2] Therefore it becomes obvious that, even though the libelant’s point of law 
were good, it would have to appear that the poop and the forecastle and the bridge 
space are not structures built in the frame of a vessel. All the witnesses who are 
qualified to speak were unanimous in their opinion that they were built in the frame of 
the vessel. The only surveyor who appeared, Mr. Haight, made it clear beyond any 
peradventure that the phrase so applied, because the frames of the vessel, or, as we 
say in wooden ships, the ribs, extend in one piece up to the top of the poop, or the 
forecastle, or the bridge deck, and the plates are fixed to these frames above, pre- 
cisely as they are below, the main deck. In many cases these decks have actual 
hatches, and are as much closed off from access as the hold itself below the main deck. 
hus there remained nothing of the libellant’s case, even upon the assumption that the 
point of law was correct. : s 

[3] Finally, if I may say so, as a last straw, it was suggested that, if these were 

o, then the officers’ quarters on the bridge deck were themselves a structure built in 
the frame of the vessel. However, that in turn was quickly disposed of, because it 
appeared that such quarters were houses, fixed to the bridge deck by angle plates and 
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angle irons, and were always set inboard at least six inches from the side of the 
ship. This being true, it appeared that there was no ground whatever for libelant’s 
position. All that happened was that, having taken an insurance policy which required 
one kind of stowage, they failed to stow the goods as the policy read. 

[4] There was still a third position, which I am not quite sure that I understood, 
but which, so far as I did understand it, was this: As it has been the custom of the 
Ocean Steam Navigation Company, which carried these films, to accept them only for 
stowage either on deck or in the officers’ quarters, in some way the underwriters 
were bound to be aware of that practice, though it was not a universal custom, but 
was peculiar to that line. The duty rested on them, the libelant argued, to accom- 
modate the terms of their certificate to this individual practice, and they were bound 
by it. I state that argument as well as I can. This very statement, it seems to me, 
carries its own refutation, for it surely would be a preposterous suggestion to say that 
an insurer could not legally interpose conditions on the risk which were contrary to 
the practices of the carrier that the insurer himself elects to employ. That would in 
fact limit the insurer to such protection as the carrier chose to give him, and he must 
imsure in accordance with the carrier’s conception of its own convenience. I wish to 
be impartial, but 1 cannot treat that position seriously. It is so obviously contrary to 
any principle of law that, if I have understood it correctly, it is not to be entertained 
for a moment. 

For these reasons, the libel must be dismissed, and the respondent will have a 
bill of costs. 


BROWN ert AL. v. JEROME. (No. 4170.) 
(Circuit Court of Appeals, Ninth Circuit. April 21, 1924.) 
298 Federal Reporter, 1. 

1. INSURANCE—INSURANCE ON FREIGHT HELD TO COVER THAT TO 
BE EARNED ON RETURN VOYAGE. 

Insurance of freight “on board or not on board” from S. to A., and “while vessel 
is at loading port, during loading, and until ready to sail,” held not to refer to bills 
of lading freight carried on first leg of voyage, but to chartered freight to be earned 
on return voyage, though covering the risks of the voyage from S. to A., during 
which the vessel was lost. 

(For other cases, see Insurance, Dec. Dig. § 159.) 

2. INSURANCE—CONTRACT FOR SHIPMENT OF CARGO HELD BIND- 
ING, SO THAT THERE WAS INSURABLE INTEREST IN FREIGHT. 
Letter by navigation company, offering steamer for charter to carry specific ton- 

nage at named freight, when “confirmed and accepted” in writing by addressee, held 

enforceable contracts, giving insurable interest in freight; it not being necessary that 
contract should be expressed in charter party. 

(For other cases, see Insurance, Dec. Dig. § 115[8].) 

4. INSURANCE—OVERLOADING VESSEL RENDERS HER “UNSEA- 
WORTHY.” 

To overload a vessel is to render her “unseaworthy.” 

(For other cases, see Insurance, Dec. Dig. § 273.) Sin. 
5. INSURANCE—POLICY CONTAINING ADMISSION THAT VESSEL WAS 

SEAWORTHY NO DEFENSE THAT VESSEL OVERLOADED. 

Both covering note and policy containing insurer’s admission that vessel was sea- 
worthy, it is no defense to action on policy that loss of vessel resulted from over- 
loading, not shown to be willful, since to overload a vessel is to render her unsea- 
worthy. 

(For other cases, see Insurance, Dec. Dig. § 313.) < : 
6. INSURANCE—PRESUMED THAT VESSEL LOST FROM PERIL OF SEA. 

No other cause of loss of vessel being shown, presumption is that it was lost from 
peril of the sea, insured against. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) ia 

Appeal from the District Court of the United States for the Southern Division 
of the Northern District of California; Maurice T. Dooling, Judge. 

Suit in equity by James Jerome against James Crosby Brown, of Brown Bros. & 
Co., and others, doing business under the designation of the “United States Lloyds. 
Decree for complainant, and defendants appeal. Affirmed. | 

On March 16, 1916, the California South Sea Navigation Company chartered 
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from the owner thereof the steamer Roanoke. On April 28, 1916, the Navigation 
Company entered into a contract with the Selby Smelting Company for the carriage by 
the Roanoke of not less than 2,000 tons of ore at $15 per ton from Antofagasta to 
San Francisco, the vessel to load at Antofagasta on or about June 17, 1916. On May 
2, 1916, the Navigation Company for a valuable consideration assigned the freight 
money so to be earned by it to the appellee herein. The Navigation Company booked a 
bill of lading cargo for the southward voyage from San Francisco by way of certain 
ports to Valparaiso, thence to come back to Antofagasta, at which port the vessel was 
to take on the cargo of ore for the Smelting Company and carry it to San Francisco. 
The bills of lading freight for the cargo on the southward voyage was all prepaid, 
and the bills of lading contained the provision that the freight was to be deemed 
earned whether the vessel or goods should be lost or not lost at any stage of the 
voyage. But the freight to be earned on the homeward voyage from Antofagasta 
was not prepaid, or to be deemed earned, vessel or cargo lost or not lost. 

To insure that freight the Navigation Company, on the day on which the vessel 
sailed from San Francisco, applied to the appellants for insurance, and received insur- 
ance from them by two covering notes. The first covering note contains, among 
other provisions, the following: “Insurance is wanted by California South Sea 
Navigation Company, for account of whom it may concern, loss, if any, payable to 
assured or order. For $30,000.00 on freight on board or not on board * * * per 
S/S Roanoke from San Francisco to Valparaiso via ports and thence to Antofagasta, 
direct or otherwise, while there and until loaded. * * * Against total loss and/or con- 
structive total loss. * * * A total loss and/or constructive total loss, total loss paid by 
Underwriters on hull, etc., to constitute a total loss under this policy. It is under- 
stood and agreed that this policy is extended to cover while vessel is at loading port, 
during loading, and until ready to sail. Seaworthiness of vessel admitted.” The 
second covering note was similar, except that it provided: “For not to exceed $30,- 
000.00 on collect freight on ore. Valued at actual amount at risk on collect freight. 
Shipped or to be shipped on board the S/S Roanoke. At and from Antofagasta to 
San Francisco.” 

The vessel was lost on the second day of her voyage from San Francisco. The 
appellee brought suit to recover $30,000 on the first covering note, and on the policy 
thereafter issued pursuant thereto, which embodied all the provisions and terms of 
the covering note. The appellants answered denying their liability. A decree for the 
appellee was rendered in the court below for $30,000, with interest and costs. 

Nathan H. Frank and Irving H. Frank, both of San Francisco, Cal., for appellants. 

Edward J. McCutcheon, Farnham P. Griffiths, and McCutcheon, Olney, Mannon & 
Greene, all of San Francisco, Cal., for appellee. 

Before Gilbert, Hunt, and Rudkin, Circuit Judges. 

Gitpert, Circuit Judge (after stating the facts as above). [1] The appellants 
contend that the first covering note and the policy issued thereupon insured only 
freight earned on the southward voyage of the Roanoke plus that part of the return 
voyage from Valparaiso to Antofagasta, and not freight to be earned on the return 
voyage from Antofagasta to San Francisco. We do not so read the contract. The 
terms of the covering note and the policy mean, we think, in the light of the circum- 
stances, that the intention was to insure only the freight to be earned on the return 
voyage from Antofagasta. The Navigation Company had no other freight at risk. 
All the freight due it on the southward voyage had been prepaid, and the cargo which 
was carried on that voyage moved under bills of lading that provided that: 

“The freight, whether prepaid or to be collected, was to be considered as earned, 
vessel or goods lost or not lost, at any stage of the entire transit.” 

The appellants in their answer to the libel, quoted these words from the bills 
of lading. The Navigation Company had assigned to the appellee the freight to be 
earned on the homeward bound. voyage and had promised to insure it for his benefit. 
The freight for carrying the ore from Antofagasta to San Francisco was at risk 
irom the moment when the voyage from San Francisco began. It was decided to 
have that risk insured in separate contracts, one for each leg of the voyage, but each 
was for $30,000, the exact amount of the freight contracted to be paid for carying 
the ore. 

The language of the first covering note, by its plain terms, related to the risk 
nn the southbound voyage. It insured against the loss of the freight in case the 
Roanoke should be lost by marine risks at and from San Francisco on her described 
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voyage to Antofagasta and during her presence and loading there, and until she should 
be ready to sail for San Francisco. It contained the provision, “It is understood and 
agreed that this policy is extended to cover while vessel is at loading port, during 
loading, and until ready to sail,” and the provision, “freight on board or not on 
board,” thus showing that the risk assumed by the underwriters under the first note 
was a risk which was to terminate at the time when the vessel should be loaded at 
Antofagasta for her return voyage, from which time the second covering note would 
be in force, “at and from Antofagasta to San Francisco.” It is “by no means uncom- 
mon” to insure during a previous voyage the freight to be earned on a subsequent 
voyage. Lazarus, Law Relating to Insurance of Freight, 38; Rankin v. Potter, 2 Asp. 
65; Barber v. Fleming, Law Rep. 5 Q. B. 59. In Lincoln v. Boston Marine Ins. Co., 
159 Mass. 337, 34 N. E. 456, Judge Holmes said: 

“Contracts always are arbitrary in what they do or do not undertake. There is 
nothing irrational, however, in a contract of insurance on successive voyages, keeping 
each distinct.” 

But the appellants say that the underwriters may not have been aware that the 
bill of lading freight had been prepaid, and, if so, they were justified in regarding the 
first covering note as refering only to freight earned on the first leg of the voyage. 
There is nothing in the record, aside from the written instruments, to show what the 
parties had in mind in entering into the contact. Those terms make it sufficiently 
clear that it was not the intention to insure freight on the southbound cargo. The 
first covering note named Antofagasta as the “loading port,” and contained the 
provision that the policy was extended to cover “while vessel is at loading port, during 
loading, and until ready to sail.’ Thereby it was plainly.expressed that the freight 
insured was the freight upon a voyage beginning at Antofagasta, and the words 
used are wholly irreconcilable with an understanding that it was freight on a voyage 
from San Francisco to Valparaiso. There would be no occasion to keep insurance on 
freight for southbound cargo effective at Antofagasta, “during loading,” and until 
ready to sail.’ There as the further provision, “freight on board or not on board,” 
which, in marine insurance, means chartered freight, thereby giving the underwriters 
notice that they were insuring chartered freight. The freight to be earned by the 
Roanoke for carrying the ore was chartered freight. It was not prepaid, and its pay- 
ment was assured by a contract. The term “freight on board or not on board” cannot 
be made to refer to bills of lading freight. The Bedouin, [1894] L. R. Prob. Div. 1; 
Williams & Co. v. Canton Insurance Office, Ltd. [1901] Law Reports A. C. 462. 

{2, 3] It is urged that, assuming that the first covering note and policy were 
intended to insure the return freight from Antofagasta, there was no insurable interest 
in that freight, for the reason that the charter for the same had not been completed. 
The contract for that freight consists of a letter by the Navigation Company to the 
Smelting Company offering the steamer Roanoke for charter to carry a specific ton- 
nage at a named freight. The offer was “confirmed and accepted” in writing by 
the Smelting Company. But it is said that the contract was not enforceable, for 
the reason that the Navigation Company’s letter contains the following clause: 

“The above being merely information for our mutual understanding, and is sub- 
ject to the clauses of the regular charter party as agreed to by the charterers and the 
Steamship Company.” 

The appellants refer to the testimony of the president of the Navigation Com- 
pany, which, they say, shows that the correspondence was preliminary and subject to 
a regular agreement afterwards to be drawn up and signed by the parties. We think 
that the correspondence in itself created a binding contract. It was not necessary 
that it should be expressed in a charter party, Truscott v. Christie, 129 Eng. Rep. 
990, 994. That the president of the Navigation Company considered it binding, not- 
withstanding his testimony that it referred to a subsequent more formal instrument, 
is shown by the fact that he assigned to the appellee his rights thereunder and in the 
assignment referred to the contract as a “charter of the Roanoke.” The agreement, as 
expressed in the correspondence, has no ambiguity. It states the tonnage to be car- 
ried and the freight rate, describes the voyage, makes provisions for lighterage and 
for a loading rate, for weather working days, the demurrage, and the date of load- 
ing at Antofagasta. 

The appellants cite our decision in Northwestern Lumber Co. v. Grays Harbor 
P. S. Ry. Co., 221 Fed. 807, 137 C. C. A. 365. In that case specific performance was 
sought of an agreement for the sale of real estate which expressly provided that “a 
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tormal agreement shall be entered into pending mutual transfers.” The formal con- 
tract was prepared, and was signed by the defendant; but the complainant, before 
signing, changed it by adding two provisions. The defendant objected to the changes 
aid never assented thereto. A year later it was sought to enforce the contract, but 
the court held that the minds of the parties had never met upon a contract which 
could be specifically enforced, but, on the contrary, they had abandoned it. The 
contract involved in the present case did not provide for an execution of a formal 
agreement and it is complete in its terms. But, even if it did provide for a more 
formal instrument to be executed later, that fact would not negative the existence of 
a present contract if the terms thereof had been assented to. West India S. S. Co. v. 
Chicago House Wrecking Co., 249 Fed. 338, 161 C. C. A. 346; Sanders v. Pottlitzer 
Bros. Fruit Co., 144 N. Y. 209, 39 N. E. 75, 29 L. R. A. 431, 43 Am. St. Rep. 757; 
Rossiter v. Miller, 3 App. Cas. 1124; Winn v. Bull, 6 Eng. Rul. Cas. 170; Western 
Roofing Tile Co. v. Jones, 26 Okl. 209, 109 Pac. 225, Ann.°Cas. 1912B, 127. 

[4-6] We find no merit in the contention that the appellants are relieved from 
liability by reason of the fact that the loss of the Roanoke resulted from the willful 
misconduct of the assured. The contention is that the vessel was willfully overloaded. 
To overload a vessel is to render her unseaworthy (Arnould on Marine Insurance 
§ 717), and both the covering note and the policy contained the appellants’ admission 
that the vessel was seaworthy. The Roanoke was a total loss from foundering. 
There is no evidence of willful overloading. There is no contention that her loss was 
due to any cause other than unseaworthiness. That contention, as we have seen, is 
barred by the admission of the appellants. No other cause of the loss of the vessel 
being shown, the presumption is that it was a loss from a peril insured against, the 
peril of the sea. Arnould, §813; Ajum Goolam Hossen v. Union Mar. Ins. Co., 17 
T. L. R. 367; AEtna Ins. Co. v. Sacramento-Stockton S. S. Co. (C. C. A.) 273 Fed. 
55; Moores v. Louisville Underwriters (C. C.) 14 Fed. 226. 

The decree is affirmed. 
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ELLERBECK v. CONTINENTAL CASUALTY CO. (No. 4114.) 
(Supreme Court of Utah. July 8, 1924.) 
227 Pacific Reporter, 805. 

1. INSURANCE—GENERAL AGENT HAS AUTHORITY TO WAIVE PAY- 
MENT ON DATE STIPULATED IN POLICY. 

A general agent of an insurance company has authority to waive payment of pre- 
mium on date stipulated in policy, and to extend credit for payment of premiums 
due, regardless of any provision in policy to contrary. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

2. INSURANCE—SENDING OF STATEMENTS BY INSURER HELD NOT 
A RECOGNITION OF POLICY’S EXISTENCE AND WAIVER OF PAY- 
MENT OF PREMIUM. 

Where insured permitted an accident policy to lapse by nonpayment of premiums, 
mere sending of statements on the first of each month for two months after payment 
was due by insurer was not such recognition of policy’s existence and waiver of pay- 
ment as to continue it in force an indefinite time after date of sending last statement. 

(For other cases, see Insurance, Dec. Dig. § 392[2].) 

3. TRIAL—WHEN COURT MAY DIRECT A VERDICT FOR DEFENDANT 
STATED. 


A court should not direct a verdict for defendant unless evidence is wholly lack- 
ing to prove some issue necessary to support plaintiff’s claim, and unless no reason- 
able or logical inferences may be drawn by jury based upon evidence which would 
support plaintiff's claim. 

(For other cases, see Trial, Dec. Dig. § 142.) 

4. INSURANCE—WHETHER CREDIT HAD BEEN EXTENDED TO IN- 

SURED FOR PAYMENT OF PREMIUMS HELD FOR JURY. 

In an action on an accident and health policy, whether credit had been extended to 
insured in payment of premiums which would constitute a waiver by insurer of the 
policy’s provision as to time of payment of premium due held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

5. INSURANCE—INSURED’S RIGHTS HELD TO HAVE BECOME FIXED 

BY TERMS OF POLICY ON PAYMENT OF PREMIUM. 

Under an accident and health policy, providing that insured, so long as policy 
was not canceled, might make annual payments to reinstate policy, so as to afford 
protection for accidents after date of payment, and sickness beginning ten days there- 
after, insured’s rights upon such payment became fixed by terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 365 [1].) 

Appeal from Third District Court, Salt Lake County; Wm. M. McCrea, Judge. 

Action by George E. Ellerbeck against the Continental Casualty Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Geo. H. Smith, R. B. Porter, and Dana T. Smith, all of Salt Lake City, for 
appellant. 

Van Cott, Riter & Farnsworth, of Salt Lake City, for respondent. 
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SOUTHERN SURETY CO. v. PENZEL. (No. 390.) 

(Supreme Court of Arkansas. May 19, i924. Rehearing Denied June 9, 1924.) 

261 Southwestern Reporter, 920. 

1. INSURANCE—POLICY CONSTRUED ACCORDING TO PLAIN IMPORT 
OF UNAMBIGUOUS LANGUAGE. 

Insurance policies are liberally construed in insured’s favor; but, where language 
is unambiguous and but one reasonable construction is possible, court must interpret 
policy according to plain import of language. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

2. INSURANCE—INSURED HELD NOT ENTITLED TO RECOVER FOR 
TOTAL DISABILITY; “FROM DATE OF ACCIDENT.” 

Under accident policy indemnifying against losses from injury wholly disabling 
insured “fom date of accident,” insured could not recover for total disability caused by 
blood poisoning developing three days after such date, which is day on which accident 
occurs. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

3. INSURANCE—WHOLE POLICY CONSTRUED TOGETHER. 

Whole policy must be construed together. 

(For other cases, see Insurance, Dec. Dig. § 461[1].) 

4. INSURANCE—BLOOD POISONING HELD NOT EXEMPT FROM CON- 
DITIONS AS TO TOTAL DISABILITY FROM DATE OF ACCIDENT. 
Blood poisoning due to injury held not exempt, by provision declaring it covered 

by policy, from conditions that injury for which full indemnity may be had shall 

wholly disable insured “from date of accident.” 

(For other cases, see Insurance, Dec. Dig. § 528.) 

Appeal from Circuit Court, Pulaski County; Richard M. Mann, Judge. 

Action by Adam C. Penzel against the Southern Surety Company. Judgment 
for plaintiff, and defendant appeals. Reversed and remanded unless plaintiff elects 
to take judgment for smaller amount. 

This is an action by Adam C. Penzel against the Southern Surety Company to 
recover on an accident policy issued to him by said company. 

According to the allegations of his complaint, he was injured on the 6th day of 
January, 1921, while in the act of removing a piece of meat from a butcher’s block 
in his butcher shop in the city of Little Rock, Ark. He pushed his right hand under 
the meat for the purpose of removing it from the block, and the forefinger of his 
right hand was cut by coming in contact with a sharp knife concealed under the meat, 
the presence of which was unknown to him. On the 9th day of January, 1921, blood 
poisoning set up in the cut finger and rendered plaintiff totally unable to attend to his 
business. . His total disability continued for 20 weeks, and he was partially disabled 
for a period of 3 weeks longer. As the result of the blood poisoning, he as confined 
in St. Vincent’s Infirmary in Little Rock for 2 weeks. 

The plaintiff gave defendant notice of his injury as required by the policy, and 
the defendant refused to pay him. The plaintiff prayed judgment against the defend- 
ant for the sum of $562.50 alleged to be due him under the terms of the policy and 
ior the penalty and attorneys’ fees allowed him by statute. 

The defendant denied that the plaintiff was entitled to recover for total dis- 
ability, but admitted that he was entitled to recover one-half of the amount sued for 
on account of partial disability. 

The policy sued on was introduced in evidence, and was in force at the time the 
injury was received. The insuring clause reads as follows: 

“(1) The effects resulting, and exclusively of all other causes, from bodily injury 
sustained during the life of this policy, solely through external, violent and accidental 
means (excluding suicide, sane or insane, or any attempt thereat), said bodily injury 
so sustained being hereinafter referred as as ‘such injury.’ ” 

The accident indemnities read as follows: , 

Part 2. “Specific Losses. If ‘such injury’ shall wholly and continuously disable 
the insured from date of accident from performing any and every kind of duty per- 
taining to his occupation, and during the period of such continuous disability, but 
within two hundred weeks from date of accident, shall result, independently and 
exclusively of all other causes, in any one of the losses enumerated below, or within 
ninety days from the date of the accident, irrespective of total disability, result in 
like manner in any one of such losses, the company will pay the sum set opposite such 
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loss; and in event ‘such injury’ results in death, the company will pay, in addition to 
the principal sum, weekly indemmity as provided in part 3, to the date of death; but 
only one of the payments named in part 2 will be made for injuries resulting from 
one accident.” 

Then follows the amounts to be paid for loss of certain members of the body, 
and also defining what is meant by the word “loss.” ; 

“Part 3. Weekly Indemnity: Total or Partial Disability. The company will pay 
accident indemnity at th: rate per week specified in part 1, for the period of total 
loss of time commencing on the date of the accident, during which ‘such injury’ alone 
shall wholly and continuously disable and prevent the insured from performing any 
and every duty pertaining to any business or occupation.” 

“The company will pay one-half of the said weekly accident indemnity, if ‘such 
injury’ shall not, from the date of accident, wholly disable the insured, but shall, within 
thirty days thereafter, wholly and continuously disable him, or if ‘such injury’ alone 
shall, commencing on the date of accident or immediately following the total loss of 
time, continuously disable and prevent the insured from performing one or more 
important daily duties pertaining to his occupation; provided, however, that no such 
partial indemnity shall be paid for a longer period than twenty-six consecutive weeks.” 

“Provided, that indemnity under this part shall not be paid for any specific loss, 
except as provided under part 2.” 

Part 7 is as follows: 

“Special Indemnity. Blcod poisoning, sunstroke, freezing, hydrophobia, or asphyx- 
iation due solely to ‘such injury’ (excluding suicide, sane or insane) shall be considered 
as covered by this policy.” 

Part 8 of the policy provides for hospital expenses. ‘ 

It was admitted that the injury occurred at the time and in the manner stated in 
the complaint. 

The policy also provides that the insured is entitled to receive the sum of $25 
per week for the period of total disability and $12.50 per week for the period of 
partial disability and a like sum for the period of confinement in a hospital as the 
result of the accident. 

The case was tried before the court without a jury, and the court found that the 
plaintiff was totally disabled for a period of 20 weeks and partially disabled for a 3 
more weeks, and that he was confined in a hospital as the result of the accident for 
2 weeks. Judgment was therefore rendered in favor of the plaintiff against the 
defendant for the sum of $562.50, together with the stautory penalty of 12 per cent. 
and the attorney’s fee in the sum of $75. The case is here on appeal. 

Samp Jennings, of Little Rock, for appellant. 

T. N. Robertson and A. J. DeMers, both of Little Rock, for appellee. 

Hart, J. (after stating the facts as above). The correctness of the judgment of 
the Circuit Court depends upon the construction to be placed upon the policy. It is 
admitted that the wound received by the plaintiff caused the blood poisoning in his 
hand, and that this disability falls within the terms of the policy. 

It is claimed by counsel for the insurance company, however, that the court erred 
in finding that the plaintiff was totally disabled under the evidence introduced. The 
plaintiff was injured on the 6th day of January, 1921, and blood poison developed in 
his injured hand on the 9th day of January following. This was three days after he 
sustained the injury. The language of the policy is that if such injury shall wholly 
and continuously disable the insured from the date of the accident from performing 
the duties of his occupation, the company will pay him for the period of total loss 
of time commencing on the date of the accident. 

[1, 2] In this connecticn it may be stated that insurance policies are written on 
printed forms prepared by the insurance companies and are liberally construed in favor 
of the insured. On the oth:r hand, where the language of the policy is unambiguous 
and but one reasonable construction of the contract is possible, it is the duty of the 
courts to interpret the policy according to the plain import of its language. The 
language of the clauses with regard to total or partial disability is not ambiguous at all 
and is susceptible of but one meaning. The words, “from date of the accident,” refers 
to the day on which the accident takes place. The words refer to a given point of 
time and do not mean a period of time three days afterwards. ; 

This view is strengthened when we consider the language of the latter section of 
“part 3,” which is copied in our statement of facts. It provides that the company 
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will pay one-half of the weekly accident indemnity, if such injury shall not from the 
date of the accident, wholly disable the insured, but shall within 30 days thereafter 
wholly and continuously disable him. Manifestly this clause would have been omitted 
if the words, “from date of accident,” had not meant from the day the injury was 
received. 

[3, 4] But it is contended that part 7 places blood poisoning and the other things 
mentioned therein in a class to themselves, and that they are exempt from the condi- 
tions of parts 2 and 3. 

We do not agree with counsel in this contention. The whole policy must be con- 
strued together, and there is nothing whatever to indicate that blood poisoning, sun- 
stroke, freezing, etc., are exempt from the conditions specified in parts 2 and 3. Blood 
poisoning is caused by a foreign substance entering the blood, and the time when it 
develops will depend both upon the condition of the blood and the nature of the foreign 
substance entering it. When infection enters through the wound produced by the 
original accident, some time will elapse before blood poisoning develops, and the 
object of this clause of the policy is to bring blood poisoning, sunstroke, freezing, 
hydrophobia or asphyxiation within the terms of the policy and to impose liability upon 
the insurance company when either one of these things result as an effect of the orig- 
inal injury. In other words, this clause makes the blood poisoning alleged and shown 
in this case a natural incident of the wound and to be considered as an effect of the 
original injury rather than as an independent or additional cause. 

Therefére the court erred in finding for the plaintiff for total disability. The 
plaintiff was injured on the 6th day of January, 1921, and the blood poisoning did not 
develop until the 9th day of January following, which could not be considered from 
the date of the accident. 

A construction of these words was involved in the case of Robinson v. Masonic 
Protective Ass’n, 87 Vt. 138, 88 Atl. 531, 47 L. R. A. (N. S.) 924, and the court said 
that a construction making the words, “from date of the accident,” mean from the 
calendar date on which the accident occurred, would be so unreasonable in some cases 
as to render it almost certain that such a construction was not contemplated by the 
parties to the contract. The court pointed out by way of illustration that the insured 
might meet with an accident between 11 and 12 o’clock at night, and yet, if that is the 
date contemplated by the policy, the total disability of the insured must begin within 
the same hour, and perhaps instantly in order to entitle him to the benefits provided 
in the clause with regard to total disability. Continuing, the court said: 

“Assuming that this provision was inserted in the contract by the insurer with in- 
tentions reasonable and just toward the insured, we think the words, ‘date of the acci- 
dent,’ as used in that clause, were intended to mean total disability from the day of the 
accident, reckoned from the time of the accident; that is, within 24 hours thereafter.” 

See, also, Joyce on Ins. (2d Ed) vol. 5, § 3032 (e), where this construction is 
made a part of the text. 

The result of our views is that the court erred in holding that under the circum- 
stances the plaintiff was totally disabled within the meaning of the policy, and for this 
error the judgment must be reversed, and the cause will be remanded for a new trial, 
unless the plaintiff elects within 15 days to take judgment here for the amount con- 
ceded by defendant to be due. 


CONTINENTAL CASUALTY CO. v. KLINGE. (No. 11782.) 
(Appellate Court of Indiana, Division No. 1. June 3, 1924.) 
144 Northeastern Reporter, 246. 

2. INSURANCE—EXCEPTION FROM LIABILITY FOR INTENTIONAL 
ACT OF ANOTHER HELD TO INCLUDE FIRING OF SHOT WITH 
INTENT TO HIT INSURED. 

Under an accident policy, which expressly excepted injuries “resulting from 
intentional act of insured or any other person,” no recovery could be had, where 
the injury which caused death of insured resulted from intentional act of an officer, 
who fired at insured “to hit him,” after calling on him to halt. 

(For other cases, see Insurance, Dec. Dig. § 464.) 

3. INSURANCE—INSURANCE POLICY, WHEN FREE FROM AMBIGUITY, 
IS TO BE ENFORCED ACCORDING TO ITS TERMS. 

An insurance policy, when free from ambiguity, is to be enforced according 
to its terms. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
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Appeal from Superior Court, Marion County; T. J. Moll, Judge. 

Action by Louis Klinge against the Continental Casualty Company. Judg 
ment for plaintiff, and defendant appeals. Reversed, with instructions. 

Guilford A. Deitch and Frank G. West, both of Indianapolis, for appellant. 

William H. Faust, of Indianapolis, for appellee. 

Remy, J. On May 30, 1921, appellant issued to Louis T. Klinge a policy 
of insurance, by which it agreed to pay to appellee, as beneficiary, the sum of $1,000 
in event of insured’s accidental death. Om the night of October 8 and 9, 1921, 
when the policy was in full force and effect, the insured was on duty as watchman 
at the roundhouse of a certain railroad company. At about 4 o’clock on the morn 
ing of October 9, when leaving the roundhouse to get a lunch at a nearby restaurant, 
insured fell in with one Wininger, and, while the two were walking together, they 
came to an automobile standing in an alley. Whereupon Wininger said to insured, 
“Watch how quick I can take off a tire.” Insured advised Wininger not to take 
off the tire, but to go with him to lunch. The automobile belonged to one Wagner, 
a police officer, who came up as the tire was being removed. As Wagner approached, 
Wininger and insured fled up the alley, refusing to halt when commanded by Wag- 
ner so to do. When the men refused to stop, Wagner began firing his revolver. 
He fired five shots; the first two being fired directly at insured. One of the shots 
fired at insured struck him in the heel, the other entered his body, and proved fatal. 
Wagner as a witness on the trial, was asked the following question: “I will ask 
you to state whether or not in so shooting this man, whom you first shot, if you 
intended to hit him?” To this question he answered, “I did.” 

This action is by appellee, the beneficiary named in the policy, against appellant 
to recover on the policy for the death of insured. 

On the trial of the cause, and at the conclusion of the evidence, each party 
moved the court to direct the verdict in his favor. Appellant’s motion was over- 
ruled, and appellee’s sustained; and on the directed verdict, which was for the full 
amount of the policy, judgment was rendered. In our view, the sufficiency of the 
evidence is the only question presented by appellant which requires consideration. 

[1] Each party having, at the close of the evidence, requested the court to 
direct the verdict in his favor, such action was, in effect, a joint request for the 
withdrawal of the cause from the jury, and for submission of the same to the court 
for its decision. Kleine v. Houk (1922), 78 Ind. App. 146, 134 N. E. 872. The 
court, upon the filing by the parties of their respective motion for a directed 
verdict, might, with propriety, have discharged the jury and rendered its decision 
on the issues. Goings v. Davis (Ind. App., 1923), 141 N. E. 473. Nevertheless the 
peremptory instruction and the verdict of the jury returned in accordance therewith 
were, in effect, the decision of the court. Deeter v. Burk (1915), 59 Ind. App. 449, 
455, 107 N. E. 304. If the decision of the court thus rendered is sustained by suffi- 
cient evidence, the judgment must be affirmed; otherwise there must be a reversal. 

[2,3] The policy which forms-the basis of appellee’s complaint specifically pro- 
vides that it “does not cover any loss * * * which results from the intentional act 
of the insured or of any other person,” excepting “assaults committed upon the 
insured for the sole purpose of burglary or robbery,” and “assaults incurred by the 
insured while engaged in the proper performance of his occupation, and provoked 
solely thereby.” There is no evidence whatever that the shots fired were for the 
purpose of burglary or robbery, or that the injury which resulted in the death of 
insured was incurred by him while performing the duties of his occupation, and pro- 
voked solely thereby. No such contention is made by appellee or anyone else. The 
evidence affirmatively and without conflict shows that the injury which caused the 
death of insured resulted from the intentional act of the officer who did the shoot- 
ing. The officer as a witness at the trial testified that he fired two shots directly 
at the insured, and that when he fired the shots he intended “to hit him.” Clearly, 
then, the death of insured resulted from the intentional act of the officer, and comes 
within the exception in the policy. The parties had the right to make the insurance 
contract sued on, including the intentional act clause. The contract is not ambiguous. 
Its terms, as to the clause under consideration, are definite and certain. An insurance 
policy, like any other contract, when free from ambiguity, is to be enforced according 
to its terms. It follows that the court erred in directing the verdict for appellee. See 
Continental Casualty Co. v. Cunningham (1914) 188 Ala. 159, 66 South. 41, L. R. A. 
1915A, 538; Butero v. Travelers’ Accident Insurance Co. (1897) 96 Wis. 536, 71 
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N. W. 811, 65 Am. St. Rep. 61; Matson v. Travelers’ Ins. Co. (1900) 93 Me. 469, 
45 Atl. 518, 74 Am. St. Rep. 368 : National Life Ins. Co. v. Coughlin (1923) 72 Colo. 
440, 212 Pac. 486; Travelers’ Ins. Co. v. McCarthy (1891) 15 Colo. 351, 25 Pac. 713, 
lt E.R, AS 22 Am. St. Rep. 410; Dunn v. Physicians’ Casualty Co. (1919) 103 
Neb. 557, 173 N. W. 599; Travelers’ "Ins. Co. v. McConkey (1887) 127 U. S. 661, 
8 Sup. Ct. 1360, 32 L. Ed. 308; Travelers’ Protective, etc., Ass’n v. Fawcett (1914) 
56 Ind. App. 111, 104 N. E. 991; Schmidt v. Indiana Travelers’, etc., Ass’n (1908) 
42 Ind. App. 483, 494,.85 N. E. 1032. 
Judgment reversed, with instructions to grant a new trial. 


HURLEY v. BANKERS LIFE CO. (No. 34544.) 
€Sanicine Court of Iowa. June 28, 1924.) 
199 Northwestern Reporter, 343. 
INSURANCE—INSURED, BY LOSS OF LEG, NOT PREVENTED WHOLLY 
ar PERFORMING ANY WORK OR FOLLOWING ANY OCCUPA- 

TION 

Farmer, by loss of leg, held not prevented “pe ermanently, continuously, and wholly 
from performing, any work or following any occupation for compensation or profit,” 
within disability insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

Appeal from District Court, Allamakee County; W. J. Springer, Judge. 

Action on a policy of insurance providing for payments in monthly installments in 
case of total, permanent, and incurable disability. The trial court directed a verdict 
for the defendant, and the plaintiff appeals. Affirmed. 

Wm. S. Hart, of Waukon, for appellant. 

R. B. Alberson, of Des Moines, Murphy & Gleason, of Waukon, and W. S. Ayres, 
of Des Moines, for appellee. 

Favitte, J. The policy of insurance contained the following provision: 

“After the premiums have been paid for at least one full year and provided no. 
premium is in default, if the insured, before attaining the age of 60 years, becomes 
totally, permanently, and incurably disabled as a result of accident or disease (not 
due to any cause or condition existing at the time of application for this agreement), 
and is thereby prevented permanently, continuously, and wholly from performing any 
work or following any occupation for compensation or profit, the company will waive 
payment of premiums thereafter becoming due under said policy, which shall be con- 
tinued in force for the same amount and with the same cash surrender and loan values 
(except as hereinafter provided, as if such premiums had been paid, and beginning one 
year after receipt of due proof of such disability, if the policy is in full force, the 
company will pay the policy to the insured as a monthly income for 10 years, dividing 
the face of the policy into 120 equal monthly installments; the policy to be returned 
to the company for indorsement thereon of each payment.” 

Appellant is a single man, 38 years of age.. He is a farmer, and has never had 
any other occupation. He has no education beyond that acquired in the public schools 
through the third grade. In July, 1918, he was kicked on the leg by a horse. Three 
amputations were necessary, following the injury, resulting in leaving a stump of the 
leg 5 inches in length and the bone so near the end of the stump that an artificial 
limb could not be used, and appellant is compelled to use crutches. Appellant knows 
no business except farming. He can drive a team, if it is harnessed and hitched for 
him, and can do some chores on the farm, such as any man with one leg could do. 

We meet at once the question in the case as to whether or not appellant became 
“totally, permanently, and incurably disabled,” and is “thereby prevented permanently, 
continuously, and wholly from performing any work or following any occupation for 
compensation or profit.” Many cases have been before the courts involving construc- 
tion of contracts of this character, which, however, are not always identical in phrase- 
ology. The cases fall quite readily in two general classes: Those wherein the policy 
provides for indemnity if the insured is disabled from transacting the duties pertain- 
ing to the occupation in which he is then engaged, and those wherein the policy pro- 
vides for indemnity if the insured is disabled from performing any work or follow- 
ing any occupation. This case belongs to the latter class. We shall consider our 
own decisions first. 

In Lyon v. Ry. Pass. Assurance Co., 46 Iowa, 631, the policy provided: 

“The Railway Passengers’ Assurance Company, of Hartford, Conn., will indem- 
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nify the assured under this contract, in the sum of fifteen dollars per week, against 
loss of time, not exceeding twenty-six consecutive weeks from the date of the acci- 
dent under which claim is made, while totally disabled and prevented from the trans- 
action of all kinds of business, solely by reason of bodily injuries effected through 
outward and accidental violence.” 

On appeal we considered two instructions given upon the trial. We quote at 
length from the opinion: 

“The court gave the following instructions: 

“4. The policy provides that the defendant will be entitled to recover for injuries 
resulting from accidents only while the insured was totally disabled, and prevented 
from the transaction of all kinds of business. But this language must be construed 
in a practical sense, and means inability to follow any occupation, business, or pursuit 
in the usual way. Though he may have been able to do some parts of the accus- 
tomed work thereof, he may yet recover, so long as he cannot to some extent do all 
parts, and engage in all such employments. The fact that he may do some light 
parts of the work, when he cannot engage in the work itself, to any practical extent, 
will not prevent a recovery.’ 

“*5. The words “all kinds of business” should receive a practical construction and 
with reference to the party insured, and if he was qualified to engage in any business 
which he could do under the injury, then it would be his duty under the contract so 
to do; but the fact that there may be some business or occupation in which he could 
engage would not prevent a recovery, unless it was an occupation or business which 
he was qualified to engage in as an occupation, and transact in the usual way.’ 

“These instructions are, it seems to us, clearly erroneous. The parties must be 
bound by the terms of their contract. The contract of insurance provides that the 
defendant will indemnify the assured against loss of time while totally disabled and 
prevented from the transaction of all kinds of business, solely by reason of bodily 
injuries effected through outward and accidental violence. The fourth instruction 
construes the contract to mean something entirely different. The jury are directed 
that plaintiff may recover, though he may be able to do some parts of the accustomed 
work pertaining to his business, so long as he cannot, to some extent, do all parts 
and engage in all the employments thereof. Almost total soundness and ability, in- 
stead of total disability, is made the condition of plaintiffs right to recover, and of 
defendant’s liability. The plaintiff is a carpenter. If he was simply disabled from 
going upon a four-story building to put on the roof, and could do everything else per- 
taining to his trade, he would under this instruction be entitled to recover $15 a 
week, during the period of such disability. This is not the proper construction of the 
agreement. It interpolates into it terms and conditions upon which the parties never 
agreed, and attaches to the words employed a meaning of which they are not sus- - 
ceptible. 

“The fifth instruction is equally erroneous. The contract of insurance binds de- 
fendant to indemnify plaintiff for loss of time while totally disabled and prevented 
from the transaction of all kinds of business. The court tells the jury that this does 
not mean what it plainly says, but that defendant will indemnify plaintiff for loss of 
time while disabled, and prevented from the transaction of any business in which he 
was qualified to engage. Under this instruction the defendant's liability is governed 
by the plaintiff's v_rsatility. If the plaintiff is skilled in but one business, and can 
pursue but one employment, and is disabled from pursuing that, he may recover; but 
if he has greater skill, and can turn his attention to other pursuits, he cannot recover, 
unless he is disabled from engaging in any employment for which he is qualified. 
The parties have not incorporated any such condition in the contract. There is no 
reason nor justification for wresting from the language employed its natural sig- 
nification, and placing upon it a construction which substitutes for the contract which 
the parties have made one of entirely different signification, and one imposing upon 
the defendant a greatly enlarged liability. The language of the parties is plain, un- 
ambiguous, and needs no construction. It provides that defendant shall be liable for 
loss occasioned by being totally disabled from all kinds of business. Effect should be 
given to this language. It should be understood to mean what it says. It cannot be 
claimed that it means that defendant will indemnify on account of loss sustained by 
being partially disabled from some kinds of business; and yet this is the construction 
which the two instructions we have been considering place upon it.” 

In Pennington v. Mut. Pac. Life Ins. Co., 85 Iowa, 468, 52 N. W. 482, 39 Am. 
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St. Rep. 306, the policy provided for indemnity of “the total loss of such business time 
as may result from such injuries.” The insured was a railroad employee and insured 
as such. We said: 

“The reference to ‘the loss of such business time’ has plain reference to the occu- 
pation of the insured, and the loss of time in such business means the loss of time 
in the business of a fireman. It has no reference to the whole range of business 
pursuits.” 

We held that the limitation was not so comprehensive as in the Lyon Case. 

In McKinley v. Insurance Co., 106 Iowa, 81, 75 N. W. 670, we considered a policy 
that provided for indemmity if the insured was disabled from transacting any of the 
duties pertaining to his occupation as merchant. It is obvious that the Lyon Case 
belongs to the first class suggested and the McKinley Case to the second. 

In Marren v. Fidelity & Gas Co., 188 Iowa, 363, 176 N. W. 203, we considered a 
policy where the indemnity was against total disability “that prevents the assured from 
performing any and every kind of duty pertaining to his occupation.” We recognized 
that the Lyon Case had been “sharply assailed in many jurisdictions,” but that it was 
clearly distinguishable from the case under consideration. 

It will thus be seen that we have had occasion to deal with both classes of cases. 
We cannot attempt a review of all the decisions that bear on the question. The Lyon 
Case states one view of the question. The opposite view is well expressed in Foglesong 
v. M. B. A., 121 Mo. App. 548, 97 S. W. 240, wherein the court considered a contract 
providing for indemnity for “permanent and total disability * * * which renders him 
unable to carry on or conduct any vocation or calling.” The court said: 

“Common knowledge of the occupations of the lives of men and women teach us 
that there is scarcely any kind of disability that prevents them from following some 
vocation or other, except in cases of complete mental inertia. We have examples of 
persons without hearing and without sight following a vocation—some without feet, 
and some without hands, engaged in business. The achievements of disabled persons 
are seemingly marvelous. Under defendant’s theory, the plaintiff might embark in 
the peanut trade, or follow the business of selling shoestrings or lead pencils, or follow 
some similar calling, in which instances, under the rule invoked, there would be no 
disability within the meaning of the policy. In our opinion, such was not within the 
contemplation of the parties.” 

As sustaining generally the rule of the Lyon Case, see Buckner v. Jefferson, etc., 
Ins. Co., 172 N. C. 762, 90 S. E. 897; Rhodes v. Ry. Co., 5 Lans. (N. Y.) 77; Hutchin- 
son v. Sup. Tent. K. M., 68 Hun, 355, 22 N. Y. Supp. 801; Whitton v. Am. Ins. Co., 
17 Ga. App. 525, 87 S. E. 827; Parten v. Jefferson Standard Co., 30 Ga. App. 245, 
117 S. E. 772; Albert v. Order (C. C.) 34 Fed. 721; Knights, etc., v. Cox, 25 Tex. 
Civ. App. 366, 60 S. W. 971; B. & O. Relief Ass’n v. Post, 122 Pa. 579, 15 Atl. 885, 
zL. R. A. 44,9 Am. St. Rep. 147. In a number of the foregoing cases the Lyon Case 
is cited and approved. 

On the other hand, many courts have refused to follow the rule of the Lyon 
Case, and in various forms have followed the reasoning expressed in the Fogleseng 
Case. Of such cases are the following: Monahan v. Sup. Lodge, 88 Minn. 244, 92 
N. W. 972; James v. Casualty Co., 113 Mo. App. 622; Rathbun v. Indemnity Co., 107 
Neb. 18; Lobdill v. Association, 69 Minn. 14, 71 N. W. 696, 38 L. R. A. 537, 65 Am. 
St. Rep. 542; Davis v. Casualty Co., 190 Ill. App. 338; Wall v. Casualty Co., 111 
Mo. App. 504, 86 S. W. 491; Grand Lodge v. Orrell, 206 Ill. 208, 69 N. E. 68; 
Brotherhood v. Aday, 97 Ark. 425, 134 S. W. 928; Industrial Co. v. Hawkins, 94 
Ark. 417, 127 S. W. 457. Others holding to a similar effect might be cited. In a 
number of these cases the Lyon Case is criticised. . 

The rule that seems to be emphasized by some of the courts is that the question 
as to whether or not the insured is totally disabled within the meaning of the con- 
tract is a question for the jury under the particular facts of each case. See U. S. 
Casualty Co. v. Hanson, 20 Colo. App. 393, 79 Pac. 176; Hohn v. Casualty Co., 115 
Mich. 79, 72 N. W. 1105; Taylor v. Insurance Co., 106 S. C. 356, 91 S. E. 326, L. R. A. 
1917C, 910; Starling v. Supreme Council, 108 Mich. 440, 66 N. W. 340. It must be 
conceded that the majority of the courts of the country are not in line with our con- 
clusion in the Lyon Case. > : ; 

The Lyon Case was decided in 1877. Contracts of insurance in this state have 
presumably been entered into in view of that decision since that time. The effect of 
the holding can easily be obviated by a change in the phraseology of the contract. 
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We are not disposed to now overrule the Lyon Case, or depart from the rule therein 
announced. If it were a case of first impression, we would find much persuasive 
argument in appellant’s contention. The parties have a right to choose the terms 
of their contract, and, while such a contract must be construed liberally in favor of 
the of we cannot substitute other terms for those that the parties have seen fit 
to adopt. 

Under the evidence in this case it did not appear that appellant was prevented 
from “permanently, continuously, and wholly performing any work or following any 
occupation for compensation or profit,” within the meaning of the policy, and as con- 
templated by the parties thereto. 

It follows that the court did not err in sustaining appellee’s motion for a directed 
verdict, and the judgment is therefore affirmed. 

Vermilion, J. (specially concurring). I cannot subscribe to the strict doctrine of 
the Lyon Case, but am of the opinion that the appellant’s injury was clearly not such 
as to entitle him to recover under the terms of the policy, and that the motion to direct 
a verdict was rightly sustained. 

Preston and De Graff, JJ., join in this special concurrence. 

Arthur, C. J., and Evans and Stevens, JJ., concur. 


ZETNA LIFE INS. CO. v. ROBINSON. (No. 1109.) 
(Court of Civil Appeals of Texas. Beaumont. May 14, 1924. 
(Rehearing Denied May 21, 1924.) 
262 Southwestern Reporter, 118. ‘ 

2. INSURANCE—FALL BECAUSE OF ILLNESS NOT NECESSARILY 
OCCASIONED BY “ACCIDENTAL MEANS” WITHIN POLICY. 

If insured slipped and fell, inflicting fatal injuries, his death would have been 
occasioned by “accidental means”; but if, because of a fainting spell or bodily 
infirmity, he fell, though the injury may have been the sole cause of his death, 
it would not necessarily be occasioned by accidental means, for, if such injury would 
— follow from a fall so occasioned, death would not be accidental, within the 

icy. 

= (For other cases, see Insurance, Dec. Dig. § 455.) 

5. INSURANCE—INSURER NOT ENTITLED TO AUTOPSY OF INSURED’S 
BODY MADE TWO WEEKS AFTER BURIAL. 

Insurer was not entitled to an autopsy of insured’s body, where demand was 
not made until two weeks after burial, though insurer was not notified of insured’s 
death until after his burial, and long delay in asking for an autopsy was caused by slow 
communications, where insured’s body was in such condition as to reflect with rea- 
sonable certainty the cause of his death, as far as it could have been asscertained by 
an autopsy performed immediately after his death. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

7. INSURANCE—REFUSAL OF TESTIMONY AS TO DEMAND FOR 
AUTOPSY HELD NOT ERRONEOUS. 

Accident policy not providing for autopsy, court did not err in excluding testi- 
mony of demand for autopsy on day following insured’s funeral; such demand not 
creating a breach of the contract, so as to forfeit it. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 

8. INSURANCE—BENFFICIARY’S TESTIMONY THAT SHE WOULD 
HAVE REFUSED AUTOPSY OF INSURED’S BODY HELD PROPERLY 
REFUSED. 

In an action on a policy for accidental death, beneficiary’s testimony that she would 
have refused an autopsy of insured’s body, if demand had been made before body 
was interred, was properly excluded, where condition for autopsy was not in policy. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 

9. INSURANCE—WARRANTY STRICTLY CONSTRUED AGAINST THOSE 
SEEKING THEIR BREACH. 

Warranties providing for forfeiture of a policy upon failure to allow insurer to 
examine insured’s body after injury are strictly construed against those seeking 
their breach, and can be only invoked, when the facts come strictly within provisions 
of warranty. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

Appeal from District Court, Harris County; J. D. Harvey, Judge. 





Accident] Etna Life Ins. Co. v. Robinson. 607 


Action by Mrs. Mary Ellen Robinson against the Aetna Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed. 

Baker, Botts, Parker & Garwood, of Houston, for appellant. 

B. F. Louis, ‘of Houston, for appellee. 

Wa tker, J. On the 19th day of February, 1912, appellant issued to Charles Wil-_ 
liam Robinson, the husband of appellee, an accident policy in the principal sum of 
$7,500. Mr. Robinson died on the 23d day of January, 1922, with the policy in full 
force and effect. On appellant’s refusal to pay the amount claimed under the accident 
features of the policy, appellee instituted this suit, and was awarded judgment 
for $7,500, the amount of the policy contract, $337.50 interest, $900 statutory penalty, 
and $2,500 attorney’s fees. There was testimony on all the circumstances embodied 
by appellant in the following hypothetical ‘question: 

“I want to ask you a hypothetical question, and don’t answer it until plaintiff's 
counsel has the opportunity to object: Assuming that a white man between 69 and 71 
years of age, engaged in the rice or grain brokerage business, has a wife and several 
grown children, who had not had any illness in the last 15 or 20 years sufficient to 
cause him to take to his bed or to call a physician for that illness, with the exception 
of an attack of neuralgia which was supposed to have been brought on by some trouble 
with his teeth, and which ceased to disturb him after the dentist worked on his teeth, 
who had a dizzy spell, or who became dizzy and staggered, about a year before his 
death, after drinking a full goblet of wine in a room in his home, and immediately 
thereafter going into a room where there was a heater with a fire in it, and was then 
taken or assisted upstairs and to bed, got up the next morning without evidencing any 
apparent ill effects, who drank wine occasionally at home, but not to excess, who 
sometimes walked to his work and sometimes rode in a jitney, and sometimes ina 
street car; assuming that this old man left his home out on Travis Street at about 
9 o’clock on the morning of January 23d, of this year, after having eaten his break- 
fast as usual, and after having gone into the yard with his wife and procured a rose, 
or other flower, and started walking south on Travis Street, turning at the first 
corner, which was Hadley, and going westward, and was not seen any more, so far 
as known, until about 20 to 40 minutes later, at which time he was found lying on his 
back in Travis Street with his feet against the curb, or approximately against the 
curb, one knee slightly raised, grasping a dollar bill, or some other similar object, in 
one hand, with a cane lying near him, and who, when picked up, was carried to the 
hospital in an automobile, where he died about the time of arrival, which was about 
10 minutes after he was picked up; assuming these things, and assuming, further, 
that there was a cut on the back of his head just to the right of the occipital bone, 
from 34 to 1% inches in length, or possibly 2, which reached through the scalp to 
the bone, so that a person putting his finger into the cut could feel the skull, but could 
not, so far as he could tell, discover any crushing or breaking of the skull perceptible 
to the feel of his finger; and assuming, further, that there was a considerable amount 
of blood at the place in the street where this man’s head was, the street at that 
place being paved with either wooden block or brick (there is some difference about 
that), and that no one saw him fall and no one there actually observed whether he fell, 
or how he got into the position in which he was found; we do not know what he had 
1or breakfast or for dinner on the preceding evening; and assuming, further, when 
the undertaker went to embalm the body, some slight amount of embalming fluid 
oozed out from the cut in the back of his head, just mentioned, which oozing was 
between the skull and the outer covering, skin covering; assuming that the body was 
embalmed and buried at about 11 o’clock a. m. or 12 o’clock on the day following 
this, that is, about 26 hours after death; and assuming, further, that the deceased 
having some insurance, commonly called ‘accident insurance, and no autopsy or post 
mortem examination was had; assuming that the man did not speak from the time 
he was found until he died—whatever number of minutes that was. * * *” 

The policy insured the said Charles William Robinson “against loss as herein 
defined resulting directly and independently of all other causes from bodily injury 
effected solely through external, violent, and accidental means” (excluding suicide, 
which is not involved in this case), and said contract provided further that— 

“* * * Tf such injury alone result within ninety days from the date of accident 
in any of the losses described below, the company will pay the sum specified opposite 
such loss.” 

The contract further provided: 
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“The company shall have the right and opportunity to examine the body of the 
assured when and so often as it requires in the case of injury, and also have the right 
and -opportunity to make an autopsy to determine the cause of dcath when it so 
requires.” 

Said contract further provides in paragraph E, part XIII: 

“* * * A failure to comply with any of the requirements contained herein shall 
invalidate all claims under this policy.” 

The following special issues were submitted to the jury, and answered as indicated : 

“Special Issue No. 1. Was, or was not, the death of Charles W. Robinson, the 
insured under the policy of insurance sued on herein, due directly and independently 
of all other causes, from bodily injuries effected solely through external, violent and 
accidental means? You will answer, ‘It was,’ or, It was not,’ as the case may be.” 
Answer: “It was.” 

“Special Issue No. 2. Was, or was not, the death of Charles W. Robinson, the 
insured, caused by his falling accidentally and striking the back of his head upon the 
edge of the curb or some unknown substance upon the street, causing the cut upon 
the back of his head? You will answer, ‘It was,’ or, ‘It was not,’ as the case may be.” 
Answer: “It was.” : 

“Special Issue No. 3. What, under all the facts and circumstances in this case, 
would be a reasonable attorney fee to be allowed plaintiff for the prosecution of this 
suit? You will answer by stating the amount.” Answer: “$2,500.00.” 

“Special Issue No. 4. Was, or was not, the death of Charles W. Robinson, the 
insured, caused by a blow on the back of his head which caused the wound or cut 
thereon as shown by the evidence? You will answer, ‘It was,’ or, ‘It was not,’ as the 
case may be.” Answer: “It was.” 

OPINION 

[1] Appellant, in connection with a propcr charge on the burden of proof, 
requested the court to submit to the jury the following definition of the term “effected 
solely through external means” : 

“The term ‘effected solely through external, violent and accidental means’ means 
that the el. ment of accident must consist in that which produces the injury rather than 
in the mere fact that an injury occurs.” 

This charge was refused, and in lieu thereof the court submitted to the jury the 
following definitions of the terms “accidental” and “accident” : 

“You are further charged in this case that the terms ‘accident’ and “accidental,’ 
as used in the charge and special issues submitted to you by the court, are employed 
in their ordinary and popular sense, as meaning happening by chance; unexpectedly 
taking place; not according to the usual course of things; or not as expected; an 
event which takes place without the foresight or expectation of the person acted upon.” 


Appellant’s definition of the term ‘accidental means” should have been given. 
Our Supreme Court, following the Supreme Court of the United States, draws a 
distinction between death by “accidental means’ and an “accidental death.” In 
Bryant v. Continental Casualty Co., 107 Tex. 5&2, 182 S. W. 673, L. R. A. 1916E, 945, 
Ann. Cas. 1918A, 517, it was said: 

“The word ‘means’ is employ-d in the policy in the sense of ‘cause’; the phrase 
‘due to accidental means’ is one of qualification; and the purpose of its use in the 
ordinary accident policy is to limit the liability of the insurer to injuries effected by 
an accidental cause, as distinguished from those which are merely accidental in their 
result. It is generally recognized, as it should be, that wh-re a man undertakes to do 
a certain thing by a particular means, and the result of his act is such as follows, in 
not an unusual or unexpected way, from the means voluntarily used, it cannot be 
said to be due to an accidental cause, though, in the sense that it was not intended, an 
accidental result is the consequence. In the numerous adjudicated cases upon the 
subject, therefore, it is determined that where by the terms of the contract the risk 
insured against is an injury effected by ‘accidental means,’ the element of accident must 
consist in that which produces the injury, rather than in the mere fact that an injury 
occurs. 


And, again, it was said, in Pledger v. Business Men’s Accident Ass’n (Tex. Com. 
App.) 228 S. W. 110: 

“* * * Death is accidental if the result is an accident, whether due to accidental 
means or not. * * * The result is due to accidental means, if in the act preceding the 
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injury something unforeseen, unusual and unexpected occurs which produces the result. 
* * * Death caused by accidental means is an accidental death; but an accidental death 
may or may not be the result of accidental means.” 

[2] On the facts of this case, if Robinson slipped and fell upon the pavement, 
inflicting the injuries from which he died, his death would have been occasioned by 
“accidental means”; but if because of a fainting spell, or some other bodily infirmity, 
he was caused to fall, thereby inflicting the injury, though the injury may have been 
the sole cause of his death, it would not necessarily follow that the death was occa- 
sioned by accidental means. If such an injury would naturally follow from a fall 
occasioned by a fainting spell or other bodily injury, not accidental in its nature, then 
the death would not be accidental, within the meaning of the policy and would not 
be covered by the conditions of this policy. 

[3] In addition to the circumstances raised by the evidence in this case, the evi- 
dence of the expert physicians who testified herein raised the issue that Robinson’s 
death might have resulted from apoplexy. Appellant requested the submission to the 
jury of the following issue, which was refused: 

“Did apoplexy cause or contribute directly to the death of Charles W. Robinson?” 

The refusal of this issue was error. It is now too well established to require a 
review of authorities that a defendant, on a trial on special issues, as well as the general 
issue, should have an affirmative submission of all the ultimate defensive facts raised 
by the evidence. Railway v. Lynch (Tex. Civ. App.) 208 S. W. 714. It is not enough 
that a negation of such defensive facts is necessarily involved from the answers given 
by the jury to the issucs actually submitted. The defensive issues themselves, in an 
affirmative way, should go to the jury. Armour & Co. v. Morgan, 108 Tex. 417, 194 S. 
W. 942. Our Supreme Court, in that case, said: 

“It is no answer to say that the jury found that the injuries resulted from the 
personal negligence of the company in failing to safeguard the machinery, for they 
might not have so found, if they had been allowed to find otherwise in the event they 
should believe the injuries were caused by the act of a fellow servant.” 

See, also, Railway Co. v. Washington, 94 Tex. 510, 63 S. W. 534; Railway Co. v. 
Gorman, 112 Tex. 147, 245 S. W. 419; Payne v. Douglas (Tex. Civ. App.) 241 S. W. 
240; Gammage v. Gamer Co. (Tex. Com. App.) 213 S. W. 930; Railway Co. v. Wal- 
lace (Tex. Com. App.) 206 S. W. 505; Sherrill v. Union Lumber Co. (Tex. Civ. 
App.) 207 S. W. 149. ; 

On the record before us we cannot say that the other requested issues on the 
cause of the death were raised by the evidence. 

[4] Appellee introduced Judge Howard, a very prominent attorney of the Hous- 
ton bar, as an expert on the amount of the proper fee for prosecuting this case. 
Judge Howard’s testimony was to the effect that $2,500 would be a reasonable fee. 
Thereupon appellant proposed to show that another case was pending involving the 
same issues of law and fact as involved in this case, and to ask Judge Howard what 
concession he would make, as an expert, in the fee suggested, in view of the fact 
that the same lawyer represented appellee in both cases, and that he could use the 
result of his investigation in one case in the trial of the other. On this statement of 
facts, Judge Howard would have testified, had the court permitted him to do so, that 
he would make a concession of $500 as against his suggested fee of $2,500. This 
testimony was admissible, and should have been received by the court, especially in 
view of the fact that the jury allowed the full amount of the fee suggested by Judge 
Howard as a proper charge. 

[5] Appellant was not entitled to an autopsy at the time and under the conditions 
reflected by this record. The demand was not made until about two weeks after the 
deceased had been buried. There was no provision in the contract expressly authorizing 
an autopsy after burial. We find further that appellant did not know of the death 
until after the deceased was buried; that appellee or her agents took no step to 
notify appellant of the death of Mr. Robinson until after his burial; and that the long 
delay in asking for the autopsy was probably caused by delay in the mail between 
appellant and its agents and the failure of the telegraph company to deliver a tele- 
gram passing between the agents of appellant, and that the body of deceased was in 
such condition, because of the character of the coffin in which it was buried and that 
it had been embalmed, as to reflect with reasonable certainty the cause of his death, 
as far as that could have been ascertained by an autopsy performed immediately after 
his death. The facts of this case on this issue are almost identical with United States 
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Fidelity & Guaranty Co. v. Hood, 124 Miss. 548, 87 South. 115.15 A. L. R. 605. 
decided by the Supreme Court of Mississippi in 1921. In that case it was said: 

“It will be seen from the above that no demand was made for an autopsy until 
after the burial, but the appellant insists that under its contract it had the right to 
make an autopsy, even though it required exhuming he body to do so. 

“There are a number of authorities which on their facts have held that the request 
for an autopsy came too late, but none of the authorities cited have passed specifically 
upon the question as to whether a demand for an autopsy after interment and its 
refusal would constitute a defense to the policy. The general trend of the authorities 
is to the effect that the demand must be seasonably made. It is insisted here that the 
company had no notice of the necessity for an autopsy or the probable results that 
might follow an autopsy until after the interment, and that the right was not waived 
because the facts were not communicated to the company by the beneficiary until 
after the interment was made, and that it made the request seasonably after securing 
the information that an autopsy would probably show the nonliability of the company 
under the policy. 

“The company may, of course, confide to such of its officers as it may desire the 
sole power of making a demand for an autopsy in such cases, and may refuse the 
local agents any authority to either demand an autopsy or to waive the benefits. 
But where it does so it is nevertheless bound by knowledge coming to the knowledge 
of its agent and must exercise such reasonable diligence as the circumstances call for. 
In the present case it was advised of the seriousness of the injury prior to the death 
of the deceased, and knowledge of his death came to its agents in ample time, if 
promptly communicated, for it to have made the demand. 

“Provisions of contract of this kind which are prepared by the insurer are 
to be construed most strongly against the insurer and in favor of the insured. Where 
there is io provision in the contract itself giving the right of an autopsy after inter- 
ment, the court will construe the provisions to mean that an autopsy must be demanded 
and performed prior to interment, and, if the insurer desires to avail itself of this 
privilege, it must so arrange and provide for information to be given of the death 
prior to the interment.” 

Eminent counsel for both sides to this appeal stated an oral argument that they 
had personally examined every reported decision that they could find on this ques- 
tion, and that no court had ever reversed a trial court in a civil case for refusing an 
autopsy. The provisions of an insurance contract requiring an autopsy after death 
on penalty of forfeiture would be so shocking to the sensibilities of the relatives of 
the deceased that this court can well understand why no appellate court has ever 
sustained the demand of an insurance company to enter the tomb and withdraw the 
decomposing bodies of the dead for the purpose of mutilation by an autopsy. 

[6] The court did not err in permitting plaintiff’s witness, T. W. Elkins, to answer 
the following question: 

“Did you observe any marks upon the pavement or anything around there? 

“The only mark I noticed was a little mark right off of the curb right on the 
street—right off of the curb. It looked as though where he tried to catch with his 
walking cane and it slipped, you know.” 

This answer was objected to on the ground that it was “clearly a mere conclusion 
of the witness.” We believe the ruling of the court in the admission of this testi- 
mony is fully sustained by the reported cases. In the case of McCabe v. San Antonio 
Traction Co., 39 Tex. Civ. App. 614, 88 S. W. 387, a witness had testified : 


“Well, the lady must have slipped and fell, because she couldn’t fall any other 
way. * * * I said that she slipped, because that was the natural way for her to fall. 
* * * If a man falls on the street, it is presumed he slipped.” 

With respect to an objection that this was a conclusion of the witness, the court 
said: 

“It is an exception to the general rule that witnesses cannot give conclusions or 
opinions that evidence of common observers, testifying to the results of their observa- 
tion, made at the time, in regard to common appearances or facts, and a condition of 
things which cannot be reproduced and made palpable to a jury, is admissible.” 

Of course, this testimony of the witness was a mere conclusion, but when it is 
not possible for a witness to picture in words the scene as it actually existed, the 
general rule permits him to testify as to the impression produced upon his mind by the 
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facts as he saw them. The rule, with a brief of authorities, is thus given by Wig- 
more on Evidence (2d Ed.) § 1924: 

“The second group of persons to whom the opinion rule has to be applied (ante, 
$1918) includes those who concededly have no greater skill than the jury in drawing 
inferences from the kind of data in question. Such a witness’ inferences are inad- 
missible when the jury can be put into a position of equal vantage for drawing them 
in other words, when by the mere words and gestures of the witness the data he has 
observed can be so reproduced that the jurors have those data as fully and exactly as 
the witness had them at the time he formed his opinion. This test has been variously 
phrased in judicial language: 

“1823, Gibson, J., in Cornell v. Green, 10 Serg. & R. 16: ‘I take it that whenever 
the facts from which a witness received an impression are too evanescent in their 
nature to be recollected, or are too complicated to be separated and distinctly nar- 
rated, his impression from these facts become evidence.’ 

“1853, Johnson, J., in Clark v. Baird, 9 N. Y. 185; ‘Evidence of opinion is also 
recognized as proper, on the same ground of necessity, in cases where language is not 
adapted to convey those circumstances on which the judgment must be formed.’ 

“1858, Campbell, J., in Evans v. People, 12 Mich. 35: ‘Many cases exist in 
which it is impossible by any description, however graphic, to explain things so as 
to enable any one but the witness himself to see or comprehend them as they would 
have been seen or comprehended could the jury have occupied his position of observa- 
tion.’ 

“1875, Endicott, J., in Com. v. Sturtivant, 117 Mass. 122: ‘[The condition is that] 
the subject-matter to which the testimony relates cannot be reproduced or described 
to the jury precisely as it appeared to the witness at the time.’ 

“In 1873, Peck, J., in Bates vy. Sharon, 45 Vt. 481: ‘[Opinion is admitted] where 
the facts are of such a character as to be incapable of being presented with their 
proper force to any one but the observer himself, so as to enable the triers to draw a 
correct or intelligent conclusion from them without the aid of the judgment or 
opinion of the witness who has had the benefit of personal observation.’ 

“It is in the application of this test that the opinion rlle really breaks down, as 
an aid in the investigation of truth. In the vast majority of rulings of exclusion, the 
data observed by the witness could not, in any liberal and accurate view, be really 
reproduced to the jury by the witness’ words and gestures. The error of the judges 
consists in giving too much credit to the possibility of such reproduction. What is 
chiefly wrong is by no means the test itself, but the illiberal and quibbling applica- 
tion of it. 

In one state, at least, the test has been so broadly phrased as to eliminate much risk 
of technical use: 

“1919, Young, J., in Paquette v. Connecticut V. L. Co., 79 N. H. 288, 109 Atl. 836: 
‘The test usually applied in this state to determine the admissibility of opinion evi- 
dence is not to inquire whether the issue to which it relates is for the jury; nor 
whether it is a matter of daily occurrence and open to common observation; but 
whether the witness’ knowledge of the matter in question will probably aid the triers 
in their search for the truth.’” 

[7-9] The court did not err in excluding the testimony of an adjuster of another 
insurance company that he made demand of appellee for an autopsy the day follow- 
ing her husband’ s funeral. Such a demand though this appellant might have had the 
benefit thereof in the trial of this case, could not be such a breach of this contract as 
to forfeit it in appellant’s favor, nor did the court err in excluding the testimony 
of appellee, to the effect that she would have refused the autopsy if the demand had 
been made after the body was returned from the undertaking parlors and before 
interment. No such condition existed, and a warranty is not breached upon a theory 
of facts which do not exist. Warranties such as involved in this case are strictly con- 
strued against those seeking the breach thereof, and can be invoked only when the 
facts come strictly within the provisions of the warranty in issue. Errors assigned 
and not discussed are overruled as being within well recognized principles. 

Appellant also challenges the verdict of the jury as being without support in the 
evidence. As we are reversing this case, for the reasons given, and as the case must 

1 tried again, it would not be proper for us to express our conclusions on the effect 
of the evidence, as it may be different upon —. trial. 
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JACOBS v. LOYAL PROTECTIVE INS. CO. 
(Supreme Court of Vermont. Orange. May 7, 1924.) 
124 Atlantic Reporter, 848. 

2. INSURANCE—GENERALLY BURDEN IS ON INSURER TO ESTABLISH 
THAT INJURY WAS FROM CAUSE EXCEPTED. 

Generally burden of proof in action on insurance policy is on insurer to show 
s fair preponderance of evidence that injury resulted from a cause excepted from 
policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 
ze waa MUST SHOW INJURY WITHIN TERMS OF 

POLICY. 

Plaintiff, in action on accident policy, has burden of showing that injury is 
within its general terms. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

4. INSURANCE—INSURER MUST SHOW FACTS’ BRINGING CASE 
WITHIN EXCEPTIONS OF POLICY. 

G. L. 1801, relating to simplified pleading in actions on insurance policies, has 
not changed substantive rights, and, where accident insurer seeks specific exception to 
general liability because accident was within exception burden rests on it to show 
facts bringing case within exception. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

5. INSURANCE—MOTION FOR DIRECTED VERDICT PROPERLY OVER- 
RULED 
In action on accident insurance policy, held that it was for jury to say whether 

plaintiff's injury was from fighting, and within exceptions of policy, and motion for 

directed verdict was properly overruled. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

7. INSURANCE—FAILURE TO CHARGE THAT STATEMENT OF FACTS 
IN PROOF OF CLAIM WERE CONCLUSIVE HELD WITHOUT ERROR. 
Where facts stated by insured in proofs submitted were consistent with evidence 

of injury and cause thereof, failure to charge that statement of facts in proofs 

should be treated as conclusive on insured in accordance with policy provision was 
without error. 

(For other cases, see Insurance, Dec. Dig. § 669[13].) 

8. INSURANCE—CONDITIONS OF ACCIDENT POLICY RESPECTING 
PROOF OF CLAIMS GIVEN REASONABLE CONSTRUCTION. 
Provision of accident policy respecting effect to be given facts stated in proof 

of claim for injury must be given reasonable construction in view of purpose of 

contract. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

10. INSUR ANCE—“TOTAL DISABILITY” WITHIN POLICY STATED. 
“Total disability” within accident policy does not mean absolute physical dis- 

ability to transact any business pertaining to insured’s occupation, but disability 

from performing substantial and material duties connected with it. 

(For other cases, see Insurance, Dec. Dig. § 524. 

Exceptions from Orange County Court; Julius A. Willcox, Judge. 

Action by Abe Jacobs against the Loyal Protective Insurance Company. Judg- 
ment for plaintiff, and defendant excepts. Affirmed. 

Argued before Watson, C. J., and Powers, Taylor, Slack; and Butler, JJ. 

Hugh W. Hastings, of Bradford, and Hale K. Darling, of ‘Chelsea, for "plaintiff. 

Edward H. Deavitt, of Montpelier, for defendant. 

Taytor, J. The complaint counts upon an accident and health insurance policy. 
The answer is a statement of facts upon which the defendant claimed there was no 
liability. Trial was by jury, with a verdict and judgment for the plaintiff. At the 
close of the evidence the defendant moved for a directed verdict. The questions 
first argued arise on exceptions saved to the overruling of this motion. 

The_injury for which the plaintiff is claiming indemnity was a broken collar 
bone suffered in an encounter with one Trombly. Subject to the “conditions, limi- 
tations and provisions” contained in the policy, the defendant promised among other 
things to indemnify the plaintiff against disability from injury or sickness, not 
exceeding 52 weeks’ duration, resulting wholly from causes originating after cer- 
tain specified times, at the rate of $20 per week in case of total disability and 
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half that amount in case of partial disability. Among such conditions and provi- 
sions material here are the following: 

“A. To entitle the insured or the beneficiary to indemnity, an injury must be 
independent of all other causes * * * and, except in case of accidental drowning, 
the result of external, violent and accidental means. * * * Statement of facts in 
all proofs submitted shall be conclusive upon the claimant.” 

“F. Indemnity shall not be payable for injuries, or death resulting therefrom, 
intentionally inflicted upon himself by the insured; * * * or for voluntary exposure 
to unnecessary dangers; or fcr injuries or death received while fighting or wrestling ; 
* * * or while engaged or as a result of having been engaged in any unlawful act.” 

“G. The company shall not be liable for both sickness and_ accident indemnity 
for the same period of time.” 

By several grounds of the motion the defendant relies upon these provisions as 
the a of a peremptory instruction. Briefly summarized, those requiring attention 
are these: 

(1) That plaintiff has failed to establish liability on account of any provision 
of the policy entitling him to indemnity. 

(2) That the circumstances of plaintiff's injury relieve the defendant from 
liability under condition F of the policy, since (a) the injury was received while 
fighting and wrestling; (b) plaintiff voluntarily exposed himself to unnecessary 
danger; (c) the injury was “intentionally inflicted” by the plaintiff upon himself, 
in that he started the fight by first hitting Trombly; (d) the injury was received 
while engaged in an unlawful act. 

(3) That proofs submitted show that the plaintiff’s injuries were the result 
of acts in violation of condition F of the policy, which concludes a recovery. 

Two other grounds are specified, but they need not be noticed, as the ques- 
tions rel:ed upon are not raised in the defendant’s answer. 

{1] The circumstances attending the injury as disclosed by the evidence, viewed 
in the light most favorable to the plaintiff, were as follows: 

The plaintiff had sold some cows to Trombly, taking his note secured by a 
lien on the cows. Trombly called at the plaintiff’s place of business—a livery ane 
in relation to this matter. In course of the negotiations Trombly asked the plaintiff 
to take the cows back, which the latter declined to do, giving as a reason that 
they were not in condition at that time, and there was no sale for them. Both 
parties became excited, and got to “talking fast and calling each other names.” 
Trombly called the plaintiff a vile name, a liar, and a thief, and said if he had got 
ahead of a d——d Jew he was glad of it. The plaintiff said he would not be 
insulted in his own barn, and ordered Trombly off his premises, threatening if he 
did not leave to hit him with a broom with which the plaintiff had been sweeping 
when Trombly came in. Trombly retorted that there was not a Jew big enough 
to put him out. Thereupon the plaintiff hit Trombly on the head with the broom. 
The latter started to leave the barn, and the plaintiff returned to his sweeping, 
whereupon Trombly came back, and, taking the plaintiff by surprise, pulled the 
broom out of his hands, threw him to the floor, jumped on him, and was holding 
him down on the floor when a bystander interfered and stopped the encounter. 
It was later discovered that the plaintiff’s collar bone was broken. There was no 
evidence of what, if any, resistance the plaintiff offered to this attack. It appeared 
that Trombly, who weighed only about 130 pounds, easily got the better of the 
plaintiff in such scuffle as was had, and that he was not injured by the blow from 
the broom. 

[2] It is important to determine at the outset where the burden of proof 
rests on the questions presented by the motion. The court ruled subject to excep- 
tion that the burden was upon the defendant to establish the facts which would 
bring the case within one of the conditions relied upon. This is the generally accepted 
rule. Wlule it is held in some jurisdictions that in an action on an insurance policy 
the burden is on the plaintiff to prove that his injury was not due to a risk or 
cause which is specifically excepted in the policy, in most jurisdictions the hold- 
ings are to the contrary. 33 C. J. 111; note, 50 L. R. A. (N. S.) 1006; note, Ann. 
Cas. 1916B, at page 231; 14 R. C. L. 1437. The generally accepted rule is that the 
burden of proof in such actions is on the defendant to show by a fair preponderance 
of the evidence that the injury for which recovery is sought resulted from a cause 
which, by the terms of the policy, would relieve the insurer from liability. Respect- 
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ing matters within an exception of the policy, the rule has been applied where 
the issue was whether the injury resulted from lack of ordinary care or from volun- 
tary exposure to unnecessary danger (Noyes v. Commercial Trav. Acc. Ass’n, 190 
Mass. 171, 76 N. E. 665; Garcelon v. Commercial Trav. Acc. Ass’n, 195 Mass. 531, 
81 N. E. 201, 10 L. R. A. [N. S.] 961; National Life Ins. Co. v. Fleming, 127 Md. 
179, 96 Atl. 281; Rowe v. United Com. Trav. Ass’n, 186 Iowa, 454, 172 N. W. 454, 
4 A. L. R. 1235; Archibald v. United Com. Trav., 117 Mo. 418, 104 Atl. 792; 
Fidelity & Casualty Co. v. Sittig, 181 Ill. 111, 54 N. E. 903, 48 L. R. A. 359); 
whether the injury was received while under the influence of intoxicating liquor 
(Brotherhood of Painters v. Barton, 46 Ind. App. 160, 92 N. E. 64; Bowers v. Great 
Eastern Casualty Co., 260 Pa. 147, 103 Atl. 536; Thompson y. Bankers’ Mut. Cas. 
Ins. Co., 128 Minn. 474, 151 N. W. 180, Ann. Cas. 1916A, 277) ; whether the injury 
was intentionally inflicted within an exception of the policy (Allen v. Travelers’ 
Protective Ass’n, 163 Iowa, 217, 143 N. W. 574, 48 L. R. A. [N. S.] 600; note to 
Ryan v. Continental Cas. Co., 48 L. R. A. [N. S.] 529; Continental Casualty Co. 
v. Cunningham, 188 Ala. 159, 66 South. 41, L. R. A. 1915A, 538); whether the 
insured’s death resulted from suicide (numerous cases collected in note, 50 L. R. A. 
[N. S.] 1008); whether the injury occurred in consequence of the violation of law 
(Brahmsteadt v. Mystic Workers, 152 Wis. 580, 140 N. W. 354; Sovereign Camp, 
Woodmen, v. Pritchett, 203 Ala. 33, 81 South. 823; Cluff v. Mut. Ben. Life. Ins. Co., 
13 Allen [95 Mass.] 308). 

[3,4] The plaintiff in an action on a policy of accident insurance has the burden, 
of course, of showing that the injury for which indemnity is sought is within the 
general terms of the policy. But, where an accident company seeks to avoid lia- 
bility because of a specific exception to its general liability under the policy, and 
on the ground that the accident and injury were within such exception, the burden 
of proof rests upon the company to show that the facts bring the case within the 
exception; in other words, that the injury was caused by a breach of the condition. 
It is generally held to be an affirmative defense which the defendant is required 
to allege and prove. On this principle it was held in Walcott v. Metropolitan Life 
Ins. Co., 64 Vt. 221, 24 Atl. 992, 33 Am. St. Rep. 923, that, when a life insurance 
company seeks to avoid its policy upon the ground that the death of the insured 
was caused by his own act, the evidence must affirmatively show that fact. The 
rule is recognized in Pole v. Massachusetts Mut. Acc. Ass’n, 75 Vt. 85, 53 Atl. 331, 
where the claim was that the insured did not exercise due diligence for his per- 
sonal safety as required by the policy, and it was held that the defense was not 
available because not specially pleaded. For additional cases to the same effect, 
see Patterson's Adm’r v. Modern Woodmen, 89 Vt. 305, 317, 95 Atl. 692. The 
statute relating to simplified pleading in actions on insurance policies (G. L. 1801) 
has not changed the substantive rights of the parties, including the burden of proof. 
Patterson’s Adm’r v. Modern Woodmen, supra, at page 312; Hersey v. Northern 
Assurance Co., 75 Vt. 441, 56 Atl. 95; Morrill’s Adm’x v, Catholic Order of For- 
sters, 79 Vt. 479, 487, 65 Atl. 526. The defendant recognizes but misapplies the 
doctrine of these cases. 

[5] The burden respecting the matters relied upon as a basis of the motion 
being upon the defendant, the controlling question is whether on all the evidence there 
is any room for opposing inferences—whether the evidence supporting the issue raised 
by the defendant is so conclusive that fair-minded men could not honestly differ 
as to the conclusion to be drawn therefrom. In the absence of rational doubt, it 
is the duty of the court to decide the question as one of law and instruct the jury 
accordingly. Spaulding v. Mutual Life Ins. Co., 94 Vt. 42, 55, 109 Atl. 22. A 
satisfactory test, as pointed out in the case cited, is whether the evidence is of 
such a conclusive character that the court in the exercise of a sound judicial discre- 
tion would, on proper motion, be compelled to set aside a verdict returned in oppo- 
sition to it. We think it cannot be said that the evidence left no room for opposing 
inferences, and so hold that the motion was properly overruled. If it were not for 
the fact that there was evidence tending to show a cessation of hostilities after the 
plaintiff hit Trombly with the broom, we might be forced to a different conclusion. 
In one view of the evidence plaintiff’s injury was received while engaged in an 
unlawful act—while fighting—and was the proximate result of a physical encounter 
in which he was the aggressor. In the other view, such force as he used was 
employed for the lawful purpose of ejecting Trombly from his premises and not 
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for the purpose of provoking wmnecessary trouble or by way of punishment for 
insults received. It was for the jury to say under proper instruction whether any 
one of the special defenses was made out. Those claims aside, it is not open to 
doubt that the plaintiff’s injury was the result of “external, violent and accidental 


means” in contemplation of condition A of the policy; nor is the contrary seriously 
contended. 


The result is not affected by the provision that statement of facts in all proofs 
submitted shall be conclusive upon the claimant. The statements relied upon are 
found in the following questions and answers: 


“Q. Were you engaged in an altercation with said party? A. Yes. Q. If so, 
what was the cause of the altercation? A. Overpayment of a note owned by 
Trombly to me. Q. Had you previous to the pulling of the broom from your 
hands by the other party made any action which would indicate that it was your 
intention to hit this party with said broom? A. I had hit Trombly with the broom 
previously. Q. Did you fall without being pushed or hit by the party mentioned, 
or were you thrown to the floor? A. Was pushed when said party took broom 


away from me. Q. Were your injuries entirely the result of your alleged fall? 
A. Yes.” 


Given the conclusive effect claimed by the defendant, these facts are but a 
more or less imperfect outline of the plaintiff’s evidence at the trial. The ques- 
tions were framed by the defendant, and the plaintiff would not, by answering them, 
be deprived of the right of showing other circumstances attending the transaction. 


The facts appearing in the statement would not establish conclusively the defense 
relied upon. 


The jury returned a verdict for the full amount claimed by the plaintiff, $440, 
representing a total disability for 22 weeks at $20 per week. The defendant moved 
to set the verdict aside on five separate grounds, and excepted to the overruling 
of the motion. As to all save the one claiming that the verdict was excessive, it is 


enough to say that they raise the same questions as those involved in the motion 
for a directed verdict. 


The defendant saved an exception to all evidence relating to nervous prostra- 
tion following the injury. The only ground of objection was that, as the defendant 
was not liable for the injury, it would not be liable for sickness claimed to be 
the result of the injury. As there was evidence tending to establish defendant’s 
liability for the injury, the objection was groundless. It follows that the exception 
is without merit. 


[6] In the course of the charge the jury were told that, where the issues in 
the case involved “a determination of whether the injury comes within the excepting 
provisions contained in the policy, such excepting provisions are to be taken strongest 
against the company,” to which the defendant excepted. The statement was outside 
the requirements of a charge to the jury. Such rules are for the guidance of the 
court in framing its instructions, but is not made to appear how the defendant was 
court in framing its instructions. But is not made to appear how the defendant was 
in any way harmed by what was said. Indeed, it was a correct statement of the 
rule of construction which the court in effect applied in subsequent portions of 
the charge; and it is not claimed that questions properly for the court were left 
for the determination of the jury. At most, the statement, though gratuitous, was 
merely explanatory of the instructions that followed. 

[7] The defendant excepted to the failure of the court to charge that the 
statement of facts in the proofs submitted should be treated as conclusive upon the 
claimant in accordance with the provision of condition A of the policy. It does 
not appear that this was the subject-matter of any request to charge. But, disre- 
garding this possible objections, the case did not require such a charge. On the 
contrary, it would have been error, in the circumstances, if given. As already 
appears, the facts stated by the plaintiff in the proofs submitted were consistent 
with the evidence at the trial. The only statements relied upon as contradictory 
evidence are found in the certificates of Dr. Dwinell, the attending physician. The 
accident occurred on November 13, 1920. In the notification blank which the 
plaintiff sent to the defendant soon after the accident the physician gave four 
weeks as the probable duration of disability. In his certificate as attending physician 
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appended to the plaintiff's “proof of claim,” under date of April 29, 1921, are the 
following question and answer: 

“Q. Were the injuries, to your own personal knowledge, of such a nature 
and extent as to continuously and wholly disable the claimant from attending to all 
of the duties of his occupation, and from every kind of business, including super- 
vision? If so, for what length of time? A. Yes; from November 18th until 
December 15th.” 

The italicized words are made prominent in the printed blank. 

[8] The provision of condition A respecting the effect to be given the facts 
stated in the proofs submitted must be given a reasonable construction, in view of 
the purpose for which the contract was made. Clarke v. Travelers’ Ins. Co., 94 Vt. 
383, 388, 111 Atl. 449. While it might well be that conclusive effect against the 
claimant was intended to be given to his own statement of facts in the proof of 
claim, it is not reasonable to suppose that it was exacted or agreed that facts stated 
by others whose co-operation might be required to complete such proof, for which 
the claimant was in no way responsible, were intended to be made conclusive. Such 
a construction would put a claimant atthe mercy of third parties, who would have 
it in their power to defeat what might be a just claim. Dr. Dwinell was a witness 
at the trial. The defendant had the benefit of his statements in connection with 
his testimony. It was developed, as a careful examination of the question and 
answer quoted shows, that the statement was confined to the personal knowledge 
of the witness and related to the disability from the fracture itself, and had no 
reference to the illness following the injury, which was treated by other physicians. 
The plaintiff claimed that the illness was the result of his injury. The defendant 


was not entitled to have the jury in effect instructed that the period of total disability 
ended on December 15th. 


[9] The defendant excepted to the failure of the court “to suggest to the jury” 
that the acts from which the injury occurred “might constitute wrestling within 
the prohibition of the policy.” A short answer is that on no theory of the evidence 
could it be said that the encounter between Trombly and the plaintiff was “wrestling” 
within the meaning of the condition of the policy. The most favorable evidence 
tended to show that immediately following the blow from the broom Trombly seized 
the plaintiff, and in the scuffle that followed threw him on the floor. The wrestling 
referred to is the sport consisting of the contest between two persons who seek to 
throw each other. - See Webster’s New Inter. Dict. 

[10] An important issue on the question of damages was the extent of the 
plaintiff’s disability—in other words, when the period of total disability due to 
the injury ended. The court charged that the term “total disability,” as used in 
the policy, did not mean absolute physical inability to transact any kind of business 
pertaining to plaintiff's occupation, but such disability from performing the substan- 
tial and material duties connected with his occupation. The defendant excepted, 
assigning as its objection to this portion of the charge that it was in conflict with 
the meaning of total disability contained in condition A of the policy. It is there 
expressly stipulated : 

“Total disability means inability to perform any of the duties of any occupa- 
tion which the insured might be ordinarily capable of performing. Partial disability 
means inabilty to perform a majority of the duties of any such occupation.” 

The court evidently had in mind the definition of “total disability” found in 
Clarke v. Travelers’ Ins. Co., 94 Vt. 383, 388, 111 Atl. 449, 451, where it is said 
that the term as used in insurance contracts does not mean absolute physical inability 
to transact any kind of business pertaining to the insured’s occupation, but that 
the insured is totally disabled within the meaning of a policy defining the term as 
“wholly and continuously disabled and prevented from performing any and every 
kind of duty pertaining to his occupation” if he is disabled from performing the 
substantial and material acts connected with his occupation. The provision of the 
policy in suit does not differ essentially from that under review in the Clarke Case. 
The only fault with the charge, if such it is, was the substitution of “duties” for 
“acts.” The mischoice of words was not then noticed and is not now relied upon 
as a ground for reversal. 


[11] The defendant relied upon the claim that plaintiff's injury was received 
while engaged in an unlawful act, and the issue was submitted to the jury whether 
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the plaintiff committed an assault upon Trombly when he struck the latter with the 
broom, or merely took that means to enforce his demand that Trombly leave the 
premises. In this connection the court charged: “The law presumes that the plain- 
tiff did not commit an unlawful act,” etc. The defendant excepted on the ground 
that such a presumption had no effect in the circumstances of the case. But it is 
the settled rule in this jurisdiction that one charged with an offense is entitled to 
the presumption of innocence as evidence in his favor. On the issue raised by the 
defendant that the plaintiff was guilty of an assault upon or fighting with Trombly, 
either of which would be a criminal offense, when there was evidence tending to 
refute the charge it cannot be doubted that the presumption of innocence is an 
element to be considered. The charge in this respect was without error. 

[12] Other exceptions to the charge are sufficiently disposed of by the dis- 
cussion of the motion for a directed verdict. The defendant argues exceptions to 
the statement that “the plaintiff in engaging in sweeping did not make himself a 
hostler,” and the statement in the charge respecting total disability that the fact 
the plaintiff’s business was conducted by his partner during the period of his disability 
had no bearing on the question of the defendant’s liability under the policy. We 
have no occasion to examine the merits of these exceptions. The subject-matter 
was wholly outside the issues made by the pleadings. See Dernier v. Rutland Ry., 
Light & Pr. Co., 94 Vt. 187, 110 Atl. 4. Unlike the case cited, the defendant could 
not possibly have been harmed by the portions of the charge excepted to. The 
occasion for adverting to these matters does not appear, but it may have been and 
probably was due to claims advanced by the defendant in argument. 

[13] It remains to consider the exception to the overruling of defendant’s motion 
to set the verdict aside on the ground that it was excessive in amount. Viewed 
strictly, the motion was addressed to the sound discretion of the court, and is not 
reviewable unless it is made to appear that the court withheld or abused its discre- 
tion. Lincoln v. Central Vt. Ry. Co., 82 Vt. 187, 198, 72 Atl. 821, 137 Am. St. Rep. 
998; Raymond v. Sheldon’s Est., 92 Vt. 396, 400, 104 Atl. 106. The defendant 
now insists, in effect that, as to the damages recovered, the verdict was wholly unsup- 
ported by the evidence. If we treat the motion as properly raising this question, the 
exception should be overruled. There was evidence tending to show that. plaintiff's 
subsequent illness was due to the injury, and that during such illness, covering the 
period for which recovery was had, his disability was total within the meaning of 
the policy. 

Judgment affirmed. 
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AUTO 


ST. PAUL FIRE & MARINE ae v. AMERICAN COMPOUNDING CO. 
(6 Div. 61.) 


(Supreme Court of Alabama. Jan. 31, 1924. On Rehearing May 29, 1924. Further 
Rehearing Denied June 30, 1924.) 


100 Southern Reporter, 904. 


1. INSURANCE—COLLISION CLAUSE IN AUTOMOBILE POLICY, AS ALL 

INSURANCE CONTRACTS, CONSTRUED AGAINST INSURER. 

A collision clause in an automobile policy, like all insurance contracts, should be 
construed most strongly against the insurer, since he may insert such exceptions as 
he desires to limit the effect of general words. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE—“COLLISION” WITHIN AUTOMOBILE POLICY CLAUSE 

DEFINED; “IMPACT”; “OBJECT.” 


“Collision,” within clause insuring automobile against “accidental collision * * * 
with any other automobile, vehicle, or object,” covers all unforeseen, accidental col- 
lisions with any kind of object, and implies an impact or sudden contact of a moving 
body with an obstruction in its line of motion, whether both bodies are in motion or 
one stationary and the other, no matter which, in motion. 

(For other cases, see Insurance, Dec. Dig. § 424.) 


3. INSURANCE—FACTS HELD TO CONSTITUTE “COLLISION” WITHIN 
AUTOMOBILE POLICY CLAUSE; “OBJECT.” 


Where insured left his car overnight facing down hill, and, while the custodian 
was sweeping it out the next morning, it started and ran off a 25-foot precipice, strik- 
ing the rock bottom of an excavation, the impact was a “collision” with an “object,” 
within a clause insuring the car against “accidental collision * * * with any other 
automobile, vehicle, or object.” 

(For other cases, see Insurance, Dec. Dig. § 424.) 

Gardner, Sayre, and Somerville, JJ., dissenting. 

Appeal from Circuit Court, Walker County; Ernest Lacy, Judge. 

Action on a policy of automobile insurance by the American Compounding Com- 
pany against the St. Paul Fire & Marine Insurance Company. Judgment for plaintiff, 
and defendant appeals. 

McGregor & McGregor, of Jasper, for appellant. 

W. F. Finch and Bankhead & Bankhead, all of Jasper, for appellee. 

Bou.pin, J. The suit is on an automobile insurance policy. The actionable loss is 
claimed under the collision clause of the policy. 

In substance, the policy insured “against direct loss or damage” “by being 
accidental collision during the period insured with any other automobile, vehicle, or 
object.” It excluded injury received while engaged in a race or speed contest, or while 
operated by one under sixteen years of age. 

The evidence for plaintiff tended to show that the car, a Winton Six, was stand- 
ing in front of plaintiff’s office on the crest of a hill; the rear wheels were on level 
ground, and the fore wheels on sloping ground. The car was headed down hill. It 
had stood thus, with brakes on, overnight. In the morning, while Mr. Clark, the 
custodian and operator, was sweeping it out, the car started, ran down the hill some 
90 feet, and off a precipice some 25 or 30 feet in height, landing head on upon the 
rock bottom of an excavation. Was the loss thus sustained covered by the contract 
of insurance? Before the days of automobile insurance, injuries from “collision” had 
a place in admiralty law. 

In London Assurance v. Companhia De Moagens Do Barreiro, 167 U. S. 149, 17 
Sup. Ct. 785, 42 L. Ed. 112, it was declared that both vessels need not be in motion 
at the time of collision. 

“If while anchored in the harbor a vessel is run into by another vessel, it would 
certainly be said that the two vessels had been in collision.” 

“Collision imports the act of colliding, a striking together, violent contact; but, 
as used in the admiralty, includes vessels coming in collision with any moving or 
stationary object, as piles, drawbridge, etc., as well as another vessel. Newtown Creek 
Towing Co. v. Actna Ins. Co., 48 N. Y. Supp. 927, 930, 23 App. Div. 152.” 2 Words 
and Phrases, p. 1259. 
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This court has recently considered collision clauses in automobile insurance 
policies in two cases. 

In Interstate Casualty Co. v. Stewart, 208 Ala. 377, 94 South. 345, 26 A. L. R. 
427, the case was: While being driven over a hill, the steering gear of the car went 
wrong, the driver lost control, the car ran down the hill, left the road, and ran into 
an embankment, crushing a wheel and overturning the car. We held that such accident 
was covered by a clause insuring a loss “caused solely by being in collision with 
any other automobile, vehicle, or other object, either moving or stationary,” etc. The 
court emphasized the fact that the car struck the embankment nearly at right angles, 
and distinguished the case from others wherein the -car, either standing still or in 
motion, was upset and injured by being overturned, without collision, except as the 
result of the upset. 

The court further cited and quoted with approval the case of Harris v. American 
Casualty Co., 83 N. J. Law, 641, 85 Atl. 194, 44 L. R. A. (N. S.) 70, Ann. Cas. 1914B, 
846, wherein the car was driven off a bridge and collided with the bed of a stream. It 
was declared in such case that a collision may occur by striking the flat earth, as well 
as a perpendicular object or embankment. Our case of Interstate Casualty Co. v. 
Stewart, supra, is reported and annotated in 26 A. L. R. 427, note 429. This note 
supplements the former annotation to Universal Service Co. v. American Ins. Co., 
14 A. L. R. 188. 

The meaning of “collision” and “object,” as used in such policies, has been the 
subject of inquiry in the authorities reviewed in these notes. 

In Wettengel v. United States “Lloyds,” 157 Wis. 433, 147 N. W. 360, Ann. Cas. 
1915A, 626, it was said: 

“The collision must have been with another automobile, vehicle, or somewhat 
similar object, ejusdem generis.” 

In Bell v. American Ins. Co., 173 Wis. 533, 181 N. W. 733, 14 A. L. R. 179, this 
announcement was withdrawn, the court saying: 

“It has been held that the rule [ejusdem generis] does not apply where the specific 
words embrace all objects of their class so that the general words must bear a 
different meaning from the specific words or be. meaningless.” 

It may be regarded as now fully settled that a collision may occur with any kind 
of object. 

“Being in collision with an object” is of so general import that any effort to 
classify the object with which a car may collide is futile, and apart from the thought 
of such provision. Huddy on Automobiles (6th Ed.) 1038; Rouse v. St. Paul F. & M. 
Ins. Co., 203 Mo. 603, 219 S. W. 689; Babbitt on Motor Vehicles (3d Ed.) § 1022; 6 
C. j.:.367: 14 R..C. 1278. 

[1] The authorities are not so uniform in their definitions of “collision” as applied 
to varying facts. It is generally conceded that the collision clause in such policies, 
like all insurance contracts, should be construed most strongly against the insurer ; this 
upon the sound basis of reason that the form of contract is made by him and tendered 
to the public. He may insert therein, as is often done in this kind of policy, such 
exceptions as he may desire to limit the effect of general words to a narrower mean- 
ing than given by lexicographers. 

In Universal Service Co. v. American Ins. Co., 213 Mich. 523, 181 N. W. 1007, 
14 A. L. R. 187, a truck was being loaded by a steam shovel. The scoop dropped or 
fell from the derrick arm onto the truck. This was held to be a collision. The court 
quotes numerous dictionary definitions of “collision,” and says: 

“Most collisions occur in the violent impact of two bodies on the same plane or 
level, and it is undoubtedly true that the word is more frequently used to express such 
impacts than other violent impacts. But we doubt that this fact has given to the 
word such a common understanding of its meaning as to exclude violent impacts 
unless upon the same plane or level. If one machine was going up and another going 
down a steep hill, and they came violently together, no one would hesitate for a 
moment in using the word ‘collision.’ At what angle must the impact occur to make 
the use of the word ‘collision’ inappropriate and relieve the insurance company 
from liability? We are persuaded that the better rule, the safe rule, is to treat and 
consider the word as having the meaning given it uniformly by the lexicographers; 
that where there is a striking together, a violent contact or meeting of two bodies, 
there is a collision between them, and that the angle from which the impact occurs is 
unimportant.” 





620 Insurance Law Journal, Vol. 63. [Oct., 1924 


In Wetherill v. Williamsburg City Fire Ins. Co., 60 Pa. Super. Ct. 37, a car taken 
into a building subsequently backed into an open elevator shaft and dropped to the 
ground floor. This was held a collision. 

In Rous2 v. St. Paul F. & M. Ins. Co., 203 Mo. App. 603, 219 S. W. 688, the 
car skidded off the road and collided with the earth at the bottom of an embankment. 
Held, a collision. 

A different conclusion has been reached in other cases. In some cases the special 
wording of the collision: clause has influenced the decision. Several cases are reviewed 
in Interstate Casualty Co. v. Stewart, supra. 

In the late case of New Jersey Ins. Co. v. Young, 290 Fed. 155, the United 
States Circuit Court of Appeals (9th Circuit) reviewed the decision in the same 
cause by District Court of Montana, 284 Fed. 492. The car was being driven at 
about 30 miles per hour on the road, when an axle broke. The broken axle and 
frame of the car dropped to the ground and ploughed into the roadway, causing the 
car to pivot and be overturned. The court held that the noun “object,” as used in 
the collision clause, includ s something different from the specific words “automobile” 
and “vehicle,” “that the doctrine of ejusdem generis cannot properly be applied.” 
“But we are unable to construe the word ‘collision’ as including damage caused by 
the striking of the car upon the roadway after the defective axle broke and let the 
car down.” “The proximate cause was the breaking of the defective axle, and dam- 
age was not by ‘being in accidental collision’ with an object.” 

It will be noted the decision is based on the fact that the injury did not result 
directly from collision. This principle, while not mentioned, really entered into other 
cases, as where the car was overturned, or where the wheel was smashed from 
strain. Where the only collision was contact by upsetting the car, and the injury 
primarily attributable thereto, it is generally held not the direct result of collision; 
but, where a collision causes the upset, the injury is attributed to the collision as the 
efficient cause. 

In our recent case, Continental Casualty Co. v. Paul, 209 Ala. 166, 95 South. 814, 
the evidence was: The car, while climbing Red Mountain, gave out of gasoline. The 
rear wheels were scotched, brakes applied, and the car left standing, while the driver 
went to get gasoline. On his return the car was gone. Three or four days later 
it was found in a deep railrcad cut. The cut was 50 to 60 feet deep; rocks or ore 
protruded from the rough side of the cut; signs were seen where the car went down; 
and wh-re it hit in the mud at the bottom of the cut. We said: 

“The car was stopped upon an incline—a sufficient incline to cause the plaintiff to 
place rocks behind the rear wheels. If the brakes failed to hold, and the car of its 
own momentum, without the application of exterior force, and simply in obedience 
to the law of gravity, rolled down the embankment to the bottom of this cut, we are 
clear to the view that the damages thus sustained would not be the result of a col- 
lision with ‘any moving or stationary object.’ * * * 

“If the car came in contact or collided with any object, whether moving or 
stationary, there is nothing in the proof to so indicate. The principle of res ipsa 
loquitur can add nothing to the plaintiff’s cause. All the damage sustained to the car 
may be readily explained by its fall down this rugged embankment, a distance of 50 
or 60 feet, and certainly its fall may as well be explained by the failure of the brakes to 
hold as by contact with some exterior force.” a 

Appellant earnestly insists that the case at bar is controlled by the above decision. 

The collision clause in an automobile policy is manifestly intended to insure 
against peril peculiar to the character of the machine and its use. ; 

[2] A collision implies an impact, the sudden contact of a moving body with an 
obstruction in its line of motion. Both bodies may be in motion, or one in motion 
and the other stationary. Clearly it matters not whether the car or the other object 
is in motion. The clause here involved covers all accidental collisions, save those aris- 
ing from certain extra hazardous uses. In the nature of things, no effort is made to 
enumerate the accidental collisions covered thereby. No particular kind of accident 
is in the contemplation of the parties. The peril insured against is the unforeseen 
accident; otherwise, there is no accident in the true sense. Neither is there any 
limitation as to cause of the accidental collision. The force leading thereto may be 
applied by human agency, or it may be a natural force, to which all our actions and 
dealings are related. A car, standing on a grade, is usually held in place by the fric- 
tion of the wheels on the ground. This friction is maintained by brakes. If the brake 
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does not hold, the car starts and proceeds down grade with accelerated velocity until 
arrested by collision or otherwise. The sole force in operation is the force of gravity, 
an ever present agency, and a continuing peril to a car. 

[3] An automobile started by an external force, or by force of gravity on failure 
of the brakes to hold, and running uncontrolled against any object in its path, is in 
collision with such object. We think this court has had no intention to hold other- 
wise. To do so would withdraw from this collision clause a large class of perils 
clearly within its terms. What was said in Continental Casualty Co. v. Paul, 209 
Ala. 166, 95 South. 814, touching “external force” was to show there was no evidence 
of collision causing injury to the car while standing in the road, or in causing it to 
start down the embankment. 

We agree with the authorities holding that the direction in which the car is headed 
is of no consequence; that striking an embankment, bowlder or ledge is no more a 
collision than striking the bottom of an excavation into which the car plunges. 

So far as the case of Continental Casualty Co. v. Paul, supra, is in conflict here- 
with, it is overruled. 

The foregoing expresses the views of the writer, in which Justices Thomas and 
Miller concur. 

The majority of the court, composed of Anderson, C. J., Sayre, Somerville, and 
Gardner, J. J., hold that the case ifi principle is governed by the case of Continental 
Casualty Co. v. Paul, supra; that the case is. distinguishable from Interstate Casualty 
Co. v. Stuart, supra; and it follows the evidence shows no accidental collision with an 
object within the meaning of the contract. 

It results that the court below was in error, and the cause is reversed and re- 
manded. 

Reversed and remanded. 

Anderson, C. J., and Sayre, Somerville, and Gardner, J. J., concur. 

Thomas, Miller, and Bouldin, J. J., dissent. 

On Rehearing. 

The majority of the court, composed of Anderson, C. J., Thomas, Miller and 
Bouldin, J. J., are of the opinion, and so decide, that the rehearing should be granted, 
the judgment of reversal set aside, and the judgment affirmed for the reason set. forth 
in the foregoing opinion of Bouldin, J., and which is now adopted as the opinion of 
the court. 

Sayre, Somerville, and Gardner, J. J., dissent. 

GARDNER, J. (dissenting). The case of Continental Casualty Co. v. Paul, 209 Ala. 
166, 95 South. 814, is by this decision overruled. In that case an automobile by the 
force of the law of gravity rolled down an embankment to the bottom of the cut and 
was demolished. The court held that the mere impact of the car with the surface of 
the earth at the bottom of the cut was not a collision with any “moving or stationary 
object,” within the meaning of the language of the policy. The court now holds to 
the contrary. 

The Paul case, supra, finds support in the cases therein cited as well as some of 
the cases cited in the majority opinion in the instant case. There are cases to the 
contrary, which were not overlooked in the consideration of the Paul Case, but the 
view was entertained that the authorities to the contrary were unsound and should 
not be followed. 

I respectfully submit that the holding of the Missouri court that the mere surface 
of the earth is an “object” within the meaning of these policies is contrary to common 
sense, sound logic, and the common acceptation of the meaning of the language. A 
freak decision is rendered none the less so by reason of the fact that it comes from a 
respectable authority. Good common sense in such cases is the safer guide. 

If the car running merely into the middle of a stream is in collision with an 
“object,” as seems to have been held by the New Jersey court, then by the same logic, 
had the car swerved into the Atlantic Ocean, the ocean would then constitute an 
“object” within the meaning of the policy and within the contemplation of the con- 
tracting parties. If the surface of the earth at the bottom of a cut is an “object,” 
then the surface of the roadbed must also be an object, and, if a car by a Starp turn 
is upset on the road, by like reasoning, it has collided with an “object.” A train 
leaves the track, and rolls down the embankment: we have not heretofore spoken of 
such a wreck as a collision, yet the illustration applies to this case. But further dis- 
cussion will serve no useful purpose. Following the holding in the instant case to 
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its last analysis, it is difficult to conceive of an injury to a car of any character not 
covered and fully protected by the language used (“collision with an object moving 
of stationary”), unless it be damage by fire or internal combustion. I am, of course. 
fully mindful that the rule requires the language of a policy be construed most 
strongly against the insurer, but, clearly, an cbservance of this rule does not require 
a construction so strained and out of harmony with the meaning of the words used as 
commonly accepted and understood. The rule of reason is yet to obtain. 

The Paul Case was decided in April, 1923, and by it the insured and insurer were 
given to understand that such an accident as therein shown was not covered by the 
policy: a year passes and the court holds to the contrary. The doctrine of stare 
decisis is seemingly ignored and placed in the discard, yet our reported decisions are 
replete with statements and quotations to the effect that— 

““Certainty * * * is the mother of repose, and therefore the law aims at cer- 
tainty.” * * * ‘It is better that the law should be certain * * * than that every judge 
should speculate upon improvement in it.’ * * * It is often’ more important that a 
rule of law should be fixed, * * * than * * * subject to the uncertainty of fluctuating 
* * * decisions.” Morton v. N. O. & Selma, 79 Ala. 590; Snider v. Burks, 84 Ala. 
57, 4 South. 225. 

I am persuaded the decision in the instant case is fundamentally unsound, and 
therefore respectfully dissent. 

On Appellant’s Application for Rehearing. 

Our attention is called to certain rulings presented for review not covered by 
the opinion. 

Pleas were interposed setting up alleged negligence of plaintiff’s agent in leaving 
the automobile in such exposed position as to lead to the accidental collision com- 
plained of. The court below sustained demurrers to these pleas. 

Objcction was also made to the proof of loss. The record shows proof in writing, 
but the objection is that it is defective in failing to conform to the requirements of 
the policy. 

The full court has considered these several rulings, and finds no reversible error 
therein. 

Application overruled. 


ELLIOTT v. BELT AUTOMOBILE ASS’N et AL. 
(Supreme Court of Florida. June 9, 1924.) 
100 Southern Reporter, 797. 
(Syllabus by the Court.) . 

1. INSURANCE—INTERPRETATION GIVING GREATER INDEMNITY 
WILL PREVAIL. ; 
Where two interpretations equally fair may be given, that which gives the 

greater indemnity will prevail. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE—EFFECT STATED OF PROVISION IN LIABILITY IN- 
SURANCE POLICY AS TO NECESSITY OF ACTUAL PAYMENT BY 
INSURED BEFORE RECOVERY THEREON. . 
A provision in a policy that no action shall lie against the company, unless it 

shall be brought by the assured for loss or expense actually sustained and paid in 

money by him after trial of the issue, applies only in case the company denies 
liability and refuses to defend. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Ellis, J., dissenting. 

Error to Circuit Court, Hillsborough County; F. M. Robles, Judge. 

Action by M. Leo Elliott against the Belt Automobile Association and others. 

Judgment for defendants, and plaintiff brings error. Reversed. 

McKay & Withers, of Tampa, for plaintiff in error. : 

Shackleford & Shackleford, of Tampa, for defendants in error. Bs 8 

Browne, J. This is an action on an insurance policy issued by M. Leo Elliott, 
plaintiff in error, by the Belt Automobile Indemnity Association. bas 

The policy, as read by the ordinary person, would seem, among other things, 
to insure the owner of an automobile against liability for injuries to persons, or 
property accidentally inflicted by the owner, or by any member of his immediate 
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family over 16 years of age. It is because the insurance company does not so 
regard its contract that the case: is here. 

Under the title “Liability” there is a provision— 

“against actual loss sustained by subscriber on account of legal liability imposed 
upon him on account of bodily injuries (including death resulting therefrom) acci- 
dentally inflicted upon any person, while this contract is in force, through the owner- 
ship, maintenance or use of said automobile. The liability of this association is 
limited to not more than $5,000 for injury to, or death of, any one person, and, 
subject to the same limit for each person, limited to not more than $10,000 for 
any one accident involving injury to or death of more than one person.” 

In the rider attached to and made a part of the policy are these clauses: 

“Defense. 3. The association will also defend in the name and on behalf of 
the subscriber or other person or persons covered any suits, even if groundless, 
brought against the subscriber or other person or persons covered to recover dam- 
ages on account of such happenings as are provided for by the terms of the two 
preceding paragraphs, where the loss sustained by subscriber as a result of the 
judgment, if rendered against the subscriber or other person or persons, would be 
covered by this policy. 

“Costs. 4. In addition to the coverage granted above, the association will 
also pay the cost and expenses attendant upon the investigation, adjustment, and 
settlement of claims, and will reimburse subscriber or other person or persons cov- 
ered for all costs taxed and paid by subscriber or other person or persons covered, 
in any legal proceedings defended by this association, and all interest accruing after 
entry of judgment upon such part thereof as shall not be in excess of the asSo- 
ciation’s liability as above limited, where the suit is appealed by or with the cqnsent 
of the association.” 

On February 21, during the life of the policy, the plaintiff’s wife, while driving 
the automobile, inflicted personal injuries on O. D. Knowles, who brought an action 
for damages against the plaintiff, and recovered a judgment for $3,500. 

The insurance company, in accordance with its contract, defended the action, 
but did not take writ of error, and the judgment stands of record unpaid. 

Upon the refusal of the insurance company to pay the judgment, Elliott brought 
suit against it, in which he alleges his inability to pay the judgment without sacri- 
ficing his property at forced sale, and that he is embarrassed in transacting his 
ordinary business and dealing with his property because of the existence of the 
unsatisfied judgment. 

The defendants demurred to the declaration upon the grounds that it does not 
allege any actual loss by the plaintiff; the contention being that until the judgment 
is paid by the plaintiff the defendants are not liable upon the contract of indemnity. 

The demurrer was sustained, and the plaintiff obtained a writ of error, and 
brought the case to this court for review. 

Notwithstanding the peculiar language used in the rider under the title “Lia- 
bility,” we cannot see how the plaintiff below could have alleged that he had sus- 
tained any actual loss, if the policy is good for anything, unless the unpaid judg- 
ment against him constitutes a loss. What other loss could the insurer have 
sustained? If the answer be “that he must have paid the judgment,” that would not 
be a loss, if the policy is with a responsible company. Paying the judgment would 
not be a loss, but a mere outlay of money that would be promptly repaid to him 
by the insurance company. At least the insurance company says it would do so. 

Money paid to satisfy a judgment is not a loss if a responsible person is 
hligated to reimburse the one against whom the judgment is held and who pays it. 

If we adopt the contention of the insurance company that, upon the payment 
f the judgment by the insured, the company then becomes liable to indemnify 
im, and will do so, the insured could sustain no loss. 

Handing money to a judgment plaintiff with one hand and receiving the same 
mount of money from the insurance company in the other is certainly not a loss. 
in the other hand, an unpaid, valid judgment may be very substantial loss to a 
erson against whom it stands. It works a loss of credit, and stands over him with 
trong hand extended to take from him his property as fast as he acquires any, 
ntil the judgment is satisfied. . 


We do not, however, rest our decision upon the proposition that a judgment 
ainst a person is a loss, but we hold that the words “actual loss sustained” as 
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used in the policy, and taken in connection with the entire policy, are meaningless 
and serve only to make the policy uncertain and ambiguous. 

This part of the amar must therefore be considered as insuring the owner 
against “legal liability imposed upon him on account of bodily injuries (including 
death resulting therefrom) accidentally inflicted upon any person while this con 
tract is in force.” 

Clause P of the policy, under the title “Suit on Policy,” provides that— 

“No suit or action on this contract for the recovery of any loss or expense 
covered by this contract arising or resulting from claims upon the subscriber for 
damages, either for personal injuries or property damage, shall be sustainable in any 
court of law or equity * * * unless such action shall be brought by the subscriber 
for loss or expense actually sustained and paid in money by the subscriber after 
trial of the issue.” 

This seeks to defer the insured’s right of recovery until he has paid in full 
the judgment obtained against him. 

We cannot reconcile the provisions of the rider under the title “Liability” with 
clause P under the title “Suit on Policy.” 

If we accept the first and exclude the second, the liability of the insurance com- 
pany to pay the judgment is clear; if we accept the second and exclude the 
first, there seems to be no liability on the part of the insurance company until the 
insured pays the judgment in full; and if we consider them together, as we must 
do in construing the contract, the policy is ambiguous and uncertain, 

[1] The rule is well established in this jurisdiction that, where “two interpre- 
tations equally fair may be given, that which gives the greater indemnity will 
prevail.” L’Engle v. Scottish Union & National Fire Ins. Co., 48 Fla. 82, 37 South. 
462, 67 L. R. A. 581, 111 Am. St. Rep. 70, 5 Ann. Cas. 748; Caledonian Ins, Co. 
v. Smith, 65 Fla. 429, 62 South. 595, 47 L. R. A. (N. S.) 619; Queen Ins. Co. 
v. Patt.rson Drug Co., 73 Fla. 665, 74 South. 807, L. R. A. 1917D, 1091; National 
Surety Co. v. Williams, 74 Fla. 446, 77 South. 212; Massachusetts Bonding & 
Insurance Co. v. Gramling, 75. Fla. 409, 78 South. 337. 

Passing from this phase of the case to the next, we find that clauses similar 
to these have received consideration in other jurisdictions, and there is conflict in 
the authorities. 

Some, that seem to us to be founded on the soundest reasoning, hold that, 
where the defendant insurance association undertakes to defend the action, and 
does so, its liability to pay any valid judgment obtained against the insured is estab- 
lished, and, if it fails or refuses to pay the judgment, the insured may recover in 
an action on the policy. 

[2] The doctrine is thus stated in Patterson v. Adan, 119 Minn, 308, 138 N. W 
281, 48 L. R. A. (N. S.) 184: 

“A provision in the policy that no action shall lie against the company, ‘unless 
it shall be brought by the assured for loss or expense actually sustained and paid 
in money by him after trial of the issue,’ applies only in case the company denies 
liability and refuses to defend.” 

The cases that support this doctrine are those of Sanders v. Frankfort Marine, 
Accident & Plate Glass Ins. Co., 72 N. H. 485, 57 Atl. 655, 101 Am. St. Rep. 688; 
Standard Printing Company v. Fidelity & Deposit Company of Maryland, 138 Minn. 
304, 164 N. W. 1022; Reilly v. Linden, 151 Minn. 1, 186 N. W. 121; Davies v. 
Maryland Casualty Co., 89 Wash. 571, 154 Pac. 1116, 155 Pac. 1035, L. R. A. 1916D, 
395, 398; American Indemnity Co. v. Fellbaum (Tex. Civ. App.), 225 S. W. 873; 
Elliott v. ZEtna Life Ins. Co., 100 Neb. 833, 161 N. W. 579, L. R. A. 1917C, 1061. 

In the case of Davies v. Maryland Casualty Co., supra, the court said: 

“The Davies claim against the coal company was long resisted by the cas- 
ualty company. To reimburse for such a claim, when established by judgment and 
paid, was the purpose of its contract. The judgment has established that claim. 
Nothing remains except a form. The casualty company in effect says to Mrs. Davies 
that, if the coal company will pay her at one end of the desk, the casualty company 
will repay the coal company at the other end. Not one thing besides, does it argue, 
is wanting to its liability except this formula. On that process it insists, not because 
when the coal company shall have first paid and the casualty company shall then 
have given reimbursement there will result to it a right, claim, or even a salvage 
interest against the coal company or its assets, but because it wishes the thing 
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done in just that way. It will pay a moment after, not a moment before, the coal 
company pays. If the latter will but get a loan for a few moments from some- 
one else and pay the judgment, then the casualty company will hand it a check, 
perhaps long previously prepared. 

“Such mummeries are ill favored by the law. Technicality, indeed, is not only 
respectable, but is to be enforced by courts when even a remote right is exposed 
to danger. When technicality is invoked, however, to avoid an obligation morally 
established, the common law usually finds in its arsenal some weapon with which to 
confront it and to make that a legal which is already a moral debt.” 

We are not unmindful that there are respectable authorities that lay down a 
contrary rule. Frye v. Bath Gas & Electric Co., 97 Me. 241, 54 Atl. 395, 59 L. R. A. 
444, 94 Am. St. Rep. 500; Travelers Ins. Co. v. Moses, 63 N. J. Eq. 260, 49 Atl. 
720, 92 Am. St. Rep. 663; Connolly v. Bolster, 187 Mass. 266, 72 N. E. 981; 
Allen v. AEtna Life Ins. Co., 76 C. C. A. 265, 145 Fed. 881, 7 L. R. A. (N. S.) 958; 
Goodman v. Georgia Life Ins. Co., 189 Ala. 130, 66 South. 649. 

No benefit will be derived from any analysis or discussion of the authorities 
that hold either way. This court must take its stand with one line of authorities 
or the other, and we prefer to adopt the doctrine that we think best conforms to 
the intent of the parties and promotes justice, affords the greatest protection to the 
insured, and deprives the insurance company of no legitimate protection. 

The lower court erred in sustaining the demurrer to the declaration, and the 
judgment is reversed. 

Taylor, C. J., and Whitfield, West, and Terrell, JJ., concur. 

Exuts, J. (dissenting). C. J. Alyea and F. C. Nichols were attorneys in fact 
for the Belt Automobile Indemnity Association, and on December 9, 1920, issued 
to the plaintiff, M. Leo Elliott, a policy of insurance by which the company agreed 
to indemnify him, to a certain amount, against loss from theft of the automobile, 
and against “actual loss sustained” by him on account of “legal liability imposed 
on him on account of bodily injuries (including death resulting therefrom) acci- 
dentally inflicted upon any person, while said contract is in force, through the owner- 
ship, maintenance or use of said automobile.” The limit of liability was $5,000 
for injury to or death of any one person. The policy also contained a property 
damage clause. 

The association, in and by the contract of indemnity, agreed to defend “any 
suits” brought against the plaintiff to recover damages on account of such happen- 
ings as were provided for by the terms of the “liability” and “property damage” 
provisions. It agreed to pay the “cost and expenses attendant upon the investigation, 
adjustment, and settlement of claims,” and to “reimburse” the plaintiff for all “costs 
taxed and paid” by the plaintiff in any legal proceedings defended by the associa- 
tion and all interest accruing after entry of judgment upon such part thereof as 
shall not be in excess of the association’s liability, as above limited, where the suit 
is appealed by or with the consent of the association. 

There was also a clause in the contract which read as follows: 

“P. No suit or action on this contract for the recovery of any claim for a 
fire, theft or collision loss shall be sustainable in any court of law or equity until 
after full compliance by the subscriber with all the foregoing requirements, nor 
unless commenced within twelve months after such loss or damage occurred, and 
no suit or action on this contract for the recovery of any loss or expense covered 
by this contract arising or resulting from claims upon the subscriber for damages, 
either for personal injuries or property damage, shall be sustainable in any court 
of law or equity until after full compliance by the subscriber with all the fore- 
going requirements, and unless such action shall be brought by the subscriber for 
loss or expense actually sustained and paid in money by the subscriber after trial 
of the issue, nor unless such action is brought within twelve months after the 
payment of such loss or expense.” 

Other clauses which the contract contained need not be referred to, as they 
seem to have no bearing or relation to the point involved in this case. 

In February, 1921, while the policy was in force, the plaintiff’s wife, while 
driving the automobile, ran upon and injured O. D. Knowles, who brought an 
action against the plaintiff for damages for personal injuries and recovered a 
judgment for $3,500. ae ’ es 

The plaintiff complied with all the conditions as to notice to the association 
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of the claim and the association defended the action, but took no writ of error, 
so the judgment stands of record, but is unpaid. The plaintiff alleges his inability 
to pay it without sacrificing his property by forced sale, and that he is embarrassed 
in transacting his ordinary business and in dealing with his property because of the 
existence of the unsatisfied judgment. 

The defendants demurred to the declaration upon the grounds that it does not 
allege any actual loss by the plaintiff, the contention being that until the judgment was 
paid by the plaintiff the defendants were not liable upon the contract of indemnity. 
The demurrer was sustained, and the plaintiff took a writ of error. 

The plaintiff in error says that the liability clause, contained in a “rider” attached 
to the policy and referred to above as containing the agreement of the association to 
indemnify the plaintiff “against actual loss sustained by subscriber on account of legal 
liability imposed on him on account of bodily injuries (including death resulting 
therefrom) accidentally inflicted upon any person,” etc., shows an intention of the 
parties to cast liability upon the association when the assured became legally liable for 
the damage resulting from the injuries inflicted, and that, if there is any conflict 
between the provision of that rider and clause P, copied above, the provisions of the 
rider should obtain, or if there is any doubt as to the intention of the parties engen- 
dered by those two apparently conflicting provisions, that interpretation should be made 
which will secure greater indemnity to the assured. 

That rule, announced in the decisions of this court in the brief of counsel for 
plaintiff in error, is probably applicable to a cause like the one at bar. The rule may 
be considered established in this state, at least so far as it applies to fire and acci- 
dent insurance. See Massachusetts Bonding & Insurance Co. v. Gramling, 75 Fla. 409, 
78 South. 337; National Surety Company v. Williams, 74 Fla. 446, 77 South. 212; 
Martin v. Sun Ins. Office of London, 83 Fla. 325, 91 South. 363. 

An examination of the two clauses, however, seems to me to preclude the applica- 
tion of the rule, for there is not real nor apparent conflict between them. The “no 
action” clause designated in this opinion by the letter P expressly provides that no 
action shall be sustainable in any court of law or equity “until after full compliance 
by the subscriber with all the foregoing requirements, and unless such action shall be 
brought by the subscriber for loss or expense actually sustained and paid in money by 
the subscriber after the trial of the issue, nor unless such action is brought within 
twelve months after the payment of such loss or expense.” 

Assuming this to be a valid agreement, three conditions precedent must be com- 
plied with by the subscriber before a cause of action against the association in favor 
of the subscriber is created. In a case of this nature, where a third person is injured 
by the subscriber's negligent driving of his automobile, or the negligent driving of his 
automobile, or the negligent driving of it by sonmve one else for whose acts he may be 
liable, those conditions are. First, compliance with the requirements relating to 
torwarding to the association every notice, summons, or other process served upon 
the insured on behalf of third persons, rendering reasonable assistance in defending 
the action and sustaining from assumng liability or incurring any expense or settling 
any claim except at his own cost; second, payment in money by the subscriber, after 
trial, of the loss or expense actually sustained; and, third, the bringing of the action 
within a certain time after the payment of such loss or expense. 

The “rider” containing the “liability” and “property damage” clauses contains the 
words: 

“Against actual loss sustained by subscriber on account of legal liability imposed 
upon him on account of bodily injuries (including death resulting therefrom) acci- 
dentally inflicted upon any person,” etc. 

So the agreement was that the association would indemnify the subscriber against 
actual loss sustained on account of legal liability upon him on account of bodily 
injuries accidentally inflicted upon any person. Clause P required the loss, that is, the 
loss on account of legal liability imposed, to be paid in money before action against 
the association should be sustainable. 

There is no conflict between these two provisions; nor is thcre any doubt as to 
their meaning. ; 

It was permissible for the parties to agree that no action should be sustainable 
against the insurer in favor of the insured until the latter had paid in money the loss 
imposed by legal liability on account of injuries inflicted upon another by accident ; 
and as I read the policy such was the agreement. See Lorando v. Gethro, 228 Mass. 
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181, 117 N. E. 185, 1 A. L. R. 1374; Continental Casualty Co. v. Bows, 72 Fla. 17, 
72 South. 278. 

Legal liability for damages is imposed upon one so soon as one, by his negligent 
act, injuries another. A judgment does nothing more than merge that liability into a 
contract of record for the payment of a definite sum. It judicially determines the 
eo ae of the liability. See 3 Words and Phrases, Second Series, “Liabliity,” pp. 
oO 

The policy was not a contract for indemnity against “liability for damages” but 
it was a contract of indemnity against “actual loss sustained” on account of “liability 
for damages.” If there was any doubt about such being the purpose of the agreement, 
it is completely removed by the language of clause P, which provides that the action 
against the association, to be sustainable, should be one for the “loss or expense 
actually sustained and paid in money by the subscriber after trial of the issue.” 

The contract of the insurer was one of indemnity against actual loss sustained on 
account of legal liability; not a contract to pay all damages with which the insured 
may be legally charged or which he may be required to pay by reason of any lia- 
bility on account of injuries inflicted upon another, as were the terms of the policy 
under consideration in American Employers’ Liability Ins. Co. v. Fordyce, 62 Ark 562, 
36 S. W. 1051, 54 Am. St. Rep. 305. See Solary v. Webster, 35 Fla. 363, 17 South. 
646. 

The distinction is not only pointed out in the Florida case above cited, but also 
in the following, and many others: Finley v. United States Casualty Company, 113 
Tenn. 592, 83 S. W. 2, 3 Ann. Cas. 962; Fenton v. Fidelity & C. Co., 36 Or. 283, 56 
Pac. 1096, 48 L. R. A. 770; Lane v. Westmoreland, 79 Ala. 372; Loyd v. Marvin, 7 
Blackf. (Ind.) 464; Valentine v. Wheeler, 122 Mass. 566, 23 Am. Rep. 404; Miller v. 
Fries, 66 N. J. Law, 377, 49 Atl. 674; Weightman v. Union Trust Co., 208 Pa.. 449, 
57 Atl. 879; Wilson v. Smith, 23 Iowa, 252; Wisconsin Zinc Co. v. Fidelity & Deposit 
Co. of Maryland, 162 Wis. 39, 155 N. W. 1081, Ann. Cas. 1918C, 399; Fidelity & 
Casualty Co. of New York v. Martin, 163 Ky. 12, 173 S. W. 307, L. R. A. 1917F, 924. 

The plaintiff in error insists that, as the defendant association assumed and con- 
ducted the defense of the action, it must respond to plaintiff's demand for the pay- 
ment of the judgment, and cannot require payment thereof by the plaintiff as a condi- 
tion precedent to the maintenance of an action by him. 

Decisions from the States of New Hampshire, Minnesota, Washington, Texas, 
and Nebraska have been cited in support of the proposition. The proposition is the 
. basis of the dissenting opinion in the case of Fidelity & Casualty Co. of New York v. 
Martin, supra, and rests, for authority, upon the case of Sanders v. Frankfort Marine, 
Accident & Plate Glass Ins. Co., 72 N. H. 485, 57 Atl. 655, 101 Am. St. Ren. 688, the 
trst case cited in the brief for plaintiff in error in this case. 

In the dissenting opinion referred to Mr. Justice Munn does not deny the legality 
of clauses like that contained in the policy in this case, and designated as clause P, 
but he asserts that the contract is susceptible of two constructions, one which is 
favorable to the insured, the other to the insurer, and by an argument which ignores the 
plain meaning of words, which he says were hidden “away near the middle of the 
policy,” in a “fine print clause,” arrives at a conclusion different to that held by a 
majority of his associates. He states that the position he takes is not unfair to the 
company. The accuracy of that statement depends upon a fact not discolsed by the 
record, namely, the monetary or other consideration inducing the parties to enter into 
the particular form of contract. 

It is perfectly conceivable that an insurance company would designate one class 
of insurance involving indemnity against liability a higher risk than one involving 
indemnity against actual loss paid in money, and charge premums accordingly. If 
there is nothing against public policy in the latter form of indemnity it is difficult to 
perceive how construing the latter form of policy or contract to be a character of 
risk identical with the former is not making a contract for the parties to the injustice 
of the insurer. 

An analysis and discussion of the cases cited by the counsel for plaintiff in error 
would lead to no beneficial result, as the final determination of the matter would be 
nothing more than deciding whether the decisions of the courts of the states above 
referred to should be accepted in preference to the decisions of the courts of many 
more states holding in accordance with the views held by the trial court in this case. 


Frye v. Bath Gas & Electric Co., 97 Me. 241, 54 Atl. 395, 59 L. R. A. 444, 94 Am. St. 
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Rep. 500; Travelers’ Ins. Co. v. Moses, 63 N. J. Eq. 260, 49 Atl. 720, 92 Am. St. Rep 
663; Connolly v. Bolster, 187 Mass. 266, 72 N. E. 981; Allen v. Aetna Life Ins. Co.. 
76 C. C. A. 265, 145 Fed. 881, 7 L. R. A. (N. S.) 968; Goodman v. Georgia Life Ins. 
Co., 189 Ala. 130, 66 South. 649. , 

The majority opinion follows the theory applied in the Minnesota and New 
Hampshire cases, Patterson v. Adan, 119 Minn. 308, 138 N. W. 281, 48 L. R. A. 
(N. S.) 184; Sanders v. Frankfort Marine, Accident & Plate Glass Ins. Co., supra. 
That theory is that, when the insurance company takes charge of the defense of the 
assured in the damage action, as authorized by the provisions of the policy, an ensuing 
damage judgment against the assured converts the policy into an undertaking to 
indemnify against liability, and not merely against loss actually paid. This theory, 
however, is adopted in the face of an express provision in the policy denying the 
insurer’s liability except for loss actually paid in money by the assured. 

The Supreme Court of Alabama, speaking through Mr. Justice Somerville, said: 

“It seems to us that their construction of the insurance contract is dominated by 
an undue regard for the injured stranger, rather than by a consideration alone of 
the intention and the obligations of the contracting parties. Such insurance contracts 
as these may be one-sided and unsatisfactory in their operation, but we know of no 
principle of law or public policy which forbids their operation exactly as stipulated 
by the parties, with which, as already stated, a stranger to the contract has absolutely 
no concern.” 

See Goodman v. Georgia Life Ins. Co., supra. 

If the majority opinion is correct, then Mr. O. D. Knowles, the injured party, 
could maintain his action upon the policy of insurance. For, if the policy mst be 
construed in the interest of the person injured in the accident, then he is the real 
party in interest. 

It is not suggested in the majority opinion that Clause P, or so much of it as 
expressly states that no action shall be brought on the policy until the “loss” has been 
“actually sustained and paid in money,” is void as against public policy. Indeed, such 
a proposition would be extremely difficult, if not impossible, to prove. So the effect 
of the majority opinion is to write a new contract for the parties and enforce 
against the company an agreement that it never made, and for which it received no 
consideration. 

If the assured in this case had been a corporation, as in the Alabama case, and 
had become bankrupt and gone into the hands of a receiver without paying the judg- 
ment obtained against it by the injured party, the difficulty in applying the principle 
applied in the majority opinion might be a little more apparent. For to reimburse 
the corporation for a loss which it never sustained would be awkward under an 
agreement, valid in all respects, that it should not be done. 

In such a case, unless it should be held that the injured person, a stranger to the 
contract, was the real party in interest, and had a cause of action in his own name 
against the insurer, an anomalous proposition, to say the least of it, the proceeds of 
the policy would go to the corporation’s receiver to be distributed amongst its creditors 
in the order of the priority of their claims in which the injured person might not par- 
ticipate at all. In that case consideration for the injured person would bear no 
paternalistic. fruit. 

I am of the opinion that the trial judge correctly sustained the demurrer, and 
that the judgment should be affirmed. 


JETNA CASUALTY & SURETY CO. v. CARTMEL. 
(Supreme Court of Florida. May 20, 1924.) 
100 Southern Reporter, 802. 
(Syllabus by the Court.) s 
1. INSURANCE—CONTRACTS LIBERALLY CONSTRUED IN FAVOR OF 

INSURED. 

The rule for the construction and interpretation of insurance contracts is that the 
policy must be liberally construed in favor of the insured, so as not to defeat, without 
a plain necessity, his claim to the indemnity which, in making the insurance, it was 
his object to secure. Dec. Dig. §14613}.) 

For other cases, see Insurance, Dec. Dig. [3]. 
Zz INSURANCE LANGUAGE GIVEN POPULAR AND USUAL SIGNIFI- 

CANCE, UNLESS CONTEXT REQUIRES DIFFERENT CONSTRUC- 

TION. 
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While insurance contracts should be construed most strongly against the insurer, 
yet language used in a policy of insurance is to be given its popular and usual signifi- 
cance, unless the context requires a different construction. 

(For other cases, see Insurance, Dec. Dig. § 146[2]. 

3. INSURANCE “COLLISION,” AS USED IN AUTOMOBILE INSURANCE 

CONTRACT, DEFINED. 

The word “collision,” used in a contract of insurance indemnifying the insured 
against loss to an automobile described in the policy from collision with another 
cbject, either moving or stationary, means the act of colliding, and imports striking 
together ; violent contact. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

4. INSURANCE—FACTS HELD NOT TO ESTABLISH “COLLISION” 

UNDER AUTOMOBILE INSURANCE CONTRACT. 

A contract of insurance indemnified the owner against loss or: damage sustained 
to an automobile described “if caused solely by colision with another object, either 
moving or stationary.” In an action on the policy it was proved at the trial that “all 
of a sudden” the roadbed “gave way under the car,” and it “went down in soft sand” 
and “stuck.” Held, not a “collision” within the meaning of the term as employed in 
the policy. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

Action by Frank Cartmel against the Attna Casualty & Surety Company. The 
circuit court affirmed a judgment of the civil court for plaintiff, and defendant 
brings certiorari. Judgment quashed. 

Marks, Marks & Holt, of Jacksonville, for petitioner. 

George C. Bedell, of Jacksonville, for respondent. 

West, J. This action is upon an insurance policy indemnifying the insured 
against loss or damage to any automobile described in the warranties thereof, caused 
solely by collision with another object, either moving or stationery. Upon a trial 
in the civil court of record of Duval County there was a directed verdict for plain- 
tiff. On appeal to the circuit court, the judgment was affirmed. Petitioner applied 
to this court for writ of certiorari, and writ was issued. 

The declaration alleges that the certain automobile of plaintiff, referred to 
and described in the warranties of the policy sued on, “was damaged by striking 
a portion of the roadbed, and loss was thereby occasioned to the plaintiff to the 
amount of, to wit, $1,200, in such circumstances as to come within the promise and 
undertaking of said policy.” 

The printed policy covers loss or damage “if sustained within the period covered 
by this policy, and if caused solely by collision with another object, either moving 
or stationary (excluding, however, all loss or damage by fire arising from any 
cause whatsoever, and all loss or damage caused by striking any portion of the 
roadbed or by striking the rails or ties of street, steam, or electric railroads).” 
But the policy was amended by indorsement attached thereto, by which “it is under- 
stood and agreed that, as respects insurance granted thereunder against loss or 
damage to the insured automobile by collision, that part of the provision which 
excludes ‘loss or damage caused by striking any portion of the roadbed or by strik- 
ing the rails or ties of street, steam, or electric railroads’ is hereby expunged.” So 
that, as amended, the policy indemnified the insured against loss or damage to the 
automobile described “if sustained within the period covered by this policy and if 
caused solely by collision with another object, either moving or stationary (exclud- 
ing, however, all loss or damage by fire arising from any cause whatsoever).” 

The petitioner contends that the facts proved do not show a collision reasonably 
within the contemplation of the parties when the policy was procured. Respondent 
maintains that the whole case turns upon the construction of the policy as amended 
by the “rider” attached thereto. 

It may be conceded that the effect of the amendment was to render the com- 
pany liable upon the contract for and indemnify the insured against loss or damage 
resulting from collision by the automobile with the roadbed, on the theory that 
the roadbed is “another object” within the meaning of that term as used in the policy. 

What are the facts? They are contained in plaintiff's evidence, given at the 
trial, undisputed, conceded to be true. Do they constitute a “collision” by plain- 
tiff’s automobile “with another object,” against which he was indemnified by the 
contract of insurance from loss or damage? 
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The witness testified that the automobile was damaged on the beach south of 
Pablo, and that he was driving it at the time. He said: 

“T was riding along, and all of a sudden the beach gave way under the car, 
and it went down and stuck; I could not get it out. I did everything I could to 
get it under its own power, but the wheels were just spinning around and kept 
going down lower.” 

After stating that he employed a man to get the car out, he said: 

“He [the man employed] went down there that afternoon, but could not do 
anything with it. The car had sunk so fast, and he didn’t get it out until the next 
day. * * * I discovered later on that it was full of sand and would have to be 
taken all to pieces and cleaned up, and that it sustained damage, for which I am 
suing in this case. That damage was caused by the tide, the salt water and sand 
getting into the bearings. There was no sand and water in there before this cave-in 
on the beach.” 

On cross-examination he testified : 

“IT was headed south when my car went down, but I had up enough speed to 
get through it, and that frightened me—I didn’t like it, and I immediately turned 
around to go back, and it was when I turned around and started back that the 
car got stuck so I couldn’t get it out. I didn’t go any further south past this 
point where the beach was soft than a sufficient distance to turn around. I turned 
around and immediately started back, but it is correct that I had completed the 
turn when my car became stuck.” 

On redirect: 

“T was going south on the beach when the road gave way and the car went 
down in soft sand, but I went on and got out on hard sand after that first time; 
when going back, the beach gave way the second time, and I couldn’t get out— 
that was when it came up and washed over the car—then I was headed north toward 
home. I never did get the car out after that, until it was pulled out, as I have 
testified.” 

[1] The court is in accord with the recognized rule for the interpretation of 
insurance contracts that— 

“The policy must be liberally construed in favor of the insured so as not to 
defeat without a plain necessity his claim to the indemnity which in making the 
insurance it was his object to secure.” Nat. Surety Co. v. Williams, 74 Fla. 446, 
77 South. 212; Queen Ins. Co. v. Patterson Drug Co., 73 Fla. 665, 74 South. 807, 
L. R. A. 1917D, 1091; Caledonian Ins. Co. v. Smith, 65 Fla. 429, 62 South. 595, 
47 L. R. A. (N. S.) 619; L’Engle v. Scottish Union, etc., Co., 48 Fla. 82, 37 South. 
462, 67 L. R. A. 581, 111 Am. St. Rep. 70, 5 Ann. Cas. 748. 

[2] Yet such contracts are subject to the same rules of construction applied 
to other contracts, and language used in a policy of insurance is to be given its 
popular and usual significance, unless the context requires a different construction. 
Phoenix Assur. Co. v. Eppstein, 73 Fla. 991, 75 South. 537, L. R. A. 1917F, 540; 
Hartford Fire Ins. Co. v. Wimbish, 12 Ga. App. 712,'78 S. E. 265; Bell v. Am. 
Ins. Co., 173 Wis. 533, 181 N. W. 733, 14 A. L. R. 179; Southern Casualty Co. v. 
Johnson, 24 Ariz. 221, 207 Pac. 987; Hoosier Mutual, etc., Co. v. Lanen (Ind. App.), 
137 N. E. 626. 

[3] The word “collision” is defined as: 

“The act or instance of colliding; state of having collided; a violent meeting, 
as of railroad trains.” Webster’s New International Dictionary. 

“The act of striking or dashing together; a striking together of two bodies; 
the meeting and mutual striking or clashing of two or more moving bodies, or of 
a moving body with a stationary one; specifically, in recent use, the dashing together 
of two railroad trains, or of two boats or ships.” Century Dictionary. 

In Harris v. Am. Cas. Co., 83 N. J. Law, 641, 85 Atl. 194, 44 L. R. A. (N. S.) 
70, Ann. Cas. 1914B, 846, in construing a similar policy, the court said: 

“ ‘Collision’ means the act of colliding, and imports striking together; violent 
contact.” 

In Southern Casualty Co. v. Johnson, supra, the court said: 

“The word ‘collision’ has its usual meaning of ‘striking together, or striking 
against,’ and includes the case of an automobile striking against any other object, 
whether that object be standing or in motion, or whether it be another automobile, 
vehicle, some similar object, or something altogether different.” 
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See, also, Berry on Automobiles (2d Ed.), § 974; Columbia Ins. Co. v. Chatter- 
jee, 93 Okl. 249, 219 Pac. 108; Continental Cas. Co. v. Paul, 209 Ala. 166, 95 
South. 814. 

[4] Was the occurrence described in the evidence a “collision,” according to 
the popular and usual significance of that term, of the automobile of plaintiff with 
another object? The automobile as it ran along the beach was in contact with 
the “roadbed,” which is conceded to be “another object,” within the meaning of that 
term as employed in the policy. It did not collide with or strike against the road- 
bed. The witness said that going south “the car went down in soft sand,” “but 
I had up enough speed to get through it.” “I immediately turned around to go 
back and it was when I turned around and started back that the car got stuck so 
I couldn’t get it out.” He states further that “all of a sudden the beach gave 
way under the car, and it went down and stuck.” 

What seems to have happened was that the automobile was run upon a por- 
tion of the beach or “roadbed” where the surface was not sufficiently firm to with- 
stand the weight, but “gave way under the car,” and it “went down in soft sand” 
and “stuck.” It may be that “all of a sudden the beach gave way,” but, taking 
into consideration all of the evidence of this witness, and giving to the word “col- 
lision” its popular and usual significance, it cannot, we think, be said, under the 
facts of this case, that there was a colliding of the automobile with the roadbed. It 
passed over this point going south, and turned around to return going north, when, 
in attempting to again pass over the place where the “soft sand” was, the power 
of the automobile proved insufficient to propel it through a second time, so it was 
“stuck,” and the injury suffered as alleged resulted from the effect of water and 
sand with which the automobile was partially submerged by an incoming tide before 
it could be extricated. Many cases have been examined, but we have found none 
where similar or analogous facts have been held to constitute a collision under a 
policy of this kind, and industry of counsel, who have assisted the court by able 
briefs and memoranda of recent cases, has been unable to discover such a case. 
This case is essentially different in its facts from Power Motor Car Co. v. United 
States Fire Ins. Co. (Mont.), 223 Pac. 112; Hanvey v. Georgia Life Ins. Co., 141 
Ga. 389, 81 S. E. 206, and Interstate Casualty Co. v. Stewart, 208 Ala. 377, 94 
South. 345, 26 A. L. R. 427. 

The judgment will be quashed. 

Whitfield, P. J., and Terrell, J., concur. 

Taylor, C. J., and Ellis and Browne, JJ., concur in the opinion. 


LOZIER AUTOMOBILE EXCH. v. INTERSTATE CASUALTY CO. 
(No. 35555.) 
(Supreme Court of Iowa. May 6, 1924.) 
198 Northwestern Reporter 501. 

L. ee OF INSURED AUTOMOBILE HELD FOR 
JURY. 

In action to recover on policy of indemnity on account of conversion of auto- 
mobile by conditional vendee, whether automobile was converted held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

2. INSURANCE—FINDING OF CONVERSION OF INSURED AUTOMOBILE 
SUSTAINED. 

In action on policy of indemnity on account of conversion of automobile by con- 
ditional vendee, evidence held sufficient to sustain finding that automobile was con- 
verted. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

4. INSURANCE—EVIDENCE HELD TO SHOW PROOFS OF LOSS OF IN- 
SURED AUTOMOBILE. 

In action on policy of indemnity on account of conversion of automobile by 
conditional vendee, evidence held to show proofs of loss were furnished within time 
and contained information required. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

5. INSURANCE—INSURED CONDITIONAL VENDOR HELD NOT RE- 
QUIRED TO GIVE INSURER NOTICE OF DEFAULT IN PAYMENTS. 
Indemnity policy against conversion of automobile by conditional vendee requir- 

ing assured to give immediate notice of any event which may become basis of claim 
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by assured held not to require assured to notify company of default of conditional 
vendee in payments on car. 

(For other cases, see Insurance, Dec. Dig. § 535.) 

7. INSURANCE—MEASURE OF CONDITIONAL VENDOR’S DAMAGES 

FOR LOSS OF INSURED AUTOMOBILE. 

Conditional vendor’s measure of damages under policy of indemmity covering con- 
version of automobile by conditional vendee is unpaid balance of purchase price, and 
not value of automobile. 

(For other cases, see Insurance, Dec. Dig. § 503.) 

Appeal from Municipal Court of Des Moines; J. E. Mershon, Judge. 

Action to recover on a policy of indemnity. From a judgment on a verdict for 
plaintiff, defendant appeals. Affirmed. 

Dunsheée & Brody, of Des Moines, for appellant. 

C. S. Missildine, of Des Moines, for appellee. 

VERMILION, J. The parties here and the contract of insurance sued upon are 
identical with those involved in Lozier Automobile Exchange v. Interstate Casualty 
Co., 195 N. W. 885. That case is decisive of many of the questions raised here, 

The plaintiff in this case seeks to recover on the policy of indemnity issued by 
the defendant to it on account of the alleged wrongful conversion by one Roy 
Thomas of an automobile sold by plaintiff to him upon a conditional sale contract. 
At the close of plaintiff's evidence and at the close of all the evidence the defendant 
moved for a directed verdict in its favor. The motions were overruled, and the 
jury returned a verdict for the plaintiff for the balance due plaintiff from Thomas 
- the purchase price of the car with 8 per cent. interest from the date of the sale 
of the car. 


The errors assigned relate in part to the overruling of the motions to direct a 
verdict. 

It is urged there was no evidence that the automobile was wrongfully converted. 
The contract of purchase is dated February 23, 1920, acknowledges the payment of 
$100 on the purchase price, and provides that Thomas shall pay $25 on the following 
day and $50 per month thereafter until all is paid. The evidence shows that he made 
only one payment of $50 on April 13, 1920. After the latter date plaintiff had 
some correspondence with Thomas, and on July 12, 1920, a registered letter addressed 
to him at Battle Creek, Iowa, was returned marked, “Returned to writer unclaimed. 
Moved. Left no address.” Shortly thereafter the manager of the plaintiff company 
tried to locate the car through the state license department, but was unable to do so. 
{le then went to Battle Creek, where Thomas had told him he lived and was running 
a bakery. He went to the bakery and to the house where he was told Thomas had 
lived and to the garage where he was told he had kept the car. He did not find 
either Thomas or the car. He found six or seven people who knew Thomas, but 
none of them knew where he was. 

[1, 2] While the evidence of a wrongful conversion of the car by Thomas is 
not strong, it was not contradicted and, we think, presented a question for the jury. 
Direct and positive evidence of conversion under such circumstances would often 
be difficult, if not impossible, of production. The claim of plaintiff is, in substance, 
that Thomas left or absconded, taking the car, or concealing or disposing of it, and 
thereby deprived plaintiff of its lien. Such an act is not ordinarily done in the pres- 
ence or with the knowledge of others. The evidence tended to show that Thomas 
had lived at Battle Creek, but that he could not be reached by mail addressed to him 
there, and that upon a search neither he nor the car could be found there, and that 
persons who knew him there did not know where he had gone. These circumstances, 
in connection with his neglect of his obligation to make payments on the car, were 
sufficient to sustain a finding that he had converted the car to his own use to plaintiff's 
loss. 


[3] Error is assigned on the admission of the testimony of the witness, Frank 
Lozier, who visited Battle Creek, regarding the fact that the car had been at that 
place and where it had been kept there. There is no statement as to where the testi- 
mony is to be found in the abstract. The only reference in direct examination to the 
car or any garage in connection with the visit of the witness to Battle Creek is the 
following: 

“T went to two different places besides the bakery and the garage and the place 





Auto] Lozier Auto. Exch. v. Interstate Casualty Co. 633 


where he had lived. I could not locate him. I did not find the car. The car was not 
there.” 

In the cross-examination appears the following: 

“Q. You learned where the car had been kept from the people up there telling 
vou? A. Yes; from the garage man.” 

Thereupon defendant moved to strike “all the testimony of this witness concern- 
ing * * * the location of the garage, under what circumstances the car had left the 
garage, and the fact that the car was kept or had been at that place” as hearsay. The 
motion was sustained “so far as it concerns or relates to what was told the witness 
with reference to some one paying $50 for garage rent and repairs.” The record does 
not show that the witness had testified that the car had been at Battle Creek or where 
it had been kept there, except in answer to this question on cross-examination and that 
clearly called for hearsay. We think the defendant cannot complain of this. 

[4] It is said there was no evidence offered to prove that proofs of loss were 
furnished the company within the time or containing the information required by the 
policy. Concerning this the witness, Frank Lozier, testified that possibly a week 
after he came back from Battle Creek he talked with Mr. Sweeney (the agent who 
had written the policy) and gave him a detailed report of the circumstances and out- 
lined what had been done, and he took a full report, and he (Lozier) signed proofs 
of loss and turned them over to Mr. Mower; that he went to see Mr. Mower and he 
was drunk; that after four or five trips Mower told him the proofs of loss were mis- 
placed and that he should make out new ones, which he did. Mower was the adjust- 
ing agent of the defendant, and was located at Des Moines. 

Mr. Sweeney testified : 

“Frank Lozier, of the Lozier Automobile Company, reported to me with reference 
to this particular claim. That was prior to August 5, 1920. At that time Mr. Lozier 
furnished us with information that our company and policy required regarding the loss. 
I turned them over to the claim man, Mr. Mower.” 

On cross-examination he said he did not know whether Lozier turned over to him 
written proofs of loss in this claim. On re-direct examination he said: 

“T do know that he gave me the information and I verified it and turned it over 
to Mr. Mower.” 

The facts are substantially the same as in the former case between the same 
parties, and, as in that case, are undisputed. They were there held to be sufficient 
to establish the furnishing of proofs of loss. 


[5] The policy required the assured to “give the company immediate notice of 
any event which may be or become the basis of any claim by the assured” under the 
contract. It is contended that this provision required the plaintiff to notify the 
defendant of the default of Thomas in his payments on the car, and that this it 
did not do within the time contemplated by the policy. We do not so construe the 
contract. It is not the failure of Thomas to make the payments agreed upon that is 
the basis of the claim against the defendant, but his wrongful conversion of the car, 
thereby depriving the assured of its lien. That the facts relicd upon as establishing 
the conversion were given to the company’s agent on the return of Lozier from Battle 
Creek—he says possibly a week after his return—is undisputed. The jury was in- 
structed that, if it found a reasonably prompt notice was given after plaintiff dis- 
covered the automobile had been wrongfully converted, that would be a compliance 
with the requirement for immediate notice. No complaint is made of this rule or of 
the instruction in this respect. We think the evidence on this point is sufficient to 
sustain the verdict. 


The policy contained a provision by which the assured agreed to cause the con- 
ditional sale contract to be recorded or filed for record in the proper recording office 
in the county where the automobile insured should be located and to “in all respects 
comply with the provisions of the laws in relation to conditional sale contracts, mort- 
gages or lease agreements, and do and perform each and every act necessary to make 
such conditional sale contracts, mortgage or lease agreement a fixed, valid and con- 
tinuing lien upon the automobile” insured. 

The conditional sale contract was signed by Thomas and acknowledged before 
Alfred G. Lozier, a notary public. The certificate of acknowledgment is as follows: 


“On this 23d day of February, A. D. 1920, before me personally appeared F. W. 
Lozier and Roy Thomas to me known to be the identical person named in and who 
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executed the foregoing instrument and acknowledged that he executed the same as 
his voluntary act and deed.” 

The instrument was recorded in the proper county. The notary testified that h: 
had never seen Thomas before or after the day he took his acknowledgment and did 
not know anything about him, except that he was a discharged soldier and showed 
him his discharge papers. 

[6] It is claimed that the conditional sale contract was not properly acknowledged, 
was not entitled to record, and that therefore the assured had failed to observe the 
provision of the policy requiring it to comply with the law in relation to such instru- 
ments and to do every act necessary to make the conditional sale contract a valid lien 
on the altomobile. The precise point made is that Thomas was not in fact known 
to the notary to be the identical person named in and who executed the instrument. 
There is no claim that the instrument was not in fact signed and acknowledged by 
Thomas, or that the certificate on its face was not sufficient to entitle the instrument 
to record. The contention amounts to this: That, where an instrument or record is 
properly signed and in fact acknowledged by the person executing it and the certificate 
is sufficient on its face to entitle the instrument to record, the record will not impart 
constructive notice, if it be shown that the officer taking the acknowledgment did not 
personally know the one acknowledging it to be the identical person named in and who 
executed the instrument. We have not been cited to any authorities so holding. 
Cases where the instrument was not in fact acknowledged at all, or where the acknowl- 
edgment was by some person impersonating another, either involving the question of 
whether notice was imparted by the record or the liability of a notary for the dam- 
ages caused by his false or negligently made certificate, are not in point. It is said 
that, according to the weight of authority, where the certificate of acknowledgment 
is regular on its face, the record of the instrument will impart constructive notice not- 
withstanding a hidden or latent defect in the acknowledgment, and the rule many 
times announced by this court that, if it be shown the officer taking the acknowledg- 
ment was disqualified by interest, the record will not impart notice is recognized as 
an exception. 1 Corpus Juris, 773. Farmer v. Ames-Farmer Canning Co., 190 Iowa, 
1259, 179 N. W. 105, and cases there cited. See, also, Bartlett v. Bolte, 193 Icwa, 
1063, 188 N. W. 814. This case is not within either the spirit or letter of the rule 
of these cases, nor within any recognized exception to the general doctrine. There is 
no defect in the acknowledgment, so far as Thomas is concerned. In the absence of 
any claim or showing to the contrary, it must be assumed that he is the person 
named in the instrument and that he signed and acknowledged it, as the certificate 
states. This being the fact, the objection goes only to the proposition that the notary 
was disqualified to take the acknowledgment because of his lack of certain knowledge 
of the truthfulness of his statement. So far as his knowledge went it was correct. 
He knew the person acknowledging the instrument as Roy Thomas, and he was in 
fact Roy Thomas. We are by no means prepared to hold that the validity of the 
record of an instrument, otherwise unquestionably entitled to record, depends upon 
the mere degree or certainty of the acknowledging officer’s knowledge of the identity 
of the one whose acknowledgment is taken and when that identity is not questioned. 

[7] It is urged that the measure of plaintiff’s damages is not the unpaid balance of 
the purchase price, but the value of the car. This question was considered at length 
and decided against the appellant in the former case between the parties, first above 
cited. The same thing is true of the contention that it was error to allow a recovery 
of 8 per cent. interest. 

An instruction is criticized because it is said it assumed Thomas had done some- 
thing with the car that might have had the effect of depriving plaintiff of its lien. 
The instruction directed the jury to take into consideration all the facts and cir- 
cumstances showing or tending to show what, if anything, he did do to convert the car 
to his own use and whether what was done by him had the effect of depriving the 
plaintiff of its lien. The plain thought of the paragraph is that it is only in case the 
jury found Thomas did anything tending to show a conversion that what he did 
is to be so considered. The jury could not have been misled. } : 

[8] Objection is made to another instruction on the ground that it permitted the 
jury to find that, if proofs of loss were furnished within the time required by = 
policy, this might be considered upon the question whether plaintiff had complied _— 
the policy provision requiring immediate notice of any event that might be a basis . 
a claim against the company. The instruction cannot, in this respect, be approved ; 
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but, in view of the direction in the same instruction that a reasonably prompt notice 
after the plaintiff discovered the wrongful conversion would be a compliance with 
the provision of the policy requiring such notice, and the undisputed testimony that 
all the facts within the knowledge of the plaintiff were given, and proofs of loss 
furnished, to a representative of the company not later than a week after such knowl- 
edge was acquired, we are of the opinion it was not prejudicial. 
Finding no prejudicial error, the judgment is affirmed. 
Arthur, C.J., and Stevens and De Graff, JJ., concur. 


AUTOMOBILE INS. EXCH. v. WILSON. 
(Court of Appeals of Maryland. Dec. 6, 1923.) 
124 Atlantic Reporter, 876. 

1, INSURANCE—REPRESENTATION THAT CAR USED FOR PLEASURE 
ONLY NOT UNTRUE AS MATTER OF LAW. 

Representation by applicant for insurance on an automobile against theft that 
it was used for pleasure only was not untrue as matter of law, because insured in 
attending to his work as an employee sometimes used automobile and frequently 
took his employer for a ride, in absence of evidence that he received compensation 
for it. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

3. INSURANCE—NO BREACH OF WARRANTY AS TO OWNERSHIP OF 
INSURED CAR, IF INSURED WAS IN FACT RIGHTFUL OWNER. 

If insured was in fact rightful owner of a car insured against theft without 
incumbrance, and in full control of it, at policy’s inception and continuously up to 
time it was stolen, there was no breach of warranty as to ownership, even though 
for a time titling of car indicated a joint ownership. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

4. INSURANCE—REQUIREMENT OF UNCONDITIONAL OWNERSHIP 
OF AUTOMOBILE INSURED AGAINST THEFT HELD WAIVED. 
The requirement of a policy, insuring an automobile against theft of uncon- 

ditional ownership by insured, was waived, where insurer’s agent knew at time policy 

was written that car was titled in two names. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

5. INSURANCE—POLICY REQUIREMENTS AS TO OWNERSHIP AND 
VALUE OF CAR INSURED AGAINST THEFT HELD WAIVED. 
Requirement of a policy, insuring a car against theft of unconditional ownership 

by insured, and a breach of warranty as to cost of car were waived by insurer’s 

conduct, after knowledge of breach, in retaining premium and car itself, which 
it had recovered. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

6. INSURANCE—INSURED ENTITLED TO RETURN OF PREMIUM IN 
ABSENCE OF ACTUAL FRAUD. 

If insured misrepresented ownership and cost of car insured against theft, in 
absence of actual fraud on his part, he was entitled to return of premium paid, 
and to verdict therefor, even though amount of premium was below court’s juris- 
diction. 

(For other cases, see Insurance, Dec. Dig. § 198[5].) 

Appeal from Baltimore City Court; Gorter, Judge. 

Action by James T. Wilson, Jr., against the Automobile Insurance Exchange. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Argued before Boyd, C. J., and Briscoe, Thomas, Urner, Stockbridge, Adkins, 
and Offutt, JJ. 

Francis B. Wiers and George Ross Veazey, both of Baltimore, for appellant. 

Daniel S. Sullivan, of Baltimore (John A. Meyer, of Baltimore, on the brief), 
for appellee. 

Apkins, J. This appeal is from a judgment in favor of appellee for $500 in 
a suit on a policy of insurance on an automobile against fire and- theft. The 
amount of insurance was $500, and was for one year, from June 3, 1922, to June 
3, 1923. The date of the policy is June 8, 1922. The automobile was stolen during 
the early morning of Sunday, August 20, 1922; the loss was reported by appellee 
to the Northeastern Police Station of Baltimore City on the afternoon of the same 
day, and to the insurance company, the appellant, on the afternoon of the next 
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day. The car was found some time during Sunday afternoon or night abandoned 
on Reisterstown Road, taken possession of by appellant, and towed to Main’s Garage 
on said road. It had been burned, but not totally destroyed. Mr, Fisher, an adjuster 
of appellant, took possession of it, had it stripped and the parts removed to the 
upper floor of the garage. He testified at the trial that the car was still in his 
possession. 

Between the date of the theft and the time of instituting this suit, demand 
for payment of the insurance was made a number of times. The claim was not 
paid, but was never repudiated. In fact, it appears in the record, without objection, 
that appellant offered appellee a car which he refused, and made another offer to pay 
him $300, which was likewise refused. The original declaration in the case, filed 
October 31, 1922, contained the common counts. This was subsequently amended 
by leave of court by adding a special count on the contract. 

Defendant demurred to the original and amended declarations and to cach and 
every count thereof, which demurrer was overruled. We find no error in this rul- 
ing. Indeed, no point was made of it either in appellant’s brief or oral argument. 

General issue pleas were later filed by appellant, and the case was defended 
on alleged breach of warranties, and on a provision of the policy that it should 
be rendered null and void if the interest of the insured was or should become other 
than unconditional and sole ownership; it being contended that appellee did not 
have such ownership at the time the policy was applied for and written. Attached 
to the policy is a “schedule of statements” alleged to have been made by appellee 
in his application. 

There is a provision in the policy that it is issued “in consideration of the 
premium therefor, * * * and of the statements which are set forth in the schedule 
of statements and which the assured by the acceptance of this policy makes and 
warrants to be true.” 

Two of the statements appearing in the “schedule” are alleged to be untrue, 
viz.: (1) Car used for pleasure only; (2) cost to assured $775. Of these the 
second was, from all the evidence, undoubtedly untrue. The testimony of appellee 
himself shows that the total amount he had invested in the car was only $452.28. 
He denies that he made the alleged representation as to the cost. As to the first, 
it is to be observed that the word “only” was incorrectly added in the schedule made 
out by the company. It does not appear in the written application of appellee, filed 
by appellant as an exhibit in the case. As this application was in the possession 
of the company, the inaccurate statement in the schedule is on a different footing 
from the assumed false statement appearing in a copy of the application attached 
to a policy in the Fletcher Case, 117 U. S. 519, 6 Sup. Ct. 837, 29 L. Ed. 934, 
cited in the Main Case in 140 Md. 220, 117 Atl. 571. In the Fletcher Case the 
falsification was alleged to have been made by an agent of the company, and it 
appeared in the original application made out by the agent, and the alleged true 
statement made by the insured to the agent does not appear to have been known to 
the company. 

The claim by appellant that the car of appellee was used for business purposes 
is based on the following testimony of appellee: 

“Q. You worked for the Tip Top Bottling.Company? Ans. I was. Q. You 
sometimes took the car out for them, didn’t you? Ans. Sure, lots of times. 
Q. You used that for business as well as pleasure, didn’t you? Ans. Yes, that is 
pleasure and business both.” 

[1] Appellee was an automobile mechanic, and had no business of his own. It 
does not appear that he ever hired the car or made any profit by the use of 
Most of the cases cited by appellant in this connection are cases where passengers 
were carried for hire, or profit was made by the use of the car in business. 

It certainly could not be held as a matter of law, in the circumstances of this 
case, that the statement in the application that the car was used for pleasure was 
untrue, simply because in attending to his work as an employee appellee sometimes 
used the car and frequently took his employer out for a ride, in the absence of 
anything to show that he-received compensation for it. If’ so, no man engaged in 
business, who occasionally used his car to go to his place of business or for any 
errand he might have during the day, although such use was merely incidental, and 
these occasions were opportunities for deriving pleasure from the ownership of the 
car, could safely insure his automobile as “used for pleasure.” 
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It is indeed questionable whether this warranty should be construed as being 
more than a representation in presenti, but it is not necessary to decide that here. 
See United States Fire & Marine Ins. Co. v. Kimberly, 34 Md. 224, 6 Am. Rep. 325; 
26 C. J., p. 203, Sec. 249. 

{2] In considering the contention of appellant that the interest of appellee was 
other than unconditional and sole ownership, and that, therefore, under its terms, 
the policy was null and void, the testimony of appellee, for the purposes of the 
exceptions in this case, must be taken as true. He testified as follows: That he 
and a friend of his named Acree planned to buy the car together, but Acree had 
no money, so appellee paid for it, and took the receipt in his own name, but had 
the car titled in the name of himself and Acree. The car was purchased on March 
22, 1922. Acree intended to buy an interest in the car later on. He was to be 
allowed to use the car and to become a part owner of it after he made a payment, 
but he never made any payment on the car, and never had any use of the car, 
and never acquired any interest in it. At the time the insurance was taken out 
Mr. Leland, who, as agent of the company, wrote the policy, was shown the title, 
and knew at that time the car was titled in the two names. On August 18, 1922, 
two days before the car was stolen, the title was put in the name of appellee alone. 
In order that a change of titling might be made, Acree signed a transfer to appellee. 

[3] If appellee was in fact the rightful owner ci the car, without incumbrance 
and in full control of it, at the inception of the policy and continuously up to the 
time it was stolen, there was no breach of the warranty as to ownership, even though 
for a time the titling of the car indicated a joint ownership. 26 C. J. 172; Washington 
Fire Ins. Co. v. Kelly, 32 Md. 421, 3 Am. Rep. 149; Wineland v. Security Ins. Co., 
53 Md. 284; Hartford Fire Ins. Co. v. Keating, 86 Md. 130, 38 Atl. 29, 63 Am. 
St. Rep. 499. 

[4] There is nothing in Ledvinka v. Home Ins. Co., 139 Md. 434, 115 Atl. 596, 
19 A. L. R. 167, cited by appellant, in conflict with this. But, even if that were not 
so, the knowledge by appellant’s agent of the condition of the title at the time the 
policy was written would constitute a waiver. 

This precise question was decided in Hartford Fire Ins. Co. v. Keating, 86 Md. 
147, 38 Atl. 29, 63 Am. St. Rep. 499, where it was said that the clause providing 
that “no officer, agent or other representative of the company shall have power to 
waive any provision or condition of this policy except such as by the terms of 
this policy may be indorsed hereon or added hereto,” etc., does not apply to the 
making of the contract, but to the provisions of the contract itself after it has 
gone into effect. In that case, as in this, it was testified that the agent issuing the 
policy knew the condition of the title, and his knowledge was imputed to the company. 

The decisions in Ledvinka v. Home Ins. Co., supra, and in Eagle, etc., Ins. Co. 
v. Main, 140 Md. 220, 117 Atl. 571, were based upon an entirely different state of 
facts. In the former it was held that, if the statement alleged to have been made 
to the agent by the insured was in fact made to him, it was of such a character 
that the insured must have known it would not be reported by the agent to his 
company, and therefore the insured was participating in a fraud against the company. 

In the Main Case it was admitted that the agent was not told of the existence 
of an incumbrance, and inserted in the application a false statement in this regard 
in ignorance of its falsity. 

[5] But, apart from what has been said above, and assuming for the sake of 
the argument there was a breach of the condition as to ownership, and disregarding 
any waiver by the agent at the inception of the contract, there was evidence of a 
waiver by the company of such breach, and also a waiver of the breach of war- 
ranty as to the cost of the car, by its conduct after it discovered these alleged breaches, 
The statement, filed by appellee on August 23, 1922, showed that the cost of the 
car was not $775, and its investigation by detectives and otherwise must have dis- 
closed the condition of the title as of the date of the policy. And yet, so far from 
repudiating the policy and returning the premium when it discovered these things, 
it retained not only the premium, but the car itself, and still held both at the time 
of the trial; having previously offered to give appellee another car or to pay him 
$300, and not having denied liability before the institution of the suit. Such con- 
duct was inconsistent with the contention now made that the policy was void ab 
initio. Rokes v. Amazon Ins. Co., 51 Md. 512, 34 Am. Rep. 323; Hartford Fire 
Ins. Co. v. Keating, supra; Dulany v. Fidelity & Cas, Co., 106 Md. 17, 66 Atl. 614; 
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Bakhaus v. Caledonian Ins. Co., 112 Md. 676, 77 Atl. 310; Fidelity & Cas. Co. v. 
Dulany, 123 Md. 486, 91 Atl. 574. 

[6] But, even if the objections of appellant as to the ownership and as to 
the cost of the car were both valid, in the absence of actual fraud on the part 
of appellee, he was entitled to a verdict for the amount of the premium paid. 

Where there is a breach of warranty or condition precedent by insured, with- 
out any actual fraud on his part, the premium must be returned. 26 C. J. 128, § 148; 
German Fire Ins. Co. v. Clarke, 116 Md. 622, 82 Atl. 974, 39 L. R. A. (N. S.) 829. 
Ann. Cas. 1913D, 488; Metropolitan Life Ins. Co. v. Freedman, 159 Mich. 114, 123 
N. W. 547, 32 L. R. A. (N. S.) 298, and note. And this, though the amount of 
the premium was below the jurisdiction of the court. William v. Fredlock Mfg. 
Co., 94 Md. 111, 50 Atl. 421. 

The single bill of exception in the record is to the refusal to grant appellant’s 
first, second, third, fourth, and sixth prayers. 

The first four prayers asked for an instructed verdict, because of lack of 
evidence legally sufficient under the pleadings; lack of legally sufficient evidence, 
because of the alleged use of the car for business, and because appellee did not 
correctly furnish appellant with the actual cost of the automobile. 

The sixth prayer based a verdict for the defendant solely on the finding by 
the jury that appellee did not furnish appellant with the correct cost of the car, 
without submitting the question of waiver, and without providing for the recovery 
of the premium. 

There was, in our opinion, no error in the refusal of these prayers, and the 
judgment must be affirmed. 

Judgment affirmed, with costs to appellee. 


KALAMAZOO AUTO SALES CO. v. TRAVELERS’ INS. CO. (No. 47.) 
(Supreme Court of Michigan. May 8, 1924.) 
198 Northwestern Reporter, 579. 

1, INSURANCE—THAT ACCIDENT OCCURRED ON INLAND LAKE DOES 
NOT PRECLUDE RECOVERY FOR LIABILITY. 

Fact that accident occurred on boat on inland lake, instead of on public high- 
way, did not preclude recovery under public liability policy, if accident was other- 
wise within bond. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE—CONSTRUCTION OF PUBLIC LIABILITY POLICY. 

In constructing a public liability policy, court should not indulge in strict con- 
struction to defeat liability, and should consider policy as whole, and indulge in such 
construction as will give it force for purpose intended. 

(For other cases, see Insurance, Dec. Dig. § 146 [3].) 

3. INSURANCE—WHETHER ACCIDENT ON LAKE WAS COVERED BY 
PUBLIC LIABILITY POLICY OF AUTOMOBILE SALES AGENCY 
HELD FOR JURY. 
Whether public liability policy of automobile sales agency covered an accident 

on a lake during entertainment of prospective customer held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668 [3].) 

Sharpe, J., Clark, C. J., and Bird, J., dissenting. 

Error to Circuit Court, Kalamazoo County; George V. Weimer, Judge. 

Action by the Kalamazoo Auto Sales Company against the Travelers’ Insurance 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. | 

Plaintiff is a corporation engaged extensively in the sale of automobiles, both 
at retail and wholesale. For a number of years it carried public liability imsur- 
ance with defendant company, and at the time of the happening of the events 
presently related held a policy issued by defendant. Such of its provisions as 
are deemed important by defendant’s counsel are set out in his brief, and we here 
quote them: 

“The insurance clause was: ; . 

“Does hereby agree with the assured, named and described as such in the 
declaration forming a part hereof, as respects bodily injuries accidentally sustained, 
including death at any time resulting therefrom as follows: 1. To indemnity 
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the assured against loss by reason of the liability imposed upon him by law for 
damages on account of such injuries.’ 

“The following was the coverage: 

“"V. This agreement shall apply to such injuries sustained by any person or 
persons except those employed by the assured or to whom the assured may be held 
liable under any workmen’s compensation law, scheme or plan. This agreement 
shall not apply to any such injuries caused by any person employed by the assured 
in violation of law as to age, or if there is no legal age limit, under the age of 
fourteen years, nor regardless of legal age limit, under the age of sixteen years 
in the operation of any automobile. 

““VI. This agreement shall apply to such injuries so sustained if caused by 
work incidental and necessary to the conduct of the automobile sales agency, 
service station or public garage, located and described in said declarations, which, 
for the purpose of this insurance shall include the work of making ordinary repairs 
for the preservation of machinery or buildings and the renewal of existing mechani- 
cal equipment, and = shall also include all structural or mechanical re- 
pairs to automobiles or their parts, if undertaken by the assured as a 
part of the work herein defined. This agreement shall also apply to such injuries 
so sustained if caused by the ownership, maintenance or operation, within the limits 
of the United States of America or the Dominion of Canada, or any style, type or 
make of automobile, tractor or trailer, for any and all purposes in connection with 
the work herein defined, including pleasure use but not the livery use of automobiles 
nor the carrying of passengers or property for an actual consideration, except as 
hereinafter provided, no such automobile shall be so operated except by a proprietor 
or an active executive officer whose name and remuneration is included in division 
1 of item 3 of said declarations, or by other employees of the assured whose 
remuneration is or shall be included in said division 1. If division 2 of item 3 
of said declaration contains a disclosure of estimated livery earnings as therein 
defined and provided this agreement shall also apply to (a) the renting or hiring 
of private passenger automobiles for the carrying of passengers subject to call 
from within the premises covered hereby only. * * * 

“VII. This agreement shall apply to such injuries so sustained (a) while 
at, within or upon the agency station or garage located and defined in said declara- 
tions, or the public ways immediately adjoining, and (b) while elsewhere as here- 
inbefore limited, if caused by proprietors or employees of the assured, as above 
provided, engaged as such, in the business operations described in said declarations, 
while in the discharge of their duties in connection with such operations. * * * 

“‘VTII. This agreement shall apply to such injuries so sustained by reason 
of accidents occurring during the policy period, limited and defined as such in item 
2 of said declarations. 

eee: * * * 

“*A. For all purposes except passenger and commercial livery service, as 
herein elsewhere defined, the premium is based upon its entire remuneration, subject 
to the provisions of said declarations, earned during the policy period, by all em- 
ployees of the assured, including proprietors, active executive officers, salesmen, 
clerical office force, and all other employees engaged in the business operations 
described in said declarations. * * * 

“kK. The statements in items 1 to 8, inclusive, in the declarations hereinafter 
contained, are true; those stated as estimates only are believed to be true. This 
policy is issued upon such statements and in consideration of the provisions of 
the policy respecting its premium and the payment of the premium in such 
declarations expressed.’ 

“Location and time of coverage was: 

“Item 2. The period during which the policy shall remain in force, unless 
canceled as in the policy provided (herein called the policy period) shall be from 
September 15, 1921, to September 15, 1922, at twelve and one minute o'clock a.m. 
Standard Time, as to each of said dates at the place where any operation covered 
hereby is conducted, as respects that operation, or at the place where any injury 
covered hereby is sustained, as respects that injury. ’ 

“tem 3. Location of all automobile sales agencies, service stations, and 
public garages by state, town or city with street and number; West Main street, 
Kalamazoo, Kalamazoo County, Michigan. 
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“*All agency, service station and garage operations, including the executive 
and operative management thereof, and the clerical service connected therewith, 
conducted at or from the locations and premises defined above, as declared in each 
instance, by a disclosure of the estimated remuneration of all employees, or by a 
disclosure of actual gross livery earnings, or by both, under such of the following 
divisions as are undertaken by the assured. 1. All such operations defined in this 
division, including all proprietors and active executive officers, all salesmen, all 
clerical office employees and all other employees of any kind engaged upon, or in 
connection with these operations. 2. All passenger or commercial livery operations. 

““All work incidental and necessary to the conduct of the automobile sales 
agency, public garage, or automobile service station as above located, including 
the ownership, maintenance or operation of any style, type or make of automobile, 
tractor, or trailer, for any and all purposes in connection with such business, includ- 
ing pleasure use but excluding livery use. The carrying of passengers for a con- 
sideration or the renting or hiring of automobiles to others whether for the carry- 
ing of passengers or property cannot be included in this division but may be 
covered by proper disclosures in division 2 following: 

“*Name of proprietors or active executive officers agreed remuneration for the 
policy period: H. B. Parker, president, $2,000. 

“*Location: As above. 

Estimated total remuneration for the policy period rate per $100 up to $10,000, 
$10,000 to $25,000 estimated premium, $437.50. 

“Opposite the name of H. B. Parker, president, remuneration $2,000. Estimated 
total remuneration for the policy year, $2,000, rate $1.85 per $100. Estimated premium 
$37. Minimum premium, $75; total $75.00, * * * 

“Item 5. The foregoing enumeration and description of employees include 
all persons in the service of the assured in connection with the business operations 
above described to whom renumeration of any nature in consideration of service 
is paid, allowed, or due together with an estimate for the policy period of all 
such remuneration. The foregoing statement of livery earnings is an estimate for 
each stated class for the policy. The foregoing estimates of remuneration and 
livery earnings are offered for the purpose of computing the advance premium. 
The company shall be permitted to examine the books of the assured at any time 
during the policy period, or an extension thereof, or within one year after its 
final termination, so far as they relate to the remuneration earned by any employee 
of the assured or the gross livery earnings while the policy was in force. 

“‘Item 6. The assured is conducting no other business operations at this or 
any other location not herein disclosed—except as hereinafter stated—no exceptions. 

“Item 7. No similar insurance has been canceled by any insurance carrier 
during the past year except as herein stated. 

“Item 8 The following signature is authorized and accepted by the assured 
as his signature. 

““Copy of signature to proposal: Kalamazoo Auto Sales Company, per H. B. 
Parker, president. Dated September 9, 1921.’” 

It is the claim of the plaintiff that it is indemnified and defendant is liable to it 
under this policy in the sum of $2,540.93, which it naid to Mrs. Dennis Malloy for 
injuries received by her. The basis of such claim and the manner of the accident 
may be thus stated: Harry B. Parker, the president and general manager of 
plaintiff owns a cottage on an island in Gull Lake, some 12 or 13 miles from 
Kalamazoo; he has small motor boats for his personal use there. Plaintiff owns 
and has on Gull Lake a large motor boat which it uses in connection with Mr. 
Parker’s cottage in entertaining its prospective customers, its distributing agents, 
and officers of the companies from whom it purchases automobiles. On the evening 
of July 1, 1922, while entertaining prospective customers at Gull Lake plaintiff's 
boat collided with a rowboat occupied by Mrs. Malloy, causing her such serious 
injury that she was confined in a hospital for a considerable time and suffered 
an amputation of one leg below the knee. She made claim against plaintiff com- 
pany, and upon defendant's denial of liability and its refusal to assume the defense 
or make any adjustment with her, plaintiff, upon the advice of counsel, settled her 
claim and that of her husband at the figure above named. ; ; 

To sustain its theory of the case, plaintiff introduced the testimony of its 
officers and other dealers in automobiles tending to show that such entertainment 
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as above detailed was incidental and necessary to the conduct of an automobile 
sales agency; that other sales agencies own motor boats used in such manner; 
that plaintiff entertained through Mr. Parker 25 or 30 dealers out at the lake, 
used the boat in entertaining them, and established relationships with such dealers 
as could not otherwise be done; that at one time it was hard to get cars of a certain 
make, and Mr. Parker invited the vice-president of the company to spend a week 
at the lake which he did, and that he there entertained him at his cottage, using 
the company boat, and succeeded in getting a large shipment of cars when other 
dealers were without cars to sell. Defendant, by appropriate objections to the 
testimony, request for a directed verdict, and motion for judgment non obstante 
veredicto, raised the question of its liability. The trial judge accepted plaintiff's 
theory of the case, and submitted the case to the jury, charging them: 

“It is for you, as jurors, to say whether or not at the time of the accident 
on Gull Lake last summer the use of the motor boat in question was incidental and 
necessary to the conduct of the plaintiff's automobile sales agency. That seems to 
be, I say, the only disputed question of fact to be submitted to you as jurors. 

“If you find by a preponderance of the evidence—that is, the greater weight of 
evidence—the overbalancing of all the evidence that the use of the motor boat at 
the time in question, on the occasion in question was incidental and necessary to 
the conduct of the plaintiff's auto sales agency, then your verdict should be for 
the plaintiff company for the full amount of $2,540.93, with interest at 5 per cent. 
from October to this date.” 

Argued before Clark, C. J., and McDonald, Bird, Sharpe, Moore, Steere, 
Fellows, and Wiest, JJ. 

Fred L.:-Vandeveer, of Detroit, for appellant. 

Harry C. Howard, of Kalamazoo, for appellee. 

Fe.tows, J. (after stating the facts as above). [1] Defendant is not relieved 
from liability because the accident happened on one of the inland lakes of the state. 
Defendant does not write marine insurance, but it does insure against liability for 
accidents, and the fact that the accident occurred on an inland lake instead of on a 
public highway does not of itself preclude recovery if the accident is otherwise 
within the coverage of the policy. 

[2] The policy does not itself limit liability to those accidents which occut 
at the location of the garage fixed at a definite place in items 3 and 6, and we 
should not so limit it by construction. By paragraph VII of the policy, accidents 
at the garage are provided for in (a) and “elsewhere” in (b). The policy is to 
be considered in its entirety, and if it is ambiguous must be construed most strongly 
against the defendant having been prepared by it. We should not indulge in a 
strict construction to defeat liability, and should take into consideration the policy 
as a whole and indulge in such a construction as will give it force for the purpose 
it was intended to serve. 

[3] Upon the main question involved, both counsel submit the case as one of 
first impression. In the limit of time at our disposal we have found but one 
case which approximates it. In Frint Motor Car Co, v. General Acc. Fire & Life 
Assur. Corp. 173 Wis. 109, 180 N. W. 121, the plaintiff was an automobile sales 
agency. For the purpose of demonstrating and advertising its cars, its entered 
them in automobile races. One Healy was a mechanic in its employ, and during 
the races was a “pitman” near the edge of the race track. He had been ordered not 
to go upon the track. During a race one of plaintiff's cars was in trouble, and he 
went upon the track and was killed. Liability of plaintiff to his dependents was 
sustained in Frint Motor Car Co. v. Industrial Comm., 168 Wis. 436, 170 N. W. 
285, and thereupon this action was brought by plaintiff against defendant, its insurer. 
In the policy under the heading “Description of Work Covered by this Policy and 
Classification of Risk” appeared the following : 

“(a) All operations [not included in subdivision (b) and (c)]—necessary and 
incidental to the performance of the work herein described as follows: Operating 
automobile salesroom, garage and repair shop. The buying, selling, demonstrating 
and dealing in automobiles throughout the State of Wisconsin. * * ai 

“(b) Work done at the shops, yards or other work places or premises of the 
assured as above located, or work done in connection with or preparation for the 
work described in (a) foregoing (mining or blasting excluded). 





642 Insurance Law Journal, Vol. 63. [Oct., 1924 


_  “(c)_ Elective officers—office duties only. * * * Executive officers superintend- 
ing or doing manual labor, if any.” 

Defendant denied its liability for an accident so circumstanced, and in addition 
to its general denial insisted that racing was uninsurable and that plaintiff well 
knew this fact. In sustaining liability it was said by the court: 

“The claim of knowledge of respondent that racing was uninsurable is further 
based upon the fact that it had been refused a personal accident policy upon a 
race driver. This seems to us as an entirely different matter from the insurance, 
under the Compensation Act, of a whole automobile business, including all the 
employees engaged in the various activities not infrequently carried on by those in 
the business, including such duties as were performed by Healy at occasional races 
on fair grounds and tracks in the territory where they did business for the purpose 
of showing off and advertising their cars.” 

In paragraph VI-of the policy before us occurs the following language: 

“This agreement shall apply to such injuries so sustained if caused by work 
incidental and necessary to the conduct of the automobile sales agency, service 
station or public garage, located and described in said declarations.” 

While to the uninitiated it may appear a far cry to say that such entertainment 
of prospective customers as this record discloses was incidental and necessary to the 
conduct of an automobile sales agency, we cannot substitute our want of knowledge 
on the subject for the positive testimony appearing in this record. By such testimony 
this question was made a question of fact for the jury. It was properly submitted 
to them. 

The judgment will be affirmed. 

Wiest, Steere, McDonald, and Moore, JJ., concur. 

SuHarpe, J. (dissenting), It is a little difficult to determine the nature of the 
liability asumed by defendant unless we eliminate from the contract of insurance 
those provisions which are not here applicable. 

The defendant agrees: 

(1) To indemnify the assured against loss by reason of the liability imposed 
upon it by law for damages on account of bodily injuries accidentally sustained, 
including death at any time resulting therefrom, except as to those employed within 
the provisions of the Workmen’s Compensation Law (Acts Extra Sess. 1912, No. 
10) and those employed in violation of law, etc. 

The injuries are particularly indicated in paragraph VI as those “sustained 
if caused by work incidental and necessary to the conduct of the automobile 
sales agency, service station or public garage,” operated by plaintiff, and “shall 
include the work of making ordinary repairs for the preservation of machinery 
or buildings and the renewal of existing mechanical equipment, and_ shall also 
include all structural or mechanical repairs to automobiles or their parts, if under- 
taken by the assured as a part of the work herein defined.” Also, to such 
injuries “if caused by the ownership, maintenance or operation * * * of any style, 
type or make of automobile, tractor or trailer, for any and all purposes in con- 
nection with the work herein defined, including pleasure use but not the livery 
use of automobiles for the carrying of passengers or property.” ‘ 

This is followed by a provision that, if the declarations contain a disclosure of 
estimated livery earnings, the contract shall apply to the renting or hiring of automo- 
biles for carrying passengers subject to call, etc. es ‘ ; 

The seventh paragraph limits the liability to injuries so sustained (a) while 
at, within, or upon the agency station or garage as located and defined, and “the 
public ways immediately adjoining,” and— ; 
“(b) while elsewhere as hereinbefore limited, if caused by proprietors or employees 
of the assured, as above provided, engaged as such, in the business operations de- 
scribed in said declarations, while in the discharge of their duties in connection with 
such operations.” p ° — 

Under the terms of the contract, the declarations are made a part of it. Two 
of them read: 


“Classification of Operations. p 

“1. The ownership, maintenance or operation of any style, type, or make ot 
automobile, tractor, or trailer, for any and all purposes in connection with the 
business of conducting an automobile sales agency, public garage, or automobile 
service station as above located, including pleasure use but excluding livery use. 
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The carrying of passengers for a consideration, or the renting or hiring of auto- 
mobiles to others (whether for the carrying of passengers or property) cannot 
be included in this division but may be covered by proper disclosures in division 
2 following. 

“The assured is conducting no other business operations at this or any other 
location not herein disclosed—except as herein stated: No exceptions.” 

In the business which plaintiff was conducting, as disclosed by its declarations, 
there was danger that third persons might be injured. Such danger always exists 
when automobiles, tractors, or trailers are being operated. To protect itself against 
this hazard, plaintiff secured the indemnity provided for in the contract. In order 
to ascertain whether the accident which happened is within the terms of the 
liability assumed by defendant, we must examine the contract as a whole. In 
doing so, we must place such a construction upon uncertain provisions as_ will 
be most favorable to the plaintiff. In an effort to arrive at the intention of the 
parties, we must read the contract in the light of the circumstances under which it 
was entered into. Ferris v. Wilcox, 51 Mich. 105, 16 N. W. 252, 47 Am. Rep. 551; 
Grieb v. Cole, 60 Mich. 397, 27 N. W. 579, 1 Am. S. Rep. 533. 

No claim is made by plaintiff that defendant’s agent had any knowledge that 
plaintiff had this motor boat or made use of it for the purpose for which it was 
being used at the time Mrs. Malloy was injured. Neither is there any sufficient proof 
of a custom or usuage by persons employed in the business then being conducted 
by plaintiff to maintain and use a motor boat for such a purpose as to charge de- 
fendant with notice thereof. Plaintiff’s president testified that he knew of but two 
other agencies who used a boat for such a purpose. Schurr v. Savigny, 85 Mich. 
144, 48 N. W. 547; Kenyon v. Charlevoix Improvement Co., 135 Mich. 103, 97 
N.W. 407. 

To hold the defendant liable, we must find that the use to which the motor 
boat was then put was a “work incidental and necessary to the conduct of the auto- 
mobile sales agency.” In its declaration above quoted, plaintiff informed defendant 
that it was conducting such an agency and was using automobiles, tractors, and trailers 
in its operation. The defendant in the sixth paragraph assumed liability for all 
injuries sustained if caused by the ownership, maintenance, or operation of any such 
vehicles. Had the words “motor boat” followed “trailers” in the declaration or sixth 
paragraph, the defendant would have been advised or at least put upon inquiry as to 
the nature of the work being performed by such a boat in connection with the business 
being conducted by plaintiff. 


“The expression in a contract of one or more things of a class implies the 
exclusion of all not expressed, although all would have been implied had none 
been expressed.” 9 Cyc. 584, quoted with approval in Electric Welding Co. v. 
Wire Fence Co., 190 Mich. 496, 502, 157 N. W. 67, 69.” 

The omission of the words “motor boat” would not, however, relieve defendant, 
if, after applying the rule stated, the use of the boat for such a purpose was a 
“work incidental and necessary to the conduct” of its sales agency. The proofs 
tend to show that plaintiff’s purpose in maintaining and operating the boat was 
to enhance its sales and secure delivery of cars, and that its business had been 
benefited thereby. While it is a well known fact that salesmen entertain prospective 
customers and that corporations and individuals engaged in certain lines of business 
extend hospitality to their sales force and to manufacturers from whom they 
make purchases, with the expectation of benefit therefrom, the liability under such 
a contract as we have here cannot be extended to cover accidents occurring while doing 
so, unless that which is so done is fairly included in the language imposing liability. 
We are impressed that the act of the president in using this boat for the purpose 
stated by him at the time of the accident was not a work so “incidental and neces- 
sary” to the conduct of plaintiff’s business as to bring it within the scope of the 
liability assumed by defendant under the contract. Had the company owned a 
private game preserve and invited the persons who were at times its guests 
on this boat to enjoy its privileges with its president and an accident there occurred, 
a similar question would be presented. Without more specifically includ'ng such 
accidents in the contract, we are persuaded that liability therefor does not attach. 


The judgment rendered must be set aside, and one entered for the defendant. 
Clark, C. J., and Bird, J., concurred, with Sharpe, J. 
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STEWART v. HOME FIRE & MARINE INS. CO. OF CALIFORNIA. No. 44.) 
(Supreme Court of New Jersey. June 16, 1924.) 
124 Atlantic Reporter, 773. 
INSURANCE—FACTS HELD NOT TO SUPPORT VERDICT OF “THEFT” 

OF AUTOMOBILE. 

Sale of automobile by conditional purchaser before title passed to him and sub- 
sequent surrender of it to seller held not to be “theft” within insurance policy; “theft” 
involving idea of knowingly unlawful acquisition of property, that is, felonious taking 
of it from one who has both actual and apparent right of possession. ; 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Action by William Chandler Stewart against the Home Fire & Marine Insurance 
Company of California. Verdict for plaintiff. On defendant’s rule to show cause. 
Rule made absolute. 

Argued February term, 1924, before Gummere, C. J., and Minturn and Black, J. J. 

Edwards & Smith, of Jersey City, for the rule. 

Katzenbach & Hunt, of Trenton, opposed. 

Per Curiam. This action was brought to recover on a policy of insurance covering 
an automobile, the title to which was in the plaintiff, and which he had sold under a 
conditional bill of sale to a man named Straus, one of the provisions of the bill being 
that the title to the car should not pass to the purchaser until the whole of the pur- 
chase price should be paid, notwithstanding that immediate possession was to be given 
to the purchaser. The policy was issued in the names of Stewart and Straus, as their 
respective interests might appear; and one of the perils insured against was theft, rob- 
bery, or pilferage, excepting, however, the wrongful conversion or embezzlement by 
the vendee in possession under a conditional sale agreement. The trial resulted in a 
verdict in favor of the plaintiff and the present rule to show cause was thereupon 
allowed to the defendant. 

The case made by the plaintiff was that, after the car had been delivered to Straus 
and had been in his possession for some little time, he took it to New York, and there 
sold it to a man named Schane, who was in the business of buying and selling second- 
hand cars; that the latter paid the agreed upon price for it, and that thereupon the 
car was delivered to him; that this transfer by Straus was in violation of one of the 
provisions of the bill of sale which prohibited him from transferring his interest in 
the car to a third person unless he first obtained the consent of the plaintiff; that a 
few days after the sale to Schane one Kelly, an employee of the plaintiff, was in- 
formed of the fact, and that he thereupon demanded the surrender of the car by 
Schane; that the latter did not comply with the demand, apparently being unwilling 
to part with the car until he had consulted with a lawyer and ascertained whether he 
was under a legal obligation to do so; that subsequently Schane concluded he had 
no right to retain the car, and turned it over to the plaintiff. 

These facts, the plaintiff contended, demonstrated that here had been a heft of the 
car, and that therefore he was entitled to recover from the defendant insurance com- 
pany under that clause in the policy which protected him against such theft. At the 
close of the case counsel for the defendant moved for the direction of a verdict upon 
the ground that no theft of the car, within the meaning of the provision of the policy, 
had been proved. This motion was refused, and the case went to the jury, with the 
result already indicated. 

In our opinion, this verdict is without legal justification, for the reason that the 
facts above recited will not support the conclusion that there had been a theft of 
the automobile. Theft, or larceny, involved the idea of a knowingly unlawful acquisi- 
tion of property; that is, a felonious taking of it from one who has both the actual 
possession and the apparent right of possession. There was no such taking in this 
case, either by Straus or by Schane. The latter acquired the car in good faith from 
the lawful possessor thereof, so far as the proofs indicate; and, if it be assumed that 
the transaction involves criminality on the part of Straus, what he did amounted to 
an embezzlement, which is a fraudulent conversion of property by the possessor after 
its possession has been lawfully acquired. 9 R. C. L. p. 126, item 4. Justice Depue, 
in the case of Gardner v. State, 55 N. J. Law, 24, 26 Atl. 33, says that— 

“The natural * * * import of the word ‘steal’ is that of a felonious taking of 
property, or larceny. 

And that the parties to this litigation recognized this distinction is made plain 
by the excerpt from the policy which we have above recited, namely, that the embezzle- 





Auto} City of Syracuse v. Standard Accident Ins. Co. 645 


ment or secretion by the vendee in possession under a conditional sale shall not render 
the company liable under the clause of the policy insuring against theft. 
The rule to show cause will be made absolute. 


CITY OF SYRACUSE vy. STANDARD ACCIDENT INS. CO. OF DETROIT, 
MICH. 
(Supreme Court, Appellate Division, Fourth Department. July 1, 1924.) 
205 New York Supplement, 437. 

1. INDEMNITY—RULE AS TO CONCLUSIVE EFFECT ON INDEMNITOR 
OF JUDGMENT AGAINST INDEMNITEE STATED. 

Judgment against person liable to injured party is conclusive in action by him 
against one who undertook to indemnify him against loss, but only to extent of 
matters litigated in prior action. 

(For other cases, see Indemnity, Dec. Dig. § 14.) 

2. INSURANCE—JUDGMENT AGAINST OWNER OF TWO AUTOMO- 
BILES INVOLVED IN ACCIDENT HELD NOT CONCLUSIVE AGAINST 
INSURER OF ONE AUTOMOBILE. 

Where automobile, while towed for repairs, ran into third person, who sued 
owner of both automobiles, each of which was insured in different companies, and, 
with consent of insurers, action was compromised, without prejudice to their denial 
of liability, held, that judgment on findings that accident was due to negligence 
of owner and its employees was not conclusive against one insurer as to negligent 
operation of the car insured by it. 

(For other cases, see Insurance, Dec. Dig § 616%.) 

Appeal from Supreme Court, Onondaga County. 

Action by the City of Syracuse against the Standard Accident Insurance Com- 
pany of Detroit, Mich. From a judgment for plaintiff on a directed verdict, and 
from an order denying its motion for a new trial, defendant appeals. Reversed, 
and new trial granted. 

Argued before Clark, Acting P. J., and Davis, Sears, and Crouch, JJ. 

Shedd, Morse, Pierson & Wynkoop, of Rochester (Robert C. Winchell, of 
Rochester, of counsel), for appellant. 

Frank J. Cregg, Corp. Counsel, of Syracuse (Frank W. Baker, of Syracuse, 
of counsel), for respondent. 

Davis, J. During the year 1921 the plaintiff owned two automobiles, one a 
Ford truck, used by an employee of the water bureau, and the other a large 
Studebaker, used by other employees in city business. Both were covered by insur- 
ance issued by indemnity insurance companies, the Ford by the defendant, and the 
Studebaker by another company. 

It appears that on August 24, 1921, the Ford truck, while in use, became out 
of order on the street, and could not be operated under its Own power. The 
employee telephoned the city repair department, and the Studebaker car, with two 
employees, came to assist. They were unable to make repairs on the street, so 
attached a rope to the Ford car, connected with the Studebaker, and proceeded 
to tow it to the garage. Two of the employees were in the Studebaker, and one in 
the Ford to guide it. While proceeding in this manner the towed car became out 
of control because, as it is claimed, the towing rope became involved in the steering 
apparatus and brake, and it ran off to one side and collided with a man by the 
name of Schlie, causing serious personal injuries and injury to his property. 

Schlie brought action against the city. His complaint set up the facts and made 
general allegations of negligence as to the condition and operation of both cars and 
of the acts of the employees. The insurance companies were given due notice of 
the suit. Each gave notice to the city that it denied liability under its policy. The 
city, by its corporation counsel, served an answer, but contended that both insur- 
ance companies were liable under the policies. The cause was on the day calendar 
when the city received an offer from Schlie to compromise the action for $8,500. 
The matter was evidently taken up with the insurance companies, and each by their 
agents executed consents that the suit be compromised. These consents were in 
writing and practically identical in language. The one executed on behalf of this 
defendant recited the facts concerning the accident, the bringing of the action, the 
position of the case, the issuance of the policies, the claim of Schlie that both 
cars were negligent, that the insurance companies claimed that the accident resulted 
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by reason of the negligence of the driver of the car which its policy did not cover, 
the agreement to accent the compromise sum, and gave consent that judgment be 
taken against the city tor $8,500— 

“without prejudice to the Standard Insurance Company of Michigan, and with the 
right to said company to defend any claim made by the city against said company, 
made under the policy issued by it on the Ford automobile involved in the accident.” 

The consent also contained this clause: 

“The purpose of this consent is that the defendant City of Syracuse be left 
in the same position as though judgment had been rendered against it on the 
merits in the said case and judgment paid by it.” 

The cause then proceeded to trial, a jury being waived. Attorneys representing 
the insurance companies were evidently present in court. Whether they took any 
active part on the trial does not appear; the evidence there taken not being before 
us. Findings were made to the effect that the Ford car was being towed by the 
Studebaker; that the former turned suddenly to the right, and struck plaintiff 
and the rear of his wagon, causing injuries to his person and property. The sixth 
finding of fact was as follows: 

“That the said injuries resulting from this accident were caused solely by 
the carelessness and negligence of this defendant, its officers, agents, and employees, 
and while its employees were engaged in the business of the City of Syracuse.” 

The conclusions of law were that the injuries to plaintiff were caused as 4 
direct result of being struck by the Ford car, and were caused solely by the care- 
lessness and negligence of the defendant, its officers, agents, and employees, without 
contributory negligence of the plaintiff, who was entitled to $8,500 damages. 

The present action is brought by the city on its policy. The defendant’s answer 
denied liability. That policy, in substance, indemnified the city against loss from the 
liability imposed by law for damages on account of bodily injuries and damages to 
property, accidentally sustained by any person by reason of the ownership, mainte- 
nance or use of the Ford truck. On the trial the plaintiff offered the judgment roll in 
evidence, made proof that the Ford car which struck Schlie was the one covered 
by this policy, offered the stipulation in evidence, and rested. The defendant then 
sought to show the circumstances under which the accident arose, for the purpose 
of determining the proximate cause of the injury, and that the Ford truck was not 
being operated at the time in a negligent manner. Evidence of this character was 
excluded, the court holding that defendant was bound by the prior judgment, and 
estopped by it from producing any proof of the character offered, and a verdict was 
directed for plaintiff for the full amount of liability. 

[1] We think this was error. The general rule is that, where a judgment 
is recovered against and paid by a person or corporation liable to the party injured, 
and the actual wrong or negligence was due to the act of another, who had notice 
of the suit, the judgment is conclusive in the action brought by the party who has 
paid, if the wrongful act has been established in the prior action. City of Rochester 
v. Montgomery, 72 N. Y. 65; Oceanic Steam Navigation Co. v. Compania T. E., 
134 N. Y. 461, 31 N. E. 987, 30 Am. St. Rep. 685; Mayor, etc., v. Brady, 151 
N. Y. 611, 45 N. E.*1122; Fulton County Gas & Electric Co. v. Hudson River 
Tel. Co. 200 N. Y. 287, 93 N. E. 1052; Vogemann vy. American Dock & Trust 
Co., 131 App. Div. 216, 115 N. Y. Supp. 741, affirmed 198 N. Y. 586, 92 N. E. 1105; 
Lovejoy v. Murray, 3 Wall. 1, 18 L. Ed. 129; Washington Gaslight Co. v. District 
of Columbia, 161 U. S. 316, 16 Supp. Ct. 564, 40 L. Ed. 712. This principle is 
applicable in cases where one party undertakes to indemnify another against such 
loss. McArthur Bros. Co. v. Kerr, 213 N. Y. 360, 107 N. E. 572; American Surety 
Co. v. Sandberg (D. C.) 225 Fed. 150, affirmed 244 Fed. 701, 157 C. C. A. 149. 

Such party may not recover, however, unless he shows that the active negligence 
and wrong which caused the injury for which he has been held liable were the 
negligence and wrong of the person whom he seeks to hold liable. Scott v. Curtis, 
195 N. Y. 424, 428, 88 N. E. 794, 40 L. R. A. (N. S.) 1147, 133 Am. St. Rep. 
811: Chicago v. Robbins, 2 Black, 418, 423, 17 L. Ed. 298. In such an action the 
person sued is bound by the judgment only so far as the questions have been 
litigated in the prior action, He is not estopped thereby from establishing through 
additional evidence the primary wrong, if that fact relieves him from liability. 
Lamb v. Norcross Bros. Co., 208 N. Y. 427, 102 N. E. 564; Lord & Taylor v. Yale 
& Towne Mfg. Co., 230 N. Y. 132, 129 N. E. 346; City of Ithaca v. Crozier, 148 
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App. Div. 493, 132 N. Y. Supp. 863; Washington & Berkeley Bridge Co. v. Penn- 
sylvania Steel Co., 252 Fed. 487, 164 C. C. A. 403. In Mayor, etc., v. Brady, supra, 
the plaintiff gave proof dehors the record that the negligent act was that of defendant, 
not of the city, and, there being no evidence to the contrary, a verdict was directed 
in its favor. The plaintiff there did not rely alone upon the doctrine that the de- 
fendant was estopped by the judgment. 

[2] The fact that the Ford truck struck Schlie was not of itself proof of 
negligence, by reason of its “ownership, maintenance, or use” by the city. The find- 
ing that the injuries to Schlie were caused by the negligence of the “defendant, 
its officers, agents, and employees,” while the latter were engaged in the business of 
the city, is teo indefinite to establish the proximate cause of the injury. At best, 
these findings would make but a prima facie case. On the trial of the former 
action the city was largely in control of the proof. The action had been com- 
promised, and the judgment was being taken for the benefit of the city. Schlie 
was indifferent as to the manner of establishing liability and had no personal knowl- 
edge of the cause of the accident. That fact was within the knowledge of the 
employees of the city. It clearly would have been possible for the city on the trial 
to have determined with certainty the particular acts of negligence causing the 
injury, whether it was due to the negligent operation of the Ford car, the 
Studebaker car, or concurrent negligent acts by those in charge of both. This 
question is now open, and we think it competent for defendant to show just what was 
the proximate and direct cause of the accident. 

We reach this conclusion upon the general principles of law governing such 
actions, heretofore stated. Beyond that, plaintiff knew, when it accepted and used 
the consent executed by defendant, that the question of ultimate liability under 
the policy was reserved. Regardless of what the legal liability of defendant was, 
it was within the power of the parties to stipulate as to their rights and make a law 
for themselves binding upon them. Matter of N. Y., L. & W. R. Co., 98 N. Y. 
447, 453. This made it the more imperative that, if plaintiff desired defendant to 
be estopped by the judgment, the proof and findings should be perfectly clear, or 
at least to put in evidence on this trial the proof taken on the former trial. 

[3,4] The defendant claims that the attorney executing the consent possessed 
only limited authority contained in a telegram shown the corporation counsel before 
the consent was executed. The telegram, though offered, was excluded. We think 
it should have been admitted. The attorney was not the attorney of record for 
any party to the former action, nor does it appear that he had general authority. 
Attorneys or counsel may under certain circumstances control proceedings in court 
and make stipulations binding on the client. Read v. French, 28 N. Y. 285; Morris 
v. Press Pub. Co., 98 App. Div. 143, 90 N. Y. Supp. 673; Baron v. Cohen, 62 
How. Prac. 367; Montrose v. Baggott, 161 App. Div. 494, 146 N. Y. Supp. 649, 
appeal! dismissed 220 N. Y. 686, 116 N. E. 1062. But they have no implied authority 
to compromise the right of a client. Lewis v. Duane, 141 N. Y. 302, 36 N. E. 
322. In executing the consent, the attorney acted only as an agent of defendant, 
with powers limited by his instructions, and this fact plaintiff was bound to know 
in dealing with him. Farmers’ Fund, etc., v. Tooker, 207 App. Div. 37, 40, 201 N. Y. 
Supp. 592; Dudley v. Perkins, 235 N. Y. 448, 139 N. E. 570. While there may 
have been no material departure from the authority given him in executing the 
consent, the defendant was entitled to the evidence. 

The defendant is undoubtedly bound by the judgment on questions as to the 
collision of the Ford car with Schlie, his freedom from contributory negligence, 
the negligence of the city employees generally, and the amount of damages. Fulton 
County Gas & Electric Co. v. Hudson River Tel. Co., supra. But for the reason 
that the question of the proximate cause of the accident and the question of whether 
the city suffered loss or damages within the meaning of the policy, have not been 
litigated and determined, the defendant may not now be deprived of its opportunity 
to defend on that issue. The judgment and order should be reversed, and a new 
trial granted, with costs to appellant to abide the event. : 

Judgment and order reversed on the law and facts, and a new trial granted, 
with costs to appellant to abide the event. All concur. 
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OSMOND BARRINGER CO. v. STANDARD FIRE INS. CO. 
(Supreme Court of North Carolina. June 21, 1924.) 

123 Southeastern Reporter, 305. 
2. INSURANCE—CONDITION AGAINST ALIENATION REFERS TO SUCH 

DISPOSITION AS CAUSES ASSURED’S INTEREST TO CEASE. 

A condition against alienation refers only to such sale or disposition as causes all 
the assured’s interest in or control over the property to cease. 

(For other cases, see Insurance, Dec. Dig. § 328 [2].) 

3. INSURANCE—WHETHER LOSS OF AUTOMOBILE WAS CAUSED DI- 

RECTLY OR INDIRECTLY BY THEFT HELD A QUESTION FOR JURY. 

In an action for loss of an automobile on a standard fire policy, which contained a 
provision that the insurer should not be liable for loss or damage caused directly or 
indirectly by theft, larceny of the car did not ipso facto avoid the policy, and: whether 
the loss was caused directly or indirectly by theft was a matter which could finally 
be disposed of only by a jury. 

(For other cases, see Insurance, Dec. Dig. § 668 [10].) 

Appeal from Superior Court, Mecklenburg County; Harding, Judge. 

Action by the Osmond Barringer Company against the Standard Fire Insurance 
Company. From a judgment for defendant, plaintiff appeals. New trial. 

C. W. Tillett, Jr., of Charlotte, for appellant. 

John M. Robinson, of Charlotte, for appellee. 

Abas, J. On September 22, 1921, the plaintiff and the defendant entered into a 
contract of insurance, by the terms of which the defendant insured for the term of 
one year, to the extent of the actual cash value, not exceeding $2,000, a Peerless 
automobile owned by the plaintiff, a corporation transacting business in the city of 
Charlotte. The policy provides for indemnity against all direct loss and damage by 
fire, arising from any cause whatever, except as therein set out. In the sections of 
the policy entitled “Hazards Not Covered” appear these clauses: 

(1) “This entire policy shall be void, unless otherwise provided by agreement in 
writing added thereto, * * * if any change, other than by the death of the insured, 
take place in the interest, title, or possession of the subject of insurance (except 
change of occupants, without increase of hazard).” (2) “This company shall not be 
liable for loss or damage caused directly or indirectly * * * by theft.” 

The first is known as the “nonalienation” clause, and the second as the “theft” 
clause. The appellee contends that either is sufficient to bar the plaintiff's recovery 
of damages. 

[1] It is insisted that the larceny of the plaintiff’s car constituted such a change 
of possession as exonerated the defendant from liability, and that the question has 
been determined in Williams v. Insurance Co., 184 N. C. 268, 114 S. E. 161. There 
is a distinction, however, between the policy construed in that case and the policy 
which is the subject of the present suit. In Williams’ Case the action was brought 
upon an “ ‘open dealer’s’ policy of insurance on automobiles held for sale.” The holder 
of the policy was engaged in the business of buying and selling automobiles, and 
applied for and obtained insurance which was specifically adapted to his business. 
Considering its several provisions, the court construed the policy as exempting the in- 
surance company from liability when the actual or physical possession of the auto- 
mobile passed from the insured to another. But the policy in the instant case is the 
standard fire insurance policy, from which are omitted many of the provisions in the 
“open dealer’s” policy. As every decision should be considered in the light of the 
facts upon which it is based, it is clear, we think, that, in considering the policy in the 
case at bar, the court is not concluded by its interpretation of the provisions incor- 
porated in the policy sued on in the Williams Case. 

[2] The decisions of this court in which the “nonalienation” clause in the standard 
policy has been discussed seem to have proceeded on the principle that a mere physical 
change of possession, without a transfer of title or interest, is not such change of pos- 
session as will defeat the policy. In Pants Co. v. Insurance Co., 159 N. C. 78, 74 
S. E. 812, it was held that taking charge of property by a receiver is not a change 
of possession which will avoid the policy. There is a difference, of course, between 
possession by a receiver and possession by a thief; but in the case last cited this court 
approved the following quotation from Insurance Co. v. Bartlett, 91 Va. 305, 21 S. E. 
476, 50 Am. Rep. 832: 

“This condition in the policy against alienation refers only to such a sale or dis- 
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position of the property as causes all interest of the assured in, or control over, the 
property to cease.” 

The same principle is maintained in the following cases: Rumsey v. Insurance 
Co. (C. C.) 1 Fed. 396; Ramsey v. Pheenix Ins. Co. (C. C.) 2 Fed. 429; Aetna Ins. 
Co. v. Aston, 123 Va. 327, 96 S. E. 722; Marcello v. Insurance Co., 234 Pa. 31, 82 
“, “7 39 L. R. A. (N. S.) 366; Bowling v. Insurance Co., 86 W. Va. 164, 103 

[3] While the larceny of the car did not ipso facto avoid the policy, a new trial 
must be awarded for determination of the question involved in the provision relating 
to loss or damage caused by theft. Whether the loss was caused directly or indirectly 
by theft is a matter which can finally be disposed of only by the aid of a jury. The 
evidence now appearing is circumstantial, and the liability of the defendant cannot 
be decided as an abstract question of law. If it is shown that the automobile was 


stolen, the inquiry then will be whether the loss was caused directly or indirectly by 
the theft. 
New trial. 


HORSEY v. CIARORO. 
(Supreme Court of Pennsylvania. May 12, 1924.) 
124 Atlantic Reporter, 677. 


1. INSURANCE—FRAUD IN PROCUREMENT OF SETTLEMENT AND 
RELEASE HELD NOT ESTABLISHED. 


Evidence of negotiations by an adjustment company looking to the settlement of 
claim against an insurance company, carried on in insurer’s office, held insufficient to 
establish fraud of insurer in procuring settlement and release. 

(For other cases, see Insurance, Dec. Dig. § 665 [7].) 

2. INSURANCE—EVIDENCE INSUFFICIENT TO SHOW RELEASE OB- 

TAINED BY FRAUD. 

Evidence held insufficient to show fraud in securing a release. 

(For other cases, see Insurance, Dec. Dig. § 665 [7].) > 

Appeal from Court of Common Pleas, Philadelphia County; J. Willis Martin, 
President Judge. ; 

Action by Charlotte Horsey against Angelo Ciaroro. Judgment for defendant not- 
withstanding verdict for plaintiff, and plaintiff appeals. Affirmed. ‘ 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, Sadler, 
and Schaffer, J. J. 

Augustus T. Ashton and Harry A. Mackey, both of Philadelphia, for appellant. 

Richard A. Smith, of Philadelphia, for appellee. bbe, 

Savter, J. The plaintiff, an elderly colored woman, was injured on November 
9, 1920, by the automobile of defendant, who was protected by a policy of the Mary- 
land Casualty Company. Suit was brought to recover the damages sustained within 
two weeks thereafter. An agent of the insurer called upon her while confined in the 
hospital, and endeavored to make a settlement for $500. On two subsequent occasions 
a like proposal was refused. On January 3d, following, Mrs. Horsey, having returned 
to her home, was called upon by others, who expressed a desire to aid in adjusting her 
claim; but, as far as the record shows, these parties had no connection with the de- 
fendant or the insurance carrier. 

It appears that two men, Nutter and Jeter, were representatives of an independent 
adjustment concern, of which one Acker was the head, and, when they came, sug- 
gested, according to her story, that a considerable sum could be obtained by the latter 
from a state charity, and requested that she go witi: them to a certain office to collect 
the amount. These individuals pretended to have secured the approval of her min- 
ister to act as proposed. Accompanied by a friend, Mrs. Palmer, she was driven to 
the place of business of the casualty company. After negotiations, and talking over 
the telephone to a person supposedly an officer of the insurer in Baltimore, though, 
in fact, it was the head of the firm by which Nutter and Jeter were employed, she 
accepted $500, and signed a release for all claims. A draft for this amount was pre- 
pared and given to her. This she indorsed and delivered to Acker, who deducted 
a fee for his services, and gave the balance, $355, to plaintiff, which sum she has 
used, and at no time offered to return. 
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The only conclusion to be reached after examining the testimony, is that the release 
was read, before execution, to Mrs. Horsey by her companion, Mrs. Palmer, who tes- 
tified explicitly as to this—she was apparently a disinterested witness—and was signed 
with full knowledge as to its meaning. Certainly, there is nothing in the record 
which indicates that the insurance company was involved in any attempt to deceive her. 
The amount paid equaled the sum offered before. Nor is there anything shown from 
which it could fairly be inferred that Nutter and Jeter were other than employees of 
Acker, none of whom had any connection with the casualty company. It may be the 
former made misrepresentations which led to the settlement, but defendant, and thos 
who agreed to indemnify, were not parties to any fraud,’if such there was, and are 
not to be charged therewith. As far as the latter is concerned, there is no evidence 
to show any wrongful conduct, and the amount transferred was given in good faith 
as a result of a compromise. 

To negative the idea that plaintiff believed she was ending her suit, attention is 
called to the fact that a few days thereafter she appeared in court with her witnesses 
prepared to proceed to a hearing of her cause. This would be significant, were it not 
tor the testimony which shows the voluntary signing of a release, the contents of 
which were fully explained, the consideration named handed over, the draft for the 
amount indorsed, and the proceeds retained. 

When the action in trespass was brought to trial, proof of negligence, causing the 
injury complained of, was submitted, and in defense the release was offered in evi- 
cence, with testimony to show the facts leading to its execution. The court below 
submitted to the jury the question as to whether the signature was fraudulently 
obtained. A verdict for the plaintiff followed, but this was set aside, and judgment 
entered for the defendant n. o. v. The present appeal is the result. 

[1] The only contention now raised is as to the sufficiency of the evidence to 
establish the fact that the paper signed by Mrs. Horsey was secured by fraud, thereby 
rendering ineffective the settlement to which she apparently agreed. We have read 
the testimony with care, and reach the same conclusion as the court below. It may be 
Jeter and Nutter misled plaintiff, as before noted, though this is by no means clear. 
Even if that were so, they were not the employees of the insurance company, but of 
Acker’s independent organization. The sum originally offered was the amount paid, 
and the mere fact that the final negotiations were had in the office of the indemnitor of 
defendant is not sufficient upon which to base the charge that those who brought the 
plaintiff there were acting as its agents. The testimony of Mrs. Palmer shows clearly 
that the paper was signed with full knowledge of its contents and effect. 

Though the sum accepted may have been small, and the fee for services charged 
by Acker large, yet this is not sufficient to establish such fraud as to justify setting 
aside the release. 

“Where, in a negligence case, defendant sets up a release of damages executed by 
plaintiff, and the latter seeks to have the jury disregard it, and the essential facts in 
regard to its execution are in dispute, the burden is on plaintiff to prove the facts 
upon which he relies, beyond a reasonable doubt, by evidence which is clear, precise, 
and indubitable, and by witnesses who are credible, who distinctly remember the facts 
to which they testify, and narrate the details exactly.” Ralston v. P. R. T. Co., 267 
Pa. 257, 110 Atl. 329. : 

[2] The evidence here offered did not justify a finding of fraud on the part of 
defendant, or the insurance company. Had facts been shown from which improper 
conduct by either could fairly be inferred, it would have been a question for the jury, 
even though the consideration received had not been returned (Hogarth v. Grundy & 
Co., 256 Pa. 451, 100 Atl. 1001); but the testimony presented to impeach the writing 
was insufficient. All of the earlier pertinent authorities have been collated and dis- 
cussed in Ralston v. P. R. T. Co., supra, and reference to what is there said is all 
that is required. The cases, decided subsequently, show no departure from the rules 
then laid down as controlling inquiries such as are now before us. Leonard v. Cole- 
man, 273 Pa. 62, 116 Atl. 550, Morneweck v. Western & S. L. Ins. Co., 271 Pa. 17, 
115 Atl. 927, and Miller's Est., 279 Pa., 30, 38, 123 Atl. 646, where it was declared 
whether the evidence, in such case, meets the required standard and justifies its sub- 
mission to a jury, is a question of law for the court. 

Our inquiry is limited to determining whether plaintiff voluntarily executed the 
release, Knowing it to be such. As to this, there is no difficulty, for the testimony 
indicates plaintiff realized what she was doing, understood the paper which she had 
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signed was a discharge of defendant from further liability, and no such evidence of 
fraud was made to appear as would justify the setting aside of the written instrument. 
It follows from what has been said that the assignment of error should be over- 
ruled. 
The judgment is affirmed. 


ILLINOIS AUTOMOBILE INS. EXCH. v. BRAUN et at. 
(Supreme Court of Pennsylvania. May 19, 1924.) 
124 Atlantic Reporter, 691. 

1. INSURANCE—INSURED, AFTER RELEASE OF RAILROAD CAUSING 
DAMAGE, HELD LIABLE TO INSURER FOR LOSS OF RIGHTS BY 
SUBROGATION. 

One who, after recovery from an insurance company for damages to his truck in 
collision with train, released railroad company, held liable to insurer for loss of its 
rights by subrogation, though claim against railroad included matters other than mere 
damage to the truck. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

2. INSURANCE—INSURER'S FAILURE TO PAY INSURED’S COSTS IN 
ACTION ON POLICY HELD NOT TO DEFEAT RIGHT TO SUBRO- 
GATION. 

Insurer’s failure to pay insured’s costs in action on policy held not to have de- 
feated its right to subrogation against railroad causing loss so as to relieve insured 
from liability for release of railroao. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

3. INSURANCE—INSURER, AFTER INSURED’S RELEASE OF PARTY 
CAUSING LOSS, HELD ENTITLED TO RECOVER FULL AMOUNT 
PAID ON POLICY. 

Where insured, after settlement with insurer, executed release to railroad causing 
joss, insurer was entitled, because of loss of its right to subrogation, to recover full 
amount paid insured and not merely amount received by him from railroad in excess 
of amount of his loss. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

4. INSURANCE—INSURED LIABLE TO INSURER FOR LOSS OF RIGHTS 
BY SUBROGATION HELD NOT ENTITLED TO DEDUCT EXPENSES 
INCURRED. 

Insured, liable to insurer for loss of rights against railroad causing damage be- 
cause of release executed to it, is not entitled to deduct, from amount due insurer, 
attorney’s fees and costs expended in prosecuting claim on the policy. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

5. INSURANCE—IN INSURER’S ACTION FOR LOSS OF RIGHTS BY SUB- 
ROGATION, EVIDENCE OF EXPENSES OF INSURER INADMIS- 
SIBLE. 

I insurer’s action against insured to recover payment under policy because of loss 
of rights by subrogation against railroad causing damage, evidence as to expenses in- 
curred by insured in enforcing claim against railroad held properly excluded. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

Appeal from Court of Common Pleas, Philadelphia County; William C. Fergu- 
son, Judge. 

tan by the Illinois Automobile Insurance Exchange against Nickolaus Braun 
and Joseph Siegl, trading under the firm name of Braun & Siegl. Judgment for plain- 
tiff, and defendants appeal. Affirmed. 

The paper, referred to in the opinion, which was signed by the attorneys for 
appellants and appellee at the time the verdict recovered by appellants was paid, was 


as follows: ; ; 
“Philadelphia, June 12, 1922. 
“Received of Johnsen, Gilkyson & Freeman defendant’s check in the above matter 
in the sum of $2,794.00, being the amount of the verdict rendered for plaintiffs in 
the above case. om | "7 : 
“An order to satisfy the judgment is given to Johnson, Gilkyson & Freeman, with 
the understanding that the same shall remain in their possession and shall not be used 
until the court costs due in the above case by defendant are paid. 





652 Insurance Law Journal, Vol. 63. [Oct., 1924 


“Plaintiffs above named have instituted an action in trespass against the Baltimore 
& Ohio Railroad Company in the District Court of the United States for the Eastern 
District of Pennsylvania, as of September session, 1921, No. 8722. Plaintiffs have in 
said last-named suit already expended the sum of $130.00, exclusive of counsel fees. 
Defendant above named, an Insurance Exchange, insured the truck which was dam- 
aged in the collision with the railroad train, which collision forms the basis for said 
last-named suit in the District Court. It is agreed that if plaintiffs recover a verdict 
and receive payment thereof in said suit against the railroad company, that the Illi- 
nois Automobile Insurance Exchange shall receive out of the money so recovered 
from said railroad company by plaintiffs the amount of the judgment in C. P. No. 4 
ong - the Insurance Exchange to plaintiffs, subject to the conditions hereinafter 
set forth. 

“The Insurance Exchange agrees to advance to Braun & Sieg] the sum of $130.00, 
being expenses to date incurred in plaintiffs’ suit against the B. & O. Railroad, exclu- 
sive of counsel fee. In the event that said suit be won, the first $1,000 recovered is 
to go toward costs and then toward counsel fee. The balance is to go to the Insurance 
Exchange up to the amount paid by them in the C. P. No. 4 suit. The remainder is 
to go to Braun & Siegl. If no recovery is had against the B. & O. Railroad the In- 
surance Exchange is to pay two-thirds of a reasonable counsel fee, which fee shall 
not exceed $500. 

“Plaintiffs above named will render all reasonable assistance to their counsel in 
said suit in the District Court. G. Von Phul Jones, Attorney for Braun & Sieg]. 

“Approved by—Johnson, Gilkyson & Freeman, by Paul Freeman. 

“Subject to confirmation of Illinois Auto Ins. Exchange.” 

This paper was not signed by the Insurance Exchange. 

Argued before Moschzisker, C. J., and Walling, Simpson, Sadler, and Schaffer, 
¥. 4. 
G. Von Phul Jones and Owen J. Roberts, both of Philadelphia, for: appellants. 
Thomas E. Comber, Jr., and Francis Chapman, both of Philadelphia, for appellee. 
ScuarrFer, J. Defendants appeal from a judgment obtained in an action brought 
by the Illinois Automobile Insurance Exchange to recover back the amount it hid paid 
to them for the loss of a truck destroyed in a collision with a train of the Baltimore 
& Ohio Railroad Company. The trial judge gave binding instructions in plaintiff's 
favor. 

Following the loss of the truck, suits were simultaneously brought against the 
Insurance Exchange and the railroad company. The Exchange defended the action 
brought against it, on the ground that the policy was void, because the insured had 
violated a provision forbidding the transportation of intoxicating liquor in the truck. 
The trial of that issue resulted in a verdict against the Insurance Exchange, the 
amount of which it subsequently paid to appellants. The suit brought against the 
railroad company comprehended not only a claim for damage done to the truck, but, in 
addition, for the destruction of its contents; so far as the latter was concerned, the 
policy did not cover it. 

The subrogation clause reads: 

“Upon the payment of loss, damage and/or expense under this policy, the Ex- 
change shall be subrogated to all rights of the assured against any person, firm or 
corporation, as respects such loss, damage and/or expense to the amount of such pay- 
ment and the assured shall execute all papers required and shall co-operate with the 
Exchange to secure the Exchange such rights.” 

After appellants had been paid the amount of their recovery against the Insurance 
Exchange, they proceeded with the suit against the railroad company. Although the 
Exchange knew this action was pending, it was not aware of any negotiations for 
settlement between the insured and the railroad company. Prior to trial and without 
notice to or the acquiescence of the Exchange, the action was settled for $750. The 
insured received that sum, and a verdict was rendered by agreement in favor of the 
railroad company. Upon learning of the outcome of this litigation, the appellee 
brought this action against appellants to recover the amount paid on the policy, and, 
acting under the court’s instructions, the jury found against them. eo, 

[1] Had the insured made settlement with the railroad company before claiming 
trom their insurer, they could not have compelled the latter to respond (Niagara Fire 
Ins. Co. v. Fidelity, etc., Co., 123 Pa. 516, 16 Atl. 790, 10 Am. St. Rep. 543; High- 
lands v. Cumberland Valley Farmers’ Mutual Fire Ins. Co., 203 Pa. 134, 52 Atl. 
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130), and it is difficult to state a satisfying reason why, having without the acqui- 
escence of the Exchange released the tort-feasor, which caused the loss after receiv- 
ing the insurer’s money, they should be in better case than they would have been 
had the release been before receiving the money, as they have put it beyond the power 
of the insurer to obtain anything from the causer of the loss. 

Appellants contend there is no right of subrogation because the property covered 
by the policy and that represented in the suit against the railroad company was not the 
same. We are not impressed with this argument, first, for the reason that, when ap- 
pellants received the Exchange’s money, they recognized its right to be subrogated to 
the amount paid, by a paper signed by their attorney, stating the terms on which they 
would prosecute the suit against the railroad company, which terms were not satis- 
factory to the Exchange, and, secondly, because when they settled with the railroad 
company, no separation of the items of damage was made and therefore the part of 
gross sum representing loss on the truck could not be ascertained. Appellants could 
not be permitted to jeopardize appellee’s position by mixing up the claims and make 
a lump settlement and then set up this as a reason against appellee’s recovery from 
them. 

“Where a loss partially covered by insurance is occasioned by a wrongdoer, the 
insurer, after paying the insurance, is in a proper case entitled to be subrogated quo 
ad hoc to the right of the insured against the wrongdoer.” Joyce, The Law of In- 
surance, vol. 5, p. 5915. 

Another position assumed by appellants is that the subrogation agreement was 
waived by the Exchange. We have searched the record in vain for any evidence of 
this. It could not be successfully claimed that it did so merely because of the refusal 
to sign the paper tendered to it when it paid the verdict secured by appellants, as that 
writing substituted new conditions not in the policy, fixing he amount of counsel fees 
and costs which should be paid to appellants’ counsel for the prosecution of the suit 
against the railroad company. Instead of the insurer having waived its right to sub- 
rogation, the real situation is that appellants, without notice and in breach of the 
terms of the policy, settled with the tort feasor. Under conditions such as those con- 
tained in the policy before us, an insured cannot settle with the one causing him loss, 
except with the acquiescence of the insurance company without putting in peril his 
status with the latter. 

{2] A further contention of appellant is that the exchange had not complied with 
the terms of the subrogation provision of the policy in the respect that it had not 
paid the costs of their suit against it at the time settlement was made with the rail- 
road company. Sufficient answer to this position is to state that when the money was 
paid over by the Exchange in settlement of the loss, no demand was made by appel- 
lants for the payment of the costs as a condition precedent to proceeding with the 
suit against the railroad company. They could not remain silent as to this demand, 
proffer to go ahead with the recovery against the railroad company, surreptitiously 
settle with it, and then use the non-payment of costs as a means of defeating any 
recovery from them by the insurer. The costs were paid to appellants’ counsel 
shortly after the settlement with the railroad company, and if they had not been, under 
the circumstances here appearing, the only part they could pay in the controversy 
would be as a credit to be claimed by appellants against the full demand of the 
appellee. Under the words of the policy, the insurer was to be subrogated to all 
rights of the insured “to the amount of such payment [of loss, damage and/or ex- 
pense].” Assuming that costs are comprehended in the word “expense” had the 
Exchange failed to pay them, this might have affected the amount as to which its 
subrogation rights existed but not the existence of the right. The fact that the 
costs were not paid until after the settlement with the railroad company should not 
affect the insurer’s right to subrogation. The proposition submitted to the Exchange 
by appellants clearly recognizes this right. Even assuming that the costs should 
have been paid before the insurer’s right of subrogation could be said to be perfected, 
the conduct of the insured showed that the liability for costs was agreed upon only 
as something which the insurer should pay before its judgment was marked satisfied, 
and not something required to be paid before the right to subrogation was complete, 
Our conclusion on this branch of the case is that the appellee was entitled to main- 
tain this action against appellants, that there had been no waiver of its right to sub- 
rogation, that the fact of the suit against the railroad company including a claim for 
other damages than those covered by the policy does not defeat appellee’s right, 
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and that the failure to pay the costs until after the settlement does not stand in the 
way of recovery. 

[3] We then come to the further question in the case: What amount was the 
appellee entitled to recover? The court below held it was entitled to receive the 
entire amount it had paid to appellants without deduction of any kind. This we 
think was correct. Appellants argue that the only sum which appellee is entitled to 
recover from them is such amount as has been received by them from the insurer 
and the wrongdoer in excess of the amount of their loss after allowing them the 
expenses of litigation, citing A<tna Ins. Co. v. Confer, 158 Pa. 598, 28 Atl. 153, and 
cases from other jurisdictions, and they set up that their loss was greater than the 
sum received by them from both sources. While it is true the amount claimed from 
the railroad company was greater than the total they received from both, they did 
not test out what their full loss was by pressing the suit against the railroad com- 
pany to verdict, and therefore cannot avail themselves of the principle they seek to 
invoke. The clause in the policy expressly provides that the insurer is to be sub- 
rogated to the amount of its payment under the policy; this provision fixes the 
sum to which it is entitled even though the insured had suffered a loss over and 
above that which was covered by the insurance. All that was decided in A®tna Ins. 
Co. v. Confer, supra, was that an affidavit of defense to an action by an insurance 
company to recover money it had paid on a loss under its policy was sufficient which 
averred that the insured had requested the plaintiff to join in the litigation against 
the railroad company which had caused the loss, but that the plaintiff had refused 
to have anything to do with the matter, and had assured the defendant that he was 
welcome to all that he could recover from the railroad company, with the further 
averment that the loss suffered was greater than the sum of the amounts paid by the 
insurance company and the railroad company after deducting expenses for collection. 
It would never do in administering such an equitable doctrine as subrogation to per- 
mit the insured to defeat recovery of any sum from him by his insurer merely by 
making claim as to his total loss without having his loss ascertained. 

[4] Appellants were not entitled to have deducted from the amount to be recovered 
from them the counsel fees and expenses they had paid in the litigation against the 
Exchange. They made offers of proof to show what these fees and expenses 
amounted to, but the offers were rejected by the trial judge. What a party has to 
expend in the securing of a judgment is never regarded as something to be added to 
that which is recovered. Even technical costs were not recoverable at common law; 
they are solely the creature of statute. There being no statute, nor part of the con- 
tract which covers such expenses, the insured is not entitled to them. If the principle 
were once established that in order to assert its right under a subrogation clause an 
msurance company would have to pay the counsel fees involved in a recovery against 
it, insurance companies would be deterred from contesting fraudulent claims and the 
whole insurance situation might again become involved in chicanery, which it has 
been the established policy of the law to avoid. 

[5] Appellants also sought to introduce evidence to show what expenses they 
had been put to in connection with their litigation against the railroad company for 
the purpose of establishing their expenses in that suit as an offset to part of apellee’s 
claim. We think the court below properly excluded this testimony. Appellants having 
settled that case without the knowledge or acquiescence of appellee and to its possible 
disadvantage cannot set up anything resulting from it in mitigation of their liability. 

Our determination that plaintiff is entitled to recover the entire amount paid by 
it to defendants is in harmony with that recently arrived at by the Superior Court 
in Manley v. Montgomery Bus Co., 82 Pa. Super. Ct. 530, where the action of the 
lower court in dismissing a petition for subrogation was reversed. In that proceeding, 
before the case against the tort-feasor came to trial, the insured entered into an agree- 
ment with it for a discontinuance or abandonment of so much of the claim as related 
to the automobile which had been covered by the insurance policy. This was done 
without the knowledge of the insurer. At the trial, a verdict was recovered for per- 
sonal injuries received and the insurance company sought to be subrogated in that 
recovery to the amount it had paid on the policy. The Superior Court said: 

“A contract of insurance is a contract of indemnity, and from its nature, the 
insurer, after paying to the insured the amount of a loss on a policy, is entitled to be 
subrogated in a like amount to the insured’s right of action against the wrongdoer. 
* * * He [the insured] had notice of the relation of the insurer to the case through 
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nis subrogation assignment. It was not his right therefore to barter away or to give 
away the demand of the insurance company through him on the Bus Company. 
Two actions could not be brought on the claim set up by Manley against the defend- 
ant. When he released the Bus Company from liability for damage to the automobile 
and proceeded to final judgment for the balance of the claim, he put it out of the 
power of the insurance company to assert its right in an action. He is not in a situa- 
tion therefore to complain when the insurer insists on having the subrogation assign- 
ment made effective by payment to the company of the amount which he agreed that 
company should be entitled to out of any action which he might successfully prose- 
cute against the party primarily liable for the loss. * * * He ought not to be heard 
to assert his own wrong against the insurer in aid of his relief in the present pro- 
ceeding.” 
The assignments of error are overruled, and the judgment is affirmed. 
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SURETY 
UNITED STATES FIDELITY & GUARANTY CO. vy. UNITED STATES, 
To Use or SMOOT. (No. 4043.) 
(Court of Appeals of District of Columbia. Submitted March 7, 1924. Decided 
May 5, 1924.) 
298 Federal Reporter, 365. 

1. UNITED STATES—SUIT ‘ON GOVERNMENT CONTRACTOR’S BOND 
MUST BE COMMENCED WITHIN ONE YEAR AFTER FINAL “SET- 
TLEMENT.” 

Suit by materialmen in the name of the United States on government contractor's 
bond must be commenced within one year after performance and final settlement, 
and final “settlement” signifies an administrative determination by proper authority 
of amount due, regardless of consent or agreement of other party to the contract 
or account. 

(For other cases, see United States, Dec. Dig. § 67 [3].) 

2. UNITED STATES—RESERVATION IN AGREEMENT WITH CON- 
TRACTOR OF RIGHT TO CHANGE PLANS PERMITS ONLY 
CHANGES NOT AMOUNTING TO DEPARTURE. 

In suit by materialmen on government contractor’s bond, held, that reservation 
by government in its agreement with contractor of right to change contract, plans, 
and specifications permits only of changes which are not so extensive and material 
as to amount to a departure from the contract, rather than permissive modification 
of its details. 

(For other cases, see United States, Dec. Dig. § 73.) 

3. UNITED STATES—NEW, VOL. 12A KEY-NO. SERIES—SURETY OF 
GOVERNMENT CONTRACTOR NOT LIABLE TO MATERIALMEN 
FURNISHING SUPPLIES FOR ADDITIONAL WORK. 

Though agreement with government contractor reserved to government the 
right to change the plans and specifications of building of a road and bridge, 
surety is not liable to materialmen furnishing supplies for additional roads, increas- 
ing total cost allowed by government from agreed price of $48,115 to $78,258. 

(For other cases, see United States, Dec. Dig. § 74%.) 

Appeal from the Supreme Court of the District of Columbia. 

Action by the United States, to the use of Lewis E. Smoot, against the United 
States Fidelity & Guaranty Company. Judgment for use plaintiff, and defendant 
appeals. Reversed and remanded. 

Edwin C. Brandenburg and Louis M. Denit, both of Washington, D. C., for 
appellant. 

William G. Johnson, of Washington, D. C., for appellee. 

Before Smyth, Chief Justice, Van Orsdel, Associate Justice and Martin, Presid- 
ing Judge of the United States Court of Custom§$ Appeals. 

Martin, Acting Associate Justice. The United States, to the use of Lewis 
E. Smoot, sued the Faribault Building Corporation and the United States Fidelity 
& Guaranty Company as its surety upon an account for sand and gravel furnished 
for the prosecution of work upon a certain public contract for the building of a 
road and bridge. The Building Corporation was not served with process; the case 
therefore proceeded against the Guaranty Company alone. 

At the trial the defendant company admitted its suretyship upon the contract, but 
claimed in defense, first, that the suit was barred by the statute of limitations; 
second, that in fact the sand and gravel in question had been furnished wholly or 
in part for a certain landing beach contract, which was a different contract from that 
upon which the defendant was liable; and, third, that, if any of the sand and gravel 
had been furnished in connection with the road contract, it was for certain extensions 
thereof, for which the defendant was not liable. There was a verdict and judgment 
against the Guaranty Company for the full amount claimed. | ; 

It appears that on October 3, 1918, the Faribault Building Corporation entered 
into a contract with the United States to furnish all the labor and material neces- 
sarv for the construction of a concrete road, together with a bridge over Elizabeth 
creek, at the Naval Air Station, Anacostia, D. C., in accordance with certain plans and 
specifications, the cost to be $48,115, together with certain stipulated prices for 
excess concrete pavement in place, if required. The government expressly reserved 
the right to make such changes in the contract, plans, and specifications as it might 
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deem necessary or advisable, and the contract prescribed a method for determining 
the increased cost of such changes, if any were made. The Guaranty Company 
became surety upon a bond conditioned that the contractor should well and truly 
perform the contract— 

“as it now exists or may be modified according to its terms, and shall promptly 
make payment to all persons supplying it with labor and materials in the prosecution 
of the work provided for in the aforesaid contract.” 

Work was begun upon the contract early in October, 1918, and continued with- 
out change in the plans or specifications until November 21 following, when the 
government directed the contractor to alter the plans as follows, to wit: To 
increase the width of the road from the storehouse to the rear of the hangar from 
18’ to 22’; to build an additional stretch of road from the rear of the hangar 
to the garage and proposed storehouse, and to the proposed paint and dope shop and 
power house; also to construct an additional road from the concrete platform 
at the rear of the proposed hangar to the new aeronautical engine laboratory, as 
shown in red on the blueprint; also to make the proper fill involved in the reloca- 
tion of a certain part of the road from that originally shown, and a concrete rein- 
forcement of the outfall sewer where the road would cross the same, also to bring 
a certain part of the road to the proper grade with the necessary fill, and finish 
part of the roadway with gravel surface, instead of concrete pavement as for the 
balance of that road. The cost of this additional work was estimated at $16,000. 
Afterwards, in the month of January, 1919, while the work as thus altered was 
in progress, the government directed that the contractor should increase the width 
of the macadam shoulders on the concrete road from 3 feet to 5 feet, and also 
to place an additional fill for a new grade established for part of the road; the cost 
of the first alteration being estimated at $1,500, and the latter at $6,000. 

The contractor finished the work as thus altered before March 1, 1919. Several 
months after the entire work was completed, to wit, on May 23, 1919, a written 
contract, entitled a “Supplemental Agreement,” providing for the alterations, was 
signed by the contractor and by the government, and a new bond with other sureties 
was delivered by the contractor to the government, conditioned as required by the 
statute for the faithful performance of the supplemental agreement. This contract 
contained a stipulation, signed by the Guaranty Company, that it should remain 
liable upon its bond for the original work, but should not become liable for that 
provided for by the latter agreement. The plaintiff, Smoot, was not notified of any 
of these proceedings. 

The alterations in the contract as aforesaid included changes in the width, 
grade, fills, locations, and other features of the original road, and also provided for 
the building of certain new or additional stretches of roadway, in order to conrect 
the first road to certain government buildings not mentioned in the original con- 
tract. These extensions required increased deliveries of sand and gravel, all of which 
were furnished by the plaintiff. The plaintiff did not keep a separate account of the 
materials delivered for the construction of the original roadway, as distinguished 
from the alterations and additions thereto; but it appears in the testimony that 
about three-fifths of the sand and gravel now in question were used upon the original 
roadway, and about two-fifths upon the alterations and additions thereto. The 
testimony does not disclose what proportion of the latter quantity was due to the 
extensions alone. The total cost of the work was increased altogether from the 
agreed price of $48,115 to $78,258; the latter sum representing the cost finally 
allowed by the government. 

[1] As already stated, the first claim of the Guaranty Company was that the 
plaintiff's suit was barred by the statute of limitations. We think that this claim 
was untenable. It is true that such a suit must be commenced within one year 
after the performance and final settlement of the contract; also that the word 
“settlement,” in this usage, signifies an administrative determination by the proper 
authority of the amount due, regardless of the consent or agreement of the other 
party to the contract or account. Illinois Surety Co. v. United States, 240 U. S. 
214, 36 Sup. Ct. 321, 60 L. Ed. 609. But the record discloses that the administra- 
tive determination in this case took place on December 6, 1919, when the Bureau 
of Yards and Docks approved of the delivery of a final voucher for payment in 
full under the contract, “without the assessment of damages for delay.” Up to that 
time such damages were actually due to the government from the contractor, and 
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this was the first authoritative remission of the same; accordingly it established 
the date when the indebtedness of the government to the contractor was actually 
liquidated. The present suit was commenced within one year after that time. 

Another claim made by the Guaranty Company was that the sand and gravel 
now sued for were furnished wholly or in part for a different contract, one upon 
which the defendant was not liable as surety, and that plaintiff had wholly failed 
to show what part thereof, if any, had in fact been furnished for the road contract 
upon which defendant was liable. We think, however, that the record does not 
disclose such a failure of proof upon this point as to require a reversal of the 
judgment. 

[2] The next claim of the Guaranty Company was that, if the sand and gravel 
in question were in fact wholly or partly furnished in connection with the road 
contract, the deliveries were for certain extensions and additions to the road, 
outside of the contract and of its permissive alterations, and that the defendant 
company was not liable therefor. The verdict and judgment, however, were for 
the full amount claimed by the plaintiff. 

We are of the opinion that the surety company was not liable for the sand 
and gravel furnished for the new and additional stretches of road built as above 
stated, notwithstanding the reservation by the government of a right to change the 
contract, plans, and specifications, as a term of the original agreement; for such a 
provision permits only of changes which are not “so extensive and material as to 
amount to a departure from the original contract rather than a permissible modi- 
fication of its details.” Equitable Surety Co. v. McMillan, 234 U. S. 448, 457, 
34 Sup. Ct. 803, 806 (58 L. Ed. 1394) ; United States v. Freel (C. C.), 92 Fed. 299; 
Id., 99 Fed. 237, 39 C. C. A. 491; Id., 186 U. S. 309, 22 Sup. Ct. 875, 46 L. Ed. 1177. 

[3] It is probably true that some of the changes above described were “per- 
missive modifications” of details only, such as those relating to the width and 
grade of the road; but the extensions or new stretches of road aforesaid were not 
constructed for the purpose of altering or improving the details of the road as 
originally described, so as to carry out more perfectly the expressed intent of the 
contract, but were in fact new roads, connecting the road first contracted for with 
other points not contemplated by the original contract. These additional roads, there- 
fore, were not changes in the “details” of the agreement, but were new under- 
takings, outside of the original engagement of the contracting parties. It follows 
accordingly that the defendant company was not liable for materials furnished for 
them. 

It should be noted that the defendant is not claiming to be released from all 
obligation upon the bond, but only that it shall not be held liable for the subsequent 
additions to the work. As above stated, a term to that effect was incorporated in 
the so-called “supplemental agreement” of May 23, 1919, and this was offered in 
evidence by the Guaranty Company at the trial; but the court excluded it. This 
ruling was not erroneous, for the extent of the company’s liability was fixed by 
the first contract, and could not be affected by the subsequent “supplemental agree- 
ment.” Since, however, it was not liable for materials furnished for the additional 
roads, and since the evidence failed to disclose what part of the account related to 
the original construction, including the permissive changes thereof, and what part 
to the extensions, the judgment must be reversed. 

There are other assignments presented by the appellant, but we find no merit 
in them, 

The judgment below is reversed, with costs, and the case is remanded for 
further proceedings consistent herewith. 

This case was decided prior to the death of the late Chief Justice. 


UNITED STATES, ror Use or a v. NATIONAL SURETY CO. Et At. 
(No. 1528.) 
(District Court, D. Rhode Island. May 2, 1924.) 
298 Federal Reporter, 536. 

1. SUBROGATION—SURETY FOR RELEASE OF ATTACHMENT BY SUB- 
CONTRACTOR AGAINST CONTRACTOR FOR PUBLIC WORK NOT 
SUBROGATED TO RIGHTS OF PLAINTIFF AGAINST CONTRAC- 
TOR’S SURETY. 
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Where furnishers of labor and material to a contractor for public work brought 
suit against the contractor and attached property, which was released on the giving 
of a sheriff's bond, the surety on such bond, who paid the judgments against his 
principal, cannot be subrogated to the rights which the plaintiffs in the suits would 
have had against the surety on the contractor’s bond, given under Act Aug. 13, 1894, 
as amended by Act. Feb. 24, 1905 (Comp. St. § 6923). 

(For other cases, see Subrogation, Dec. Dig. §7{1]. 

. SUBROGATION—SURETY CANNOT BE SUBROGATED TO RIGHTS 

AGAINST PRIOR SURETY. 

The surety on a bond to release an atiaalinne on payment of the judgment 
against his principal, will be allowed to stand in the creditor’s place only as to his 
remedies against the person or property of the principal, and cannot be subrogated 
to the rights of the creditor against any prior surety. 

(For other cases, see Subrogation, Dec. Dig. §7[1].) 

At Law. Action by the United States, for the Use of Thomas F. Randall, 
against the National Surety Company and others. On claims of the New Haven 
Trap Rock Company, Inc., and Robert S. Hayes, interveners. Judgment for defend- 
ant Surety Company. 

John A. Murphy, Jr., of Newport, R. I., for Interveners. 

Alexander, Churchill, of Providence, R. I. for Surety Co. 

Brown, District Judge. This is an action at law, brought under the authority 
of “An act for the protection of persons furnishing materials and labor for the 
construction of public works.” Chapter 280, 28 Stat., p. 278; Chapter 778, 33 Stat., 
p. 811 (Comp. St., § 6923). 

The New Haven Trap Rock Company and Robert S. Hayes are interveners, 
who furnished labor and materials used in the construction of buildings for the 
Navy Department on Gould Island, Narragansett Bay, near Newport, R. I. Faillace 
Bros., the contractors, gave bond in the usual form, with the National Surety Com- 
pany as surety. Among other conditions of the bond is the following: 

“Obligors shall promptly make payment to all persons supplying them labor and 
materials in the prosecution of the work provided for in the aforesaid contract.” 

[1] Before their contract with the United States was completed by Faillace 
Bros., the contractor, the New Haven Trap Rock Company and Robert S. Hayes, 
respectively, commenced suits against Faillace Bros. in the courts of the State of 
Rhode Island by attaching certain of their personal estate. The attachment in 
each case was released on sheriff’s bond, so called, on which the Southern Surety 
Company, of Des Moines, Iowa, is surety. In each case judgment was rendered 
against Faillace Bros. The liability of the Southern Surety Company to pay to 
the creditors the amount of their respective judgments having accrued, the Southern 
Surety Company, through a nominal party, Alice G. Connolly, a clerk in the office 
of plaintiff’s attorneys, paid to the creditors the full amounts of their judgments, 
and took assignments of their claims and judgments to said Alice G. Connolly. Though 
the claims of Hayes and the Trap Rock Company are entitled for the use of 
Alice G. Connolly, they were in fact for the use of the Southern Surety Company, 
which furnished the money to pay the claims of the materialmen. 

The question in the case is whether the National Surety Company, as original 
surety for the performance by Faillace Bros, of their contract with the United 
States, is under any obligation to pay to an assignee of the materialmen’s judg- 
ments the amounts advanced by the Southern Surety Company for the purpose of 
satisfying the claims of the materialmen, whose attachments were dissolved upon 
the filing of a bond by Faillace Bros., the contractors, with the Southern Surety 
Company as surety, conditioned to pay any judgment that might be rendered in the 
suits in-which the attachments were made. The attachment liens upon personal prop- 
erty of the contractors were dissolved by the substitution in lieu thereof of bonds 
conditioned to pay judgments. The Southern Surety Company intervened at the 
request of and on behalf of the contractors to release their personal property from 
attachment, and so far as this record discloses the attached personal property was 
released to its owners, the Fallaice Bros. 

For the claimants it is contended that the contractor’s bond given to the United 
States under the statute inures to their benefit and that the assignments to them 
from the parties furnishing the labor and material gives their claim a standing 
under the statute. 
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For the National Surety Company it is contended that so far as it is concerned 
the claims of the Trap Rock Company and of Hayes are paid, and that an assign- 
ment of the judgments by the creditors upon the payment of their claims is insuffi- 
cient to keep the debt alive as against the original surety on the contractor’s bond. 
It is the contention that the Southern Surety Company, in advancing money to dis- 
charge its obligation upon the release bond, is in the position ,of one who had 
advanced money on behalf of the debtor to enable him to carry on his undertaking. 
They rely upon Prairie State National Bank v. United States, 164 U. S. 227, 17 
Sup. Ct. 142, 41 L. Ed. 412, and Henningsen et al. v. United States Fidelity & 
Guaranty Co., 143 Fed. 811, 74 C. C. A. 484. : 

It is evident that the assignments of the creditors’ original claims to Alice G. 
Connolly, after judgments in the state court and after the liability on the bond to 
release the attachments had accrued, could not give to the assignee the original 
rights of action which the materialmen had made effective through the attachment of 
the personal property of the contractors. The attachment liens were sufficient to 
secure full payment of claims, and the release bonds were an efficient substitute for 
the attachment liens. 

The intervention of the Southern Surety Company in the state court was en- 
tirely upon behalf of the contractor, and resulted in giving to the creditors as full 
satisfaction as if they~ had enforced their judgment by an execution sale of the 
attached property. Had they done so, no question of the liability of the National 
Surety Company to the creditors on the original contractor’s bond could have arisen. 
As the attachment lien is satisfied, as the creditor’s right of attachment of the con- 
tractor’s property is exhausted, since the attachments were sufficient to cover the 
debts, the creditors could assign only a naked right to a judgment against the 
contractor. 

(2] A surety who first becomes such in an obligation incidental to the prosecu- 
tion of a legal remedy against the principals will, upon paying the debt, be allowed 
to stand in the creditor’s place only as to his remedies against the person or property 
of the principal; as to any prior surety, or any prior interest in property which 
may be pledged to the creditor for the debt, he must occupy the position of the 
debtor. He cannot claim to be subrogated to the rights of the creditor against 
any prior sureties; on the contrary, the prior surety, if compelled to pay the debt, 
will be subrogated against the subsequent surety. Those who last become sureties 
do so not only for the benefit of the creditor, but in exoneration of the former 
sureties, and will be liable to indemnify such former sureties. See Sheldon on Sub- 
rogation, §131, p. 151; Stearns on Suretyship, § 254, pp. 454, 455, and Section 257, 
p. 465; Spencer on Suretyship, § 250, p. 350, and Section 283, p. 389. 

The requests of Robert S. Hayes for findings of fact Nos. 1 to 7, inclusive, 
are granted. Request No. 8 is denied. 

The requests of the New Haven Trap Rock Company for findings of fact Nos. 
1 to 7, inclusive, are granted. Requests Nos. 8 and 9 are denied. 

The requests of the National Surety Company for findings of fact and rulings 
of law as to the claim of Robert S. Hayes, Nos. 2 to 13, are granted. Request 
No. 1 is denied. The requests of the National Surety Company for findings of 
fact and rulings of law as to the claims of the New Haven Trap Rock Company, 
Nos. 2 to 13, inclusive, are granted. Request No. 1 is denied. 

On the claims of Robert Hayes and of the New Haven Trap Rock Company, 
judgments will be entered for the defendant National Surety Company. 


PHILLIPS er at. v. PEDARRE. (No. 25887.) 
In rE GLOBE INDEMNITY CO. 
(Supreme Court of Louisiana. March 8, 1924. Rehearing Denied by 
Whole Court June 7, 1924.) 
100 Southern, 699. 

2. PRINCIPAL AND SURETY—SURETY FOR SAME DEBTOR AND SAME 
DEBT MUST CONTRIBUTE TO SURETY UNDER SEPARATE BOND 
PAYING SAME. 

Where separate bonds covered the same debtor and the same debt, surety pay- 
ing debt has remedy against other surety in proportion to share of each, though 
at time of execution of bonds neither surety knew of the other, in view of Rev. 
Civ. Code, Art. 3058, and surety on bond given first is not liable to other surety for 
full amount. 
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(For other cases, see Principal and Surety, Dec. Dig. § 192.) 

3. PRINCIPAL AND SURETY—SURETYSHIP; CONVENTIONAL SUBRO- 
GATION OF ONE SURETY IMMATERIAL AS TO RIGHT TO RE- 
COVER FROM ANOTHER SURETY. 

Where two separate bonds were executed covering same indebtedness and secur- 
ing same person, surety under one bond who paid creditor the indebtedness pending 
suit against the other surety gained no right to recovery of full judgment against 
the other surety by reason of a conventional subrogation, in view of Rev. Civ. 
Code, Art. 3058. 

(For other cases, see Principal and Surety, Dec. Dig. § 194[1].) 

4. PRINCIPAL AND SURETY—SURETY HELD NOT ENTITLED TO RE- 
COVER AGAINST ONE OF TWO SURETIES ON ANOTHER BOND 
THE SHARES OF BOTH. 

Surety in one bond covering same persons and debt as another bond, which was 
solidary, signed by two sureties, could not proceed against one of such sureties for 
share of both and require him to collect one-half from his co-surety under Rev. 
Civ. Code, Art. 3058. 

(For other cases, see Principal and Surety, Dec. Dig. § 196.) 

Suit by Mumford Phillips and the Globe Indemnity Company against Henry R. 
Pedarre. From a judgment of the Court of Appeal modifying a judgment in its 
favor, the Indemnity Company brings certiorari or writ of review. Affirmed. 

Monroe & Lemann and Walter J. Suthon, Jr., all of New Orleans, for relator. 

John C. Davey and Edward Dinkelspiel, both of New Orleans, for defendant. 

By the Whole Court. 

Overton, J. In September, 1915, Gibson, Hamilton & Co., a partnership, entered 
into a contract with the United States for the construction of levees in Adams County, 
Miss. In order to obtain the contract, it was necessary that the firm furnish a bond 
to secure the government, and also to protect those furnishing labor and material 
for the construction of the levees. U. S. Comp. Stat., § 6923; 8 Fed. Stat. Anno., § 6, 
pp. 374, 375. Accordingly, Gibson, Hamilton & Co. furnished a bond for $12,600, 
signed, in solido, by Henry R. Pedarre, the defendant herein, and by Baker Stewart, 
who is not a party to this suit, as sureties. In October, 1915, Gibson, Hamilton & 
Co. leased from Lambert Bros., of St. Charles Parish, La., a number of mules 
and scrapers to be used in the construction of the levees which the firm had con- 
tracted with the government to build. Although the bond signed by Pedarre and 
Baker as sureties was sufficient, in law, to secure Lambert Bros. for leasing the 
mules and scrapers to Gibson, Hamilton & Co., yet Lambert Bros., in letting the 
equipment to that firm, demanded of it a bond to secure the rent that would fall 
due, and accordingly Gibson, Hamilton & Co. furnished Lambert Bros. a bond for 
$4,000 for that purpose, with the Globe Indemnity Company as surety. Gibson, 
Hamilton & Co. failed to pay all of the rent due for the mules and scrapers. 
Lambert Bros., therefore, instituted suit against that firm, and against its surety, 
the Globe Indemnity Company, in the civil district court for the Parish of Orleans 
in February, 1916, for the rent claimed by them as due. That suit terminated .in 
1917, in the Court of Appeal for the Parish of Orleans, where judgment was ren- 
dered in favor of Lambert Bros. and against Gibson, Hamilton & Co. as principal, 
and the Globe Indemnity Company as surety, for $1, ‘267. 25, with interest and costs. 

Prior to the rendition of judgment in the Court of Appeal, Gibson, Hamilton & 
Co. completed their levee contract, and obtained a settlement from the government. 
Some nine months after that settlement S. Geisenberger and J. J. Friedler instituted 
suit, in the United States District Court for the Southern District of Mississippi, on 
the first bond given by Gibson, Hamilton & Co.; the title of the suit being United 
States ex rel. S. Geisenberger and J. J. Friedler v. O. A. Gibson et al. 

In the beginning of 1918 Lambert Bros., in a further effort to collect the 
rentals due them, intervened in the Mississippi suit, naming as defendants the members 
of the firm of Gibson, Hamilton & Co. and also Baker Stewart and Henry R. Pedarre, 
the latter two being the sureties on the first bond given by Gibson, Hamilton & Co. 
During the pendency of their intervention in the United States District Court for 
Mississippi, Lambert Bros. caused a writ of fieri facias to issue from the judg- 
ment procured by them in the Court of Appeal for the Parish of Orleans, under 
which writ the sheriff of the Parish of West Feliciana seized certain real estate 
belonging to F. O. Hamilton, a member of the firm of Gibson, Hamilton & Co.; 
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and, while the intervention was still pending in Mississippi and the seizure was 
still pending in Louisiana, the Globe Indemnity Company, which had been condemned 
as surety with its principal in the Court of Appeal for the Parish of Orleans, paid 
the judgment in favor of\Lambert Bros. and received from that firm the following 
subrogation: 


“Lambert Bros. v. Gibson, Hamilton & Co. and Globe Indemnity Co. of New 
York, In Solido. 

“Receipt is hereby acknowledged by Lambert Bros., plaintiffs in the above num- 
bered and entitled cause, from the Globe Indemnity Company of New York, of the 
sum of fourteen hundred and sixty-one and 41/100 dollars, being amount due Lam- 
bert Bros. under the judgment of the civil district court in the above entitled and 
numbered matter, as amended by the Court of Appeal, with interest and costs. 
This payment is made by the Globe Indemnity Company as surety for Gibson, Ham- 
ilton & Co. Lambert Bros. hereby expressly recognizes and confirms the right of 
subrogation of the Globe Indemnity Company in and to all rights, claims, liens and 
privileges against Gibson, Hamilton & Co., the principal debtors of said Lambert 
Bros., including particularly the rights, claims, liens and privileges of said Lam- 
bert Bros. against Messrs. Baker Stewart and Henry Pedarre, sureties upon the 
bond executed in favor of the United States by Gibson, Hamilton & Co. to secure 
the performance under which the claim of Lambert Bros. arose; and the Globe 
Indemnity Company is hereby expressly subrogated, without prejudice to any of 
its rights, to all the rights and claims of Lambert Bros. against the said Stewart 
and the said Pedarre in the United States District Court for the Southern District 
of Mississippi, at Jackson, under the number 6737.” 

Shortly over a month after this payment was made and the foregoing subroga- 
tion executed, the Globe Indemnity Company collected from Hamilton $700 on 
the judgment paid by it, in consideration of which payment it released Hamilton’s 
property from the seizure which had been made by Lambert Bros. After the 
foregoing subrogation was executed, the intervention of Lambert Bros., in the 
United States District Court in Mississippi, was prosecuted to judgment, though 
without substituting the Globe Indemnity Company for Lambert Bros., as_inter- 
veners, and without disclosing that the Globe Indemnity Company had been subro- 
gated to the rights of Lambert Bros.. In short, the intervention was prosecuted 
as if the Globe Indemnity Company had not paid the claim of Lambert Bros., 
and had not been subrogated to the rights of that firm. Pedarre, apparently, had 
no defense to make to the intervention of Lambert Bros., and, therefore, permitted 
judgment to go against him by default. In the same proceedings there was another 
intervention pending, filed by Mumford Phillips, against which no defense was 
urged, and upon which judgment was rendered by default. Judgment was rendered 
upon both interventions jointly for the sum of $2,872.29, the judgment providing 
that $1,456.70 of this amount was for the benefit of Mumford Phillips, one of the 
plaintiffs herein, and the balance, $1,415.59, for the benefit of Lambert Bros. The 
judgment thus rendered has long since become final. 

Pedarre failed to pay this judgment, and accordingly the present suit, based 
upon it, was instituted against him, in the civil district court for the Parish of 
Orleans, by Mumford Phillips and the Globe Indemnity Company, jointly; the latter 
suing as assignee and subrogee of Lambert Bros. Phillips’ claim was paid by 
Pedarre after the filing of this suit, and hence Phillips no longer has any interest 
in the result of this litigation, and the suit is now one between the Globe Indemnity 
Company, the surety demanded by Lambert Bros., as plaintiff, and Pedarre, one 
of the sureties furnished by Gibson, Hamilton & Co., as defendant. 

In the civil district court for the Parish of Orleans judgment was rendered, 
in the present case, in favor of the Globe Indemnity Company against Pedarre for 
the sum of $1,415.29, subject to a credit of $700, of date March 6, 1918; this credit 
being the amount heretofore stated as the sum collected by the Globe Indemnity 
Company from Hamilton. Judgment was also rendered in favor of the Globe In- 
demnity Company against Pedarre for $47.93, the costs incurred in the proceedings 
in the United States District Court for the Southern District of Mississippi; and 
for 5 per cent. per annum interest on the amounts for which judgment was rendered, 
the interest to run from May 16, 1918, until paid. 

On appeal taken by Pedarre to the Court of Appeal for the Parish of Orleans 
from the foregoing judgment, the Globe Indemnity Company contended that, as 
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assignee and subrogee of Lambert Bros., it was entitled, by virtue of the full faith 
and credit clause of the federal Constitution, to judgment against Pedarre on the 
judgment, forming the basis of this suit, rendered against Pedarre in favor of 
Lambert Bros., in the Mississippi federal court. The Court of Appeal, however, 
thought otherwise, and therefore overruled this contention. Having overruled it, 
the appellate court proceeded to ascertain whether the Globe Indemnity Company 
was entitled to judgment at all, and, having found that it was, proceeded to ascer- 
tain the amount to which the Globe Indemnity Company was entitled, and reached 
the conclusion that it was entitled to only a proportionate part of the full amount 
claimed by it, for which full amount the civil district court had rendered judgment, 
and accordingly: reduced the amount of the judgment of the civil district court, 
against Pedarre, to 6300/16600 of the amount rendered by that court. 

In due course the Globe Indemnity Company made application to this court for 
a writ of review from the judgment rendered by the Court of Appeal. The writ 
was granted. The applicant submits to us for determination the following questions, 
to wit: 

“1, Is the Globe Indemnity Company entitled to recover herein, upon the Missis- 
sippi federal court judgment, nominally in favor of Lambert Bros., by virtue of 
the full faith and credit clause of the Constitution of the United States, to the same 
extent as if said judgment had been actually rendered in its favor? 

“2. If the Globe Indemnity Company is not entitled to recover the full amount 
of its claim upon the ground above stated, is it not in any event entitled to recover 
to that extent by virtue of its legal rights under the subrogation to it from Lam- 
bert Bros. of the claim of the latter against Pedarre? 

“3. If the Court of Appeal is correct in holding that the Globe Indemnity Com- 
pany is entitled to only proportional, and not to full, recovery against Pedarre, is 
not the Globe Indemnity Company in that event entitled to recovery against Pedarre 
for twice as much as was allowed by the Court of Appeal?” 

[1] Taking up for consideration the first question submitted, we may say that 
we are not of the opinion that the Globe Indemnity Company is entitled to recover 
from Pedarre on the judgment rendered against him in favor of Lambert Bros. by 
virtue of the full faith and credit clause of the Constitution of the United States. 
True, the federal court had jurisdiction of the case in which the judgment was 
rendered, and therefore the validity of the judgment rendered by it is beyond ques- 
tion. However, the Globe Indemnity Company was not a party to that suit. While 
it had paid with conventional subrogation the judgment rendered in the state court 
against it and its principal, Gibson, Hamilton & Co., before the rendition of judg- 
ment on the same debt in the United States court, yet it did not seem proper to 
disclose the fact by causing itself to be substituted in place of Lambert Bros., as 
intervener, or by proceeding in such a manner as to notify Pedarre that it claimed 
to have acquired ownership, by subrogation or otherwise, of the whole, or any 
part, of the claim of Lambert Bros. against him and Stewart, as sureties. Hence, 
Pedarre was in no position to have availed himself of any defense he might have 
had against the Globe Indemnity Company, but which he did not have against 
Lambert Bros. Under the circumstances, not to permit Pedarre to urge such defenses, 
when he is confronted with the judgment of the United States District Court, 
with the Globe Indemnity Company as the asserted owner thereof, would be to 
condemn him without a hearing.. We do not mean to say that the Globe Indemnity 
Company did not have the right to proceed as it did after making payment and 
obtaining the subrogation, for it did have that right. 5 C. J., p. 981, §§ 176, 177; 
Succession of Delassize, 8 Rob. 259; Towne v. Couch, 7 La. Ann. 93. We do mean 
to hold, however, that, having thus proceeded, the effect of the judgment recovered 
was not to cut Pedarre off from any defenses which he might have against the 
Globe Indemnity Company, but which he could not have urged against Lambert 
Bros. We see nothing in this ruling contrary to the rulings in Fauntleroy v. Lum, 
210 U. S. 230, 28 Sup. Ct. 641, 52 L. Ed. 1039; Hampton v. McConnel, 3 Wheat. 
234, 4 L. Ed. 378; U. S. v. California & Oregon Land Co., 192 U. S. 355, 24 
Sup. Ct. 266, 48 L. Ed. 476; and Tilt v. Kelsey, 207 U. S. 43, 28 Sup. Ct. 1, 52 L. Ed. 
95, cited by the Globe Indemnity Company. 

[2] Before considering the second question submitted by the Globe Indemnity 
Company, we shall pass upon a question raised by Pedarre, which is closely related 
to the question, Pedarre urges that the bond signed by the Globe Indemnity Com- 
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pany is a separate and distinct bond from the one signed by him and Baker, and 
hence that payment made by the Globe Indemnity Company, in satisfaction of the 
judgment rendered against that company, as surety, on the bond signed as such by it, 
does not entitle the company to recourse against him and Stewart. 

The indebtedness, to secure the payment of which the Globe Indemnity Com- 
pany signed the bond, as surety, in favor of Lambert Bros., for Gibson, Hamilton 
& Co., was covered by the bond given under the act of Congress, cited supra, by 
Gibson, Hamilton & Co. to protect the United States and to secure those furnish- 
ing labor and material for the construction of the levees. Illinois Surety Co. v. John 
Davis Co., 244 U. S. 376, 37 Sup. Ct. 614, 61 L. Ed. 1206; Title Guaranty & Trust 
Co. v. Crane Co., 219 U. S. 24, 31 Sup. Ct. 140, 55 L. Ed. 72; Brogan v. National 
Surety, Co., 246 U. S. 257, 33 Sup. Ct. 250, 62 L. Ed. 703, L. R. A. 1918D, 776. 
Hence, both bonds secure the same indebtedness, due by the same debtor; that is, 
to the extent of that due Lambert Bros. To that extent, therefore, the Globe 
Indemnity Company, Stewart Baker, and Henry R. Pedarre may be said to be 
co-sureties. True, the obligation of the Globe Indemnity Company was executed at 
a different time and on a separate sheet of paper, from the one executed by Baker 
and Pedarre and perhaps at a time when that company did not know that Stewart 
and Pedarre had signed a bond as sureties, which included the same indebtedness, 
but these facts make no difference. That they make none, we think, appears from 
the following authorities: 

Article 3058 of the Revised Civil Code of this state is a transcript of Article 
2033 of the Code Napoléon. Our article reads that: 

“When several persons have been sureties for the same debtor and for the same 
debt, the surety who has satisfied the debt has his remedy against the other sureties 
in proportion to the share of each; but this remedy takes place only when such 
person has paid in consequence of a law suit instituted against him.” 

Troplong, in his work on Suretyship, in commenting on the recourse of sureties, 
and on Article 2033 of the Code Napoléon, our Article 3058, says: 

“But against what sureties has the one who paid recourse? He has his re- 
course against all those who, like him, have lent their suretyship. It matters not 
that this suretyship has not been given simultaneously; it matters not that they have 
been given by separate and successive acts. Article 2033 is general; it makes no 
distinction; reason besides demands none.” Troplong, Suretyship. No. 426. 

See, also, 7 Dalloz Rép. Lég., p. 587, No. 289. 

And again Marcade (Paul Pont), Vol. 9, p. 160, S. III, in commenting on 
Article 2033 of the Code Napoléon, our Article 3058, says: 

“The recourse under Article 2033 takes place against all the sureties bound 
for the payment of the same debt, whatsoever may be the date of their respective 
engagements. It matters little that the sureties should have bound themselves at 
the same time, or before, or after the one who has paid; that they bound them- 
selves by one and the same act, or successive and distinct acts; recourse takes place 
in all cases, the law making no distinction. Thus Peter binds himself as surety this 
day for Paul after Joseph had already bound himself as his surety for the same 
debt a year before. Peter pays Paul’s debt in one of the instances mentioned in 
2032; he may hold Joseph by virtue of Article 2033, just as if he had bound him- 
self conjointly with Joseph and by the same act.” 

And such appears to be the law in other jurisdictions. In Woods, Byles on 
Bills and Notes (8th Ed.), p. 390, it is said: 

“And though the same debt be secured by different instruments, executed by 
different sureties, and though one portion of the debt be secured by one instru- 
ment, and one by another, and different sureties execute each, still there is mutual 
contribution; nay, even though the surety seeking contribution did not, at the time 
of the contract, know that he had any co-sureties. For the right of a co-surety 
to enforce contribution does not depend upon contract, but upon the equity of 
the case.” 

For the foregoing reasons we conclude that the Globe Indemnity Company has 
its recourse against Pedarre. In so concluding, we may say that we have not 
overlooked the cases of Old v. Chambliss, 3 La. Ann. 205; Crow v. Walsh, 3 La. 
Ann. 541, and Union National Bank v. Legendre, 35 La. Ann. 787, cited by Pedarre. 
We have carefully examined those cases, but think it clear that they are not 
pertinent. 
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We shall now consider the second question submitted by the Globe Indemnity 
Company, which, as will be recalled, is: Is not that company entitled to recover 
the full amount of the judgment paid by it under the subrogation from Lambert 
Bros.? The Globe Indemnity Company relies on the case of Howe v. Frazer, 2 
Rob. 424, to support its contention that it had the right to recover from Pedarre 
the full amount of the judgment paid, with subrogation, by it. In the Howe Case, 
Vaudry signed, as surety for Frazer, a bail bond in a suit instituted by Howe 
against Frazer. Howe recovered judgment against Frazer. The latter appealed, 
and Walker signed his appeal bond, as surety. The judgment appealed from was 
affirmed. Howe then obtained judgment on the bail bond. Walker, who had signed 
the appeal bond as surety for Frazer, paid Howe the amount of the judgment 
rendered against Frazer. Having done so, Walker contended that he was subrogated 
by operation of law to all of Howe’s rights against Vaudry, the surety on the bail 
ond. 

The court upheld Walker, in his contention, under the third paragraph of Article 
2157, now Article 2161, of the Civil Code, which provides that subrogation takes 
place of right “for the benefit of him who, being bound with others, or for others, 
for the payment of the debt, had an interest in discharging it.’ The court took 
the view that it was not clear that Walker and Vaudry had bound themselves with 
each other, for the reason that they had not bound themselves together, but held 
that they were bound for the same debt, and that this formed a third and implied 
category, giving rise to subrogation, in the paragraph from the codal article, quoted 
above. The court expressed the view that subrogation is implied in favor of the 
surety, who last binds himself, against the one who is first bound, for the reason that 
the surety first bound guarantees his principal’s solvency, and the surety last bound 
has the right to act on that guarantee, and accordingly held Vaudry liable to 
Walker for the full amount of the bond signed by the former. 

The Howe Case supports the position taken by the Globe Indemnity Company ; 
and, if the case was correctly decided, entitles that company to recover judgment 
against Pedarre for the full amount of the judgment it paid. We think, however, 
that the case was incorrectly decided. The court recognized that Vaudry and Walker 
were sureties for the same debt, and it is manifest that they were sureties for the 
same debtor. These facts would seem to bring the case directly within the provi- 
sions of Article 3058 of the Civil Code, quoted above, which provides that when 
several persons are sureties for the same debt and for the same debtor the surety 
who has satisfied the debt has his recourse against the other sureties, not for the 
full amount of the debt, but in proportion to the share of each. The court, 
however, stressed the fact that Walker was the last to sign; and the conclusion 
reached seems to have been largely, if not entirely, influenced by that fact. But 
we have seen from the authorities cited above, in disposing of Pedarre’s contention, 
that it is immaterial which of the sureties signed last, or whether they became 
sureties by signing different acts. As observed by Troplong, in commenting on Article 
2033 of the Code Napoléon, whose comments are equally applicable in respect to 
Article 3058 of our Code, and are given above, Article 2033 makes no distinction 
as to which of the sureties signed first or last, or whether they signed by successive 
acts, and, moreover, reason demands none. As observed by the Court of Appeal, 
the Howe Case seems to stand alone. In our view the case was incorrectly decided, 
and should be overruled. 

[3] Before passing from this phase of the case, we should observe that the 
subrogation of the Globe Indemnity Company to the rights of Lambert Bros. is not 
only subrogation by operation of law, but is conventional also, and, moreover, pur- 
ports to expressly subrogate that company to all of the rights of Lambert Bros. 
against Pedarre and Stewart. The fact, however, that the subrogation is conven- 
tional, as well as legal, adds nothing to it. It does not, for that reason, give, 
and cannot give, to the surety, who has paid, the right to pursue his co-sureties for 
a greater amount than their proportionate share. Dalloz Répeoire de Législation, 
Vol. 7, p. 587, No. 291. The fact that the act purports to subrogate the Globe 
Indemnity Company to all of the rights of Lambert Bros. against Pedarre and 
Stewart cannot be given the effect of entitling the company to recover more from 
its co-sureties, or either of them, than it could recover otherwise. The company 


cannot, in that manner, relieve itself of its part of the burden. See, in this con- 
nection, 32 Cyc., p. 289, VI. 
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Our conclusion is, therefore, that the Globe Indemnity Company has the right 
to recover from Pedarre his share of the debt paid by the company, and not the 
full amount thereof. 

[4] The Globe Indemnity Company, however, contends, and this constitutes the 
third question submitted to us, that the Court of Appeal, even upon the foregoing 
theory, should have allowed it twice as much against Pedarre as that court did 
allow it, leaving it to Pedarre to collect one-half of that amount from his co-surety, 
Stewart, who, as we have observed, is not a party to this suit. The company 
so contends, because the bond signed by Stewart and Pedarre is solidary. The 
Court of Appeal ascertained the amount to be contributed by Pedarre to the Globe 
Indemnity Company on the basis that Stewart and Pedarre, who had signed a 
solidary bond for $12,600, were liable, between themselves, for $6,300 each, and 
the Globe Indemnity Company for $4,000, the amount of the bond signed by it. 
The court, therefore, allowed the company 6300/16600 of its claim, which claim is 
the amount of the judgment paid by the company, including certain costs and interest, 
subject to the credit of $700 collected from Hamilton. We find no error in the 
amount allowed by the Court of Appeal. Because the bond signed by Stewart and 
Pedarre was a solidary one does not entitle the Globe Indemnity Company to 
proceed against one of its sureties for more than his share, leaving it to the latter 
to collect one-half of the amount recovered from him from the remaining surety. 
Civil Code, Art. 3058. 

For the foregoing reasons, which are substantially those of the Court of Appeal, 
we think that the judgment, under review, is correct. 

It is therefore ordered, adjudged, and decreed that the writ of review that 
issued herein be recalled, and, accordingly, that the judgment of the Court of Appeal 
be affirmed at the costs of the applicant. 

Leche and Thompson, JJ., take no part, not having been members of court 
when this case was submitted. 

Rehearing refused by the Whole Court. 


AMERICAN SURETY CO. v. KITZMILLER ET. AL. 


(Court of Appeals of Maryland. Nov. 16, 1923.) 
125 Atlantic Reporter, 44. 

1. GARNISHMENT-—PLAINTIFFS HELD ENTITLED TO RECOVER AS 
COSTS PREMIUMS AND RENEWALS PAID ON ATTACHMENT 
BOND. 

Plaintiffs were entitled under Annotated Code, Art. 24, §10, to have included 
in the costs taxable against garnishee such reasonable sums as were paid by them 
to surety on their attachment bond under Article 9, § 44, and renewals thereof, in 
view of Article 9, § 13, where garnishee denied that he was indebted to defendant 
and enabled defendant appearing only specially to continue litigation until after 
two renewals on bond were due. 

(For other cases, see Garnishment, Dec. Dig. § 191.) 

2. APPEAL AND ERROR—SURETY ON APPEAL BOND ESTOPPED TO 
CLAIM IGNORANCE OF PREMIUM PAYMENTS ON ATTACH- 
MENT BONDS. 

Where a surety on appeal bond is garnishment proceedings was also surety on 
attachment bond, it was estopped to claim ignorance of premium payments on attach- 
ment bond, or that any advantage would be taken of it in requiring it to pay premiums 
and renewals of such bond as part of the costs for which appeal bond was given. 

(For other cases, see Appeal and Error, Dec. Dig. § 1241.) 

Appeal from Baltimore City Court; Gorter, Judge. 

Action by Elizabeth M. Kitzmiller and others, executors, and others, against 
the American Surety Company. Judgment for plaintiffs, and defendant appeals. 
Affirmed. 

Argued before Boyd, C.J., and Thomas, Pattison, Urner, Stockbridge, and 
Offutt, JJ. 

James U. Dennis, of Baltimore, for appellant. 

Charles Lee Merriken and William Edgar Byrd, both of Baltimore, for appellees. 

Boyp, C. J... On the 26th day of July, 1918, Elizabeth M. Kitzmiller et al., 
trading as P. Duff & Sons, appellees, issued an attachment out of the Superior Court 
of Balitmore City against the Sugar Products Company for unliquidated damages, 
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under what is Section 44 of Article 9 of the Annotated Code, for the sum of $35,000. 
As required by that section, a bond in the penalty of $70,000 was given by Robert P. 
Duff, for and on behalf of P. Duff & Sons (appellees), with the American Surety 
Company of New York as surety. The attachment was laid in the hands of one 
Samuel Liebowitz as garnishee, and certain personal property was attached, as per 
schedule returned by the sheriff. Samuel Liebowitz claimed that personal property 
as his own, filed a petition, and gave bond, which, according to the docket entries, 
was filed in the attachment case. There was a verdict in favor of the “plaintiff” 
(apparently meaning claimant), for the property claimed, and one cent damages, on 
June 2, 1920, and an entry of June 24, 1920, appears in that case of “Agreed, settled 
and satisfied. Bond released’—referring to the bond given by the claimant. 

The garnishee, Samuel Leibowitz, pleaded non assumpsit on behalf of the de- 
fendant, and nulla bona for himself in the garnishee case. A trial of that case resulted 
in a verdict in favor of the plaintiffs for $14,000. The garnishee made a motion for 
a new trial, but it was afterwards withdrawn. The defendant, by its counsel “appear- 
ing specially,” filed a motion to quash the attachment, and afterwards a motion in 
arrest of judgment, both of which were overruled. Later, defendant’s counsel, “appear- 
ing specially for the purpose of taking an appeal,” entered an appeal from the 
order overruling the motion to quash, and from the judgment recovered in the case 
against the garnishee. No appeal was taken from the ruling of the court upon the 
motion in arrest of judgment. That appeal is reported as Sugar Products Co. v. 
Kitzmiller, in 137 Md. 647, 113 Atl. 345, and the judgment was affirmed with costs. 
As shown by the opinion in that case, it was agreed in the lower court, by counsel 
representing the plaintiffs, the defendant, and garnishee, that the suit then to be 
tried before the jury “is the suit of Elizabeth M. Kitzmiller and others against 
Samuel Leibowitz, garnishee, and the short note case,” and it was stated that— 

“The issues presented to this jury by agreement of counsel for both defendants, 
the garnishee, and the Sugar Products Company, as well as counsel for the plaintiffs, 
will be: ‘First as to whether Leibowitz has any funds belonging to the Sugar Prod- 
ucts Company, which is a non-resident defendant, a New York corporation; and, 
second, whether the Sugar Products Company, the defendant, is indebted to the 
plaintiff in this short note case.’ ” 

The defendant did not appear and make such defenses as it had the right to make 
in its own name, but made its defense through the garnishee, which was done appar- 
eutly with the consent of the attorneys representing both. After the mandate from 
this court was received in the lower court (February 7, 1921), the plaintiffs demanded 
the amount recovered in the judgment against the garnishee, and the American 
Surety Company paid the judgment, $14,000, with interest, costs in the Court of 
Appeals, and $21.60, costs in the lower court, amounting in all to $15,399.35. Demand 
was also made on the surety company for $2,100, being the premium paid by the 
plaintiffs when the attachment was issued, $700, and two renewals of $700 each, 
amounting in all to $2,100. It was agreed that the payment by the surety company, 
and the acceptance by the plaintiffs, of the $15,399.35, should not prejudice either 
party, and this suit is prosecuted to recover only the $2,100, based on the theory 
that those three payments of $700 each were properly chargeable as costs for which 
the surety company, which was on the appeal bond, is liable. ; 

The plaintiffs (appellees) filed a petition in the Superior Court of Baltimore City 
reciting the facts above set out as to the $2,100, and asking that the clerk of that 
court be authorized and directed to tax as part of the docket costs in the attachment 
case $2,100, representing the premiums paid upon the attachment bond and renewals. 
An order nisi was passed, and the American Surety Company of New York filed 
an answer denying its liability for them, but on the 19th of July, 1922, an order was 
passed directing the clerk so to tax the $2,100, as part of the costs in the attachment 
case. No appeal has been taken from that order, and by this suit the plaintiffs seek 
to recover the $2,100. : : 

They rely on Section 10 of Article 24 of the Annotated Code, which provides 
that— 

“When, in any action or proceeding at law or in equity or in any proceeding 
before an orphans’ court a bond is required to be filed and the surety upon such 
bond so filed is a surety company authorized by the laws of this State to qualify 
upon such bonds, then the party entitled to recover or be allowed his costs in said 
action or proceeding at law or in equity or in any proceeding before an orphans 
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court may have included as his costs such reasonable sum as may have been paid by 
him to such surety company for executing such bond or any renewal thereof or 
substitution for the same, during the continuance of the trusts,” etc. 

There is some confusion, owing to the proceedings in the case of the Sugar 
Products Co. v. Kitzmiller in 137 Md. 647, 113 Atl. 345. Just how the Sugar Prod- 
ucts Company, the defendant in the attachment case, was permitted to take charge 
of that case, and the garnishee case, and then appeal as it did, without appearing in 
the short note case, is not clear. The garnishee had pleaded non assumpsit on behalf 
of the defendant and nulla bona for himself, as we have seen above. When the case 
came on for trial, in December, 1919, Mr. Ashman, counsel for the garnishee, moved 
the admission to the bar of the Superior Court of Baltimore City of Mr. Clarence M. 
Lewis, of the New York bar, stating at the time, as shown in 137 Md., “that he was 
the personal counsel for the defendant, the Sugar Products Company, and wished to 
participate in the trial of the case,” but stating that the defendant, by so doing, 
was not submitting to the jurisdiction of the court, “for the purpose of a personal 
judgment, but Mr. Lewis is representing them here for the benefit he gets under 
the plea I have filed as garnishee.” Mr. Ashman then made the statement quoted 
above as to what issues were being presented to the jury. He further said: 

“That it is agreed that ‘at the time the attachment was laid in the hands of 
Samuel Leibowitz by the plaintiffs in this case, * * * Leibowitz had $14,000 clear 
belonging to the Sugar Products Company, and therefore if the plaintiff in this 
case establishes that the Sugar Products Company is indebted to them at least to that 
amount, it is agreed that the jury should rinder a verdict of condemnation condemn- 
ing $14,000 in the hands of Leibowitz belonging to the Sugar Products Company, 
and that this condemnation, if so found, will dispose of claimant’s suit and the 
claimant's suit will be dismissed.’ ” 

As is stated in the opinion in 137 Md.: 

“The case then proceeded to trial upon the single issue whether the defendant 
was indebted to the plaintiff as claimed by it” (meaning plaintiffs). 

At the conclusion of the plaintiffs’ evidence, the garnishee moved that certain tes- 
timony that had been admitted should be strickcn out, which motion was overruled. 
He then asked for an instruction that the case be withdrawn from the jury, but 
that was refused and an exception was taken. On the 8th day of December, 1919, 
the jury rendered a verdict in favor of the plaintiffs for $14,000, and a judgment 
nisi was entered. Ten days later the garnishee filed a motion for a new trial, which 
was withdrawn on the 19th of December by Mr. Ashman, counsel for the garnishee, 
and on that day a judgment absolute was entered. After the verdict and after the 
motion for a new trial had been filed, the defendant, by its counsel, “appeared 
specially” and filed a motion to quash the attachm:nt, and on the 17th of February, 
1920, the same counsel filed a mction in arrest of judgment. On the 23d of April, 
1920, the motions to quash and in arrest of judgment were overruled. It coming to 
the knowledge of the court that the clerk had entered the judgment while the motion 
to quash was still pending, the court, on May 15, 1920, at the instance of plaintiffs’ 
counsel, struck out the judgment so entered and, on the same day, upon its order, a 
final judgment was enter.d as of April 23d. Then on June 3d the appeal was taken, 
which was disposed of on January 21, 1921, by the opinion reported in 137 Md. 
While the appeal and the motions just referred to were in the name of the Sugar 
Products Company, they were in the garnishee case, and the record shows that it 
was with the consent of th: garnishee that the defendant was acting. He was 
apparently aiding the defendant, and filed pleas which enabled it to cause the delays 
resulting from the motions, etc., filed in the case. 

Under our statute a garnishee can be protected, as he can require the defendant 
to give security to him for his protection if he proceeds in his name. By Section 
13 of Article 9, the sheriff is prohibited from levying “by way of execution against 
the garnishee more than the plaintiff's debt and costs, nor more than what the said 
plaintiff shall make app-ar to be the value of the property and credits attached in the 
hands of such garnishee, together with such costs only as the garnishee shall put the 
plaintiff to by denying himself to be indebted to the defendant, and contesting the 
same.” By Section 16 of that article, the garnishee is authorized to “appear in 
court on the return day of such attachment, or within four days thereafter, and 
confess the amount of goods, chattels or credits in his hands; and if the plaintiff 
will not take judgment of condemnation for the amount so acknowledged, but shall 
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claim a larger sum, then the garnishee shall be allowed the costs of suit, and reason- 
able counsel fees to be fixed by the court, unless on a final decision the plaintiff 
shall recover a larger amount than the garnishee acknowledged as aforesaid.” 

{1, 2] This garnishee denied that he was indebted to the defendant, by pleading 
nulla bona for himself; but the plaintiffs finally got a verdict for $14,000, and the 
garnishee enabled the defendant to continue the litigation until after the two renewals 
on the bond were due. The plaintiffs were required to pay the original premium 
before they could have the attachment issued (Section 44 of Article 9), and appar- 
ently had to pay the renewals to keep the attachment in force, and, under Section 10 
of Article 24, were entitled to have included in the cost such reasonable sums as may 
have been paid by them to the surety company for executing such bond or any 
renewal thereof. We do not understand how there can be any difficulty as to whether 
such costs are actually taxed in the attachment case or in the garnishee case. Under 
our practice, when credits are attached in the hands of a garnishee, three cases are 
docketed, the capias case, the attachment case, and later a garnishee case; but the 
garnishee case depends upon the attachment case and is an outcome from it. It 
cannot be successfully contended that, although a bond is required in order to issue 
an attachment for unliquidated damages, a recovery cannot be had in the garnishee 
case for a premium paid to a surety company in the attachment case, notwithstand- 
ing the statute above referred to. If nothing can be reached by an attachment except 
property or credits in the hands of a third party, he may be garnished and the gar- 
nishee case is docketed; but it cannot be contended that the costs in the attachment 
case cannot be recovered because they were not technically incurred in the garnishee 
case. As a general rule, perhaps the greater costs are in the attachment case; for, if 
the defendant is not summoned in the capias case, that goes off the docket unless he 
voluntarily appears, and if the garnishee admits assets there may be no costs in the 
garnishee case outside of those for the garnishment, the docket entries, and an 
appearance fee when allowed. In an attachment, when a bond is required and a 
premium is paid, it would be properly taxed originally in the attachment case, and may 
then be carried over to the garnishee case, where the funds are. 

If the garnishee has no more funds in his hands than he admits, and that 
amount is not more than the plaintiff proves the defendant owes him and his costs, 
the plaintiff’s costs can be paid out of the amount in the hands of the garnishee, and 
the balance applied to the plaintiff’s claim; but in the language of Section 13 of 
Article 9, “such costs only as the garnishee shall put the plaintiff to by denying 
himself to be indebted to the defendant, and contesting the same” can be recovered 
from the garnishee in addition to the funds he has in hand belonging to the defendant. 
In this case we have stated sufficient facts above to show that the language of the 
Code is applicable, because the garnishee not only denied that he had funds in his 
hands belonging to the defendant, but aided the defendant in continuing the contest 
until aft_r the renewals on the bond given in the attachment case had become due. 

It is admitted that, in accordance with an agreement filed in the record between 
the surety company and the plaintiffs, the plaintiffs did pay said company $700 on 
July 26, 1918, $700 on July 26, 1919, and $700 on July 26, 1920, and it is recited in 
the bond sued on in this case that— 

“Whereas, the party of the first part was surety on the bond given by the 
parties of the second part in the attachment case in the proceedings in the Superior 
Ccurt of Baltimore City out of which the said case and judgment against Leibowitz 
grew; and, whereas, the parties of the second part have heretofore paid to the party 
of the first part the initial premium and renewal premiums on the bond so as afore- 
said given, amounting in the aggregate to the sum of twenty-one hundred dol- 
lars,” etc. 

It is also agreed that neither party was to be prejudiced by the payment or 
acceptance of that sum. 

It also appears in the record that— 

“The petition of the plaintiffs and the answer of the American Surety Company 
having been heard and duly considered, it is on this, the 19th day of July, 1922, by the 
Superior Court of Baltimore City, ordered that the clerk of this court is hereby 
authorized and directed to tax as part of the docket costs in the attachment case 
of Elizabeth M. Kitzmiller et al. v. Sugar Products Company the sum of $2,100, 
iepresenting the premium paid by the plaintiffs for the bond filed in said attachment 
case.” 
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That order was passed in the Superior Court of Baltimore City, and no appeal 
was taken from it, and the time for taking an appeal has long since expired. 

Now, while we might have had some question, if it was before us for determina- 
tion, as to whether it was a reasonable sum to be paid under all the circumstances, 
and we do not want to be understood as conceding the right of surety companies to 
demand in such cases a renewal premium every year of the same amount as the 
original premium, as long as the case is pending, the surety company not only in 
effect admits that it was a reasonable sum, but the Superior Court of Baltimore City 
determined, in a proceeding to which the plaintiffs and the surety company: were 
parties, that it was proper to include the $2,100 in the costs. Hence that is not now 
an open question. It happens that the American Surety Company of New York 
was on the attachment bond and was also on the appeal bond sued on in this case, 
and hence it cannot be successfully contended that the surety company did not 
know of the payments, or that any advantage would be taken of it in requiring it to 
pay these three sums amounting to $2,100, as part of the costs for which the appeal 
bond was given. Amongst other things stated in the conditions of that bond, it was 
provided that the Sugar Products Company shall satisfy and pay to the plaintiffs, 
“in case the said judgment shall be affirmed, as well the damages and costs adjudged 
in the Superior Court of Baltimore City aforesaid, as also all damages and costs 
that may be awarded by the Court of Appeals aforesaid.” The premium and renewals 
are a part of the costs as determined by the Superior Court of Baltimore City, 
and the judgment of that court was affirmed with costs” in 137 Md. 

It is suggested in the defendant's brief that the surety company had not assumed 
such costs as these, as, when the appeal bond was given, only $21.60 of costs were 
taxed in the Superior Court; but the company must have known that it was liable 
tor any other costs which were due or which became due under the decisions of 
this court, if the judgment was affirmed, and it was aware of the fact that this 
premium and the renewals had been paid, as they were paid to it. It was presumed 
to know that under the statute the costs of the premium and renewals could be taxed, 
and it did in fact know before June 29, 1921, when it paid the $15,399.35, that the 
plaintiff claimed the $2,100, and that at the time of said payment there was a suit 
pending against it on said appeal bond, which was instituted in the Baltimore City 
court on the 27th of April, 1921. The agreement referred to above reserved the 
rights of the respective parties, and an assignment of the judgment against the 
garnishee had been made to the surety company dated June 10, 1921. 

Being of the opinion that the appellant was liable for the premium and the 
renewals, and that there was no error in the action of the lower court in refusing the 
prayers or any of them, the judgment must be affirmed. 

Judgment affirmed, the seein to pay the costs above and below. 


McIVER CONST. CO. er at. v. HURWITZ. 
(Court of Appeals of Maryland. Jan. 17, 1924.) 
125 Atlantic Reporter, 153. 

1. PRINCIPAL AND SURETY—SURETY HELD ESTOPPED TO DENY 
LIABILITY ON BOND ON GROUND THAT CONTRACT WHOSE PER- 
FORMANCE SECURED WAS NOT EXECUTED. 

Where plaintiff agreed to loan money on property if improvements were made, 
and bond should be given to indemnify him as well as owner. against loss by rea- 
son of contractor’s failure to perform contract to make improvements, and on day 
of loan owner and contractor delivered to plaintiff’s agent the bond, reciting execution 
of contract whose performance was secured, with copy of contract attached, stating 
that they had agreed on everything and that he should put transaction through, 
held, that surety was estopped to deny liability on bond after plaintiff had made 
loan on the ground that contract had not been executed. 

(For other cases, see Principal and Surety, Dec. Dig. § 46.) 

2. PRINCIPAL AND SURETY—REPRESENTATION AS TO PERFORM- 
ANCE OF CONDITION OF CONTRACT SECURED BY BOND HELD 
TO ESTOP SURETY TO ASSERT CONDITION. 

Where plaintiff agreed to loan money on property if improvements were made, 
and bond should be given to indemnify him as well as owner against loss by rea- 
son of contractor’s failure to perform contract to make improvements, in action 
on bond, surety and contractor were estopped to contend that contract “never became 





Surety ] Mclver Const. Co. v. Hurwitz. 671 


operative” because owner refused to give contractor satisfactory security; char- 

acter of security to be given not being specified in contract, and loan not having 

been made until after plaintiff was assured that security had been agreed upon 
and he was told to go ahead. 

(For other cases, see Principal and Surety, Dec. Dig. § 46.) 

3. PRINCIPAL AND SURETY—EVIDENCE OF SL Oss TO PLAINTIFF 
ON BUILDING LOAN MORTGAGE THROUGH CONTRACTOR’S FAIL- 
URE TO PERFORM HELD ADMISSIBLE IN ACTION ON CONTRAC- 
TOR’S BOND 
Where plaintiff loaned money on second mortgage on house, bond being given, 

as condition of loan, to secure performance of contract to make certain improve- 
ments on house, held, in action on bond, that evidence of foreclosure under first 
mortgage with other evidence offered to prove that plaintiff had sustained loss on 
his mortgage by contractor’s failure to perform contract for improvements was admis- 
sible as against contention that bond did not obligate surety to pay mortgage debt. 

(For other cases, see Principal and Surety, Dec. Dig. § 160.) 

Appeal from Superior Court of Baltimore City; Gorter, Judge. 

Action by Aaron Hurwitz against the McIver Construction Company and others. 
Judgment for plaintiff, and defendants appeal. Affirmed. 

Argued before Boyd, C. J., and Thomas, Pattison, Urner, Stockbridge, Adkins, 
and Offutt, JJ. : 

Walter L. Clark, of Baltimore (William Penn Lewis, Jr., and Bowie & Clark, 
all of Baltimore, on the brief), for appellants. 

Richard S. Culbreth, of Baltimore (Brodie & Sachs, of Baltimore, on the brief), 
for appellee. 

Tuomas, J. This suit was brought by Aaron Hurwitz, the appellee, against 
the McIver Construction Company, a corporation (hereinafter referred to as the 
contractor), and the Maryland Casualty Company, a corporation (hereinafter referred 
to as the surety), the appellants. 

The declaration charges that on or before “the 30th of September, 1919, the 
plaintiff agreed to loan to the Clifford Improvement Company, a corporation, the 
sum of” $2,400, “for six months at 6 per cent. on a second mortgage of certain 
property” in Baltimore City, “known as No. 2514 North Charles Street, which was 
at that time subject to a first mortgage to the Druid Hill Perpetual Building Asso- 
ciation of Baltimore City, a corporation, for $5,070, on condition that the Clifford 
Improvement Company would repair and improve said property to the extent of 
$7,907.22, and would give the plaintiff satisfactory security that such repairs and 
improvements would be made; that thereupon, as such security, the Clifford Im- 
provement Company offered and the plaintiff accepted the bond of the defendants, 
dated the 30th day of September, 1919.” The bond is set out in the declaration, 
but the only parts to which we need refer are as follows: 

“Know all men by these presents, that we, McIver Construction Company, of 
Baltimore, Maryland (hereinafter called the principal), as principal, and the Mary- 
land Casualty Company, a corporation organized under the laws of Maryland and 
having its principal place of business in the City of Baltimore, Maryland (hereinafter 
called the surety), as surety, are held and firmly bound unto the Clifford Improve- 
ment Company and Aaron Hurwitz, as their respective interest may appear, of Balti- 
more, Maryland (hereinafter called the obligee), in the sum of seven thousand nine 
hundred seven and 22/100 dollars ($7,907.22), for the payment whereof said prin- 
cipal and surety bind themselves, their legal representatives, successors and assigns, 
jointly and severally, firmly by these presents. 

“Whereas, the principal has entered into a written contract, dated * * * 191—, 
with the obligee, for additions and alterations to a three-stock brick building 
located at 2514 North Charles Street, Baltimore, Maryland, in accordance with 
the plans and specifications prepared by Benjamin Frank, architect, a copy of which 
is hereto annexed, and which contract is made a part hereof as fully as if recited 
at length herein: 

“Now, therefore, the conditions of this obligation is such that if the principal 
shall indemnify the obligee against any loss or damage directly arising by reason 
of the failure of the principal to faithfully perform said contract, then this obliga- 
tion shall be void; otherwise to remain in full force and effect. 


“Provided, however, that this bond is executed upon the following express con- 
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ditions, the performance of each of which shall be a condition precedent to any right 
of recovery hereon; anything in the contract to the contrary notwithstanding : 

“First—That in the event of any default on the part of the principal, a written 
statement of the particular facts showing such default and the date thereof shall 
be delivered to the surety by registered mail, at its office in the city of Baltimore, 
Maryland, promptly and in any event within ten (10) days after the obligee or his 
representative, or the architect, if any, shall learn of such default; that the surety 
shall have the right within thirty (30) days after the receipt of such statement to 
proceed, or procure others to proceed, with the performance of such contract; shall 
also be subrogated to all of the rights of the principal; and any and all moneys 
or property that may at the time of such default be due, or that thereafter may 
become due, to the principal under said contract shall be credited upon any claim 
which the obligee may then or thereafter have against the surety. * * * 

“Fourth—That the obligee shall faithfully perform all the terms, covenants 
and conditions of such contract on the part of the obligee to be performed.” 

The declaration further charges that said bond was delivered to the plaintiff, who, 
accordingly, made said loan to the Clifford Improvement Company (hereinafter re- 
ferred to as the owner) upon the terms mentioned, that the plaintiff faithfully per- 
formed all the terms, covenants and conditions of said bond on his part to be 
performed, but that the defendants failed to perform all the terms, covenants and 
conditions of said bond on their part to be performed, in that the contractor failed 
to make any additions or alterations to said property, and the surety has failed 
and refused to indemnify the plaintiff against the loss or damage directly arising 
by reason of the failure of the contractor to make such additions and alterations; 
that the said loss or damage to the plaintiff is the sum of $1,028.60, and was 
“ascertained and made certain” in the case of said Building Association v. Clifford 
Improvement Company and C. Stanley Sterling in circuit court No. 2, in which 
said first mortgage was foreclosed by the sale of said property, and out of the pro- 
ceeds of sale the plaintiff was allowed in the auditor’s account, which was finally 
ratified on the 25th of September, 1920, the sum of $1,441, and that the plaintiff 
demanded of the defendants said sum of $1,028.60, but they refused to pay the 
same. 

Each of the defendants filed the pleas of “never was indebted” and “did not 
promise” as alleged, and the trial of the case before the court without a jury resulted 
in a judgment in favor of the plaintiff for $1,188.66, from which the defendants 
have brought this appeal. 

The plaintiff testified that he was engaged in the wholesale dry goods business; 
that about a week or so before the 30th of September, 1919, or some time in Sep- 
tember, he was approached by Mr. Morris Schuman, a real estate agent or broker, 
in regard to a loan of $2,400 on the property known as No. 2514 North Charles Street, 
which he said was to be remodeled at a cost of $7,000 or $8,00; that Mr. Schuman 
brought him the specifications for the proposed improvements, and stated that there 
was to be a first mortgage on the property of “five thousand and some dollars,” 
and that the owner would need and wanted to borrow $2,400 on a second mortgage; 
that he, the plaintiff, sent “a real estate man” to look at the property and to give 
him an estimate of its value, and that after getting a report from him he told Mr. 
Schuman that he did not think the property, as it then stood, sufficient security 
for the second mortgage, but that if he could be assured that the proposed improve- 
ments would be made he would be willing to make the loan; that Mr. Schuman 
said that the “construction company” was to do the work and was to give a bond 
to the owner for the completion of the work; that he told Mr. Schuman that that 
would not be satisfactory because he did not know what might happen between “these 
parties,” and that he would require a bond to himself from some bonding company 
so that he could be certain that the improvements would be made, and that Mr. 
Schuman said he would see if that could be done; that the next time he saw 
Mr. Schuman was when he brought him the bond and a copy of the contract 
referred to therein, and told him that everything had been “executed”; that he 
then gave Mr. Schuman his check payable to the Clifford Improvement Company 
for $2,400, so that he could put the matter through without the witness being 
present, and that shortly after that Mr. Schuman brought him the mortgage, or the 
receipt for the mortgage; that about three weeks after he gave the check Mr. 
Lewis of the surety company called him up and told him that the contract referred 
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to in the bond had not been signed by the parties, and that therefore the bond was 
of “no effect”; that he told Mr. Lewis that he had given his check “on the strength 
of the bond,” and that if he had called him up before he gave the check he would 
not have given it; that he did not know that the contract had not been signed, 
and did not see how his rights under the bond could be affected; that he received 
on his mortgage $1,436, of the $1,441 allowed by the auditor’s account in the pro- 
ceedings for the foreclosure of the first mortgage on the property, and then notified 
the surety company that his loss by reason of the failure of the contractor to make 
the improvements on said property and perform its contract was $1,028.28, and 
demanded payment of. that amount. On cross-examination he testified that when 
Mr. Schuman brought him the bond and contract he told the plaintiff that it 
was only a copy of the contract; that he did not read the contract, but did read 
the bond, and took it for granted that the bond would not have been issued unless 
the contract had been signed; that it was the first bond of the kind he had ever 
read, and that he was not a lawyer; that he did read the specifications that Mr. 
Schuman brought him when he first came to see him about the loan, but that 
he did not read the contract which was given to him at the time he received the 
bond. 

Mr. Schuman testified that he was a real estate agent or broker, and was em- 
ployed by the Clifford Improvement to secure the loan of $2,400, and that he sub- 
mitted the proposition to the plaintiff as a broker for the Clifford Improvement 
Company ; that after the plaintiff had the property examined he told the witness what 
he would do, and that witness reported to Mr. Sterling, president of the owner, 
what the plaintiff was willing to do, and that he wanted a bond; that he under- 
stood that the contractor was to give a bond for the completion of the improve- 
ments on the property, with the Maryland Casualty Company as surety, and told the 
plaintiff so; that he went to see the surety and saw Mr. Lewis, the assistant manager 
of the bonding claim division of that company, and explained to him that the 
plaintiff was to lend the money on a second mortgage, and that he would not make 
the loan unless the bond “ran to him,” and that Mr. Lewis put the plaintiff's 
name in the bond; that the transaction was to be put through at Mr. Parkhurst’s 
office, and, as Mr. Sterling, president of the owner, and Mr. Mclver, president 
of the contractor, were not there, he went to look for them, and met them as they 
were coming out of the Fidelity Building; that Mr. McIver told him that he 
was going away, and when the witness asked him if the papers had been signed they 
presented to him the contract signed by the contractor, and Mr. McI+er told him “that 
everything had been arranged between them; that the papers were up stairs, and he was 
in a hurry; * * * that everything had been agreed upon; the papers were all prepared 
and that I could go ahead and put the transaction through.” On cross-examination he 
testified that he knew “there was certain security to be given by the Clifford Improve- 
ment Company” before the contractor “was to go ahead under the contract,” 
and understood that that was to be a third mortgage on the property; that Mr. 
McIver and Mr. Sterling told him that the matter had been arranged, and that 
he (the witness) knew “that they had agreed on the form of the security.” 

Mr. Lyon testified that he went with Mr. Schuman to the office of the surety, 
and heard him explain to Mr. Lewis that the plaintiff would not loan the money 
unless he go a bond that the improvements would be made, and that it would be 
necessary that the bond “be written” in plaintiff’s “name directly,” and that Mr. 
Lewis said he would attend to it. 

Mr. Sterling testified that Mr. McIver gave him the bond, and that he delivered 
it to Mr. Schuman with a copy of the contract attached to it; that the contract 
was signed by the contractor, and that Mr. McIver had agreed to take a third 
mortgage of the property to cover the costs of the proposed improvements thereon; 
that on the day Mr. Schuman came to see Mr. Mclver and himself Mr. Mclver 
was going to the Eastern Shore, and gave the witness the contract, which had 
been signed by the contractor, and told him to come back in a few days and sign 
the mortgage and that when he went to see Mr. McIver again Mr. Mclver wanted 
a deed instead of a mortgage, and that witness would not give a deed, and did 
not, therefore, sign the contract. 

Mr. Mclver, a witness for the defendants, testified that article 8 of the con- 
tract referred to in the bond required the owner to furnish the contractor with 
satisfactory security, and that the property was to be the contractor’s security; 
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that the contract was executed by the contractor and given to Mr. Sterling to be 
executed by the owner; that when the question of a mortgage to the contractor 
came up witness wanted an absolute deed of the property instead of a mortgage, 
and that Mr. Sterling refused to give a deed, and the contract was never signed 
by the owner; that the permit to make the improvements was never obtained; 
that Mr. Sterling never “notified him that he could have possession of the building 
for the purpose of making the repairs,” but told him “the thing was off.” On 
cross-examination he testified that he saw Mr. Schuman, as Mr. Schuman stated 
in his testimony; that he knew that the transaction was to go ‘through in the after- 
noon of that day; that he was familiar with the arrangement made with the plaintiff ; 
that he told Mr. Schuman that the contract had been signed, and that he and Mr. 
Sterling had agreed on the security to be given by the owner to the contractor, and 
“had agreed on everything.” 

The bond, a copy of the contract and a copy of the mortgage to the plaintiff, 
were also offered in evidence, and at the conclusion of the testimony each of 
the defendants offered three prayers, by the first and third of which they challenged 
the plaintiff’s right to a verdict on the grounds: (1) That there was no evidence 
in the case legally sufficient to entitle him to recover; and , (2) that under the plead- 
ings the plaintiff had offered no evidence legally sufficient to entitle him to recover. 
By their second prayer they asked the court to say that under the pleadings the 
plaintiff had offered no evidence legally sufficient to prove any damage suffered by 
him, and that he was therefore only entitled to nominal damages. 

[1,2] The rejection of these prayers is the subject of the defendants’ fourth 
exception, and in support of their first and third prayers they rely on the terms of 
the bond by which the principal and surety agree to “indemnify the obligee against 
any loss or damage directly arising by reason of the failure of the principal to 
faithfully perform said contract,” and the conditions of the bond which provide 
“that the obligee shall faithfully perform all the terms, covenants, and conditions 
of such contract on the part of the obligee to be performed,” and that “any and 
all moneys or property that may at the time of such default be due, or that 
thereafter may become due to the principal under said contract shall be credited 
upon any claim which the obligee may then or thereafter have against the surety,” 
and on the following provisions of the contract: 

“The owner agrees to furnish the contractor satisfactory security before starting 
the contract, that the contractor may be assured that he will receive the payments 
from the owner as hereinafter stated in article 9.” 

“The contractor shall complete the several portions and the whole of the work 
comprehended in that agreement and at the time or times herein stated, to wit: 
60 days after the permit is granted and possession of the present building is given 
to the contractor.” 

The contentions of the appellant are: (1) That the contract was “never 
in force” because it was never signed by the owner, who refused to agree to the 
contractor’s terms; (2) that the contract “never became operative” because the 
owner never complied with article 8 of the contract, in which he agreed to furnish 
the contractor satisfactory security; (3) the contract “was never breached by the 
contractor” because the permit was never granted and he was never given possession 
of the property; (4) that there was no liability on the bond because it was given to 
indemnify the obligee against loss arising by reason of the failure of the principal 
to perform the contract, and did not obligate the obligors to pay the mortgage 
debt, and, (5) that “regardless of the contractor’s liability upon the contract,” the 
bond by its terms exonerates the surety by the provision quoted in regard to the 
application of moneys due at the time of a default, or that became due thereafter, 
their argument being that, as no part of the contract price of the work has been 
paid, it is more than sufficient to cancel the claim of the plaintiff against the surety. 
The answer to these contentions is that the bond was not only given to secure 
the owner, but also to indemnify the plaintiff against any loss that he might suffer 
by reason of the failure of the contractor to perform the contract, which was 
referred to in and made a part of the bond. The character of the security to be 
given by the owner to the contractor under article 8 was not made a subject of 
the contract, but was left to the subsequent and independent agreement of the 
contractor and the owner. The permit for the improvements was not granted, and 
the possession of the property was not given, because the contractor declined to 
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do the work. The surety notified the plaintiff after he had made the loan that 
the contract had not been executed and the surety was not liable on the bond, and 
the surety knew that the contractor had abandoned the work, and that there was 
therefore no money due the contractor under the contract, and there was evidence 
in the case from which the court, sitting as a jury, could have found that all the 
parties to the bond knew of the circumstances under which the plaintiff was to make 
the loan; that on the day the transaction of the loan by the plaintiff was to be put 
through the president of the contractor and the president of the owner, knowing 
that the loan was to be put through that afternoon, delivered to Mr. Schuman the 
bond, with a copy of the contract attached, and told him that they had agreed 
upon everything, including the security to be given to the contractor, and that he 
“should go ahead and put the transaction through”; that Mr. Schuman then 
delivered the bond, with the copy of the contract attached, to the plaintiff, and told 
him that everything “is executed,” and obtained from him the check for $2,400, 
and that the plaintiff never knew that the contract had not been signed until 
he was notified by the surety about three weeks after the loan had been made. 
With this evidence in the case the court below properly refused to grant the 
defendants’ first and third prayers. 

It is said in 10 R. C. L. $120, p. 812: 

“The obligors on a bond, that is, the principal and his sureties are estopped 
from denying the recitals contained therein,” and that, “where sureties have placed 
in the hands of their principal an instrument which purports to be valid and com- 
plete, they are estopped to assert, as against an innocent holder for value, that they 
did not execute the instrument and that it was not to be delivered unless additional 
parties also became sureties thereon.” 

And the rule was applied by this court in the cases of Billingsley v. State, 14 
Md. 369, and Frownfelter v. State, Use of Carroll County, 66 Md. 80, 5 Atl. 410, 
where the recital in a tax collector’s bond was held to estop the parties from deny- 
ing that the principal was'collector, or that he was answerable as collector. 

The doctrine of estoppel also furnishes a complete answer to the contention 
that the contract “néver became operative” because the owner refused to give the 
contractor satisfactory security. As we have said, the bond was given to indemnify 
the plaintiff as well as the owner against loss by reason of the failure of the con- 
tractor to perform the contract. The contract did not specify the character of the 
security to be given, but left it to be determined by the agreement of the owner 
and the contractor, and the loan was not made until after Mr. Schuman was assured 
by the contractor and the owner that they had agreed upon the security to be 
given, and he was told by them to go ahead and put the transaction through. To 
permit the defendants under such circumstances to escape liability on the bond 
because the contractor and owner ultimately failed to agree upon the security to 
be given would operate as a fraud on the plaintiff. The suggestion of the appellants 
that Mr. Schuman was the agent of the plaintiff, and that he knew that the contract 
had not been signed by the owner, is not justified by the evidence, which is to the 
effect that Mr. Schuman secured the loan and the check from the plaintiff as the 
agent of broker of the owner, and the only part of the transaction referred to in 
which he could be said to have acted as the agent of the plaintiff was the execution 
and delivery of the mortgage. 

[3] The defendants objected to the introduction in the evidence of the fore- 
closure proceedings under the first mortgage for the purpose of proving, in con- 
nection with other evidence, that the plaintiff had sustained a loss by reason of the 
failure of the contractor to do the work mentioned in the contract, and the admis- 
sion of such evidence subject to exception is the subject of their second exception. 
This evidence is also a part of the evidence referred to in their motion, at the 
conclusion of the testimony, to strike out all the evidence admitted subject to excep- 
tion, and their third exception is to the refusal of the court to grant the motion. 
In support of these exceptions and their second prayers the appellants insist that 
the bond did not obligate the principal and surety to pay the mortgage debt, and 
that the only measure of damages in such cases is the difference between the con- 
tract price of the work contracted for and the actual cost to the owner of completing 
the work. The questions raised by these exceptions are disposed of adversely to 
the contention of the appellants by the case of the American Bonding Co. v. Loan 
Ass’n, 101 Md. 323, 61 Atl. 199. There a mortgage of $3,500 was assigned on con- 





676 Insurance Law Journal, Vol. 63. [Oct., 1924 


dition that the assignor would give to the assignee a bond to insure the com- 
pletion of the houses being erected on the lots covered by the mortgage within 
a certain time, and the condition of the bond was that “if the said William A. 
Wade, assignor of said mortgage, shall fully complete and finish the building and 
improvements now in course of erection on said respective lots of ground, fence in 
said lots, lay the pavements, and put the ground and premises in complete order 
for occupancy by tenants on or before the first day of July next.” Ten of the 
houses were not completed, the mortgage was foreclosed, and the assignee of the 
mortgage, having realized only $1,100 from the sale, brought suit on the bond. On 
appeal by the surety from a judgment in favor of the plaintiff, this court held that, 
while thé bond was not a guaranty of the mortgage debt, the obligors were liable 
for any loss suffered by the plaintiff by reason of the noncompletion of the 
houses, and the present Chief Judge referred to the evidence of the amount realized 
from the foreclosure of the mortgage (which was shown by the introduction in 
evidence of the auditor’s account in the foreclosure case), and the evidence that “by 
reason of the incomplete condition of the houses on July 1, 1899, they could not 
be sold for anything like they would have been worth if completed,” as showing 
that the plaintiff had sustained a loss within the terms of the bond for which 
it was entitled to recover. In the present case it was practically admitted that, 
if the improvements referred to in the bond and contract had been made, the 
property would have been ample security for the plaintiff’s mortgage. 

[4,5] In regard to the first exception, it is only necessary to say that the 
admission of evidence subject to exception is within the discretion of the trial 
court; and in reference to the third exception we may add to what we have 
already said that nearly all of the evidence in the case was admitted subject to 
exception, and that where the motion is to strike out all the evidence admitted 
subject to exception the motion must be overruled if any part of such evidence was 
admissible. Jessup v. State, 1W Md. 119, 83 Atl. 140. 

Finding no error in the rulings of the court below, the judgment appealed 
from will be affirmed. 

Judgment affirmed, with costs. 


PEYTON v. ETHRIDGE et at. (No. 3468.) 
(Springfield Court of Appeals. Missouri. May 12, 1924.) 
262 Southwestern Reporter, 69, 

2. PRINCIPAL AND SURETY—EVIDENCE HELD TO SUSTAIN FINDING 
OF CONSET TO SALE OF MORTGAGED CATTLE WITHOUT AP- 
PLICATION OF PROCEEDS TO NOTE. 

In a suit on a note, evidence held to sustain finding that sureties consented to 
maker’s sale of live stock mortgage security, without applying the proceeds on the 
note. 

(For other cases, see Insurance, Dec. Dig. § 161.) 

4. PRINCIPAL AN SURETY—FAILURE TO KEEP COLLATERAL AVAIL- 
ABLE RELEASES SURETY TO EXTENT OF INJURY. 

Party, holding collateral as security, is bound to carefully and faithfully per- 
form all acts necessary to make the collateral available, and failure to do so 
releases the surety to the extent he is thereby injured. 

(For other cases, see Insurance, Dec. Dig. § 115 [1].) 

5. PRINCIPAL AND SURETY—SURETY’S CONSENT TO RELEASE OF 
COLLATERAL PRECLUDES HIS DISCHARGE. 

Consent of surety to release of collateral security will preclude his discharge 
thereby. 

(For other cases, see Insurance, Dec, Dig. § 128 [1].) 

Appeal from Circuit Court, Dallas County; C. H. Skinker, Judge. 

Action by J. M. Peyton against Lee Ethridge, E. M. Fugate, and another. 
Judgment for plaintiff, and named defendants appeal. Affirmed. 

L. C. Mayfield, of Lebanon, and O. H. Scott, of Buffalo, for appellants. 

John S, Haymes, of Buffalo, for respondent. 

FARRINGTON, J. This is an appeal by defendants Lee Ethridge and E. M. Fugate 
from a judgment in favor of the plaintiff. The judgment was rendered against 
these two defendants and Roy A. Fugate, the latter not appealing. The suit 
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grew out of a promissory note executed to the plaintiff by F. V. Fugate as principal 
with the defendants herein signing the same as sureties. A chattel mortgage was 
given by the principal, F. V. Fugate, covering something like $600 or $700 worth 
of personal property, live stock, etc., to secure the payment of said note. A credit of 
$500 appears to have been paid, and the suit is for the balance. 

It was admitted that the note was executed, and the defense attempted to be 
made is that the principal payor in the note sold the live stock secured by the 
chattel mortgage at a public sale with the consent of the payee, who did not 
require the proceeds to be turned over to him to apply on payment of the note, 
and that his action in permitting the payor to sell and not apply the proceeds on 
the note released the defendant sureties. 

The answer made by plaintiff to this defense is that the defendant sureties con- 
sented to the arrangement, and thereby waived the right to insist upon a release, 
because of the fact that the property secured by the chattel mortgage had not 
been applied to the payment of the note. 

[1-3] The suit is one at law, and the finding by the trial court, sitting as a 
jury, is conclusive on us if there is evidence to sustain it. On the question of waiver, 
there was evidence introduced tending to show that the defendant Ethridge re- 
quested that plaintiff forego making F. V. Fugate, the maker, apply the proceeds 
derived from the sale of the live stock on the note, and that Ethridge stated 
that F. V. Fugate would secure him by a second mortgage on a mill. The 
evidence shows that there was secured from the sale of the mill by the appealing 
defendants the sum of $500, which was applied on the note, and which is an 
amount that the court could reasonably find, under the evidence, that the stock 
sold for under the chattel mortgage was worth. We therefore conclude that there is 
evidence in this case which sustains the plaintiff’s contention, and therefore the 
judgment of the trial court that the right of the sureties on the note to insist 
upon the application of the proceeds for the sale of the live stock was waived, 
and that additional security was given by the maker from which a sufficient amount 
was realized to make up for the value of the live stock sold, which was secured by 
the chattel mortgage. The plaintiff has the right to take advantage of the waiver 
although not pleaded for the evidence of waiver when offered was received with- 
out objection and will therefore be treated as a part of the case. Heffernan 
v. Ragsdale, 199 Mo. loc. cit. 382, 97 S. W. 890; Hill v. Meyer Bros. Drug Co., 
140 Mo. loc. cit. 437, 438, 41 S. W. 909; Stewart v. Outhwaite, 141 Mo, loc. cit. 
572, 44 S. W. 326. 

[4,5] As stated in the case of Troll v. Real Estate Co., 186 Mo. App. loc. 
cit. 204, 171 S. W. 665, it is the duty of the party holding collateral as security 
to carefully and faithfully perform all acts necessary to make the collateral available, 
and that this duty is owing to the surety, and. failing in it, by which the collateral 
is lost, the surety will be discharged to the extent he is thereby injured. How- 
ever, following with this rule is another, that if the surety consets to the release 
of the property he will not be discharged when the release is made. 

It was an issue of fact in the case before us whether the act and conduct of 
the defendants were such as to amount to a waiver of their right to have the 
proceeds derived from the sale of the live stock applied on the payee’s note, 
and further a question of fact as to whether anything was lost by virtue of the 
failure to apply such proceeds on the note when it appears in evidence that other 
security was given by the maker of the note which was applied to the payment of the 
note in lieu of the proceeds from the sale of the live stock covered by the chattel 
mortgage. The court having passed upon this evidence in plaintiff’s favor, it must 
stand as binding upon this court. 

The judgment is therefore affirmed. 

Cox, P. J., and Bradley, J., concur. 





678 Insurance Law Journal, Vol. 63. [Oct., 1924 


NATIONAL SURETY CO. v. GALLEMORE. (No. 12687.) 
(Supreme Court of Oklahoma. April 29, 1924. Rehearing Denied June 3, 1924.) 
226 Pacific Reporter, 551. 

(Syllabus by the Court.) 

1. INSURANCE—FIDELITY INSURANCE CONTRACTS LIBERALLY CON- 
STRUED TO ACCOMPLISH INDEMNITY; BURDEN ON INSURER TO 
ESTABLISH DEFENSE OF BREACH OF FIDELITY INSURANCE CON- 
TRACT BY INSURED. 

Contracts of fidelity insurance will be liberally construed to accomplish the 
purpose of indemnity for which they are made, and, where the defense is a breach 
of the warranty by the insured, the burden of proof rests upon the insurer to 
establish the allegations charging such breach. 

(For other cases, see insurance, Dec. Dig. § 146 [3], § 646 [1%].) 

2. SUFFICIENCY OF EVIDENCE. 

Record examined, and held, the judgment of the trial court is amply supported 
by the evidence. 

Commissioner’s Opinion, Division No. 5. 

Appeal from District Court, Ottawa County; S. C. Fullerton, Judge. 

Action by N. C. Gallemore against the National Surety Company. From a 
judgment for plaintiff, defendant appeals. Affirmed. 

N. B. Maxey and W. R. Withington, both of Oklahoma City, for plaintiff 
in error. 

Kornegay & Probasco, of Vinita, for defendant in error. 

PinkHAM, C. This action was brought on a policy of insurance issued by the 
National Surety Company, plaintiff in error, to the First State Bank of Bernice, 
OkL, by which the National Surety Company agreed to indemnify the First 
State Bank of Bernice against any loss not exceeding $5,000 which said bank might 
sustain by reason of any act of larceny or embezzlement of one John F. Hamilton, 
who was then and there employed as the cashier of said First State Bank of 
Bernice. After a right of action had accrued the plaintiff acquired the claim of 
the said bank of Bernice, and brought this action thereon. The parties will be 
referred to as they appeared in the trial court. 

The plaintiff, in his petition, averred that the First State Bank of Bernice had 
in all things complied with the terms and provisions of said bond, and had per- 
formed all things then provided to be performed on its part. 

Defendant, in its answer, admitted the execution of the bond, but denied 
liability thereon, for the reason that said bank wholly failed to comply with the 
conditions and requirements set out in said bond. 

The case was tried before a jury, and resulted in a verdict for the plaintiff 
in the sum of $3,432.61, with interest at 6 per cent. per annum from February 13, 1920. 

Motion for new trial was heard and overruled and excepted to by defendant. 
Judgment was rendered in favor of the plaintiff and against the defendant on the 
verdict of the jury, and excepted to by the defendant. The case comes regularly 
on appeal to this court. 

A number of assignments of error are set out in the petition in error and in 
the brief of defendant. 

The first proposition presented and discussed in defendant’s brief is that— 

“The burden was upon the plaintiff below to prove compliance with all of the 
conditions precedent in the bond and employer’s statement, failing in which the 
trial court should have directed a verdict for the defendant.” 

Under this proposition it is contended: First, that the burden was upon the 
defendant in error to prove compliance with the conditions precedent in the em- 
ployer’s statement as well as in the bond, and that the plaintiff failed to do .so 
by failing to show compliance with certain warranties in the employer's state- 
ment; second, that the defendant in error failed to give immediate notice of acts 
coming to his knowledge which would give rise to a claim under the bond; and, 
third, that the proof showed conclusively that the defendant in error failed to 
give an itemized statement of loss within 60 days from the date that it had notice 
of loss under the policy. 

It is insisted that there was a failure of the plaintiff to prove in each of 
these respects that it was entitled to recover and that therefore the court should 
have sustained the defendant’s demurrer to the evidence and its motion for an 
instructed verdict. 
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The policy was issued upon a declaration signed by the assured, and con- 
tained statements in the form of answers to questions. The policy provided, 
among other things, that— 

“All statements which the employer has furnished concerning the employee or 
his duties or accounts are warranted by the employer to be true, and if any 
statement be false or untrue this obligation shall be null and void and of no effect 
from the beginning.” 

The questions propounded by the surety company and the employer’s answers 
necessary to be considered were as follows: 

“How many employees are there in the bank besides above-named employee, 
and what are their respective positions? None. 

“Is the employee permitted to make loans or allow overdrafts or discounts 
without consulting the president or the vice president? If permitted to do so, 
please state under what limitations. No. 

“To whom does employee report loans, overdrafts, and discounts, and how 
often? To president about once a month. 

“Do the directors meet at least monthly? If not, how often? Supposed to meet 
every month. Are all loans, overdrafts and discounts made in the interval spread 
upon the minutes of such meetings, and examined and approved by the directors? 
If, not, will this hereafter be done? Yes. 

“Is the president or the vice president in daily attendance at the bank? No. 

“How often are the accounts of the employee audited, and the cash, notes, and 
other securities claimed to be on hand verified? About every 30 days. 

“By whom? President. 

“How often are depositors’ passbooks balanced? About once a month.” 

[1] On the question of burden of proof in cases of this character, this court, in 
the case of Southern Surety Co. v. Tyler & Simpson Co., 30 Okl. 116, 120 Pac. 936, 
announced the rule in the fifth paragraph of the syllabus that: 

“Contracts of fidelity insurance will be liberally construed to accomplish the 
purpose of indemnity for which they are made, and, where the defense is a breach 
of the warranty by the insured, the burden of proof rests upon the insured to estab- 
lish the allegations charging such breach.” 

In the body of the opinion in the case cited it is said: 

“Tt is urged by counsel for plaintiff in error that the promises and agreements 
on the part of the insured to exercise and maintain over the employee such a 
supervision as contemplated in the bond of indemnity was not observed; hence, 
there has been a breach of the bond on the part of the insured. Unless there was 
a substantial compliance with these undertakings, the conclusion urged by counsel 
would probably be true. However, in such breach the burden of proof would rest 
on the insurer”—citing cases. 

In the case of Title Guaranty & Surety Co. v. Nichols, 224 U. S. 346, 32 Sup. 
Ct.. 475, 56 L. Ed. 795, it is said in the first paragraph of the syllabus: 

“While liability under a surety bond for honesty of an employee would be 
defeated if the loss was due to neglect of the employer to take the precautions 
required by the bond, the condition is subsequent and not precedent, and there is no 
occasion for averment in respect thereto; it is a matter of defense that must come 
from the other side, upon whom the onus rests.” 

In this case it is sufficient to say the plaintiff was clearly entitled to recover 
upon proving the bond, and embezzlement or larceny, and a breach by a refusal on 
the part of the surety company to indemnify. 

It is further contended that the cashier, Hamilton, was permitted to make loans 
without consulting the president or the vice president, contrary to the promise con- 
tained in the statement; that the directors of the bank did not meet every month; 
that the loans, overdrafts, and discounts were not spread upon the minutes and 
examined and approved by the directors in their regular meetings; that the 
accounts of Hamilton were not audited and the cash, notes, and other securities 
claimed to be on hand were not verified; and that depositors’ passbooks were not 
balanced in accordance with the promise made in the said statement. 

The record clearly discloses that the cashier, Hamilton, was short in his account, 
and that to cover the shortage he made false entries in the books. 

We have carefully examined the entire record in this case, and we are clearly 
of the opinion that there was a substantial compliance with the terms and conditions 
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of the bond on the part of the plaintiff. The procedure followed in examining the 
accounts of Hamilton, the cashier, appears to have been substantially in accordance 
with the terms of the statement. 

The evidence shows that first a state examiner visited the bank and discovered 
part of the shortage, filing his report with respect to the same; that thereupon 
notice was given to the defendant company; that the adjuster of the defendant 
came, and, according to the testimony of Mr. Gallemore, president of the bank, 
they agreed to get an expert accountant, and that the company would settle by 
his report. 

As soon as the report of the private accountant was obtained it was for- 
warded with an affidavit as to the items of shortage as disclosed by the audit. 
It does not appear that any objection was raised to the proof of loss or the method 
of accounting arrived at by the expert. 

The books were offered to the company. It would seem that everything was 
done which the defendant required, even to having Mr. Gallemore, the president, 
make criminal complaint azainst the cashier on the request of the defendant. 

The words of the bond are to be construed liberally in favor of the insured, 
and not given a technical or strained construction in order that the purpose of 
the bond may be defeated and the undertaking of the parties rendered nugatory. 
Southern Surety Co. v. Tyler & Simpson Co., supra. 

A number of cases are cited in defendant’s brief which have been carefully 
examined, but we find nothing in the authorities referred to in direct conflict with 
the rule announced by the decisions of our own court in a case such as is dis- 
closed by the record before us. 

It is sufficient to say that, aside from the defalcation of the cashier, the burden 
of proof in view of the issues made by the pleadings rested upon the defendant, 
and the falsity of the promissory warranties must be established by the defendant. 

The second proposition discussed in defendant’s brief is that “the admission 
of incompetent evidence prejudicial to the party objecting is reversible error,” it appears 
from an examination of record that, at the time the bank was taken over and Mr. 
Hamilton, the cashier, was checked up, a deputy state examiner looked into the matter 
and found Mr. Hamilton short about $2,900; that Mr. Hamilton made no satisfactory 
effort to ascertain the correctness of the report, or to explain it, but at his request 
which was agreed to by a representative of the bank and a representative of the Na- 
tional Surety Company, plaintiff in error, a private auditor was employed, Arthur 
Young & Co., of Kansas City, Mo. The Arthur Young Company, with the knowledge 
and consent of all the parties, made a report of the condition of the bank during the 
incumbency of Mr. Hamilton as cashier, which report was identified by the inspector 
of the defendant in the trial of the case. 

In view of these facts we think the objection of plaintiff in error to the 
introduction of said report was properly overruled. 

The further contention is made that said report contained statements of Mr. 
Hamilton to the representative of the Arthur Young Company, and that the court 
erred in refusing to strike out of the report these statements and admissions of 
Hamilton on the request of the defendant; but, in view of the fact that the record 
discloses that Hamilton desired the Arthur Young Company to make an audit of 
the accourits of the bank and made certain statements with reference to his accounts 
to the auditor making the examination, we think the court did not err in admitting 
the said report in its entirety. Furthermore, we are clearly of the opinion that 
there was ample evidence to sustain the verdict of the jury if the report had 
contained no mention of any statements made by Hamilton to the said auditor. 

Mr. Gallemore, president of the bank, testified that the inspector of the defendant, 
who had charge of the matter, agreed to abide by the report, and it was produced 
from the files of plaintiff in error at the trial of the case. 

It is next contended that the court erred in giving certain instructions (No. 5 
and No. 6). We have examined the instructions complained of, and are of the 
opinion that they were applicable to the case. s 

Instruction No. 5 was to the effect that, if the jury found and believed from 
the evidence that the First State Bank of Bernice did sustain a loss by reason of 
any act of larceny or embezzlement of John F. Hamilton as cashier, committed 
between the 15th day of October, 1918, and the 2d day of September, 1919, and 
that said bank performed and complied with all of the conditions precedent, as 
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set out in the bond of suretyship, admitted by the pleadings to have been furnished 
to said bank by said John F. Hamilton as principal, and the National Surety Com- 
pany, defendant herein, as surety, the verdict should be in favor of the plaintiff: 
and in instruction No. 6 the court told the jury in effect that, if, on the other 
hand, they did not believe from the evidence that said bank did sustain a loss by 
reason of an act of larceny or embezzlement of said Hamilton, committed at the 
time and in the manner set forth in instructon No. 5, or that said bank failed, 
neglected, or omitted to substantially comply with and perform any one or more 
of the conditions precedent to the recovery as set out in the bond of suretyship and 
in the preceding instruction, their verdict should be in favor of the defendant. 

We think it is sufficient to say that there was no material issue raised by the 
evidence on the questions which it is urged should have been covered by the 
instructions complained of. 

It is also contended that the court erred in permitting defendant in error, 
N. C. Gallemore, the president of the bank, to testify in regard to the custom of 
banks in balancing the passbooks. The argument is that in its application for a 
bond in answer to the question, “How often are depositors’ passbooks balanced ?” 
the answer was, “About once a month”; and such* was the testimony of the president 
of the bank, who stated “that was the usual custom.” We perceive no error in the 
admission of such testimony. 

From an examination of the entire record we conclude that there was no error 
affecting the substantial rights of the defendant committed by the court. 

[2] For the reasons stated we think the judgment of the trial court should 
be affirmed. 


BROWN et at. v. LONDON & LANCASHIRE INDEMNITY CO., OF 
AMERICA. 
(Supreme Judical Court of Massachusetts. Suffolk. June 14, 1924.) 
144 Northeastern Reporter, 395. 

2. INSURANCE—FOREIGN BONDING COMPANY HELD BOUND BY 
AGREEMENT OF AGENT DISMISSING CERTAIN DEFENDANT 
FROM ACTION. 

Agent of foreign bonding company held authorized to bind principal by execu- 
tion in its name of agreement dismissing codefendant from original action, and to 
assent to interlocutory decree of court to that effect, in view of G. L. c. 175, § 16, and 
Chapter 233, § 76, after execution by such agent of a bond conditioned on payment 
of judgment 30 days after final decree against defendant. 

(For other cases, see Insurance, Dec. Dig. § 87.) 

3. PRINICPAL AND SURETY—ON DIRECTING VERDICT FOR PENAL 
SUM OF BOND, PROPER TO ALSO DIRECT ASSESSMENT OF DAM- 
AGES. 

Maximum for which surety on defendant’s bond can in any event be held liable is 
penalty of bond, with interest from date of default, in view of G. L. c. 235, § 9, and if 
damages sustained by plaintiff are less than penal sum of bond, surety gets benefit, 
and it is therefore proper, on directing jury to return verdict for penal sum, to also 
direct them to assess damages. 

(For other cases, see Principal and Surety, Dec. Dig. § 162[2].) 

Exceptions from Superior Court, Suffolk County; Marcus Morton, Judge. 

Action by James Brown and others against the London & Lancashire Indemnity 
Company of America on a bond given to plaintiffs by the Green & Hickey Leather 
Company as principal and defendant as surety. Verdict for plaintiffs, and defend- 
ant brings exceptions. Exceptions overruled. 

H. E. Warner, of Boston, for plaintiffs. 

D. H. Fulton, of Boston, for defendant. 

Rucc, C. J. This is an action on a bond. The defendant is a foreign corpora- 
tion authorized to do business in this commonwealth. It is recited in the bond that, 
in a suit in equity by the plaintiffs against Green & Hickey Leather Company, an 
interlocutory decree had been entered on July 27, 1920, ordering that a bond be 
given or in default a special precept issue. The condition is that, if said Green & 
Hickey Leather Company shall within 30 days after final decree pay to the plaintiffs 
the amount recovered, then the bond shall be void, otherwise in full force. The 
execution of the bond by the defendant and non-performance of its condition were 
admitted by the defendant. 
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It appeared that the suit in which the bond was given (244 Mass. 168, 138, N. E. 
714) was filed on July 6, 1920. The State Street Trust Company was joined as a 
defendant. It is not necessary to narrate the facts touching the point whether, by 
virtue of proceedings in the equity court, the plaintiffs acquired any rights against 
the State Street Trust Company or to property of the principal debtor in its possession. 
Although that is open to grave doubt, we assume without so deciding in favor of 
the defendant that they did acquire such rights. After the bond was given the State 
Street Trust Company was by interlocutory decree dismissed from the proceedings 
without prejudice. The decree was entered pursuant to a written agreement filed 
in court. That agreement contained the words that the obligation of the present 
defendant “as surety on the bond heretofore filed in said case shall remain in full 
force and effect with respect to any decree, if any, which may be entered against 
the defendant Green & Hickey Leather Company.” The agreement was signed so far 
as concerns the present defendant in its name, “by W. W. Hoblitzell, Attorney in 
Fact. [Seal].” The interlocutory decree recited that it appeared to the court “that 
all parties together with the London & Lancashire Indemnity Company, the surety 
on the bond given by the defendant Green & Hickey Leather Company and on file 
in this case, consent thereto. * *,*’ Indorsed upon the interlocutory decree was 
the assent of the defendant signed and sealed in the same form as to the agreement. 
Both the agreement and the assent were signed in the name of the defendant by the 
same person who had executed the bond in the name of the defendant on which this 
action is brought, and the seal of the defendant was affixed by him to the bond, the 
agreement and the assent to the decree. By instrument in writing, he was appointed 
by the defendant its true and lawful attorney in fact “to sign and to seal with the 
company’s seal for and on its behalf as surety and as its act and deed, any and all 
bonds and undertakings.” On this power of attorney was printed the by-law of the 
defendant pursuant to which he was thus appointed by its duly constituted officers. 
That by-law authorized the appointment of attorneys in fact with “full power and 
authority to sign and to seal with the company’s seal, where required, all policies, 
bonds, recognizances, stipulations and all underwriting undertakings.” 

As matter of construction, the power of attorney is not restricted to the execu- 
tion of instruments as surety. The power is to sign and seal “bonds and under- 
takings” “as surety and as its act and deed.” These words must be interpreted in the 
light of Massachusetts insurance statutes concerning the appointment of agents by 
foreign insurance companies and thejr powers. The laws in force in 1920 did not 
differ materially in the relevant sections from those in G. L. c. 175, to which refer- 
ence will be made for convenience. By Section 151, cl. 4, it is provided that: 

“No foreign company shall be admitted and authorized to do business until * * * 
it has appointed as provided in section one hundred and sixty-three some residents of 
the commonwealth as its agents therein.” 

In Section 163 are these words: 

“Upon written notice by a company authoribed to transact business in the com- 
monwealth of its appointment of a person to act as its agent herein, the commis- 
sioner shall * * * issue to him a license which shall state in substance that the com- 
pany is authorized to do business in the commonwealth, and that the person named 
therein is the constituted agent of the company in the commonwealth for the trans- 
action of such business as it is authorized to transact therein. * * * Every company 
shall be bound by the acts of the person named in the license within the scope of his 
apparent authority as its acknowledged agent while such license remains in force. 

[1] There were rightly admitted in evidence (G. L. c. 175, § 16; Id. c. 233, § 76) 
copies of documents in the office of the insurance commissioner showing, as to dates 
material to this case, the appointment by the defendant of Hoblitzell as its agent 
with all the powers conferred upon him by the statutes of this commonwealth, and 
showing also acknowledgment by the defendant of the agency of Hoblitzell for the 
transaction of such business as it was authorized to transact in this ————— 
as a foreign insurance company, and showing further that the defendant was fully 
authorized to transact business in this commonwealth as a foreign insurance company. 
The license issued to Hoblitzell showed that he was a constituted agent of the defend- 
ant “for the transaction, within his apparent authority as its acknowledged agent, 
of such business as it [was] authorized to do in this commonwealth. ee 

[2] It is manifest from this evidence in the light of our statutes that the de- 
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fendant is bound by the execution in its name of the agreement dismissing the 
State Street Trust Company from the original action and by the assent to the inter- 
locutory decree of the court to that effect. No discussion is needed to demonstrate 
that the signing of those papers was within the scope of the apparent authority of 
an acknowledged agent of the defendant to transact the business it was authorized to ” 
do within the commonwealth. 


It follows that the defendant was bound by the action of its agent in assenting 
to the dismissal of the State Street Trust Company from the original suit and can- 
not be heard to complain of it. Such dismissal under the circumstances disclosed 
constitutes no defense to the liability of the defendant on its bond. The court rightly 
directed a verdict for the plaintiff. It becomes unnecessary to consider the other 
defenses urged. 


[3] By order of the court the jury returned a verdict for the plaintiffs in the 
penal sum of the bond and interest, namely, $78,350, and by order of the court the 
jury assessed damages in the sum of $87,329.79, being the amount which the plaintiffs 
recovered in the suit referred to in the condition of the bond. There was no error of 
law in this procedure. The maximum for which the defendant can in any event be 
held liable is the penalty of the bond with interest from the date of its default on the 
bond. Up to that amount as the maximum, the surety may be held for the damages 
actually sustained by the obligee on the bond. For more than that amount the surety 
cannot be held, no matter how great may be the damages sustained by the obligee. 
Judgment is entered for the penal sum of the bond. G. L. c. 235, §9. That may in- 
clude interest from the date of default. In order that the record of the court may 
show the sum for which execution ought to issue, it is desirable that there be upon 
the record of the court an authorized and authentic determination of the damages 
sustained by the plaintiff. If that is more than the penal sum of the bond, with 
interest, it cannot enhance the liability of the surety. If it is less than the penal sum 
of the bond the surety gets the benefit. In any event the amount for which exe- 
cution is to issue is made plain by resort to the court record. Bank of Brighton v. 
Smith, 12 Allen, 243, 90 Am. Dec. 144; Rogers v. Abbot, 206 Mass. 270, 92 N. E. 
472, 138 Am. St. Rep. 394; Newburyport v. Davis, 209 Mass. 126, 131, 95 N. E. 110; 
Harmon v. Weston, 215 Mass. 242, 250, 102 N. E. 470; Rowe v. Peabody, 207 Mass. 
226, 237, 93 N. E. 604. 

Exceptions overruled. 


DUKE ert at. v. NATIONAL SURETY CO. (No. 18538.) 
(Supreme Court of Washington. June 25, 1924.) 
227 Pacific Reporter. 2. 

1. PRINCIPAL AND SURETY—BONDS OF COMPENSATED SURETY 
CONSTRUED MOST STRICTLY AGAINST HIM. 

Bonds of compensated sureties are to be most strictly construed against the 
surety, and where the terms are susceptible of more than one construction the court 
will adopt that construction most consistent with the purpose to be accomplished. 

(For other cases, see Principal and Surety, Dec. Dig. § 59.) 

2. BONDS—PROVISIONS OF STATUTE READ INTO STATUTORY BOND. 
Provisions of statute are read into statutory bond. 

(For other cases, see Bonds, Dec. Dig. § 50.) 

2, BONDS—CONDITIONS IN STATUTORY BOND REPUGNANT TO 
STATUTE TREATED AS SURPLUSAGE. 

Conditions in statutory bond repugnant to the statute are to be treated as sur- 
plusage, under Rem. Comp. Stat. § 777. _ 

(For other cases, see Bonds, Dec. Dig. § 50.) 

4. PRINCIPAL AND SURETY BONDS—BOND HELD STATUTORY BOND 
UNDER STATUTE PROVIDING FOR EXECUTION OF BONDS BY 
BANK’S EMPLOYEES AND OFFICERS AND NOT COMMON-LAW 
BOND. 

Bank’s bond which covered provisions of Rem. Comp. Stat. § 3239, requiring 
boards of directors of banks and trust companies to require officers and employees 
to give surety company bonds, though not in exact language of such statute, but 
which in addition to such statutory requirements insured bank against loss through 
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robbery, burglary and theft, held the bond by such statute and not a common-law 
bond, so that other provisions of bond as to effect of failure to give notice of losses 
and to.commence action within specified period, and as to terms of surety company’s 
liability not covered by such statute, were inoperative under section 777. 

(For other cases, see Principal and Surety, Dec. Dig. § 59.) 

Department 1. 

Appeal from Superior Court, Pierce County; Chapman, Judge. 

Action by John P. Duke and others against the National Surety Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

See, also, Duke v. American Casualty Co. of Tacoma (Wash.) 226 Pac. 501. 

Hayden, Langhorne & Metzger, of Tacoma, for appellant. 

F. D. Oakley, Guy E. Kelly, and Thomas MacMahon, all of Tacoma, for re- 
spondents. 

MackinTosH, J. The appellant, a compensated surety, on November 26, 1918, 
furnished a bond to the Scandinavian American Bank of Tacoma, of which the re- 
spondent is now representative as the supervisor of banking in charge of its liqui- 
dation, it having become insolvent. We will hereafter refer to the bank as though 
it were the actual respondent. This bond was renewed on October 26, 1919, and 
again on November 26, 1920, for one year. The bank became insolvent in January, 
1921. Respondent has made claim against the appellant on the bond, alleging that 
the bank suffered losses in amounts exceeding the amount of the bond and asking 
recovery for the full amount of the bond. So far as material the bond agrees to— 
“hold it [the bank] harmless from and against loss to an amount not exceeding $50,000 
of money, currency, bullion, bonds, debentures, scrip, certificates, warrants transfers, 
coupons, bills of exchange, promissory notes, checks or other similar items hereinafter 
referred to as property. * * * 

“(a) Through any dishonest act of the employees, wherever committed and 
whether committed directly or by collusion with others. * * * 

“(b) Through robbery, burglary, theft, holdup, destruction or misplacement while 
the property is within any of the insured’s offices. 

“(c) Through robbery, holdup or theft by any person whomsoever while the 
property is in transit within twenty miles of any of the offices. * * *” 

This bond does not cover: 

“(d) Any loss, the result of any loan made by the insured or by any of the 
employees, whether authorized or unauthorized, unless such loan be made with intent 
on the part of such employees to defraud the insured. * * * 

“(4) The insured shall give to the underwriter written notice of any loss here- 
under as soon as possible after the insured shall learn of such loss, and within ninety 
days after learning of such loss shall file with the underwriter an itemized proof of 
claim, duly sworn to. * * * 

“(6) No action or proceedings shall be brought under this bond in regard to any 
loss unless begun within twelve months after the insurcd shall learn of such loss, or 
in case such limitation be void under the law of the place governing the limitation 
hereof then within the shortest period of limitation permitted by such law. 

“(11) This bond shall terminate as to any employee (a) as soon as the insured 
shall learn of any default hercunder, committed by such employee.” 

Section 3239, Rem. Comp. Stat., is as follows: ; 

“The board of directors of each bank and trust company shall require its active 
officers and employees and such other officers as they shall designate, each to give a 
surety company bond, in such sum as the board shall specify and the state bank exam- 
iner shall approve, conditioned for the faithful and honest discharge of his duties 
and for the faithful application of all moneys, funds and valuablcs which shall come 
into his possession, or under his control.” 

Section 777, Rem. Comp. Stat. reads: ; 

“No bond required by law, and intended as such bond, shall be void for want of 
form or substance, recital, or condition; nor shall the principal or surety on such 
account be discharged, but all the parties thereto shall be held and bound to the full 
extent contemplated by the law requiring the same, to the amount specified in such 
bond. In all actions on such defective bond, the plaintiff may state its legal effect 
in the same manner as though it were a perfect bond.” : 

[1-3] The first question for determination is whether the bond is a statutory one, 
as claimed by the respondent, or a common-law bond, as claimed by the appellant. 





Surety] Duke v. National Surety Co. 685 


In the determination of this question certain general rules are to be borne in mind. 
One of these is that, in dealing with the bonds of a compensated surety, they are to 
be most strictly construed against the surety, and where the terms of such a bond are 
susceptible of more than one construction the court will adopt that construction most 
consistent with the purpose to be accomplished, which would be the construction 
most favorable to the beneficiary. Stearn’s Suretyship (3d Ed.) p. 404; Southern 
Surety Co. v. Kinney, 74 Ind. App. 205, 127 N. E. 575; Northern Pacific Ry. Co. v. 
Fidelity & Dep. Co., 74 Wash. 543, 134 Pac. 498; Costello v. Bridges, 81 Wash. 192, 
142 Pac. 687, L. R. A. 1915A, 853. Another rule is that in a statutory bond the pro- 
visions of the statute are read into the bond, and if there are conditions contained 
in such a bond repugnant to the statute such conditions are to be treated as surplusage. 
Snohomish County v. Ruff, 15 Wash. 637, 47 Pac. 35, 441; Davis v. Virges, 39 Wash. 
256, 81 Pac. 688; Wenatchee Orchard Co. v. Thompson, 60 Wash. 644, 111 Pac. 874; 
Denny-Renton Clay Co. v. National Surety Co., 93 Wash. 103, 160 Pac. 1; Salo v. 
Pacific Coast Cas. Co., 95 Wash. 109, 163 Pac. 384, L. R. A. 1917D, 613. The 
corollary to this rule is that where the bond is a statutory one the statutory conditions 
which are not expressed in the bond will be inserted therein. These two rules are 
virtually covered by section 777, supra. 

[4] We come first to the determination of whether this bond can be construed as 
a bond given under section 3239. That section provides that a bank shall require a 
surety bond conditioned for “the faithful and honest discharge of the employees’ duties 
in the faithful application of all funds which may come into their possession.” The 
bond here, in subdivision (a) though not in the exact language of the statute, covers 
the exact matter referred to in the section quoted, and were there nothing more in 
the bond than this there would be no hesitancy in declaring the bond to be a statutory 
bond. It is pointed out, however, that subdivisions (b) and (c) relate to matters not 
covered by the statute and constitute the bond really a contract of insurance. It is 
true that the matters in (b) and (c) have no relation to the statutory requirements, 
but it is to be noticed that they do not limit the statutory requirements, but go beyond 
them and afford an added protection to the bank. Those auhorities which strike 
provisions in statutory bonds limiting the statutory requirements would seem to jus- 
tify the holding that where there are provisions in bonds in addition to those required 
by statute, and not repugnant thereto, such additional provisions are effective and 
that in reality the bond partakes of two characteristics—that it is not only a statutory 
bond, but is a common-law bond in so far as it contains provisions additional to the 
statutory provisions. This court, in Puget Sound State Bank v. Galluccil, 82 Wash. 
445, 144 Pac. 698, Ann. Cas. 1916A, 767, construing a question somewhat analogous, 
gave countenance to this view, where we said: 

“The law seems to be well settled that bonds of this nature may be required by, 
and given to, a public corporation in excess of, or wihout any statutory authority and 
the beneficiaries thereunder be none the less entitled to recover thereon.” 

If the bond contained only provisions (a), (b), and (c), it clearly would be 
proper to interpret it as a statutory bond, in so far as provision (a) is concerned, 
with additional common-law bond provisions (b) and (c); but attention is called to 
the exceptions, one of which we have set out as (d) which provides that the bond 
does not cover any loss which is the result of a loan made by an employee unless the 
loan was made with intent to defraud. Of course, if it is a statutory bond such a 
provision, under the rules to which attention has been called, if in conflict with the 
statutory requirements, would be read out of the bond, and in any event, bearing in 
mind that other rule which provides that the bond shall be so construed in favor of 
the beneficiary, exception (d) should be held to mean that the bond does not cover 
any loss suffered by the bank, unless such loss was the result of an employee’s dis- 
honesty or bad faith. When so read, the exception in no way conflicts with the 
requirement of section 3239, and the surety company is still liable for “the faithful 
and honest” discharge of the employee’s duties. 

If this bond can be interpreted as a statutory bond, the question then arises 
whether it was so intended. As supporting the argument that it is not intended as a 
statutory bond, the appellant claims that the bond was never “required,” nor was it 
approved by the state bank examiner, as called for by statute. It must be conceded 
that the testimony upon these two points is meager. However, it does disclose that 
this bond was the only one taken by the bank to protect itself in any manner against 
possible malfeasance of its employees; that the bond was found among the bank’s 
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papers when the liquidator took charge; and there is some testimony by officers and 
directors that this bond was taken in conformity with the mandate of the statute. 
This testimony, although not direct and positive, receives the aid of the presumption 
that the officers of the bank were heedful of the duties imposed upon them by law. 
The testimony in regard to the approval of the bond by the state bank examiner con- 
sists of proof that the bond was in the papers of the bank and was there at the time 
that the various examinations were made of the bank by the examiner or his deupties. 
If the bond was examined by such officers and no objection was made thereto, we 
do not think the statute calls for any more formal approval; but, if a more formal 
approval was required, the presumption again is that the state officers had done what 
1s required to be done, and so disposes of this contention. 

Appellant further argues that this is not, in any event, a statutory bond, because 
it was not required by statute to be given by a public officer to secure performance 
of his official duties, and because the bond was not given for the benefit of the general 
public or any part thereof. As we view it a definition such as is contended for by the 
appellant of a statutory bond is too restricted, and we agree with what was said by 
the Supreme Court of Indiana, in United States Fidelity Co. v. Poetker, 80 Ind. 255, 
102 N. E. 372, L. R. A. 1917B, 984, that: 

“* * * Tt has been frequently decided in this state that bonds taken pursuant 
to a requirement of a public statute are official bonds within the meaning of this 
section of the statute.” 

As bearing generally upon the question here, the following cases are to be noticed: 

United States Fidelity Co. v. Poetker, supra, which holds that the quasi public 
nature of the banking business makes it a proper subject of legislative control and 
that a surety for profit, giving a bond to a bank to cover its employees, should have 
its contract construed most strictly against it, and that such a bond should have its 
liability measured by the statutory conditions and that provisions therein intended to 
limit or avoid liability are without effect and that provisions of the statute are read 
into the bond, whether written therein or not, and construing the contract upon which 
the rights and liabilities of a surety are to be determined, contains a convincing dis- 
cussion of the subject. 

The Supreme Court of Oklahoma in Western Cas. & Guaranty Ins. Co. v. Board 
of Commissioners, 60 Okl. 140, 159 Pac. 655, L. R. A. 1917B, 977, reviews many of 
the prior decisions of various courts and says: 

“Here the statute fixes the conditions of the depository bond. Section 1540 
supra. This law, with all its terms, no more and no less, becomes a part of the bond- 
ing contract. The board has no authority to waive any part of the statute nor add 
anything to it. The bond in controversy, as executed, contains all the conditions 
required by the statute, with the addition of a condition requiring notice, which tends 
to modify the statute and to limit the liability. This additional condition, we think, 
may not be imposed.” 

" The last suggestion made in the above excerpt disposes of another contention of 
appellant—that under provisions (4), (6), and (11) the surety should have been 
relieved by failure of the bank to give notice as soon as possible after it had learned 
of the losses and by failure to have begun action within 12 months, after learning 
of such loss, and, further, that the bond, in any event, was terminated because the 
pank should have learned of the defaults of its employee which occurred even before 
the bond was renewed the first time, in 1919. So far as this bond is a statutory bond 
such provisions are inoperable, and so far as it is a common-law bond it is not 
necessary for us to determine their effect here. The case of Fidelity Co. v. Duke 
(C. C. A.) 293 Fed. 661, does not hold that a bond similar to the one given here is 
not a statutory bond, but sent the case back for a new trial to determine the question 
whether the bond had been required by the board of directors or approved, and as 
bearing on this question, to determine whether any other bond had been given and 
whether the parties contemplated that the bond was given by virtue of the statute. 
The case of Smith v. Tukwila, 118 Wash. 266, 203 Pac. 369, is only authority to the 
effect that where a bond is required by statute and a bond is given which, as that case 
says, “does not meet any of the requirements of the statute,” such a bond is not a 
statutory bond, but that it may be construed as a common-law bond, there being no 
provision of law by which a common-law bond might not be taken. If the bond 
before us, like the bond in the Smith Case, did not meet any of the statutory require- 
ments there could be no question, of course, that it was not a statutory bond, no 
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matter what may have been the intent of the parties in executing it, and, there being 
no provision in the banking law or anywhere else in the statutes forbidding a bank 
taking a common-law bond, it would be construed to be a bond of that nature. 

Being satisfied, therefore, that this bond is a statutory bond, the only question 
remaining in this case is to determine the appellant’s liability thereunder. 

One Larson was, during the life of this bond, vice-president and general manager 
and later president of the bank, and numerous of his transactions are set up as having 
resulted in loss to the bank and constituting dishonest acts. The sum total of the 
losses resulting from these acts exceeded by many times the appellant’s liability. It 
only becomes necessary to determine whether there are a sufficient number of these 
in amount to cover that liability, and we may exclude various items about which 
there may be a serious question. 

Taking up the items which the evidence appears clearly to establish as having 
resulted in a loss and having been the result of dishonest acts we find the following: 

(1) An item of $20,000, which arose in this manner. The capital stock of the 
bank was increased, and Larson subscribed for 1,443%4 shares of the increase, and for 
this sale to himself he paid himself a commission of $20,000 out of the bank’s funds. 

(2) Larson had a personal hotel bill in the sum of $1,445.09 which, under his 
direction, was charged to the bank as one of its expenses. 

(3) Larson made a note payable to a bank in Nome, Alaska, which he deposited 
in his bank and credited the amount to his personal account. As a cash item the note 
was forwarded to the Nome bank, which did not pay it, the testimony showing that 
that bank had not authorized Larson to make or send the note to it. 

(4) Larson had a note in the Merchants’ Loan & Trust Co. of Chicago, interest 
upon which, in the amount of $2,035.18, he directed the Chicago bank to charge to 
the account of the Scandinavian American Bank. 

(5) At the time of the failure of the bank Larson had an overdraft in the sum 
of $1,589.20, and while ordinarily an overdraft though unlawful may not necessarily 
have been dishonest, under all the circumstances of this bank and Larson’s knowledge 
of them it is plainly apparent that this overdraft comes within the category of dis- 
honest transactions. 

(6) The account of one Lindeberg, a depositor, was charged in the sum of 
$31,250, which was paid by Larson to Johnson, another officer of the bank, who was 
desirous of disposing of his stock in the bank. A cashier’s check was drawn for 
this amount to pay it upon the order of Larson for the purpose of paying Johnson, 
and the transaction was held in the cash account for two or three days, when Lar- 
son ordered that it be charged to Lindeberg’s account. Such a transaction, of course, 
was illegal. The Lindeberg indebtedness to the bank was far in excess of the amount 
which could be loaned to any one person under the law, and the Lindeberg indebt- 
edness has resulted in a loss of more than the amount of this bond. As was said in 
National Surety Co. v. Williams, 74 Fla. 446, 77 South. 212: 

“When Wilder (dishonest cashier) put his note, which was of no value, in the 
bank, and issued a certificate of deposit of the bank for a like amount, which he used 
to purchase property for himself, the transaction was in legal effect _the same as if 
he had taken the cash out of the bank and used it in the purchase of such property. 
In this situation it cannot be successfully contended that he has not misappropriated 
the funds of the bank from which it has suffered pecuniary loss, nor that such 
misappropriatioi was not fraudulent and dishonest.” 

All of these transactions were without the authority of the board of directors 
and without their consent or actual knowledge, although some of the transactions 
might have been discoverable by a thorough examination of the books of the bank, 
but were not discoverable by such an examination as the law holds the directors 
accountable to make. The sum total of the loss as a result of these clearly dishonest 
acts exceeds the amount for which the appellant is liable, and the judgmcnt against 
it in the full amount of its bond is therefore affirmed. 

Main, C. J., and Tolman and Parker, JJ., concur. 


PRICE COUNTY v. NORTHWESTERN CASUALTY & SURETY CO. er at. 
(Supreme Court of Wisconsin. June 3, 1924.) 
SCHOOLS AND SCHOOL DISTRICTS—THAT PENALTY IN CON- 
TRACTOR’S BOND WAS LESS THAN STATUTORY REQUIREMENT 
HELD NOT TO RELIEVE OBLIGOR. 


The fact that the penalty contained in a bond executed to. county for perform- 
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ance of contract to build a schoolhouse was less than the penalty required by St. 1923, 
a held not to relieve obligor from liability incurred, and for which he was 
paid. 

(For other cases, see Schools and School Districts, Dec. Dig. § 81[2].) 

Appeal from Circuit Court, Price County; G. N. Risjord, Judge. 

Action by the County of Price against the Northwestern Casualty & Surety 
Company and another. From the judgment overruling a demurrer, named defendant 
appeals. Affirmed. 

Action on a bond for the performance of a contract to build a normal school 
building for the agreed price of $75,719.44. The complaint alleges, inter alia, that 
by mistake the penalty was recited in the sum of $38,000 instead of in the con- 
tract price or more as required by St. § 3327a, a part of which reads: 

“No such contract shall hereafter be made or let unless the contractor shall 
give a good and sufficient bond, the penalty of which shall not be less than the 
contract price, conditioned,” etc. 

The complaint asked for judgment in the sum of $38,000. The defendant, the 
Northwestern Casualty & Surety Company, entered a general demurrer, which was 
overruled, and it appealed. 

McMahon, McMahon & Hayes, of Milwaukee (Van Dyke, Shaw, Muskat & 
Van Dyke, of Milwaukee, of counsel), for appellant. 

John B. Fleming and Linderman & Ramsdell, all of Eau Claire, for defendant. 

C. E. Lovett, of Park Falls, and W. K. Parkinson, of Phillips, for respondent. 

Vinge, C. J. The claim of the appellant is that, since the penalty of the bond 
is less than the statutory requirement, it is void, and a number of cases are called 
to our attention where the court has held invalid contracts not conforming to 
statutory requirements. Such cases are usually those where taxpayers are seeking 
to enjoin the unlawful or irregular expenditure of public moneys, or where the 
municipality is seeking to defend payment of public moneys under unlawful or 
irregular contracts, and they do not apply to the present situation. 

The statute here in question was designed to protect the public ,not to defraud 
it, by requiring a bond in an adequate penalty. If the penalty provided in a bond 
is less than the statutory one, the obligor on the bond cannot invoke the aid of the 
statute to shield him from the liability he has incurred and for which he has been 
paid. A departure from such statutory provisions in a bond does not contravene a 
general public policy which requires it to be declared void in every instance, as was 
the case in Kilbourn City v. Southern Wis. Power Co., 149 Wis. 168, 135 N. W. 499. 

The principle of law applying to this case is so aptly stated in the cases of 
Madison v. American Sanitary Eng. Co., 118 Wis. 480, 511, 95 N. W. 1097, 1108, 
and Beloit v. Heineman, 128 Wis. 401, 107 N. W. 335, that no further elaboration 
of it is deemed necessary. In the first case it was said: 

“Taxpayers whose money is about to be spent, or property owners whose 
land is about to be charged, may challenge the legality of municipal acts and con- 
tracts calling for such expenditures on the ground that the. proper legal steps have 
not been taken, but persons who enter into a contract with the city stand in 
a different position. Such a person cannot even make the defense of ultra vires 
or total lack of power on the part of the corporation to make the contract. Security 
Nat. Bank v. St. Croix Power Co., 117 Wis. 211, 94 N. W. 74. If the defense of 
ultra vires cannot be made, it is very evident that the lesser claim of failure to 
execute a given power in the statutory way must also be ineffective.” 

In the latter case the city rented a stone crusher to defendant, and he objected 
to the payment of rent on the ground that the city had no power to rent it. The 
court said: 

“Whatever limitations may have existed on the power of the * * * town board 
or its officers to confer upon an individual the right to use such machine, they are 
entirely immaterial to the defendant, who has actually enjoyed that privilege under 
an attempted contract. No limitation rested upon his ability or power to agree to 
pay for such use, and he, having received all the benefits of such a contract as 
if it were valid, cannot now question its validity in order to repudiate his agree- 
ment to pay a price for that which he has received. Farmers’ & M. Bank v. Detroit 
& M. R. Co. 17 Wis. 372; Bullen v. Milwaukee T. Co. 109 Wis. 41, 44, 
85 N. W. 115; Security Nat. Bank v. St. Croix P. Co., 117 Wis. 211, 94 N. W. 74; 
Madison yv. American S. E. Co., 118 Wis. 480, 95 N. W. 1097.” 

Order affirmed 
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MISCELLANEOUS 


STATE ex rel. JULIAN, Insurance Com’r. et al. v. UNITED BROTHERS OF 
AMERICA AND SISTERS OF TRUE LOVE. (3 Div. 675.) 
(Supreme Court of Alabama. June 19, 1924. Rehearing Denied June 30, 1924.) 
100 Southern Reporter, 830. 
INSURANCE—FRATERNAL BENEFIT SOCIETY HELD EXEMPT FROM 

LICENSE TAX. 

Fraternal benefit society, whose members did not exceed 500, and whose death 
or disability benefits in any one year did not exceed $300, was, under Fraternal 
Benefit Society Act, §29, exempted from payment of annual license tax required 
by section 15. 

(For other cases, see Insurance, Dec. Dig. § 690.) 

Appeal from Circuit Court, Montgomery County; Leon McCord, Judge. 

Bill of the State of Alabama, on the relation of Frank N. Julian, Commissioner 
of Insurance, and Harwell G. Davis, Attorney General, for writ of quo warranto, 
etc., to the United Brothers of America and Sisters of True Love. From a decree 
denying relief, complainant appeals. Affirmed. 

Harwell G. Davis, Atty. Gen., and Edwina Falkner, Asst. Atty. Gen., for 
appellant. 

Rushton, Crenshaw & Rushton, of Montgomery, for appellee. 

Miter, J. ‘This is a petition filed by the state of Alabama, on relation of 
Frank N. Julian, as commissioner of insurance, against the United Brothers of 
America and Sisters of True Love, a domestic corporation. It avers the defendant 
has not procured, as the statute requires, an annual license for which it shall 
pay petitioner annually the sum of $50, under section 15 of the act, General Acts 
1911, p. 710, and it has willfully failed and refused to comply therewith. The peti- 
tion seeks a writ of quo warranto, an injunction restraining the defendant from 
further exercising any of the grants or powers conferred on it, for the appointment of 
a receiver, and that it submit all of its books and documents in regard to its 
business to the petitioners for examination. 

The defendant answered that it was exempt under section 29 of this Fraternal 
Benefit Society Act (Gen. Acts 1911, p. 720) from the payment of this license tax, 
and is not required to secure the license as it was before and, at all times since. 
this act was approved, has been an association of local lodges of a society doing 
business in this state, which provides death benefits not exceeding $300 to any one 
person or disability benefits not exceeding $300 in any year to any person, or both, 
and that it did not then have, and it has never had, more than 500 members. 

The cause was submitted to the court on the bill and answer for final decree by 
written agreement of the parties. The court by decree held complainant was not 
entitled to relief, and dismissed the bill of complaint. This appeal is prosecuted 
by complainant from that decree. 

This cause involves the construction of this part of section 29 of the act in 
General Acts 1911, p. 720: 

“Nothing contained in this act shall be construed to affect or apply * * * to 
an association of local lodges of a society now doing business in this state which 
provides death benefits not exceeding three hundred dollars to any one person, or 
disability benefits not exceeding three hundred dollars in any year to any one person, 
or both, * * * Provided, always, that any such domestic order or society which 
has more than five hundred members, and provides for death or disability benefits, 
and any such domestic lodge, order or society which issues to any person a certi- 
cate providing for the payment of benefits, shall not be exempt by the provisions 
of this section, but shall comply with all the requirements of this act. 

This Section 29 of the act has been interpreted by this court, and the question 
here presented was practically settled in Proctor v. Huffman, 193 Ala. 216, 68 
South. 969. 

The pleading and agreed facts clearly show the defendant is a society com- 
posed of an association of local lodges. It was organized and incorporated in this 
state, and was doing business therein when this act was approved. It provides 
for its members death benefits not exceeding $300 to any one person or disability 
benefits not exceeding $300 in any one year to any one person, or both. The 
membership of the defendant has never exceeded 500. Hence we must hold 
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Section 15 of the act requiring an annual license of $50 to be paid to the com- 
missioner of insurance does not apply to this defendant. The defendant under the 
admitted facts is exempted by that part of Section 29 of the act quoted above 
from the payment of this annual license tax required by Section 15 of the act. 
The proviso applies to the defendant; but the defendant does not come within its 
provisions making it liable for the license tax and subject to the act because its 
membership does not now and has never exceeded 500. Proctor v. Huffman, 193 
Ala. 216, 68 South. 969. 

The decree of the trial court is free from error, and it is affirmed. 

Affirmed. 

Anderson, C. J., and Sayre and Gardner, JJ., concur. 


FILLBACH v. VAN CAMP, Commissioner oF INsurANcE. (No. 5623.) 
(Supreme Court of South Dakota. June 14, 1924.) 
199 Northwestern Reporter, 246. 
1. INSURANCE—WHEAT CROP HELD NOT INSURED AGAINST HAIL 

FOR FAILURE TO LIST IT OR REPORT ACREAGE AS REQUIRED 

BY STATUTE. 

Plaintiff's wheat crop held not insured against hail because crop was not listed 
by assessor or reported by owner for hail insurance to either assessor or county 
auditor as required by Laws 1919, c. 244, §§ 5, 6, as amended by Laws 1921, c. 265, 
§§ 1, 2; Section 7, Laws 1919, c. 244, merely specifying maximum amount of insur- 
ance and period it is in force. 

(For other cases, see Insurance, Dec. Dig. § 13%. 

2. INSURANCE—ESSENTIALS TO SECURING STATE INSURANCE OF 

CROPS AGAINST HAIL STATED. 

To effect hail insurance on crops, it is incumbent upon owner or other interested 
party to see to it that crop is properly reported by one or the other of three methods 
of listing it for hail insurance, as prescribed by Laws 1919, c. 244, §§5, 6, as 
amended by Laws 1921, c. 265, §§1, 2. 

(For other cases, see Insurance, Dec. Dig. § 13%.) 

Original proceeding in mandamus by W. C. Fillbach against W. N. Van Camp, 
as State Commissioner of Insurance and of Hail Insurance. Writ denied. 

Paul Byrne, of Miranda, and W. J. Jacobs, of Faulkton, for plaintiff. 

Buell F. Jones, Atty. Gen., and Benj. D. Mintener, Asst. Atty. Gen., for defendant. 

Pottey, J. This is an original proceeding in mandamus brought to compel 
the insurance commissioner to issue to plaintiff a warrant for $386 in payment of 
damages sustained by plaintiff, because of injury caused by hail to 60 acres of wheat, 
on the 28th day of July, 1923. That plaintiff had the wheat, and that it was injured 
as alleged by plaintiff, is admitted by defendant. But defendant alleges that the 
wheat in question had not been listed by the assessor nor reported by the owner 
for hail insurance to either the assessor or the county auditor, and that for that 
reason the said wheat was not insured. 

The only question involved in the case is: Are growing crops automatically 
insured against injury by hail without being listed by the assessor or reported for 
that purpose by the owner. Plaintiff contends that they are, while it is defendant’s 
contention that in order to bring a crop within the protection of the law one or the 
other of three different acts must be performed: First, the assessor must list it 
for hail insurance; or, second, the owner must report it to the assessor; or, third, 
the owner must report it to the county auditor. That either of the above acts will 
bring a crop within the protection of the law is not questioned. 

Section 5 of Chapter 244, Laws 1919, as amended by Chapter 265, Laws 1921, 
makes it the duty of the assessor, at the time of listing property for assessment, to 
return the number of acres in crop or to be sowed or planted, with the name of 
the owner, tenant, or cropper, as the case may be, and, if the land has not yet 
been planted he shall return the number of acres under plow or cultivation in each 
tract, and for the purpose of this act the total number of acres under plow or 
cultivation so turned in by the assessor shall be taken and considered to be the 
number of acres in crop; provided, however, that the owner, tenant, cropper, etc., 
may, on or before the Ist day of June, file with the county auditor a verified state- 
ment of the number of acres in crop. If this statement is made, then it shall take 
precedence as to the number of acres in crop over the return of the assessor, and 
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shall be accepted by the auditor as the correct number of acres to be taxed for 
hail insurance. 

Section 6 emphatically makes it the duty of the party assessed to report to 
the assessor the number of acres in crop as often as the land is assessed. If the 
report required by this section is not made, then the report made by the assessor 
shall be taken as correct, and shall be the basis for computing the premium of 
hail insurance. 

Plaintiff relies upon what is said in Section 7, c. 244, Laws of 1919, in support 
of his contention that all crops planted are insured against loss or damage by hail, 
regardless of whether they have been in any manner listed or reported. This 
section reads as follows: 

“All land planted to crops as defined in this act in this state shall be and is 
hereby deemed to be insured against loss by hail each year on and after 12 o’clock 
noon of the first day of June to 12 o’clock noon the fifteenth day of September, 1919, 
and annually thereafter on and between said dates to the amount of, but not exceed- 
ing, ten dollars per acre for each acre in crop, except as hereinafter provided; pro- 
vided, however, such insurance shall automatically cease when said grain is cut 
or harvested or destroyed by means other than hail.” 

The first two lines of this section, standing alone, appear to support plaintiff's 
theory, but, upon a careful analysis, it will be found that they do not purport to 
do anything of the kind. The clause “crops as defined by this act” has reference 
to the acreage that has been listed or reported in one or the other of the three 
ways above set out, and not to crops in general, whether they have been listed or 
reported or not. What this section does do, and all it purports to do, is to specify 
the period of time during which the insurance is to be in force, and the maximum 
amount of such insurance. 

Under the provisions of the hail insurance law, it is primarily the duty of the 
owner or other authorized person to list his crops in the manner provided by law 
if he wishes to have the same insured against loss or damage by hail. Of course, 
it is the duty of the assessor to list the crop acreage, and, if the owner fails to 
make proper return of such crop acreage as provided by law, then the return of 
the assessor is taken as correct, and the crop is insured. But if for any reason 
the assessor has failed to list the crop for hail insurance, and the owner has not 
reported it, then it is not insured. In other words, it is incumbent upon the owner 
or other interested party to see to it that the crop is properly reported by one 
or the other of the three different methods of listing it for hail insurance. Bossem 
v. Olsness, 48 N. D. 68, 182 N. W. 1013; Brown v. Nelson (N. D.), 197 N. W. 223. 

The writ will be denied. 


BAUER v. NATIONAL UNION FIRE INS. CO. OF PITTSBURGH, PA. 
(Supreme Court of North Dakota. Jan. 5, 1924. Rehearing Denied April 23, 1924.) 
198 Northwestern Reporter, 546. 

(Syllabus by the Court.) 

1. INSURANCE—COMPLAINT HELD TO STATE CAUSE OF ACTION ON 

POLICY, AND NOT FOR DAMAGES FOR FRAUD. 

Complaint examined, and, for reasons stated in the opinion, held to state a cause 
of action upon the policy of insurance, and not for damages on account of fraud. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

2. INSURANCE—EVIDENCE HELD TO SUPPORT FINDING THAT 

AGREEMENT TO COMPROMISE LOSS PROCURED BY FRAUD. 

For reasons stated in the opinion, it is held that there is sufficient testimony in the 
record to support a finding by the jury that an agreement to compromise the loss 
under the policy was procured by fraud. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

7. INSURANCE—FINDING THAT INSURER’S AGENT HAD AUTHORITY 

TO SETTLE SUSTAINED. 

Held, for reasons stated in the opinion, that there is sufficient evidence to support 
a finding by the jury that the agent of the defendant had authority to make a settle- 
ment of the claim arising under the policy. 

(For other cases, see Insurance, Dec. Dig. § 76.) 

Appeal from District Court, Morton County; H. L. Berry, Judge. 

Action by Christian Bauer against National Union Fire Insurance Company of 
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Pittsburgh, Pa. From a judgment for plaintiff, defendant appeals. Reversed and 
remanded for new trial on specified issue. 

Barnett & Richardson, of Fargo, and J. A. Heder, of Mandan, for appellant. 

Jacobsen & Murray, of Mott, and Norton & Kelsch, of Mandan, for respondent. 

Jounson, J. This action was brought in the District Court of Morton County, 
and resulted in a verdict and judgment in favor of the plaintiff. The action is 
brought on account of an insurance policy issued by the defendant to the plaintiff, 
according to the terms of which the defendant agreed to indemnify the plaintiff 
against crop failure due to hail, drouth, hot winds, etc. The complaint alleges the 
corporate character of the defendant; the execution of the policy, and a payment 
of the premium by plaintiff; that loss was incurred thereunder and adjusted by 
defendant; that by fraud and false representations the defendant induced the plain- 
tiff to accept in full settlement a return of the premium paid. with the promise of 
the defendant to pay the plaintiff a larger percentage than the premium upon the 
loss, if any other policyholder received or collected more from than the defendant com- 
pany; that the defendant promised, as a part of the consideration for the settlement 
and adjustment, to pay plaintiff the same percentage paid other policyholders; that 
the defendant, at the time the adjustment was made, presented to plaintiff a paper 
to sign, which was represented to be a receipt for the amount of money the defend- 
ant was then paying the plaintiff; that plaintiff relied upon and believed the repre- 
sentations of the adjuster of the defendant; that such paper in fact purported to be a 
release of defendant from all liability under the policy and a full settlement of his 
claim; that plaintiff at the time of the settlement returned the policy to the defend- 
ant. It is then alleged that all of the foregoing representations were false; that the 
company was not in difficult financial straits or threatened with bankruptcy; that it 
was able to pay in full all losses, including plaintiff's; that other policyholders were 
paid more than the premium, to wit, a full 100 per cent. of the loss; and that the 
plaintiff claims the full amount due on the policy after allowing credit for the 
amount paid, to wit, $126.70. It is then alleged that, when the plaintiff became aware 
of the fraud and misrepres°ntations, he cancelled the settlement and release and 
offered to restore to the defendant the amount paid it, upon condition that the defend- 
ant would restore to plaintiff what it received from him, namely, the policy and 
the release ; and that the defendant refused to restore to this plaintiff the policy and 
the release which it received in settlement, and refused to accept plaintiff’s offer of 
cancellation. It is then alleged that the plaintiff has been damaged in the sum of 
$570, no part of which Has been paid, except $126.70. 

To this comnlaint the defendant answered, admitting the corporate character of 
the defendant, the execution of the policy, and the payment of the premium there- 
under. The defendant further admits that it was not bankrupt, that certain holders 
of crop policies would not accept a return of the premium or settle for a return 
thereof; it further admits the execution of the release by the plaintiff and described 
in the complaint. Otherwise, the answer denied the allegation on the complaint. As 
an affirmative defense the defendant alleges that the policy was obtained by fraud 
and misrepresentations as to the condition of the crop at th: time the policy was 
issued; that thereafter the defendant, upon knowing the facts, denied liability under 
the policy, and offered to return the premium paid thereon; and that such offer 
was accepted. It is further alleged that the policy became void and of no effect, 
because of fraud and misrepresentation and false swearing in procuring the same. 
It is then further alleged, as affirmative defense, that the plaintiff and defendant 
entered into an agreement of accord which was fully satisfied and performed, and 
that the plaintiff accepted the sum of $127.05 in full satisfaction, compromise, and 
indemnity for all claims on account of the loss of the crop of the year 1917, described 
in the policy. Upon the issues thus framed the case was tried to a jury. A verdict 
was returned in favor of the plaintiff for the sum of $471.95, with interest from 
November 1, 1917, at 6 per cent. : 

At the close of plaintiff's case, and at the close of the entire case, motions for a 
directed verdict were made and denied; after the verdict, a motion for judgment 
notwithstanding or for a new trial was made and denied. Thereafter the defend- 
ant appealed from the order denying the motion for judgment notwithstanding the 
verdict or for a new trial and from the judgment entered upon the verdict. 

[1] Counsel for the defendant contends that the plaintiff is suing upon the 
policy, and, in order to avoid the effect of the release and compromise settlement, the 
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defendant must show that the settlement was procured by fraud, and that he has 
properly rescinded and offered to return the consideration. Counsel for the respond- 
ent in the oral argument stated that respondent was suing on the policy or for fraud. 
We have examined the complaint carefully and compared it with the complaint 
in the case of Rokusek v. National Union Fire Ins. Co. (N. D.) 195 N. W. 300, and 
have come to the conclusion that there is no substantial difference in the complaints. 
In that case we said: 

“However, after a careful consideration of the pleadings and the record, it is 
clear to us that the action is not one for damages on account of fraud.” 

Counsel for the plaintiff, both in the brief and in the oral argument, expressly 
says that plaintiff is not relying on an accord. He stands on the policy, claiming a 
rescission of the compromise settlement on account of the fraudulent representations 
as to the inability of the defendant to pay on account of the large losses during 
the year 1917. This narrows the issues materially. There is really but one question 
involved, namely, was there such a rescission of the compromise settlement as 
entitles the plaintiff to recover the full amount of the loss under the policy? 

[2, 3] It has been held by this court many times under the statutes that the 
defrauded party to a contract has the choice of two remedies: He may affirm the 
contract and recover damages for the injuries sustained by reason of the fraud, or 
he may rescind the contract, return what he has received under it, and recover 
any sum paid by him pursuant thereto. These remedies are mutually inconsistent 
end exclusive; they are not available in the same action; one is founded on the 
theory that the contract is in full force, while the other assumes it has ceased to exist. 
When the defrauded party has exercised his option to rescind, his right of election 
is exhausted, and he must abide by his decision. Sonnesyn v. Akin, 14 N. D. 248, 
257, 104 N. W. 1026. That the respondent has proceeded on the assumption that the 
compromise agreement was rescinded by him is too clear for argument, and is in 
fact expressly stated by him. We hold, therefore, in the case at bar, that the action 
is upon the original policy; that the contention of respondent, in order to escape the 
legal consequences of Exhibits A and B, as defined in Rokusek v. Nat. Union Fire Ins. 
Co., supra, in effect is that they were procured by fraud and misrepresentations of 
the defendant; that upon discovering the fraud he rescinded the compromise settle- 
ment, and, within the provisions of Section 5936, C. L. 1913, offered to return the 
consideration; and that, having rescinded, he is entitled to full recovery for the loss 
under the policy. 

We held likewise, in the case cited, that Exhibits A and B constitute, on the 
record made, an executed accord, and extinguished fully the obligation of the de- 
fendant under the policy unless they were procured by fraud on the part of the 
defendant. It woul seem, therefore, incumbent upon the plaintiff to offer sufficient 
evidence to justify a finding by the jury of fraud in procuring the execution of these 
exhibits; and that the plaintiff must further show that he has properly rescinded 
the compromise settlement thus procured. 

The appellant strenuously contends that the respondent understood and knew 
that he was signing a release and a full settlement when he executed Exhibits A and B. 
Assuming that appellant’s contention is correct, and that there was not sufficient 
evidence to form a question of fact for the jury in this regard, nevertheless, if the 
respondent was induced by fraud and false representations to execute the exhibits 
and to make the compromise agreement evidenced thereby, he had, upon discovering 
the fraud, the right to rescind upon returning or offering to return the considera- 
tion. We have examined the evidence, and find that there is evidence in the record 
from which a jury would be warranted in finding that the respondent agreed to a 
compromise settlement because, of the representations of the adjuster that the insur- 
ance company was unable to pay more and that it did not pay others any more; 
that the adjuster was authorized by the manager of the northwestern department 
of the appellant to make such representations, and that they were false in fact. The 
verdict of the jury upon these points is conclusive, and has substantial support in 
the evidence. : ; 

[4] The next and much more serious question is whether there was a sufficient 
rescission. Section 5936, C. L. 1913, reads as follows: 

“Rescission when not effected by consent can be accomplished only by the use, 
on the part of the party rescinding, of reasonable diligence to comply with the follow- 
ing rules: 
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“1. He must rescind promptly upon discovering the facts which entitle him to 
rescind, if he is free from duress, menace, undue influence or disability and is 
aware of his right to rescind; and, 

“2. He must restore to the other party everything of value which he has received 
from him under the contract; or must offer to restore the same upon condition that 
such pary shall do likewise, unless the latter is unable or positively refuses to do so.” 

The adjustment is dated September 14, 1917, and the draft (Exhibit B) is 
dated October 18, 1917. Appellant contends that the rescission was not prompt 
within the requirement of the statute and must be held of no effect. If the facts in 
regard to the delay be undisputed, it may be a question of law, if reasonable minds 
could draw but one conclusion therefrom; where, however the proof is conflicting, 
or where reasonable minds might draw different conclusions from evidence not con- 
flicting, the question is one of fact for the jury, and not one of law for the court. 
Wiggins v. Burkham, 77 U. S. (10 Wall.) 129, 19 L. Ed. 884; Publishing Co. v. 
Hull, 81 Mo. App. 280; Mfg. Co. v. Troll, 69 Mo. App. 475, 480; 9 C. J. 1258. 

“Where plaintiff has been guilty of great delay in instituting proceedings to 
cancel an instrument after the discovery of grounds for cancellation, he must pro- 
duce evidence explaining his delay.” 9 C. J. 1253; Skinner v. Scott, 29 Okl. 364, 
118 Pac. 394. 

As bearing upon the question of whether respondent proceeded promptly after 
discovering the fraud and after he became aware of his right to rescind, attention 
should be drawn to the fact that the responent commenced suit upon the policy in 
1918 and defendant answered in August of that year, alleging the compromise set- 
tlement evidenced by Exhibits A and B. Several months thereafter respondent volun- 
tarily dismissed his action, and in April, 1919, sent Exhibit 3 to the appellant at 
Waseca, Minn. Exhibit 3 purports to be a rescission on the ground of fraud and an 
offer to return the consideration upon the condition that the appellant return the policy 
and the release delivered at the time the compromise settlement was made. Suit was 
again commenced in September, 1919, and issue joined thereon in October following. 
In explanation of the delay the respondent claims that he was misled into signing 
Exhibits A and B upon the representation and belief that they were merely receipts ; 
that therefore knowledge of the fraud and that the exhibits evidenced a full settle- 
ment was not obtained by the respondent until after the defendant answered, to wit, 
in August, 1918, about eight months before the attempted rescission took place. 
Plaintiff, however, testifies that he found out something with reference to the financial 
condition of the defendant in the spring of 1918, and thereupon engaged counsel. 
It was the alleged misrepresentation as to the financial condition of the defendant 
which plaintiff claims induced him to agree to the compromise he claims was made, 
but which is different from that set up by defendant and evidenced by Exhibits A 
and B. Presumably he then discovered the fraud, at least sufficiently to require him 
to make inquiry, and, if he failed to make inquiry, to charge him with constructive 
notice. Sections 7289, 7290, C. L. 1913. 

[5] The statute, Section 5936, C. L. 1913, is mandatory, and rescission on the 
ground of fraud must be made promptly, or, if not made promptly, legal excuse 
or justification for the delay must be shorn. Annis v. Burnham, 15 N. D. 577, 583, 
108 N. W. 549; Gamble v. Tripp, 99 Cal. 223, 33 Pac. 851; Schneider v. Henley 
(Cal. App.), 215 Pac. 1036, 1038. The right to rescind is waived by unexcused 
delay, although no prejudice or injury be shown as a result thereof. Annis v. Burn- 
ham, supra, p. 583 (108 N. W. 549). We think that the respondent, having wholly 
failed to offer any evidence in justification or excuse of the delay of a year in 
rescinding the compromise settlement, has not acted with the promptness required 
by the statute. A delay of four or five months in rescinding, or offering to rescind, 
after discovering the fraud, has been held to be fatal by the courts of California, 
construing a statute identical with our own. Gamble v. Tripp, supra; Marten v. 
Paul O. Burns Co., 99 Cal. 355, 33 Pac. 1107. See, also, Jordy v. Dunlevie, 139 Ga. 
325, 77 S. E. 162. See, also, Annis v. Burnham, supra. There is no dispute as 
to the facts as to whether rescission was promptly made. The general rule then 
is, as heretofore stated, that the question whether the rescinding party acted with 
due promptness is one of law for the court. Black, Rescission and cancellation, § 547. 
We are constrained to hold that the attempted rescission by the respondent was not 
promptly made, and, no excuse having been offered for the delay, was therefore 
wholly ineffective. 
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The compromise settlement, evidenced by Exhibits A and B, is therefore still 
in effect, and the right to rescind the same on account of fraud has been lost by 
delay. The unexecuted accord having been withdrawn from the case by counsel for 
the respondent, we cannot properly inquire into the sufficiency of the evidence to 
support the claim that an accord was entered into whereby detendant agreed to 
pay plaintiff more than the equivalent of the premium, if other policyholders in the 
vicinity received more. If the suit had been brought and tried on the alleged unexe- 
cuted accord, no questions as to rescission or return of the consideration would have 
been presented. Rokusek v. National Union Fire Ins. Co., supra; Lehde v. Same, 
46 N. D. 162, 180 N. W. 56. The question as to the right of the plaintiff to recover 
on the theory of fraud or on the unexecuted accord is not involved, and nothing 
is intended to be said herein upon that question; plaintiff fails because he has elected 
to rely on a rescission which he failed to make in conformity with mandatory provi- 
sions of the statute. In view of the possibility of another trial of this case or of 
other cases growing out of similar transactions, we have examined some other ques- 
tions raised on this appeal which, however, might have been passed over because 
of the view heretofore expressed in this opinion. 

[6] It is contended, in effect, that the attempted rescission was not complete 
and sufficient, because the tender of the return was not in good faith; in this, that 
the attorneys for the respondent, who made the tender, neither had the authority 
to do so nor the means to make it good. Mr. Kelsch, one of the attorneys who 
signed the notice of rescission, testificd that arrangements had been made by his firm 
whereby the money would have been paid, if the tender had ‘been accepted by the 
appellant. It should be noted furthermore that in the notice of rescission and the 
offer to return the respondent asked the appellant to indicate where he desired to 
receive the consideration and deliver the policy and the release. The appellant never 
answered. Neven, the manager of the Northwest department, testified that he 
saw the letter of rescission in April, 1919, read it, and stated that the appellant 
stood on, and intended to stand on, the proposition that a binding compromise settle- 
ment had been made with the respondent. Upon the whole record we think the 
evidence supports a finding by the jury that the tender was made in good faith, 
and that the parties were prepared to make it good, if the offer of return had been 
accepted by the appellant. ; ; 

[7,8] It is contended by the appellant that there is no competent evidence to 
support a finding that the adjuster had authority to promise to pay the respondent 
more than the agreed settlement in the event that others holding similar policies 
were paid more than the percentage agreed to be received by the respondent under 
the compromise settlement. The record contains the testimony of the former assistant 
secretary and manager of the Northwestern department. Neven, who testified, among 
other things, that the adjusters had authority “to go and make settlements with 
these farmers; that is what they were hired for.” We think that authority to 
make a settlement with the insured is broader than authority to make an adjustment 
of losses; the jury were justified in finding from the evidence that the adjuster 
had the authority not only to adjust the loss and determine the amount thereof, 
but to make settlements therefor with the insured. A settlement has been defined 
as “an agreement by which two or more persons who have dealings together so 
far arranged their accounts as to ascertain the balance due from one to the other.” 
Bouvier’s Law Dict. See, also, Jackson v. Ely, 57 Ohio St. 450, 459, 49 N. E. 792. 
According to Webster’s New International Dictionary, one definition of the word 
“settlement” is: “Act or process of adjusting or determining; composure of doubts 
or differences—was settlement of controversy, of accounts, etc.” . 

The actions growing out of the circumstances that form the basis of the case 
at bar illustrate the embarrassment to both court and counsel that results from the 
failure or refusal to proceed upon some definite or ascertainable theory. See Rokusek 
vy. National Union Fire Ins. Co., supra. Ordinarily, it involves no hardship upon 
a party, in a suit of this character, to try his lawsuit upon a definite theory. To 
do otherwise unduly burdens and multiplies the difficulties of the trial court in 
ruling upon objections to evidence, motions of counsel, and in giving instructions 
to the jury. If counsel in this case predicated his cause of action upon damages 
growing out of fraud and deceit, fairness to the trial court required that he should 
so indicate; if, on the other hand, the theory of the plaintiff in the trial court was 
that the suit was upon the policy, and that he had elected to rescind the compromise 
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agreement on the ground of fraud, that should have been made plain. Substantially 
all the practice questions that would be likely to arise in connection with any 
theory upon which this lawsuit could be tried have been settled in this jurisdiction ; 
the practice of training a legal blunderbuss upon the jury or the trial court tends 
to confusion and uncertainty, and should not be encouraged. 

Inasmuch as it is suggested that the plaintiff may, on another trial, be able to 
excuse by proper evidence the delay in rescinding, we think that he should be 
afforded the opportunity. It seems a wholly needless expense, however, to require 
a new trial on all issues on which both parties have had a fair trial. 

The judgment of the trial court is therefore reversed, and the case remanded 
for a new trial upon the single issue of whether the plaintiff had legal justification 
or excuse for the delay in rescinding the compromise agreement. 

Christianson, Birdzell, and Nuessle, JJ., and Jansonius, District Judge, concur. 


Bronson, C. J., being disqualified, ‘did not participate; Hon. Fred Jansonius, of 
the Fourth Judicial District, sitting in his stead. 
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MOSAIC TEMPLARS OF AMERICA vy. WOOLFOLK. (No. 49.) 
(Supreme Court of Arkansas. June 16, 1924.) 
The Southwestern Reporter, 68. 
INSURANCE—EVIDENCE HELD NOT TO ESTABLISH SETTLEMENT 

OF BENEFIT CLAIM. 

Evidence held not to show settlement in full of claim on fraternal benefit cer- 
tificate without dispute so as to entitle insurer to directed verdict. 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 

Appeal from Circuit Court, Pulaski County; Marvin Harris, Judge. 

Action by James Woolfolk against the Mosaic Templars of America. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

James Woolfolk sued the Mosaic Templars of America to recover $150 alleged 
to be due him on a policy of insurance issued by that company. The defendant 
denied liability. 

It appears from the record that the Mosaic Templars of America, a fraternal 
benefit association, issued a policy of life insurance to Gertrude Blount in the sum 
of $300. She afterwards married James Woolfolk. The policy by its terms was made 
payable to the husband, mother, father, sister, brother or relative by blood to the 
fourth degree of the insured, in the order named. Gertrude Blount Woolfolk died 
on August 24, 1920, and, according to the evidence for the plaintiff, had paid all 
dues and assessments.to the defendant at the time of her death. The proof of death 
of the insured was made in accordance with the terms of the policy. 

The defendant issued what it termed its voucher check, a part of which we copy 
as follows: 

“Endowment Department. 

“July 20, 1921. No. 21788. Upon the payee executing in ink the receipt on back 
of this voucher check, on demand pay to the order of James E. Woolfolk $150.00, one 
hundred fifty dollars. [Signed] C. E. Bush, National Grand Scribe and Treasurer 
M. T. A. To England National Bank 81—15, Little Rock, Ark.” 

“The “voucher check” then recites the death of the insured, the date thereof, 
and the handing of the check to an officer of the defendant company. Then comes 


the following: 
“Voucher Check, 
“No. 21788 $150.00 
“Payable to James E. Woolfolk. 


“TSigned] James E. Woolfolk. 
“S. L. Woolfolk.” 
After this, the “voucher check” contains, among other things, the following: 
“Received the amount stated in this voucher check in full payment of the within 
account. 


“ 


, Payee.” 

According to the testimony of the plaintiff, James Woolfolk, his father, S. L. 
Woolfolk, did not have the authority to accept the voucher in full payment of his 
claim, and, according to the testimony of S. L. Woolfolk, he did not accept the 
voucher in settlement of the claim of his son against the defendant company. 

According to the evidence adduced by the defendant, the assured was in default 
for nonpayment of dues at the time of her death, and had forfeited her rights under 
the policy, and the “voucher check” in question was delivered to S. L. Woolfolk 
for James E. Woolfolk as a compromise of the amount claimed by the face of the 
policy, and was intended to be in full settlement of all claims of James E. Woolfolk 
against the company under the policy sued on. ; 

The jury returned a verdict in favor of the plaintiff in the sum of $150, and from 
the judgment rendered, the defendant has duly prosecuted an appeal to this court. 

Scipio A. Jones and Thos. J. Price, both of Little Rock, for appellant. 

Sherrill & Mallory, of Little Rock, for appellee. ‘ 

Hart, J. (after stating the facts as above). The court instructed the jury that, 
if it believed from the evidence that all dues of Gertrude Blount Woolfolk were paid 
to the defendant company in accordance with the terms of the policy, then the plaintiff 
was entitled to judgment for the amount sued for, unless it should further find that 
the plaintiff accepted the money previously paid as full settlement of the amount due 
under the policy. 





698 Insurance. Law Journal, Vol. 63. [ Nov., 1924 


It is contended by the defendant that it was entitled to a directed verdict. Counsel 
for the defendant claim that the undisputed evidence shows that the plaintiff accepted 
the $150 paid him in full settlement of the amount due him under the policy sued on. 

We cannot agree with counsel in this contention. It appears from the record that 
what is called the “voucher check” was folded through the middle, making four pages 
of it. On one page of the “voucher check” appears the signature “James E. Woolfolk, 
by S. L. Woolfolk.” On a subsequent page, which is the last page of the voucher is 
the following: 

“Received the amount stated in this voucher check in full payment of the within 
account. 

- , Payee.” 

It will be noted that this receipt is not signed by any name, and is on the last page 
of the “voucher check.” The signature of James E. Woolfolk by S. L. Woolfolk is 
contained on a previous page of the “voucher check.” James E. Woolfolk testifies 
that S. L. Woolfolk did not have authority to accept the “voucher check” in full settle- 
ment of the amount claimed by him, and the latter testified that he did not accept 
the voucher in full settlement of the claim of his son against the defendant company. 

Under these circumstances we do not think it can be said that the undisputed 
evidence shows a settlement in full or a release by the plaintiff of his claim of $300 
against the defendant, in consideration of the latter paying him the sum of $150. 

No other error is assigned for a reversal of the judgment, and it follows that 
the judgment must be affirmed. 


MOSSON et at. v. WOODMEN OF UNION. (No. 30.) 
(Supreme Court of Arkansas, June 9, 1924.) 
262 Southwestern Reporter, 648. 

1. INSURANCE—WITHDRAWAL OF CASE FROM JURY FOR LACK OF 
PROOF OF PLAINTIFFS’ STATUS AS CHILDREN OF DECEASED 
HELD UNWARRANTED. 

Where fraternal benefit society, for lack of knowledge, denied plaintiffs were 
children of deceased, and one of the plaintiffs testified that he was one of the children 
of deceased, but did not testify as to relationship of other plaintiffs, held such testi- 
mony was sufficient at least to show that such plaintiff was one of deceased’s children, 
and case should not have been taken from jury on ground of entire failure of proof 
that plaintiffs were children of deceased. 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 

3. INSURANCE—WHERE CERTIFICATE AND BY-LAWS CONFLICT AS 
TO DUE DATE OF PREMIUMS, CERTIFICATE CONTROLS. 

Where benefit certificate and by-laws conflict as to due date of premiums, benefit 
certificate controls. 

(For other cases, see Insurance, Dec. Dig. § 718.) 

4. INSURANCE—GENERAL OFFICER MAY WAIVE FORFEITURE PROVI- 
SION IN CERTIFCATE. 

General officer of a benefit association may waive provision for forfeiture of 
certificate for delay in payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

5. INSURANCE—RETENTION OF PREMIUMS BY GENERAL OFFICER 
HELD WAIVER OF FORFEITURE PROVISION. 

Receipt and retention by general officer of benefit association of tendered pre- 
miums, under an agreement to credit insured with same, upon condition receipts 
showing payment of previous premiums be produced, held a waiver of forfeiture 
provision, if the receipts when forwarded showed previous payments within time 
allowed therefor. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

6. INSURANCE—WAIVER OF FORFEITURE HELD FOR JURY. 

Where question whether acts of officer constituted waiver of forfeiture provision 
depended on whether previous payments nad been made out of time and accepted 
merely for purpose of reinstating member upon receipt of a health certificate, eld, 
such issue should have gone to jury. 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 

Appeal from Circuit Court, Phillips County; E. D. Robertson, Judge. 

Action by P. H. Mosson and others against the Woodmen of Union. Judgment 
for defendant, and plaintiffs appeal. Reversed and remanded for new trial. 
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Sheffield & Coates, of Helena, for appellants. 

W. G. Dinning, of Helena, for appellee: 

McCuttocn, C. J. Appellee is a fraternal benefit society collecting assessments 
and paying death benefits, and on June 15, 1917, it issued to Delia Mosson (or Mason) 
a benefit certificate payable to her husband, Ben Mosson. Ben Mosson died in June, 
1920, and Della Mosson died on July 20, 1922. This is an action instituted by the 
children and heirs at law of Della Mosson on the benefit certificate issued to her. 

The first paragraph of appellee’s answer contains a denial of the issuance of the 

benefit certificate, and also a denial, in general terms, that the plaintiffs are the chil- 
dren of Della Mosson. The language of the answer with respect to the relationship 
of appellants to Della Mosson is as follows: “They know nothing as to whether or 
not the plaintiffs are the children of Della Mosson, and therefore deny same.” The 
second paragraph of the answer contains a denial of the allegations concerning notice 
and proof of death, and pleads a forfeiture by reason of failure to pay monthly 
assessments. There was a trial before a jury, but the court gave a peremptory instruc- 
tion in favor of appellee. 
; [1] Counsel for appellee defend the ruling of the court in giving the peremptory 
instruction, first, on the ground that the proof was insufficient to show that appellants 
were the children of Della Mosson or that they were entitled to recover under the 
benefit certificate or the by-laws of the order. P. H. Mosson, one of the appellants, 
testified that he was one of the children of Ben Mosson and Della Mosson. He was 
introduced to testify about the payment of assessments for his mother, and this tes- 
timony was drawn out as an introductory statement, and he was not asked who ‘the 
other children were, either on direct examination or cross-examination. This was all 
the testimony introduced on the subject. This testimony was sufficient at least to 
show that P. H. Mosson himself was one of the children and entitled to sue accord- 
ing to the allegations of the complaint, and, as there was no other proof on the sub- 
ject, the case should not have been taken from the jury on the ground of entire 
failure of proof. 

Appellee did not in its answer or by demurrer or otherwise raise the question 
below as to the legal capacity of appellants to sue, except that it denied that they 
were the children of Della Mosson. Appellants declared upon the benefit certificate 
and asserted the right to recover thereunder, and the answer tendered no issue as to 
the legal capacity of appellants to sue, if they were the children of Della Mosson. 

[2] The benefit certificate itself contained no provision concerning substitution of 
beneficiary or the devolution of the right in the event of the death of the named 
beneficiary, and the by-laws on this subject, if any, were not introduced. In fact, the 
record is entirely silent in that respect, which shows that the question of the right 
of appellants to sue on the policy was not raised in any manner below. It is not 
proper, therefore, to determine the case here on that issue. If any such question 
should be raised on the remand of the case for a new trial, the following decisions 
of this court may be consulted: Baker v. Mosaic Templars of America, 135 Ark. 
65, 204 S. W. 612, L. R. A. 1918F, 776; Metropolitan Life Ins. Co. v. Fitzgerald, 137 
Ark. 366, 209 S. W. 77; Mosaic Templars of America v. Hearon, 153 Ark. 568, 241 
S. W. 35, 27 A. L. R. 1147; Henry v. Knights and Daughters of Tabor, 156 Ark. 
165, 246 S. W. 17. 

[3] The benefit certificate recites that assessments were payable on the first Mon- 
day in each month, or 30 days thereafter. The by-laws introduced showed that assess- 
ments were payable within 15 days after the first Monday in each month. There 
being a conflict between the provision in the benefit certificate and the by-laws, the 
former must control. 

The forfeiture is claimed by appellee on the ground of nonpayment of assessments 
for February, March, April and May preceding the death of Della Mosson, and there 
is an issue in the case as to whether these assessments were paid in apt time and to 
the proper officer. 

One Whitfield was the local officer, known as the financial secretary, and the 
by-laws introduced in evidence showed that he was to collect assessments and forward 
them to Webb, the supreme custodian, at Hot Springs. There is evidence also to the 
effect that the whole local lodge to which Della Mosson belonged (Rising Stm 
Lodge No. 467), including Whitfield, the collecting officer, was suspended in January 
or February for nonpayment of assessments. P. H. Mosson testified that he paid 
each of the assessments for February, March, April and May to Whitfield, and he 
produced receipts. Whitfield also testified that the assessments were paid to him, 
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and that he gave the receipts, but stated that he accepted the payments conditionat 
upon the furnishing of a health certificate so as to procure a reinstatement of the 
policy, and that he did not forward the funds to Webb, the supreme custodian on 
that account. According to the testimony adduced, P. H. Mosson, on July 12, 1922, 
forwarded to Webb, the supreme custodian, at Hot Springs, a remittance of $2 by 
money order to pay the assessments for June and July. The remittance was made in 
the name of Della Mosson, and’ Webb replied in a letter dated July 18, 1922, as 
follows: 

“* * * Your last assessment paid February 27, 1922, and I cannot give you 
credit for the amount you sent until I can hear from you. I am asking that you 
send your receipts for February, March, April and May, and if you are holding these 
receipts, I will give you credit in this office for same, but it is necessary that you 
have some proof of paying your assessments, and we will give you credit and then 
straighten the matter with the financial secretary. I am holding the amount until I 
can hear from you, and if you send proof I will credit the $2.00 for June and July, 
otherwise you will have to pay all back assessments and send same with medical 
statement. This is favoring you, as members have to renew when three months 
behind, but since there is some misunderstanding about your assessment, you will be 
allowed to pay all back dues.” 

Webb’s letter was addressed to Della Mosson, and was received at her home on 
the day she died, and two days later, P. H. Mosson, one of the appellants, forwarded 
to Webb the receipts for the payments made to Whitfield, and also gave notice of 
the death of Della Mosson. Appellant then denied liability on the ground that the 
assessments had not been paid in time or to the proper person. 

[4-6] Webb was a general officer of appellee, and there could be a waiver of 
forfeiture by his acts. His letter distinctly recognized the authority of the financial 
secretary to collect assessments, and he retained the amount sent to cover the June 
and July assessments, and agreed to credit the same, thereby keeping the policy alive 
if the receipts for the February, March, April, and May assessments were sent in so 
as to show payment of those assessments. This condition was performed by sending 
in the receipts, and we think that’ the acceptance and retention of the money sent in 
constituted a waiver of the prior forfeiture, if the preceding payments were made to 
Whitfield within the times required by the contract. If, as testified by Whitfield, the 
payments were accepted by him merely for the purpose of reinstating the suspended 
member on furnishing a health certificate, and were accepted out of time as monthly 
assessments, the production of the receipts would not be a performance of the condition 
stated in Webb’s letter to Della Mosson, and would therefore be no waiver of the 
forfeiture. But, if the payments were made in apt time to Whitfield, the production 
of the receipts as called for in Webb’s letter would estop appellee to claim a forfeiture. 
This issue should have gone to the jury, and we are of the opinion that the court 
erred in giving a peremptory instruction. 

The judgment is therefore reversed, and the cause remanded for a new trial. 


LEE v. METROPOLITAN LIFE INS CO. (No. 4056.) 
(Supreme Court of Georgia. June 20, 1924.) 
123 Southeastern Reporter, 737. 
(Syllabus by the Court.) 


1. INSURANCE—INSURER NEED NOT ALLEGE THAT MISREPRESEN- 

TATION ENLARGED EXTENT OF PARTICULAR RISK. 

In order to maintain a defense by the insurer, to an action upon a policy of life 
insurance issued by it, that the applicant was guilty of actual fraud or made material 
misrepresentations in procuring such policy, which representations changed the char- 
acter of the risk as contemplated in the policy so issued by the company, it is not 
necessary, under Section 21 of the Act of August 19, 1912, entitled “An act to pro- 
vide for the establishment of a department of insurance,” etc. (Georgia Laws 1912, 
p. 119), for the insurer to show that the misrepresentations enlarged the extent of the 
risk in the particular case. The foregoing, in principle, answers the next question 
in the series propounded by the Court of Appéals. 

(For other cases, see Insurance, Dec. Dig. § 255.) 

2. INSURANCE—“MATERIAL REPRESENTATION” DEFINED. 

A “material representation” in an application for life insurance is “one that would 

influence a prudent insurer in determining whether or not to accept the risk, or in fixing 
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the amount of the premium in the event of such acceptance.”s This rule was not 

changed by the provisions of Section 21 of the Act of August 19, 1912, supra. 

(For other cases, see Insurance, Dec. Dig. § 255.) 

3. INSURANCE—FAILURE TO HAVE STRICT MEDICAL EXAMINATION 
HELD NOT TO PREVENT INSURER FROM SETTING UP FRAUD 
CHANGING CHARACTER OF RISK. 

The failure of an insurance company, other than one writing policies of insurance 
on the industrial plan, “to have made a strict medical examination” of an applicant 
for life insurance will not prevent the insurer from setting up as a defense to an 
action upon the policy written upon such application that the applicant was guilty 
of actual fraud, or made material misrepresentations in procuring the policy, which 
changed the character and nature of the risk as contemplated therein, though the falsity 
of the representations or statements in the application would have been discoverable 
by the making of such strict medical examination, where the falsity of such statements 
or representations are not actually known to the company or any of its agents. 

(For other cases, see insurance, Dec. Dig. § 389[7].) 

4. INSURANCE—ACTUAL NOTICE TO INSURER OF FALSITY OF REP- 
RESENTATION NECESSARY TO WORK WAIVER. 

Section 21 of the Act of August 19, 1912, supra (Park’s Ann. Civ. Code, 
§ 2499 [a]), does not alter or repeal the rule that, in order to work a waiver of the 
falsity of material representations in an application for life insurance, actual notice to 
the company, or some authorized agent, of the falsity of such representations is neces- 
sary, and that constructive notice is insufficient to effect such waiver. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

Russell, C. J., dissenting. 

Certified questions from Court of Appeals. 

Action by N. D. Lee against the Metropolitan Life Insurance Company. Judg- 
ment for defendant, and plaintiff brought error to Court of Appeals, which certified 
questions to Supreme Court. Questions answered. 

The Court of Appeals certified the following questions: 4 

(1) Under Section 21 of the Act of August 19, 1912 (Ga. L. 1912, p. 119; 
Park’s Annotated Code of 1914, § 2499 [a]) in order to maintain the defense by the 
insurer, to an action upon a policy of life insurance issued by it, that the applicant 
was guilty of actual fraud, or made material misrepresentations in procuring such 
policy, which representations changed the character and nature of the risk as con- 
templated in the policy so issued by the company, is it necessary for the insurer to 
show that the misrepresentations enlarged the extent of the risk in the particular 
case? In other words, does the clause of the above-mentioned act, “which misrepre- 
sentations change the character and nature of the risk as contemplated in the policy 
so issued by the company,” require proof that, if the representations had been true, the 
particular applicant would probably have had a longer expectancy of life, or that 
the alleged misrepresentations changed the character of the risk as to the particular 
applicant, in order that the defense above mentioned may be maintained? 

(2) Under Section 21 of the Act of August 19, 1912 (Ga. L. 1912, p. 119; Parks 
Annotated Code of 1914, § 2499 [a]), in order to maintain the defense by the insurer, 
to an action upon a policy of life insurance issued by it, that the applicant was guilty 
of actual fraud, or made material misrepresentations in procuring such policy, which 
representations changed the character and nature of the risk as contemplated in the 
policy so issued by the company, is it necessary for the insurer to show that some 
material fact which was misrepresented contributed or probably contributed toward 
producing the death of the insured or other event maturing the benefits of the policy, 
in part or in whole, earlier than would have been the case if the representation had 
been true? 

(3) It was said by this court in Empire Life Insurance Co. v. Jones, 14 Ga. 
App. 647 (2), 82 S. E. 62, that a material representation in an application for life 
insurance “is one that would influence a prudent insurer in determining whether or 
not to accept the risk, or in fixing the amount of the premium in the event of such 
acceptance.” Is this now the correct rule for determining the materiality of such 
representations, in view of Section 21 of the Act of August 19, 1912? If not, then 
this court desires instructions as to what is the correct rule for determining their 
materiality under the provisions of this act. ; ‘ 

(4) Will the failure of an insurance company, other than one writing policies 
of insurance on the industrial plan, “to have made a strict medical examination” of 
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an applicant for life insurance prevent the insurer from setting up, as a defense to an 
action upon the policy written upon such application, that the applicant was guilty of 
actual fraud, or made material misrepresentations in procuring the policy, which 
changed the character and nature of the risk as contemplated therein, if the falsity 
of the representations or statements in the applications or statements in the application 
would have been discoverable by the making of such strict medical examination, even 
though the falsity of such statements or representations are not actually known to 
the company or any of its agents? See Section 21 of the Act of the General Assembly 
of August 19, 1912 (Georgia Laws, 1912, p. 119; Park’s Annotated Code of 1914, 
§ 2499 [a]). 

(5) Does Section 21 of the Act of August 19, 1912 (Ga. L. 1912, p. 119; Park’s 
Annotated Code of 1914, § 2499 [a]), alter or repeal the rule that, in order to work 
a waiver of the falsity of material representations in an application for life insurance, 
actual notice in the company or some authorized agent of the falsity of such representa- 
tions is necessary and that constructive notice is insufficient to effect such waiver? See 
Wiley v. Rome Insurance Co., 12 Ga. App. 186 (1), 76 S. E. 1067; Liverpool & 
London & Globe Ins. Co. v. Hughes, 145 Ga. 716 (2), 89 S. E. 817. 

If either question No. 4 or No. 5 should be answered in the affirmative, then 
this court desires instructions in answer to the following further question. 

(6) What general standard or degree of diligence in the insurer in making the 
medical examination of an applicant for life insurance is required by the provisions of 
Section 21 of the Act of August 19, 1912, “that all insurance companies except com- 
panies writing policies of insurance on the industrial plan writing life insurance in this 
state, including fraternal orders and all other associations, shall be required to have 
made a strict medical examination of each and every person applying for life 
insurance?” 

Key, McClelland & McClelland, of Atlanta, for plaintiff in error. 

Smith, Hammond & Smith, of Atlanta, for defendant in error. 

Beck, P. J. [1, 2] 1. We are of the opinion that the questions numbered 1 and 2, 
set forth above, should be answered in the negative. In the case of Mutual Life Ins. 
Co. v. Bolton, 22 Ga. App. 566, 96 S. E. 442, it was said: 

“In general, it may be said that the test, in determining whether questions con- 
tained in an application for insurance are immaterial, is whether knowledge or ignor- 
ance of the facts sought to be elicited thereby would materially influence the action of 
the insurer.” 


The rule thus tersely laid down followed the decision in the case of Empire Life 
Ins. Co. v. Jones, 14 Ga. App. 647, 82 S. E. 62. This latter case set forth and 
adopted as the test in determining whether questions contained in an application for 
insurance are material the rule and doctrine stated by well-known text-writers on the 
subject of insurance. The rule itself, as stated by the Court of Appeals, and as laid 
down by text-writers, is thus set forth: 

“Tt is now generally well settled that a material representation is one that would 
influence a prudent insurer in determining whether or not to accept the risk, or in fixing 
the amount of the premium in the event of such acceptance; and, as observed in 
Richards’ Insurance Law (3d Ed.) par. 99, p. 132, ‘the materiality of a concealment or 
representation of fact depends, not on the ultimate influence of the fact upon the 
risk or its relation to the cause of loss, but on the immediate influence upon the party 
to whom the communication is made, or is due, in forming his judgment at the time 
of effecting the contract. The party thus sought to be influenced is generally the 
insurance company. Though the loss should arise from causes totally unconnected 
with the material fact concealed or misrepresented, the policy is void, because a 
true disclosure of the fact might have led the company to decline the insurance 
altogether, or to accept it only at a higher premium.’ See also the cases cited in sup- 
port of this statement; and see 1 May on Insurance (4th Ed.) par. 184, in which the 
author says: ‘The test of the materiality of a misrepresentation or concealment is 
that it influences the insurer in determining whether to accept the risk, and what 
premium to charge.’ The same doctrine is laid dowri in 3 Cooley’s Briefs on the 
Law of Insurance, 1953, as follows: ‘In general, it may be said that the test in 
determining whether questions contained in an application for insurance are material 
is whether the knowledge or ignorance of the facts sought to be elicited thereby 
would materially influence the action of the insurer.’ This statement_is approved by 
this court in A©tna Life Insurance Co. v. Conway, 11 Ga. App. 562, 75 S. E. 915, and 
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numerous well-considered opinions from courts of last resort sustain the authors 
referred to.” 

And the rule thus laid down is well stated; and there is nothing in Section 21 of 
the Act of August 19, 1912 (Georgia Laws 1912, p. 119), requiring a restatement of 
the rule. In part, Section 21 of the Act of 1912 is in the following language: 

“Such persons [applying for life insurance] shall submit to such reasonable 
rules and regulations as may be prescribed by such insurance companies for the 
purpose of making such examinations, and after a policy is issued on the life of such 
person, the beneficiary of such policy shall be entitled to collect the amount of such 
policy under the terms of the contract when it matures unless the applicant or bene- 
ficiary has been guilty of actual fraud or has made material misrepresentations in 
procuring such policy, which misrepresentations change the character and nature of 
the risk as contemplated in the policy so issued by the company. All statements, 
covenants and representations contained in applications for insurance shall never be 
held or construed to be warranties, but shall be held to be representations only.” 

And it is urged in the brief of counsel for plaintiff in error that this legislative 
enactment contained in the language just quoted materially changes the rule which 
existed prior to the passage of the act, and manifests an intention upon the part of 
the Legislature to “further protect the insured and to make the payment of insurance 
more certain, and to do away with all possibility of a defense of fraud or misrepre- 
sentation of fact by the insured to the insurer where it did not materially increase the 
risk.” We cannot agree with this contention. A policy of insurance is a contract 
between the insurer and the insured. If the insured in his application for insurance 
can make material false representations, that is, representations which are material in 
the sense of the rule stated above, defining the materiality of representations in an 
application for insurance, then a party to a contract of insurance, the insured could by 
fraud, or what would be fraud if used to procure any other kind of a contract, 
secure a policy of insurance which would not have been issued to him by the insur- 
ance company but for fraudulent misrepresentations made in the application for 
insurance. It would require language too plain to need construction to justify us in 
imputing to the Legislature an intention to make permissible upon the part of one 
seeking to secure a contract of insurance conduct which would be deemed fraudulent 
if employed to secure a contract of any other kind. Section 21 of the Act contains 
language which in itself prevents us from imputing to the Legislature such an inten- 
tion; for in the very section which plaintiff in error relies upon we find this language, 
after providing that the beneficiary of the policy shall be entitled to collect the 
amount of the policy according to its terms when it matures: “Unless the applicant 
or beneficiary has been guilty of actual fraud or has made material misrepresentations,” 
ete. If fraudulent representations of material facts are made in an application for 
insurance, the materiality being tested by the rule stated above, the policy is void, 
and the insurer can defend upon the ground of the invalidity of such a policy, with- 
out proving “that if the representations had been true, the particular applicant would 
probably have had a longer expectancy of life, or that the alleged misrepresentations 
changed the character of the risk as to the particular applicant.” Nor would the 
insurer be required to prove, in order to maintain his defense based upon the ground 
that the policy was void because of fraud, that “some material fact which was mis- 
represented contributed or probably contributed toward producing the death of the 
insured or other event maturing the benefits of the policy in part or in whole earlier 
than would have been the case if the representation had been true.” 

2. From what is said above it will be seen that the rule stated in the third ques- 
tion for determining that materiality of a representation in an application for life 
insurance is the correct rule, and is not changed by Section 21 of the Act of August 
19, 1912. ve Me 

[3] 3. The failure of an insurance company, “other than one writing policies 
of insurance on the industrial plan,” to have made a strict medical examination of an 
applicant for life insurance will not prevent the insurer from setting up, as a 
defense to an action upon the policy written upon such application, that the applicant 
was guilty of actual fraud, or made material misrepresentations in procuring the 
policy which changed the character and nature of the risk as contemplated therein, 
although the falsity of the representations or statements in the application would have 
been discoverable by the making of such strict medical examination, where the falsity 
of such statements or representations is not actually known to the company or any 
of its agents. It is true that Section 21 of the Act of August 19, 1912, requires, in 
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explicit language, that “all insurance companies except companies writing policies 
of insurance on the industrial plan writing life insurance in this state, including 
fraternal orders and all other associations, shall be required to have made a strict 
medical examination of each and every person applying for life insurance.” We 
can see very good reason for the medical examination which the insurance companies 
are in this part of Section 21 required to have made; but we do not think the require- 
ment in the legislative act that a medical examination shall be made can be construed 
to relieve the applicant for insurance of the effect of fraudulent representations of 
material facts made in his application. 

[4] 4. Section 21 of the Act of August 19, 1912, supra (Civil Code, § 2499 [a]), 
does not alter or repeal the rule that, in order to work a waiver of the falsity or 
material representations in an application for life insurance, actual notice to the 
company or some authorized agent of the falsity of such representations is necessary 
and that constructive notice is insufficient to effect such waiver. Liverpool & London 
& Globe Ins. Co. v. Hughes, 145 Ga. 716, 89 S. E. 817, and cases cited. 

Answers in negative. 

All the Justices concur, except Russell, C. J. dissenting. 


PRIEST v. KANSAS CITY LIFE INS. CO. (No. 24358.) 
(Supreme Court of Kansas. July 5, 1924.) 
227 Pacific Reporter, 538. 
(Syllabus by the Court.) 

2. INSURANCE—INSURED’S HEALTH AT TIME OF APPLICATION FOR 
POLICY OR QUESTION OF FALSE REPRESENTATIONS IN REGARD 
THERETO HELD FOR JURY. 

The evidence is held not to establish conclusively, so as to take the matter from 
the jury, that an applicant for insurance was in ill health, or that he knowingly made 
false representations bearing on his condition. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

4. INSURANCE—KNOWLEDGE OF SOLICITING AGENT THAT ANSWERS 
AS TO HEALTH FALSE HELD NOT TO PRECLUDE DEFENDING 
ON SUCH GROUND. 

Where false answers concerning his health were knowingly made by an applicant 
for life insurance, the fact that the agent through whom the application was made, 
but who was not authorized to decide whether the policy should be issued, knew of 
their falsity, does not prevent the company from successfully resisting payment on 
the ground of such fraud. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

5. INSURANCE—EFFECT OF CLAUSE THAT POLICY SHALL NOT TAKE 
S<FFECT UNLESS APPLICANT IN GOOD HEALTH AT TIME OF DE- 
LIVERY, STATED. 

The effect of a clause that a life insurance policy shall not take effect unless 
the applicant is in good health at the time of its delivery is to protect the company 
against a new element of risk through a change in the applicant’s condition arising 
after the company’s investigation had been made. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

Appeal from District Court, Cloud County; John C. Hogin, Judge. 

Action by Mary F. Priest against the Kansas City Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. Reversed, and new trial ordered. 

Robert Stone, George T. McDermott, Robert L. Webb, and Beryl R. Johnson, 
all of Topeka; James C. Jones, of St. Louis, Mo., and Frank W. McAllister, of 
Kansas City, Mo., for appellant. 

Park B. Pulsifer, Clyde L. Short, Charles L. Hunt, and C. J. Putt, all of Con- 
cordia, for appellee. 

Mason, J. On January 26, 1914, a policy for $10,000 upon the life of Wilson 
R. Priest, a physician and surgeon of Concordia, 53 years of age, was issued by the 
Kansas City Life Insurance Company, whose principal office was in Kansas City, 
Mo. Dr. Priest died November 9, 1914. His widow recovered a judgment upon 
the policy, and the company appeals. 

Payment of the policy was resisted on the ground that death resulted from 
kidney disease and palpitation of the heart and that in the application the insured 
had falsely represented that he was in good health and free from any disease or 
infirmity ; that he had never had palpitation of the heart or kidney or bladder disease, 





Life] Priest v. Kansas City Life Ins. Co. 705 


and that he had not within five years consulted a physician, whereas as he knew he was 
not and for a long time had not been in good health, but had had palpitation of the 
heart, dyspnoea, arteriosclerosis, angina pectoris, enlargement of the heart, excessive 
blood pressure, Bright’s disease and albuminuria, and had consulted a number of 
physicians within the period named. 

[1] 1. The jury returned the answer, “We don’t know,” or its equivalent, to 
queStions whether on gr before the date of the application the insured had any dis- 
ease of the kidneys, nephritis, chronic Bright’s disease, enlargement of the heart or 
arteriosclerosis, and whether he had consulted a physician within five years before 
that time. To questions whether he then had Bright’s disease or was in bad health, 
they answered, “We don’t think so.” To questions whether in one instance enlarge- 
ment of the heart and in another arteriosclerosis contributed to his death, they an- 
swered, “It may have.” 

Upon the return of the verdict and special findings, the defendant asked that the 
jury be required to make each of the latter more specific, and now complains of the 
refusal of its request. The answer, “I don’t know,” when returned by the jury 
to a special question and allowed to stand, is interpreted as a finding against the 
party having the burden of proof, inasmuch as it warrants an inference that there 
was no preponderance of evidence in his favor. ° 

But if a timely request is made to require the jury to return an explicit answer, 
it should be granted. 

“It is * * * a right of a party to have a direct response to the questions.” 
Morrow v. County of Saline, 21 Kan. 484, 503; Telegraph Co. v. Morris, 67 Kan. 
410, 416, 73 Pac. 108; see, also, Corley v. Railway Co., 90 Kan. 70, 77, 133 Pac. 555, 
Ann. Cas. 1915B, 764, and cases there cited; note, 40 Ann. Cas. 283. 

This rule has been held not to apply to interrogatories concerning the nature of 
the negligence causing fires to be set out by the operation of a railroad, but that 
is because of the statutory presumption. Hilligoss v. Railway Co., 84 Kan. 372, 
114 Pac. 383. 

For the plaintiff it is argued that any defect in the special findings ought not to 
cause the judgment to be set aside, because if the answers had been favorable to the 
defendant they would not have been necessarily inconsistent with the general verdict. 
The policy provided that “statements made by the insured shall, in the absence of 
fraud, be deemed representations and not warranties.” Therefore the action cannot 
be defeated on account of false statements in the application, unless they were known 
by the insured to be false. The special interrogatories submitted to the jury related 
only to the fact of the ill health of the insured, not to his knowledge of the matter 
inquired about, except in respect to his having consulted a physician. 

The fact of the insured having various symptoms and diseases was one of the 
elements entering into the ultimate fact sought to be proved by the defendant—that 
the insured knowingly made false representations regarding his condition. The 
defendant was entitled to have its questions in this respect definitely and directly 
answered, in order that the theory upon which the general verdict was based should 
be explicitly shown. The very purpose of submitting special interrogatories is in 
order that the decision of the jury may be had upon the component parts upon which 
the general verdict must be built up. This purpose is defeated by allowing a direct 
answer to be evaded. 

“The main object of special questions is to bring out the various facts separately, 
in order to enable the court to apply the law correctly, and to guard against any 
misapplication of the law by the jury. It is matter of common knowledge that a jury, 
influenced by a general feeling that one side ought to recover, will bring in a 
verdict accordingly, when at the same time it will find a certain fact to have been 
proved which in law is an insuperable barrier to a recovery in accord with the general 
verdict. And this does not imply intentional dishonesty in the jury, or a failure 
on the part of the court to instruct correctly, but rather a disposition to jump 
at results upon a general theory of right and wrong, instead of patiently grasping, 
arranging and considering details. Scarcely any jury will, when questioned as to a 
single separate fact, respond that it exists without some sufficient evidence of its 
existence. Its response will as a rule be correct, if direct, and if not correct then 
evasive and equivocal. And such evasive and equivocal answers always cast sus- 
picion on the verdict. The suggestion springs almost involuntarily that the answers 
are thus evasive and equivocal from an unwillingness on the part of the jury to 
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stultify themselves so far as to say that the facts were or were not proved, mingled 
with a fear that a direct and positive answer will avoid the effect of the general 
verdict they have returned. We do not mean to affirm that this is always the case, 
or that, in fact, such were the motives that influenced the action of this jury, for 
sometimes, doubtless, the jury are really uncertain as to the fact, and at the same 
time their verdict should be in favor of the one party, whether the fact did or did 
not exist. It is therefore a right of a party to have a direct regponse to the questidns.” 
Morrow v. County of Saline, 21 Kan. 484, 503. 

Moreover, it cannot be said that the findings as to the actual condition of the 
insured and as to his having consulted a physician were immaterial, because if they 
had been directly against the plaintiff they would, if held to be supported by the 
evidence, make it unnecessary to consider the correctness of several rulings con- 
cerning the instructions. For instance, if the findings established the good health of 
the insured, all questions concerning waiver of false representations, or estoppel to 
rely upon them, would be eliminated. 

[2] 2. The defendant urges that the judgment and the special findings, so far 
as they support it, should be set aside, because the uncontradicted evidence of numer- 
ous witnesses whose credibility cannot be doubted conclusively proved that the insured 
had kidney and heart diseases and knew that he had them, and had consulted with 
physicians within the time referred to. 

A number of witnesses testified to facts indicating not only that the insured was 
afflicted with kidney and heart trouble, but that he knew it and had consulted physi- 
cians about it. The defendant asks for a reversal upon the authority of Glasgow v. 
Woodmen of the World, 107 Kan. 354, 191 Pac. 470, where it was held that the 
credible, corroborated and uncontradicted testimony of a physician that he had been 
consulted by the insured and had treated him for kidney disease could not be dis- 
regarded by the jury merely because his widow testified that she had no knowledge 
of such consultation and treatment. The defendant’s showing in this regard is very 
strong, but in some material aspects is met by evidence sufficient to present an issue 
for the jury. For example, a Chicago doctor gave by deposition what was perhaps 
the strongest testimony for the defendant. He said that at his office on June 9, 
1913, he had examined the insured and found him to have chronic Bright’s disease, 
accompanied by symptoms which he stated in detail. The plaintiff contended that 
this examination was had in June, 1914, instead of in June, 1913, and in support of 
the contention introduced evidence fairly tending to show that the insured was in 
Concordia in attendance on a patient at a hospital from June 5 to June 11, 1913, 
and was not in Chicago in 1913, but was there in the summer of 1914. Again, a 
doctor testified to the insured having stopped at Greenleaf while on his way East, 
leaving the train by reason of sickness, and being treated by him for valvular disease 
of the heart. The language of the witness in reference to the date of the episode 
was: “In 1910, 1911, or 1912, I don’t remember the exact date—not later than 1912 
and not earlier than 1910.” He said it was the only time he had ever treated the 
insured. The plaintiff testified that an incident of this kind had occurred in 1905 
and she knew of no other. Her testimony is not to be characterized as merely nega- 
tive. The likelihood of two such incidents occurring without her knowing of both 
is sufficiently remote to justify the jury in concluding there was but one. In other 
parts of the testimony there is some contradiction and perhaps a basis for inferring 
bias on the part of witnesses. There is considerable evidence of the insured having 
talked about his condition with other doctors and of his complaining of the state of 
his health. Except in the case of the Chicago physician, it is possible that these 
rather informal conversations were not of such character and were not had in such 
circumstances as to be regarded by the insured or the jury as amounting to con- 
sultations with a doctor in the sense intended in the application. Some latitude must 
be allowed as to the sense in which expressions of that sort are to be understood. 
Kovac v. Sons and Daughters of Justice, 112 Kan. 178, 210 Pac. 338; Galloway v. 
Insurance Co., 112 Kan. 720, 212 Pac. 887. The statements attributed to him con- 
cerning his condition are perhaps open to interpretation as expressions of temporary 
pessimism. Some of the evidence purported to show such a bad state of health 
that it may be deemed inconsistent with other evidence concerning the activity of the 
insured and with the fact of his having been accepted as a risk. Some of the 
medical opinions were avowedly based upon symptoms shown by the evidence to 
be open to more favorable views. A physician who was intimately acquainted with 
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the insured and had administered anesthetics for him in 1911, 1912, and 1913, seeing 
him in the two later years on an average of twice a day, testified that he did not 
prior to May, 1914, observe in him any indication of Bright’s disease, which he at 
that time regarded as acute, saying, however, that it might become chronic in some 
circumstances in one or two months. He also said it was a characteristic of the 
insured to talk a great deal about his ailments, real or imaginary, and to exaggerate 
the importance of any trouble he had or thought he might have. There was evidence 
that a doctor who examined him thoroughly three weeks before his death said then 
there was nothing the matter with him except an extreme case of hysterics—that he 
had been working too hard and would be all right with a little rest and change of 
climate. A nurse who attended him in his last illness said he imagined he had every 
kind of ailment known; that he seemed to think his illness dated from February 
or March, 1914, when he said he caught cold or grippe; that he often said, “I have 
been so well all my life; why should I be sick now.” The physician who examined 
the insured for his policy testified that upon a thorough examination he found nothing 
abnormal for a man of his age. The defendant’s agent through whom the application 
was made testified (in a deposition taken by the defendant, but introduced by the 
plaintiff) that he still believed the insured could have-procured an equal amount of 
insurance in another company. The plaintiff testified that she never knew of her 
husband being a sick man until February, 1914, when he was confined to his bed 
for two or three days, and that she did not know of his having consulted a doctor 
in regard to his health before that. 

We think there was sufficient contradiction in the evidence and enough room for 
different opinions concerning the conclusions to be drawn from it to warrant findings 
that he was not in bad health, did not have chronic Bright’s disease or the other 
ailments negatived by the findings, and did not knowingly make any false statement 
in his application. 

[3] 3. A number of physicians called as witnesses by the plaintiff were asked to 
give their opinions as to the physical condition of the insured prior to his applying 
for this policy. Wherever such an opinion was founded in part upon the history 
of the case furnished by the assured, an objection to its admission, interposed upon 
that ground, was sustained. Complaint is made of this ruling. Ordinarily expert 
testimony concerning the condition of a person is not admissible where it is partly 
based upon his statement of past events. Smith v. Railroad Co., 95 Kan. 451, 148 
Pac. 759, and cases there cited; 22 C. J. 670. See, also, however, 1 Wigmore on 
Evidence, § 688. But that rule has usually been applied where the subject of inquiry 
was the extent of injuries suffered by one seeking damages from a defendant respon- 
sible therefor, and where a different practice would in effect enable the plaintiff to 
avail himself of his own self-serving declarations. It is based upon the principle 
that, since the physician cannot testify to what the plaintiff told him, he should not 
be allowed to bring about practically the same effect by giving a conclusion of his 
own founded upon statements he would not be permitted to repeat. The equal stand- 
ing of the two classes of evidence is recognized and their relation to each other 
suggested in this language of an early case in which the matter was considered: 

“* * * Tt would have been perfectly competent for the physician to have testified 
not merely to the appearance of the wound as he saw it, but also to all statements 
made by Mrs. Frazier as to her present bodily condition, and to have given to 
the jury his opinion based upon such examination and statements. [A different rule 
is applied where the examination is made for the purpose of qualifying the physician 
as a witness. 22 C. J. 671.] But it would not have been competent for the physician 
to testify to the jury as to her statements in respect to the cause of the injury, her 
past experience in connection with the wound, or any statements of her husband in 
her presence of like character. In other words, he could not give to the jury as 
evidence her history of the case as detailed to him outside the courtroom; neither 
was his opinion as based upon such history of the case proper matter of evidence.” 
A., T. & S. F. Rid. Co. v. Frazier, 27 Kan. 463, 466. ; 

The weight of authority appears to be that declarations made by the insured 
concerning his health are not admissible against the beneficiary to show the falsity 
of representations made in the application. 25 Cyc. 936; 14 R. C. L. 1438, 1439. 
But a distinction is made, which we regard as sound, in favor of their admissibility 
upon the issue of the insured having knowledge of such falsity. See texts just 
cited, and notes. In the present case testimony of what Dr. Priest had said about 
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his health was freely admitted on both sides. Inasmuch as the physicians who 
testified concerning his condition might have repeated what he had said to them on 
the subject, we see no objection to their giving their opinions even where they were 
to some extent influenced by his history of the case. 

[4] 4. There was evidence tending to show that the agent through whom the 
application was made knew that Dr. Priest was seriously ill, but desired to have 
a policy issued to him because of his prominence, for the influence it would have 
upon other prospects. The agent testified that he was “state agent” for the com- 
pany, his office being at Topeka; another witness said he was the general agent 
for Kansas. A written contract between himself and the company, however, showed 
that his authority was confined to receiving applications and submitting them for 
approval. The jury were instructed that although false statements were intentionally 
made by the insured in his application the company would be estopped to deny them, 
and would be deemed to have waived the fraud if this agent knew of their false- 
ness, and also that any knowledge which the medical examiner acquired or should 
have acquired by his examination or by acquaintance with the insured was imputable 
to the company. These instructions are complained of. There is some difference 
of opinion whether an insurance company is chargeable with knowledge of an appli- 
cant’s condition obtained by its medical examiners or soliciting agent. 14 R. C. L. 
1161; 25 Cyc. 862, 863. But, assuming the imputed knowledge rule to apply to them 
as well as to other agents, it does not extend to cases where answers are given by 
the applicant which he and the agent both know to be false, at least where the 
agent in question has no authority to determine finally whether a policy shall be 
issued on the application, for the company may not in this manner be made the 
victim of collusion between its representative and the applicant. 14 R. C. L. 1169; 
Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 36 Sup. Ct. 676, 60 L. Ed. 1202; 
Homesteaders v. Stapp (Tex. Civ. App.), 205 S. W. 743. 

[5] 5. The policy contained the familiar provision that it should not take effect 
“unless the applicant is in good health at the time of its delivery.” We do not 
interpret this to mean that no contract of insurance results if the insured at the time 
he made his application suffered from an ailment of which he was not conscious 
and which still existed when he received the policy. Where without misrepresen- 
tation on the part of the applicant an insurance company after due investigation 
accepts the risk, and a post mortem examination reveals that the seeds of a fatal 
disease existed before the acceptance, the clause referred to will not avail to defeat 
the collection of the policy. Although a different view is sometimes taken we con- 
sider its purpose and effect to be to protect the company against a new element of 
risk through a change in the condition of the applicant, occurring after the com- 
pany’s investigation had been made. Upon this question it has been said: 


“This clause does not have reference to any unsoundness of health at the time 
of or previous to the application and medical examination. Although insured had 
not been in sound health at that time, and there had been no material change since 
then and the delivery of the policy, the clause would not render it void.” Metro- 
politan Life Ins. Co. v. Moore, 117 Ky. 651, 654, 79 S. W. 219, 220. 


“The record herein shows that a period of time elapsed between the date of 
the applications and the medical examination above referred to, and the delivery 
of the policies. It is fair to presume that this situation arises in almost every 
instance where the defendant issues a policy. In that interim the insured may have 
become seriously ill or suffered a severe injury greatly impairing his health. It is 
therefore fair to presume that the provision that said policy ‘shall not take effect 
until the first premium has actually been paid to and accepted by the company and 
the policy delivered to and accepted by the insured while in good health’ was intended 
to safeguard the defendant against any contingencies that might arise during such 
interim.” Fairfield v. Union Life Ins. Co., 196 Ill. App. 7, 15. 

See, also, N. Y. Life Ins. Co. v. Smith, 129 Miss. 544, 91 South. 456; Western 
& Sou. Life Ins. Co. v. Davis, 141 Ky. 358, 361, 132 S. W. 410; Chinery v, Metro- 
politan Life Ins, Co., 112 Misc. Rep. 107, 182 N. Y. Supp. 555; Mutual Life Ins. 
Co. of New York v. Hoffman (Ind. App.), 133 N. E. 405; note, 29 A. L. R. 656. 

There are decisions to the effect that, where a policy has been delivered, a 
clause like that under consideration has spent its force—that its object is to enable 
the company to withhold delivery if the applicant shall be found to be in ill health. 
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National Life Ins. Co. v. Grady, 185 N. C. 348, 117 S. E. 289, and cases there cited. 
The soundness of that view need not be now passed upon. 

[6] 6. The application consisted of three parts, numbered 1, 2, and 3, each writ- 
ten upon a form containing printed questions with blanks for the answers. Part 1, 
to which the applicant’s signature was attached, included information as to the kind 
of insurance desired, the amounts carried elsewhere, and also the statement that the 
applicant was in good health and free from every disease and infirmity. Part 2 
consisted of declarations made to the medical examiner, signed by the applicant, 
representing himself to be in good health, not to have certain diseases, and not to 
have consulted a physician within five years. Part 3 consisted of the examiner’s 
own statement as to conditions observed by him. Parts 1 and 2 were attached to 
the policy. Part 3 was not. The copy of the policy attached to the petition omitted 
part 2. The answer set it out. The plaintiff in her reply, which was verified, denied 
its execution by the insured, alleging that by the request of the company’s state 
agent the applicant had sent to him two of the forms, one signed in blank—that is, 
with the blanks unfilled—the other unsigned, but with the blanks filled, and that 
the answers appearing over the signature were inserted by direction of the agent. 
The agent deposed that this procedure was followed with respect to one of the 
parts of the application, saying that the answers originally written on the unsigned 
blank were correctly transferred to the signed form. His testimony, however, does 
not show whether he was referring to part 2 or to part 1. His explanation of the 
method followed was that as manager of the company he did not want to take an 
application unless he was pretty sure to get it through and protect himself, and 
therefore wanted the applicant to send in a “trial medical examination.” The court 
instructed the jury that the defendant had the burden of proving that the answers 
appearing on the part of the application to which this evidence referred were the 
same as those furnished by the applicant. The defendant complains of that instruc- 
tion and also of the refusal of the court to strike from the reply the allegations 
relating to this matter. The document which was signed in blank by the applicant 
seems to have been part 1 of the application and not part 2, and this circumstance 
makes the whole matter of less importance. Inasmuch as it is admitted that the 
answers were transferred from one paper to the other by the company’s agent, 
no serious objection is apparent to placing upon the defendant the burden of prov- 
ing the transfer to have been accurately made. Nor does reference to the matter 
in the plaintiff's pleading seem objectionable. The omission of part 2 of the appli- 
cation from the copy of the policy attached to the petition is not now material. 
Probably the controversy on the subject is due to a misunderstanding of the facts. 

The judgment is reversed and a new trial ordered. 

All the justices concurring. 


NATIONAL COUNCIL, JUNIOR ORDER UNITED AMERICAN 
MECHANICS, v. LANDRUM ert At. 
(Court of Appeals of Kentucky. July 1, 1924.) 
263 Southwestern, 747. 

1. INSURANCE—MEMBER OF FRATERNAL ORGANIZATION NOT SUS- 
PENDED WHERE LOCAL LODGE PAYS DUES TO FUNERAL BENE- 
FIT DEPARTMENT. 

Meinber of fraternal organization was not suspended by his failure to pay his 
dues, where his local lodge paid monthly assessments regularly to funeral benefit 
department, which he failed to pay. 

(For other cases, see Insurance, Dec. Dig. §753[1].) 

2. INSURANCE—IMPROPER TO JOIN ADMINISTRATOR AS PARTY 
PLAINTIFF, BUT NOT PREJUDICIAL. 

In action to recover funeral benefit from fraternal organization, it was improper 
to join administrator with wife and children as party plaintiff, but not prejudicial, 
in view of Civ. Code Prac., § 134. 

(For other cases, see Insurance, Dec. Dig. § 813.) 

Appeal from Circuit Court, Pendleton County. , ; 

Action by Elizabeth Landrum and others against National Council, Junior 
Order United American Mechanics. Judgment for plaintiffs, and defendant appeals. 
Affirmed. 

O. M. Rogers and Omer C. Stubbs, both of Covington, for appellant. 
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J. J. Blackburn and L. M. Ackman, both of Williamstown, for appellees. 

Horson, C. The appellant, The National Council, Junior Order United American 
Mechanics, is a fraternal secret organization founded on the lodge plan and incor- 
porated under the laws of the State of Pennsylvania. It is controlled by a national 
council as a supreme head, and by state councils instituted in the several states, 
with power to organize and institute local councils. The state council of Kentucky 
was instituted on March 28, 1894, and it instituted the Knoxville Council No. 137 
at Knoxville, Ky., on May 15, 1906. 

Appellant maintains a department known as the funeral benefit department, for 
the purpose of providing funeral benefits for deceased metnbers of the order. C. L. 
Landrum became a member of the order on March 2, 1909, and on September 16, 
1911, was regularly enrolled for a funeral benefit of $500. He died on August 6, 
1917, and this action was instituted against the order to recover the funeral benefit 
of $500. The laws of the order contain the following provisions: 

“A member who allows himself to become thirteen weeks in arrears for dues 
shall become suspended without action on the part of this council. 

“Every member suspended for non-payment of dues, desiring to be reinstated, 
shall make application in writing, which application shall be referred to a committee 
of investigation, who shall report as to his fitness to become a member, at the next 
regular meeting, when a ballot shall be taken, as on all other applications for 
membership. 

“It is hereby provided that no subordinate body, nor any of its subordinate 
officers or members shall have the power or authority to waive any of the provisions 
of the laws and constitution of the National Council of the Junior Order United 
American Mechanics, and the same shall be binding on the order and each and every 
member thereof and on all beneficiaries of members. 

“No council may recover benefits for the death of a member who is in arrears 
to his council for thirteen weeks at the time of his death or at the time he became 
sick or disabled, and no such member can place himself in good standing in his council, 
or become entitled to benefits during such sickness or disability by paying up such 
arrearages in part or in full during the continuance of such sickness or disability.” 

The application under which the Knoxville Council was admitted contained the 
following : 

“We hereby agree to make no claim on you for benefits upon the death of 
any brother who is not in good standing in the council at the time of his death. * * * 
We hereby certify that we have received a copy of the laws governing the funeral 
benefit department and that the same has been read at a meeting of our council 
and we hereby agree to comply with and abide by the same, and all amendments 
subsequently enacted thereto.” 

Landrum failed to pay his duties regularly, but although he did not pay the 
lodge his dues weekly or for more than thirteen weeks, the local lodge paid the 
monthly assessments regularly to the funeral benefit department which he had 
failed to pay, and on July 17, 1917, he paid the local lodge, and the local lodge ac- 
cepted, $13.40, which covered all his arrearages, but he had been taken sick on July 15, 
two days before this payment was made. For this reason the National Council 
refused to pay the funeral benefit and this suit followed. The circuit court gave 
judgment for the plaintiff. The defendant appeals. 

In the case of Knights of the Maccabees v. Patton, 179 Ky. 410, 200 S. W. 614, 
the court had before it precisely the question raised here. In that case, as in this, 
the member stood suspended without notice if he failed to pay the monthly rate. 
He had failed to pay, but the record keeper of the local tent had sent the money 
on to the parent society, and it was held that the dues of the member were paid, 
although they had not been paid by the member himself. In that case a recovery 
by the plaintiff was sustained. 

The same conclusion was reached in Scheu v. Grand Lodge (C. C.), 17 Fed. 214. 
The conclusion reached in these cases is sustained by the text-writers. See 19 
R. C. L. 1273; note, 11 Ann. Cas. 540. ; 

{1] Landrum was never suspended by the local lodge and no complaint was 
made that he was in arrears. These local lodges are interested in maintaining their 
membership, for the lodge may lose its standing by the loss of its members, and 
so it is a very common thing with them all to send on to the grand lodge the 
dues of members and then to collect the dues from the members afterwards. It 
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would be a very harsh rule to say that, though such a custom existed, a member 
should lose his funeral benefit when in fact the money had been paid to the grand 
lodge as required by the order. The purpose of the forfeiture provision in these 
insurance contracts is to secure the prompt payment of the dues to the grand 
lodge, and when the money has been thus in fact paid it is not material to the 
grand lodge whether the money is paid to it by the member or by someone else, 
for the purpose of the payment of dues is to keep up the fund from which the 
funeral benefits are to be paid, and when the money has been paid into the fund 
the purpose of the contract has been satisfied, 

[2] Complaint is also made that the administrator was joined with the wife 
and children as a party plaintiff. This was unnecessary and improper, but it was 
in no wise prejudicial to the defendant. Section 134 of the Civil Code provides: 

“The court must, in every stage of an action, disregard any error or defect in 
the proceedings which does not affect the substantial rights of the adverse party; 
and no judgment shall be reversed or affected by reason of such error or defect.” 

On the whole case there is nothing in the record to the prejudice of the sub- 
stantial rights of appellant. 

Judgment affirmed. 


SIMPSON v. METROPOLITAN LIFE INS. CO. (No. 18080.) 
(St. Louis Court of Appeals. Missouri. Jan. 8, 1924. Rehearing Denied 
June 24, 1924.) 
263 Southwestern Reporter, 521. 
1. INSURANCE—ANSWER LEAVING OUT AVERMENT OF WILLFUL 

FRAUD HELD NOT TO PLEAD DEFENSE. 

In actign on life insurance policy, providing that statements in application should, 
in absence of fraud, be deemed representations only, answer which did not allege 
that untrue answers were willfully made by insured to defraud insurer left out 
necessary averment, and did not plead a defense. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

On Motion FoR REHEARING 
2. PLEADING—DEFECT IN ANSWER NOT WAIVED. 

Where answer in action on life insurance policy was defective, in that it did 
not allege that misrepresentations of insured were made fraudulently, and plaintiff 
did not submit any instruction joining issue on defense of misrepresentations, or 
in any way waive objection to defect, but stood on her requested peremptory in- 
struction that under pleadings and evidence verdict must be for her, she did not 
thereby waive defect. 

(For other cases, see Pleading, Dec. Dig. § 409[1].) 

Appeal from St. Louis Circuit Court; J. Hugo Grimm, Judge. 

“Not to be officially published.” 

Action by Hattie Simpson against the Metropolitan Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. Reversed and remanded. 

James J. O’Donohoe, of St. Louis, for appellant. 

Fordyce, Holliday & White, of St. Louis, and Wm. J. Tully, of New York 
City, for respondent. : 

Daves, J. This is an action on a life insurance policy in the sum of $1,000 
issued August 2, 1920, on the life of Roy E. Simpson. The insured died December 
24, 1920, and this suit was brought by plaintiff as beneficiary under the policy. 
The case was tried in the circuit court of the City of St. Louis before the court 
and a jury; there was a verdict and judgment for defendant, and plaintiff appeals. 

The petition is in conventional form. : 

Defendant’s answer, after a general denial, alleges by way of affirmative defense 
that Roy E. Simpson, on whose life the policy was issued, made misrepresentations 
concerning his health in his application for the insurance. These allegations will 
be more fully discussed later. : 

Plaintiff’s reply is in the nature of a general denial. : 

The answer relied upon by defendant, in so far as same pleads misrepresen- 
tations, is to the effect: ! : 

That the insured made application to the defendant for a policy of insurance, 
and that in said application the insured stated that he was in sound health; “that 
he had not been suffering from the disease of diabetes; that he had not been attended 
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by a physician and had not been under the care of any physician within two years 
before the date of said application; that he had not been under treatment in any 
dispensary or hospital, or an inmate of any institution; that he had never met 
with any serious personal injury nor had he ever been seriously ill; that there- 
after said application, duly signed by said Roy E. Simpson, was forwarded to the 
home office of the defendant company, and that defendant, relying upon the truth- 
fulness of the statements, representations, and answers to the questions propounded 
to the said Roy E. Simpson by the said medical examiner of the said defendant 
company, and believing that said statements, representations, and answers were true 
and correct, did issue its policy of insurance * * *” whereby Simpson’s life was 
insured for $1,000 in favor of Hattie Simpson, the plaintiff herein. 

It is then further alleged: 

That “said policy of insurance was obtained by misrepresentations which were 
material, in that said Roy E. Simpson, at the time he made said application and 
was examined by the said medical examiner, was then suffering with the disease of 
diabetes, and had suffered from said disease for a long time prior thereto; that 
said Roy E. Simpson had been under the care of a physician, and that said Roy E. 
Simpson was not in sound health on the date of the said application.” 

The answer then states that, had it known and been aware of the falsity and 
untruthfulness of said statements, representations, and answers to the questions made 
to said medical examiner it would not have issued its policy of insurance, as afore- 
said. It is then averred that the insured died from diabetes, and that he was 
suffering from said disease at the time the application for insurance was made. 

As far as the evidence is concerned, plaintiff made a prima facie case by offering 
the policy of insurance in evidence, and showing that the insured died on December 
24, 1920. The defendant’s evidence tended to prove that at and prior, to the time 
the insured made application for the policy of insurance sued upon he was suffering 
from diabetes. There was cogent evidence from physicians and others that the 
insured was suffering from diabetes in February, 1920, and as late as July 20, 1920, 
and that he had been treated for same by physicians. There was evidence tending 
to show that the insured during that period had received sick benefits from a 
mutual benefit association for disability caused by diabetes. 

There was rebuttal evidence adduced by plaintiff tending to show that the insured 
was in good health at the time he made the application for the policy. ‘This evi- 
dence came from lay witnesses who testified that the insured appeared to be in 
good health at that time. 

[1] Plaintiff, appellant here, urges a reversal of this judgment, placing her chief 
reliance upon an assignment of error which reaches to the sufficiency of the answer 
as pleading an affirmative defense, and asserts that there was error in defendant’s 
given instruction No. 1 as modified, because same fails to require the jury to find 
that the alleged misrepresentations were fraudulently or corruptly made, and that the 
instruction assumes the fact that the insured had diabetes, and that it fails to 
require the jury to find that the company would not have issued the policy if it had 
known the real state of facts respecting which the alleged misrepresentations were 
made. 

Before discussing the answer, it should be pointed out that the insurance policy 
contains the following provision: 

“All statements made by the insured shall, in the absence of fraud, be deemed 
representations, and not warranties, and no such statement shall avoid this policy or 
be used in defense of a claim hereunder, unless it is contained in the written appli- 
cation therefor and a copy of such application is securely attached to this policy 
when issued.” 

The answer contains no averment concerning the misrepresentations of the insured 
beyond that such answers were false and untrue. It is not alleged that these untrue 
answers were willfully made by the insured for the purpose of defrauding the com- 
pany, either in the words just given or in any language whatever conveying such 
idea. Indeed, the word “fraud” is not used in the answer, nor is any word or 
words used charging fraud. It is true it is alleged the representations were untrue 
and that the representations were made with respect to a material matter; but there 
is no averment that such statements were willfully and knowingly made for a 
fraudulent or corrupt motive by the insured. Respondent does not seek to avoid 
this difficulty by asking us to construe the answer with favorable intendments to 
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comprehend such allegation. The defense to this complaint is that under the misrep- 
resentation statute (Revised Statutes Missouri, 1919, §6142) it does not matter 
whether such misrepresentations were made in bad faith or for the purpose of deceiv- 
ing the insurer or not, just so the representations relate to a material matter touching 
the risk. And respondent’s learned counsel rely upon the case of Kern v. Supreme 
Council, Am. Legion of Honor, 167 Mo. 471, 67 S. W. 252, and especially upon the 
language of that opinion at page 489 thereof, and also the case of Lewis v. N. Y. 
Life Ins. Co., 201 Mo. App. 48, 209 S. W. 625, loc. cit. 631, 632. 

We must have in mind that under the terms of the policy at bar a distinction 
is drawn between innocent and fraudulent representations, for it is provided that, 
in the absence of fraud, the statements made by the insured shall be deemed repre- 
sentations, and not warranties, and that no-such statement shall avoid the policy 
unless it is contained in the written application therefor, etc. Therefore warranties, 
with the exception provided, are abolished by the policy in the instant case. 

That the answer doesnot plead a defense seems to be clear from a long line of 
cases in this state. The rule has been but recently stated by this court in the cases 
of Lieberman v. American Bonding & Casualty Co., 244 S. W. 102, and Melville 
v. Business Men’s Acc. Assur. Co., 253 S. W. 68, loc. cit. 69, both opinions written 
by Allen, P. J. 

In the Lieberman Case, though the point was discussed under a different state 
of facts, the rule is restated in this language (loc. cit. 104): 

“The well-settled rule, except where altered by statute, is that, while to avoid 
a policy for breach of a warranty it is only necessary that the matter warranted 
be false in fact, it is otherwise as to a mere representation constituting an induce- 
ment to the making of the contract. To avoid the policy, such representations must 
not only be with respect to a material matter and false in fact, but it must appear 
that they were willfully and knowingly made for a fraudulent or corrupt motive. 
This matter is discussed at length in Commercial Bank v. Bonding Co., supra, where 
the authorities are reviewed. In this connection see, also, Aloe v. Mutual Reserve 
Life Association, 147 Mo. 561, 49 S. W. 553; Moulor v. American Life Ins. Co., 
111 U. S. 335, 4 Sup. Ct. 466, 28 L. Ed. 447. That the evidence fails to show 
that plaintiff, directly or indirectly, willfully and fraudulently or corruptly made 
any false statements in procuring the insurance, cannot be doubted.” 

And in the Melville Case it is said: 

“So far as concerns alone the averments of the answer relating to the alleged 
false answers of the insured in his application, we regard it as entirely clear that that 
portion of the answer presented nothing by way of defense. While it is alleged that 
such answers were untrue, defendant’s answer does not allege that they were war- 
ranties, neither does it allege they were fraudulently made, for the purpose of 
inducing defendant to issue the policy, and that defendant was in fact deceived and 
defrauded thereby. Indeed, defendant does not attempt to allege any fraud in 
this connection.” 

In Pacific Mutual Life Ins. Co. v. Glaser, 245 Mo. 377, loc, cit. 389, 150 S. W. 
549, Judge Kennish, in discussing the right of the insurer to relief for fraud of 
an applicant in the procurement of a policy, said, “it is essential that the applicant 
had knowledge of their falsity and acted in bad faith to warrant that remedy,” 
citing Schuermann v. Ins. Co., 165 Mo. 641, 65 S. W. 723, and Kern v. Legion of 
Honor, 167 Mo. 471, 67 S. W. 252, the latter case being relied upon by respondent 
in the instant case. There are many other cases to this effect, and this same prin- 
ciple obtains in most of the states. A few authorities are selected: Beeler v. Su- 
preme Tribe, 106 Neb. 853, 855, 856, 184 N. W. 917; Metropolitan Life Ins. Co. 
v. Larson, 85 Ill. App. 143; Supreme Tribe of Ben Hur v. York, 70 Colo. 175, 
178, 197 Pac. 1012; Schwarzbach v. Ohio Valley, 25 W. Va. 622, 52 Am. Rep. 227; 
Greenwood v. Royal Neighbors, 118 Va. 329, 87 S. E. 581, Ann. Cas. 1918D, 1002; 
Blackman v. U. S. Casualty Co., 117 Tenn. 578, 103 S. W. 784. See, also, Caldwell 
v. Ins. Co. (Mo. App.), 245 S. W. 602. 

It cannot be doubted that the answer in the instant case leaves out a necessary 
averment. It nowhere in terms or by way of inferentiation alleges in effect that 
the representations of the insured were made willfully and knowingly for fraudu- 
lent or corrupt motives. But, if we were to hold that the answer after verdict could 
be given a sufficiently broad construction to contain such averment, we still are faced 
with the proposition that defendant’s instruction No, 1 leaves out this same element. 
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It is true that the instruction as modified by the court does require the jury to find 
that the insured died with diabetes, and that on the date of making said applica- 
tion said fact was known to the insured; yet the instruction is faulty in that it 
does not require the jury to find the presence of the element that the insured willfully 
and knowingly made the misrepresentations for a fraudulent or corrupt motive. 

The Kern Case, supra, makes no distinction between innocent and fraudulent 
representations: It should be borne in mind, however, that the policy in the instant 
case makes such distinction. But, aside from that, we think counsel for respondent 
has given an erroneous effect to that case. The question in the Kern Case was 
whether the misrepresentation statute applied in that case, in view of the fact that the 
defendant there was a fraternal order. That respondent misconstrues the ruling of 
the Kern Case is quite clear from the great number of decisions of the Supreme Court 
and from appellate courts since that case was decided. Nor do we believe that the 
case of Lewis v. N. Y. Life Ins. Co., 201 Mo. App. 48, 209 S. W. 625, a decision 
by the Kansas City Court of Appeals, is of influence here. 

Allegations and proof of fraud.or mistake must be clear, cogent, and convincing 
as a ground by an insurance company to cancel a policy for fraud or mistake. The 
answer and the instruction thereunder leave us no escape from a reversal of this 
judgment. It is not necessary here to discuss what inferences could be properly drawn 
from the evidence touching the insured’s knowledge of his ailment or his motives 
in securing the policy because of the defect in the pleading and the instructions. 
It may serve a useful purpose to point out that the answer does not contain any 
averment that a copy of the application was “securely attached to this policy when 
issued,” which from the policy itself is the condition on which misrepresentations 
are available as a defense. 

For the reason above discussed, the judgment of the lower court should be 
reversed, and the cause remanded. It is so ordered. 

Allen, P. J., and Becker, J., concur. 


On Motion FoR REHEARING 


Daves, J. [2] In respondent’s motion for rehearing the suggestion is made 
that the verdict and judgment, being for the right party on the merits, should not 
be disturbed for the want of any allegation or averment, on account of which omis- 
sion in the answer a demurrer could have been obtained. The proposition advanced 
amounts to this: The plaintiff has waived any defect in the answer by failing to 
demur to same or object to the evidence under the answer. While this point is 
not made in the original briefs, at any rate not precisely so, we have given this 
question our serious reflection. It is our view, as expressed in the opinion, that 
the answer is fatally defective, in that ic does not state a necessary allegation. 
Assuming, but not admitting, that the defect in the answer attempting to state the 
affirmative defense of misrepresentation could be waived, we find that it was not 
waived in the instant case. While it is true plaintiff did not directly attack the 
sufficiency of the answer and did not object to the introduction of any evidence 
under the answer, learned counsel for plaintiff, however, did, at the close of defend- 
ant’s case, ask a peremptory instruction, which is as follows: 

“The court instructs the jury that under the pleadings and all the evidence your 
verdict must be for the plaintiff.” 

Plaintiff did not submit any instructions joining issue on the defense of misrep- 
resentation, or in anywise waive an objection to this defective pleading, but stood 
on the peremptory instruction. 

It is with reluctance that we have reached the conclusion to reverse this judg- 
ment, but, view the answer as we will, we cannot make same comport with the law 
as we find it authoritatively stated, and thus we cannot escape the conclusion that 
same does not state a defense, in that it leaves out a necessary allegation to raise the 
issue of misrepresentation. 

With the concurrence of the other judges, the motion for rehearing is overruled. 
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HANNA v.-4ETNA LIFE INS. CO. (No. 14948.) 
Kansas City Court of Appeals. Missouri. May 5, 1924. Rehearing Denied 
June 16, 1924.) 
263 Southwestern Reporter, 526 

1. INSURANCE—POLICY GOVERNED BY LAWS OF STATE IN WHICH 
MADE AND DELIVERED. 

Life insurance policy is governed by laws of state in which made and delivered. 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 

2. INSURANCE—CANCELLATION OF KANSAS POLICY FOR NON-PAY- 
MENT OF PREMIUM WITHOUT NOTICE TO HOLDER VOID. 

Under Rev. St. Kan. 1923, 40-332, 40-333, cancellation of life insurance policy 
for non-payment of regular premium without written notice to holder is void. 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 

4. INSURANCE—INSURED’S STATEMENT TO INSURER’S AGENT AS TO 
CHANGE OF ADDRESS HELD NOT NOTICE OF ENTRANCE ON 
FOREIGN MILITARY SERVICE. 

Insured’s statement to insurer’s state manager that he was “leaving shortly” 
and “might at any time be ordered overseas,” and wanted all notices as to policy 
or premiums addressed to him until further notice in beneficiary’s care at her address, 
held not notice of his engaging in foreign military service, as required by policy. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

5. INSURANCE—INSURER, NOTIFIED ONLY OF INSURED’S EXPECTA- 
TIONS OF ENTERING FOREIGN MILITARY SERVICE, HELD NOT TO 
HAVE WAIVED EXTRA PREMIUM. 

Insurer not notified of insured’s actual entrance on foreign military service, as 
required by policy, held not to have waived right to extra premium, because notified 
that insured was expecting to or would enter on such service in future. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

7. INSURANCE—PROVISION FOR NOTICE OF INSURED’S ENTRANCE 
INTO FOREIGN MILITARY SERVICE AND PAYMENT OF ADDI- 
TIONAL PREMIUM VALID. 

Policy provision for notice of insured’s entrance into a foreign military service 
and payment of additional premium is valid and enforceable. 

(For other cases, see Insurance, Dec. Dig. § 340.) 

8. INSURANCE—BENEFICIARY NOT ABSOLVED FROM EFFECT OF 
FAILURE TO NOTIFY INSURER OF INSURED’S ENTRANCE ON 
FOREIGN MILITARY SERVICE AND PAY EXTRA PREMIUMS BY 
STATUTES FORBIDDING CANCELLATION FOR NON-PAYMENT OF 
PREMIUM WITHOUT NOTICE. 

Rev. St. Kan. 1923, 40-332, 40-333, forbidding cancellation of life insurance policy 
for non-payment of premium without written notice to holder, does not absolve 
beneficiary from effect of failure to notify insurer of insured’s entrance on foreign 
military service and pay extra premium as required by policy; statutes referring to 
premiums specified in policy or at most to those which insurer knows have accrued. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

Appeal from Circuit Court, Jackson County; James H. Austin, Judge. 

Action by Corrinne E. Hanna against the Etna Life Insurance Company. From 
judgment for plaintiff in unsatisfactory amount, she appeals. Affirmed. 

Reed, Boyle, Holmes & Taylor, John T. Barker, and John H. Pollock, all of 
Kansas City, for appellant. 

J. C. Rosenberger, Dupuy G. Warrick, and Rollin E. Talbert, all of Kansas City, 
for respondent. 

TrimsiE, P. J. [1] This is an action on a policy of life insurance, made and 
delivered in the State of Kansas, and therefore governed by the laws of that state. 
The policy is for $3,000, dated July 23, 1917, on the life of Robert M. Hanna, payable 
to plaintiff upon insured’s death. She is his widow. 

At the close of the evidence the trial court, at defendant’s request, peremptorily 
instructed the jury to return a verdict for plaintiff “in the sum of $39.21 and no more.’ 
(Said sum is the amount of the net reserve due on the policy at the time of insured’s 
death.) The verdict thus directed was duly returned, and, judgment being rendered 
thereon, plaintiff appealed. 

The policy required the payment of semi-annual premiums of $41.22 each on the 
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23d days of January and July of each year; and, if any premium subsequent to the 
first one was not paid when due, the policy should cease, subject to certain values and 
privileges, which, in this instance, amounted to the net reserve on said policy at the 
time of insured’s death. 

The policy also carried a “war rider,” which provided that— 

“If the insured shall * * * in any time of war within two years from the date 
hereof, engage * * * im any military service outside the continental limits of the 
United States of America, all provisions of this policy shall remain in force, provided 
that prior to such engagement, or within ten days thereafter, notice shall be given 
to the company by or on behalf of the insured, and an extra premium of five per 
cent. of the sum insured under this policy shall be paid to this company or its 
authorized agent, and annually thereafter during its continuance * * * otherwise 
such service will render this policy—including not only the original insurance, but 
also the provision for extended insurance and paid-up policy—null and void, except 
for the legal reserve then existing.” 

The Kansas statute (passed in 1913, now section 40-332, R. S. Kan. Ann. 1923) 
forbids a life insurance company such as defendant to— 

“forfeit or cancel any life insurance policy on account of non-payment of any 
premium thereon, without first giving notice in writing to the holder of any such 
policy of its intention to forfeit or cancel the same.” 

And the next section (40-333, R. S. Kan. Ann. 1923) provides that— 

“Before any such cancellation or forfeiture can be made for the non-payment 
of any such premium the insurance company shall notify the holder of any such policy 
that the premium thereon, stating the amount thereof, is due and unpaid, and of its 
intention to forfeit or cancel the same, and such policyholder shall have the right, 
at any time within thirty days after such notice has been duly deposited in the post- 
office, postage prepaid, and addressed to such policyholder to the address last known 
by such company, in which to pay such premium; and any attempt on the part of such 
insurance company to cancel or forfeit any such policy without the notice herein 
provided for shall be null and void. The affidavit of any responsible officer, clerk 
or agent of the corporation, authorized to mail such notice, that the notice required 
by this section has been duly addressed and mailed by the corporation issuing such 
policy shall be prima facie evidence that such notice has been duly given.” 

The execution and delivery of the policy is conceded, but the defense is that 
the company’s liability is limited to the net amount of the legal reserve on said policy 
at the time of insured’s death (admitted to be $39.21), for the following reasons: 
(1) Because insured, from June 4, 1918, to the day of his death, engaged in military 
service outside the continental limits of the United States, but failed to give notice 
thereof to the company. (2) Because he failed to pay the additional premium of 
five per cent. called for in that contingency by the terms of the “war rider.” (3) 
Because of his failure to pay the regular premium of $41.22, which became due on 
July 23, 1918, some three months and eighteen days before his death. 

[2] Plaintiff's contention is that defendant’s attempted cancellation of said policy 
is void and of no effect because the statute of Kansas, which requires notice of 
intention to cancel, was not given; furthermore, that defendant had notice of insured’s 
impending military service outside the continental limits of the United States, and 
no demand was made for an additional premium, and the same was waived. 

No doubt the Kansas statutes hereinabove quoted forbid the cancellation of a 
policy for non-payment of premium, except upon the terms therein described, and, 
unless notice as therein required was given, such attempted cancellation, at least for 
failure to pay the regular premium, would amount to nothing. Reynolds v. Metro- 
politan Life Ins. Co., 105 Kan. 669, 185 Pac. 1051, 7 A. L. R. 1558; Lightner v. 
Prudential Ins. Co., 97 Kan. 97, 154 Pac. 227; Priest v. Bankers’ Life Ass’n, 99 Kan. 
295, 161 Pac. 631. 

The contention of the parties, and the basis upon which plaintiff seeks to meet 
the defenses interposed, will appear from the following statement of facts: 

The application for the policy is dated July 7, 1917. At that time the United 
States was at war with Germany, and on that date applicant, Robert M. Hanna, was 
in the military service of the United States, as first sergeant, R.O. T. C. The appli- 
cation stated that applicant was in the United States military service, then stationed 
at Ft. Riley, Kan. The application also gave plaintiff's name and street address in 
Kansas City, Mo., as the one to be made beneficiary. After setting forth that appli- 
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cant was in the army, the application stated that he contemplated no change in occupa- 
tion, but did contemplate going to a foreign country on “military necessity.” 

The policy was delivered to insured at Ft. Riley, Kan. Thereafter, on August 
15, 1917, he was made captain of Company B, 356th Regiment, 89th Division, and 
assigned to duty at Camp Funston, the headquarters of said division. He remained 
there until, on May 23, 1918, he went with the other units of said division to the 
Atlantic seaboard, from whence, on June 4, 1918, he embarked for France. It is con- 
ceded that up until May 23, 1918, his address was “Capt. Robert M. Hanna, Co. B, 
356th Reg., Camp Funston, Kan.” On September 26, 1918, he was commissioned a 
major in said regiment. On the day of the Armistice, November 11, 1918, he was 
killed in battle on the Western Front in France. 

The premium of $41.22, due January 23, 1918, was duly paid, but the one due July 
23, 1918, was not paid, nor was the additional premium of five per cent. paid as called 
for in the “war rider” attached to the policy. 

To show its compliance with the law of Kansas as to notice before cancelling a 
policy for non-payment of the premium for July 23, 1918, the defendant offered in 
evidence the affidavit of its assistant cashier that on August 24, 1918, she deposited in 
the post office, postage prepaid, a letter, addressed to “Capt. R. M. Hanna, Co. B, 
356th Infantry, Camp Funston, Kan.,” stating that the premium due on the 23d day 
of July, 1918, was unpaid, and that, unless same with interest amounting to 18 cents 
was paid within 30 days from date, the policy would be canceled, except for the non- 
forfeitable privilege therein; that theretofore on June 25, 1918, a letter similarly 
addressed, stamped, and mailed, had been sent notifying insured that the premium 
would be due on July 23, 1918. 

The defendant then introduced in evidence the decisions of the Supreme Court of 
Kansas in La Rue v. Kansas Mutual Life Ins. Co., 68 Kan. 539, 75 Pac. 494, and 
Bradshaw v. Farmers’, etc., Life Ins. Co., 107 Kan. 681, 193 Pac. 332, 11 A. L. R. 1091, 
to show that under the law of Kansas and the facts, with the giving of the above 
notice, the liability of the company was limited to the above amount of the net re- 
serve of the policy. 

After plaintiff's request for a directed verdict in her favor was overruled, plaintiff 
introduced testimony to the effect that in May, 1918, she and insured met O. T. 
Cropper (defendant’s state manager, through whose office the policy was issued, and 
who had charge of the issuance of notices to policyholders), on a train going to 
Kansas City; that this meeting occurred about two weeks prior to insured’s depar- 
ture from Camp Funston for the Atlantic seaboard which was on the 23d of May, 
1918; that plaintiffs husband, the insured, introduced Cropper to plaintiff as “Mr. 
Cropper of the A®tna”; that, after talking with Mr. Cropper for a few moments, 
insured told Cropper he was “leaving shortly,” and that he “might at any time be 
ordered overseas,” and that he “wanted all notices or communications in relation to 
said policy or the premiums thereon, to be addressed and sent to him, until further 
notice, in care of plaintiff at her address, No. 2954 East 28th Street, Kansas City, 
Mo.,” and that the company had her address in its office among the papers (referring 
to her address given in the application), to all of which Cropper assented. Cropper, 
a witness for defendant, denied that any such conversation or meeting ever took 
place, or that he ever saw or knew insured. 

On December 8, 1918, plaintiff wrote the company that insured was killed in 
action November 11th, and the agreed statement of facts says that— 

“Said letter was the first knowledge or notice received by defendant that said 
Hanna had gone to France, or that he had engaged in military service outside of 
the United States, or that he had left Camp Funston.” 

[3] The foregoing quotation from the agreed statement of facts, if taken by 
itself, would seem to be conclusive that the company had no notice that insured had 
left for military service beyond the continental limits of the United States; but the 
agreed statement of facts immediately goes on to further state plaintiff’s claim with 
reference to the alleged conversation with Cropper on the train, and she “admits that 
no notice or information, verbal or written, was given to defendant of any change 
of said Hanna’s address, unless this was done in the course of the alleged conver- 
sation with said Cropper, and admits that, if said notice or information was not given 
to defendant, in and by said alleged conversation, it was not given at all.” And 
plaintiff’s position, at least impliedly, seems to be that this last clause qualifies or 
modifies the other quoted clause as to notice, and that defendant’s claim of lack of 
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notice of insured’s engagement in military service beyond the continental limits of 
the United States, is not conceded, but depends upon whether plaintiff’s evidence as 
to the alleged conversation wit! Cropper on the train is to be accepted as true, which 
last, of course, would be a 1 for the jury. 

If the defense rested solcly on a failure to pay the regular premium of July 23, 
1918, perhaps plaintiff's contention that it all depends upon whether said conversa- 
tion occurred might be correct, for, if the conversation took place, it might be 
sufficient notice to the company to send all’ future communications to the wife’s 
address in Kansas City, and require notice of cancellation for failure to pay the pre- 
mium to be sent there instead of to Camp Funston, and, since notice was not sent to 
the Kansas City address, the statute requiring notice of cancellation to be sent to 
insured’s “last known” address was not complied with, and, in that event, the attempted 
cancellation for failure to pay the regular premium would be of no force or effect. 
It should be noted, however, that for the conversation to have even this effect it 
would have to be construed as notifying Cropper that from that moment insured’s 
address was to be regarded as in Kansas City, whereas the agreed statement of facts 
and plaintiff’s own evidence show that for at least two weeks thereafter insured’s 
address was still at Camp Funston; and plaintiff’s evidence is that in said conversa- 
tion Cropper was told that insured expected to go overseas in the future, or that he 
would be “leaving shortly,” and therefore a reasonable construction of insured’s 
directions might be interpreted to mean that, when he did go overseas, notices should 
be sent to his wife’s address in Kansas City, and the contract provided that, if he 
did go, notice was to be given defendant of that fact. 

[4] But, without regard to any such construction of the conversation, the defense 
does not rest solely upon the failure to pay the regular premium of July 23, 1918. It 
also is based upon the failure to notify defendant of insured’s entrance upon military 
service in foreign fields, and the failure to pay the increased premium called for an 
that account. 


As to the effect of the alleged conversation upon this part of the defense, it should 
be observed that plaintiff's contention impliedly assumes that the notice of “change 
of address,” given in said conversation, is synonymous with notice of insured’s engag- 
ing “in military service outside the Unted States.” But manfestly they are not the 
same. Although the defendant, as well as the courts, may well be requred to take 
notice of the fact that a state of war existed between the United States and Germany 
at that time, nevertheless the defendant should not be required to take notice of the 
particular field of an individual soldier’s service. Burke v. Miltenberger, 19 Wall. 
519, 22 L. Ed. 158; United States v. Wilson, 7 Pet. 150, 8 L. Ed. 640; 23 C. J. 
§ 1910, p. 61; Perkins v. Rogers, 35 Ind. 124, 169, 9 Am. Rep. 639. Besides, the con- 
tract itself concedes this, since it expressly provides that notice of such foreign service 
must be given by or on behalf of insured to defendant. 

Nor did the conversation with Cropper notify him or the defendant of insured’s 
engagement in foreign service. Neither the application, nor the circumstances of 
insured’s status as a soldier, nor the conversation, afforded any notice of the insured’s 
actual entrance upon foreign service. At most, all they can be said to have done is to 
inform defendant that insured was expecting to do so in the future. 


[5, 6] That, however, was the well-understood situation when the contract was 
entered into, and yet the parties solemnly contracted that whenever insured did enter 
upon such foreign service notice thereof by or on his behalf would be given defendant. 
Not having any notice of insured’s entrance thereon, how can it be said that defendant 
waived its right to the extra premium? Knowledge that insured was expecting to, or 
would, enter upon such service in the future, is not notice or knowledge that he has 
done so, nor can there be a waiver of a thing in the absence of knowledge of that 
which is the subject of waiver. Rogers v. Home Ins. Co., 155 Mo. App. 276, 136 
S. W. 743; Boyle v. United States, etc., Ins. Co. (Mo. App.) 250 S. W. 641; 32 
CJ. taco: 

[7] The provision of the policy, set forth in the “war rider” thereof, calling for 
notice from insured to defendant of the former’s entrance into military service outside 
the continental limits of the United States, and requiring the payment of an addi- 
tional premium in that event, is valid and enforceable. Bradshaw v. Farmers’, etc., 
Ins. Co., 107 Kan. 681, 193 Pac. 332, 11 A. L. R. 1091; La Rue v. Kansas Mut. Life 
Ins. Co., 68 Kan. 539, 75 Pac. 494; Reid v. American, etc., Assur. Co., 204 Mo. App. 
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ow ae W. 957; Ruddock v. Detroit Life Ins. Co., 209 Mich. 638, 644, 117 

[8, 9] We agree with the trial court in holding that the hereinabove quoted Kan- 
sas statutes, as to notice before forfeiture or cancellation for “nonpayment of any 
premium thereon,” do not absolve plaintiff from the effect of the failure to notify 
defendant of insured’s entrance upon foreign military service, and of not paying the 
extra premium called for thereby. Those statutes have reference to such premiums 
as are specified in the policy, or, at most, to those which the defendant knows have 
accrued to it. Evidently the statutes presuppose that the company has knowledge of 
its right to claim the premium, notice of the nonpayment of which the company is 
required to give. Any other construction would reduce the statutes to the absurdity 
of requiring a company to give notice of the nonpayment of something the company 
had no notice or knowledge it had a right to claim, and that too in spite of the fact 
that the contract recognized that the company would not know of it and therefore 
provided that, if such foreign service did occur, insured would give defendant notice 
thereof. And the agreed statement of facts says that defendant had no notice or 
knowledge of insured’s having engaged in military service outside the United States, 
until after he had been killed therein. The rule is that statutes will not be construed 
so as to require impossibilities or to lead to absurd results, if they are at all capable 
of any other reasonable interpretation. 25 R. C. L. 1018-1020; Potter v. Douglas 
County, 87 Mo. 239; State ex rel. v. Koeln, 278 Mo. 28, 211 S. W. 31; Corrigan v. 
Kansas City, 211 Mo. 608, 650, 111 S. W. 115. To hold that the aforesaid statutes 
apply without qualification to the payment of the extra premium, even though the 
company was without notice or knowledge that such extra premium was due, would 
enable an insured to conceal from defendant the fact of his foreign military service, 
and yet allow his beneficiary to recover, although insured’s obligation and agreement 
under the contract to notify defendant of such fact is just as binding as is his obliga- 
tion to pay the extra premium, neither of which was done. 

[10] There is no merit in the contention that under the Soldiers’ and Sailors’ 
Relief Act of March 8, 1918, §405 (40 U. S. Stats. at Large, 445 [U. S. Comp. St. 
1918, U. S. Comp St. Ann. Supp. 1919, § 3078%4jj], the policy could not be canceled or 
the liability limited to the net reserve. There is no showing that insured ever brought 
himself within the terms of that act by applying for its benefits as required by section 
401 of said act (U. S. Comp. St. 1918, U. S. Comp. St. Ann. Supp. 1919, § 3078%4gg). 
Plaintiff knew some time in December, 1918, that the company refused to pay on the 
grounds stated. The trial began nearly three years later, to wit, May 3, 1921, but 
no effort was made by plaintiff to show that insured had complied with said act, and 
it is conceded in plaintiff’s brief that even now she does not know whether he did or 
not. Of course, a reversal of the judgment cannot be made in order that plaintiff 
may ascertain whether the insured brought himself within the purview and benefit 
of the act. 

The judgment must be, and is, affirmed. 

The other Judges concur. 


GIPSON v. METROPOLITAN LIFE INS. CO. (No. 22800.) 
(Supreme Court of Nebraska. June 24, 1924.) 
199 Northwestern Reporter, 541. 
(Syllabus by the Court.) 
INSURANCE—ATTORNEY’S FEES HELD NOT PROPERLY TAXABLE AS 

“COSTS” IN ACTION ON LIFE INSURANCE POLICY. 

Where an insurance company offered to pay to the beneficiary the amount due 
upon the contract upon the furnishing of proofs of loss as required by the contract, 
and where after proofs of loss were furnished the insurer with due diligence in the 
usual course of business was proceeding to pay the amount due, and where within 
a few days after mailing proofs of loss an action was commenced upon the contract, 
and where before answer day the insurer tendered the amount due which was refused 
unless an attorney’s fee of $100 was added, and where the insurer offered to confess 
judgment for the amount due which was accepted, an attorney’s fee is not properly 
taxable as costs under section 7811, Comp. St. 1922. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from District Court, Lancaster County ; Shepherd, Judge. 

Action by Mamie Gipson against the Metropolitan Life Insurance Company. From 





720 Insurance Law Journal, Vol. 63. [Nov., 1924 


a judgment allowing an attorney’s fee as a part of the costs in two actions on insur- 
ance policies, defendant appeals. Reversed and remanded, with directions. 

Reavis & Beghtol, of Lincoln, for appellant. 

R. J. Greene, of Lincoln, for appellee. 

Heard before Morrissey, C. J., and Letton, Dean, Day, Good and Thompson, JJ. 

Day, J. This is an appeal by the defendant from the allowance of an attorney’s 
fee of $100 as part of the costs in an action upon two insurance policies. The peti- 
tion was filed February 18, 1922, and set out three separate causes of action based 
upon three insurance policies, issued by the defendant company upon the life of 
John S. Gipson. The petition was in the usual form, and alleged that there was due 
the plaintiff upon the first policy $362.80, upon the second policy $503.72, and upon 
the third policy $1,015.08. On March 17, 1922, the defendant filed an answer admit- 
ting the execution and delivery of the three policies. It denied that there was due 
upon the first policy the amount claimed thereon by the plaintiff, and alleged there 
was due the sum of $289.08, and no more. The defendant also denied that there was 
due upon the second policy $503.72, as claimed by plaintiff, and alleged that John S. 
Gipson had borrowed $100 on the policy, and that, after deducting the amount bor- 
rowed, with interest, there was due upon the second policy $393.79. As to the third 
policy, the defendant pleaded that the insured had failed to pay the premium when 
due, and as provided in the policy it became forfeited, and there was nothing due 
to the plaintiff thereon. On the same day that the defendant filed its answer, it also 
filed an offer to confess judgment upon the first and second policies for the amount 
it admitted to be due, to wit: On the first policy $289.08, and on the second policy 
$393.79. On March 18 the offer was accepted by the plaintiff, and judgment was 
rendered upon the two causes of action for $682.87, which was subsequently paid. 
Thereupon the plaintiff moved for an allowance of an attorney’s fee as a part of the 
costs. Upon a hearing the court allowed an attorney’s fee of $100. 

It appears that John S. Gipson died January 24, 1922, and his funeral was held 
January 27, 1922. On January 31, 1922, the attorney for the plaintiff wrote to the 
defendant at its New York office, notifying it of the death of Gipson. On February 
2, 1922, the defendant’s local agent, who had learned of the death of Gipson the day 
before, called on the plaintiff and told her that the amount due on the policies would 
be paid as soon as proofs of loss were made, and tendered his assistance in making 
up the claim for loss. He asked her to bring the policies to his office the following 
day, and informed her that he would make up the proofs in proper form, and that 
the money would be sent in a few days. This she agreed to do. On the following 
day the plaintiff telephoned the agent that she could not bring the policies; that she 
had given them to her attorney, and that he refused to give them up. She asked the 
agent to confer with her attorney. The agent called upon the attorney and offered 
to assist in making up the proofs, and informed him that the amount due would be 
paid within a few days after the proofs were received. The attorney seems to have 
regarded the proffered assistance as a reflection upon his capacity to look after his 
client’s interests, and told the agent to “keep out,” that he was handling the business 
direct with the home office. On February 8, 1922, the plaintiff mailed sworn proofs of 
loss to the home office. On March 6, 1922, the agent notified the plaintiff that drafts 
covering the amount due upon the two policies were ready for delivery and would be 
turned over in exchange for the policies. Plaintiff's attorney refused to accept the 
amount unless an attorney’s fee of $100 was also paid. The plaintiff’s claim for an 
allowance of an attorney’s fee is based upon section 7811, Comp. St. 1922, which, in 
so far as applicable to the present case, provides in substance that, in all cases where 
the beneficiary brings an action at law to recover upon any life insurance policy, the 
court upon rendering judgment against the company shall allow the plaintiff a rea- 
sonable sum as an attorney’s fee, in addition to the amount of recovery, to be taxed 
as part of the costs. The purpose of the statute was to allow an attorney’s fee to a 
successful plaintiff, in the class of cases covered by the statute, where resort to law 
was reasonably necessary to secure his rights. , 

Under the facts in this case, there appears to have been no reasonable necessity of 
bringing an action upon the two policies to recover the amount due thereon. The de- 
fendant conceded its liability immediately upon being notified of the death of the in- 
sured, and was ready at all times to pay the amount due upon the policies upon receipt 
of proofs of loss as provided by the contract. After proofs of loss were futnished, 
the defendant with reasonable dispatch was proceeding in the usual course of busi- 
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ness to pay the amount due. The proofs of loss were mailed from Lincoln, Neb., to 
New York, and within ten days after the proofs were mailed this action was begun. 
Before answer day the defendant tendered to plaintiff the amount due upon the poli- 
cies, which was refused unless an attorney’s fee of $100 was also paid. Subsequently, 
as heretofore stated, the amount offered was accepted. 

We think the facts in this case bring it within the rule announced in Baird v. 
Union Mutual Life Ins. Co., 103 Neb. 609, 173 N. W. 686. Upon a rehearing in the 
Baird Case, reported in 104 Neb. 352, 177 N. W. 156, the rule announced was not 
changed, but it was held the facts did not bring it within the rule. 

When the facts were fully disclosed there was no bona fide dispute between the 
parties. The defendant was acting in good faith, and appeared to be anxious to pay 
its obligation under the contract. 

Under the facts disclosed by the record, we are of the view that no allowance 
of an attorney’s fee should have been made. 

The judgment is reversed and the cause remanded, with directions to enter judg- 
ment in accordance with this opinion. 

Reversed. 


MAHONY v. EATON ert At. 
(Supreme Court, New York County. May, 1924.) 
205 New York Supplement, 707. 

2. INSURANCE—BENEFICIARY OF LIFE POLICY, NOT HAVING BEEN 
CHANGED BY ASSIGNEES, HELD ENTITLED TO PROCEEDS. 
Though assignment of insured’s property to trustees for benefit of creditors 

carried right to change beneficiary under terms of policy, where right had not been 

exercised at insured’s death, beneficiary named in policy was entitled to proceeds. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Action by Mary C. Mahony against Henry W. Eaton and others. On plaintiff’s 
motion for judgment on the pleadings. Motion granted. 

Phillips, Liebell & Fielding, of New York City (Warren C. Fielding, of New 
York City, of counsel), for plaintiff. 

Alexander & Green, of New York City (Peter C. Mann, of New York City, 
of counsel), for Equitable Assur. Society. 

Phillips & Avery, of New York City (Earl A. Darr, of New York City, of 
counsel), for defendants Eaton and Howland. 

Vincent S. Lippe, of New York City, for defendant Brady. 

James O’Mattey, J. This is a motion for judgment on the pleadings. All essen- 
tial facts necessary to a final disposition of the action are conceded, and counsel in 
their memoranda indicate a desire to have the motion disposed of as if on an agreed 
statement of facts. 

[1] The plaintiff was the beneficiary named in an insurance policy on the life 
of her deceased husband, Daniel F. Mahony. The proceeds of this policy are claimed 
by individual defendants, who were trustees for the benefit of creditors of the in- 
sured. The defendant insurance company is willing to pay the net proceeds to such 
party as the court may direct. The insured died on December 23, 1923. On May 9, 
1923, he had executed the deed of trust to the defendants Henry W. Eaton, Francis 
N. Howland and Frank X. Brady. By this deed he transferred to his trustees all 
his “real, personal, and mixed property of whatsoever nature, legal, equitable, or 
otherwise,” specifically mentioning certain parcels of real estate and certain personal 

roperty. 

2 - this agreement the plaintiff, Mary C. Mahony, also joined. At the time the 

plaintiff, in addition to her inchoate right of dower in the real estate of her husband, 

held the record title to a parcel of real estate deeded to her by her husband shortly 
prior to the date of the trust agreement, and also certain shares of stock of a cor- 
poration which held title to real property concededly belonging to the deceased. 

Daniel F. Mahony, Jr., the son of the insured and of the plaintiff, likewise joined in 

the execution of this deed of trust. At the time certain stock of the Bank of Wash- 

ington Heights, admittedly the property of Daniel F. Mahony, was in the son’s name. 

The policy in question was taken out by the insured on December 15, 1902. It was 

for $10,000. The plaintiff was designated beneficiary, and no change in this desig- 

nation had been made prior to the execution of the deed of trust, or prior to the 
death of the insured. 
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Under the policy the insured reserved to himself the right to change the bene- 
ficiary by virtue of the following clause: 

“This policy is issued with the express understanding that the assured may, from 
time to time during its continuance, change the beneficiary or beneficiaries, by filing 
with the society a written request, duly acknowledged, accompanied by this policy, 
such change to take effect upon the indorsement of the name on the policy by the 
society, provided this policy has not been assigned and notice of such assignment 
recorded on the books of the society, or, if assigned, that all the assignments shall 
have been duly canceled or released on the books of the society.” 

Prior to the death of the insured he had borrowed on the policy, and in con- 
nection with his loans had delivered the policy to the defendant insurance company. 
At the time of the execution of the deed of trust these loans had not been paid and 
the policy was then in the possession of the company. This situation obtained at 
the date of the death of the insured, at which time it is conceded that the sum of 
$4,956.11 was due and payable under the policy. As already appears, the policy was 
not mentioned in the deed of trust, nor is there any evidence tending to show that 
either the plaintiff or the defendant trustees had knowledge of its existence when the 
deed of trust was executed. The defendant trustees never had possession of the 
policy, nor did they take any steps after the deed of trust was executed to have a 
new beneficiary designated. 

It is the claim of the defendant trustees that the deed of trust transferred to 
them, not only all the rights of the insured in the policy, but also all rights of 
the plaintiff. The plaintiff, on the other hand, contends that neither she nor the 
insured surrendered any of their rights in the policy to the defendant trustees, and 
that in any event the rights of the plaintiff as beneficiary have been wholly un- 
affected by the trust agreement. I am of the opinion that the trust agreement effected 
an assignment of the insured’s rights in the policy. 

[2] But, assuming for the purposes of this decision that such assignment carried 
with it the right of the assignees to change the beneficiary, this right had not been 
exercised by the defendant trustees at the time of the death of the insured. While 
up to that time the rights of the plaintiff as beneficiary thereunder were a mere 
expectancy, subject to be defeated by the designation of a new beneficiary in the 
manner provided in the policy, or by her death prior to the death of the insured 
(McGowin v. Menken, 223 N. Y. 509, 119 N. E. 877, 5 A. L. R. 794; Schoenholtz v. 
N. Y. Life Ins. Co., 234 N. Y. 24, 136 N. E. 227), as neither of these contingencies 
had occurred, I am of the opinion that the plaintiff's rights as beneficiary have not 
been affected. Assignment and change of beneficiary “are not the same, but different 
things.” Mutual Ben. Life Ins. Co. v. Swett, 222 Fed. 200, 205, 137 C. C. A. 640, 645 
(Ann. Cas. 1917B, 298). 

There is no evidence tending to show fraud on the part of the plaintiff, or that 
she concealed from the trustees at the time that she joined in the trust agreement the 
existence of the policy. Moreover, there appears to have been ample reason for 
her having been a party to the trust agreement by reason of her inchoate right of 
dower in the real estate of the insured, and by reason of the fact of her record 
ownership of other of his real and personal property. In Mutual Ben. Life Ins. Co. v. 
Swett, supra, relied upon by the defendants, it is to be noted that the policy itself 
was the sole subject of the assignment, and that the wife, the beneficiary herself, 
assigned all her interest therein. My conclusion, therefore, is that the plaintiff is 
entitled to the net proceeds of the policy in question and to judgment. Settle order 
on notice. 

Ordered accordingly. Judgment accordingly. 


ROYAL NEIGHBORS OF AMERICA y. FLETCHER. (No. 11913.) 
(Supreme Court of Oklahoma. April 29, 1924. Rehearing Denied June 17, 1924.) 
227 Pacific Reporter, 426. 

(Syllabus by the Court.) . P 
1. INSURANCE—SUIT FOR RECOVERY ON INSURANCE POLICY PER- 

SONAL ACTION FOR DEBT. : 

The relation between the beneficiary of an insurance policy and the company 
issuing the policy is that of creditor and debtor, and a suit for recovery thereon is 
a personal action for debt. eta 

(For other cases, see Insurance, Dec. Dig. § 608.) 
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12. INSURANCE—USE OF DESCRIPTIVE WORDS AND PHRASES RE- 
LATING TO RELATIONSHIP BETWEEN INSURED AND BENE- 
FICIARY, UNLESS RENDERING BENEFICIARY UNCERTAIN, WILL 
NOT AFFECT VALIDITY OF POLICY. 

The use of descriptive words and phrases relating to the relationship between the 
insured and beneficiary will not affect the validity of the insurance policy, unless such 
descriptive matter renders uncertain the person intended to be made the beneficiary 
of the policy, if the person so designated comes within one of the classes who may 
be named as a beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 769.) 

13. INSURANCE—ILLEGAL ADOPTION WILL NOT DEFEAT THE RIGHT 
OF A BENEFICIARY TO RECOVER IF IN FACT DEPENDENT. 

An attempted adoption which falls short of the legal requirements of the state, 
where the action is had to make the child an heir at law, will not defeat the right 
of the latter to recover as a beneficiary of an insurance policy on the ground of being 
a dependent of the insured, if she is in fact a dependent. 

(For other cases, see Insurance, Dec. Dig. § 771.) 

14. INSURANCE—FACT THAT STATUS BETWEEN INSURED AND 
BENEFICIARY SUCH THAT DEPENDENT COULD NOT LEGALLY 
ENFORCE HER CLAIM FOR SUPPORT NOT TEST TO DETERMINE 
RIGHT TO RECOVER. 

The fact that the status between the insured and beneficiary may be such that the 
dependent could not legally enforce his or her claim for support, is not the test in 
= the right of the dependent to recover on the policy issued to her bene- 
actor. 

(For other cases, see Insurance, Dec. Dig. § 771.) 

15. INSURANCE—IF MORAL DUTY RESTS ON INSURED TO SUPPORT 
BENEFICIARY, SUFFICIENT TO SUSTAIN RECOVERY FOR DEPEN- 
DENCY. 

It is sufficient to support the action for recovery on the ground of dependency, 
if a moral duty rests on the insured to support and maintain the beneficiary, if the 
former is in good faith performing the obligation so assumed by him. The status 
created would constitute an insurable interest in the life of his or her benefactor. 

(For other cases, see Insurance, Dec. Dig. § 771.) 

16. INSURANCE—RIGHT OF BENEFCIARY TO CLAIM STATUS OF DE- 
PENDENT OF INSURED GOVERNED BY CIRCUMSTANCES OF EACH 
CASE. 

The courts have not undertaken to fix any general of law for guidance in 
measuring the right of a beneficiary to recover on the ground of being a dependent. 
The facts and circumstances of each case largely determine the right of the bene- 
ficiary to claim the status of a dependent of the insured. 

(For other cases, see Insurance, Dec. Dig. § 771.) 

17. INSURANCE—RIGHT OF BENEFICIARY OF LIFE POLICY TO RE- 
COVER ON GROUND OF DEPENDENCY MIXED QUESTION OF LAW 
AND FACT; QUESTION OF DEPENDENCY OF BENEFICIARY OF 
LIFE POLICY HELD FOR JURY. 

The right of the beneficiary to recover on the ground of a dependent is a mixed 
question of law and fact. The insured in this case having taken the beneficiary from 
a place where she was amply-provided for into his home when she was of the age 
of about 20 days, and having voluntarily assumed the obligation to support and main- 
tain her, and, after the death of his wife, having arranged to provide for her con- 
tinued support and maintenance by him, and there being no acts upon the part of the 
insured inconsistent with the purpose to continue the obligations so assumed, the facts 
and circumstances present an issue of fact upon the question of the beneficiary being 
a dependent of the insured. 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 

19. SUFFICIENCY OF EVIDENCE. oi 
Record examined, and held to support the judgment for the plaintiff. 
Commissioners’ Opinion, Division No. 4. 

Appeal from District Court, Stephens County; Chanr Jones, Judge. ; 

Action by Iona May Fletcher, a minor, against the Royal Neighbors of America. 
From a judgment for plaintiff, defendant appeals. Affirmed. 
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Benj. D. Smith, of Mankato, Minn., Geo. L. Bowman, of Kingfisher, and Geo. 
H. Davis, of Rock Island, Ill., for plaintiff in error. 

Bond & Morris, of Duncan, for defendant in error. 

STEPHENSON, C. The plaintiff commenced her action against the defendant for 
recovery on an insurance policy, issued by the defendant to Porter G. Fletcher, where- 
in the plaintiff was named as the beneficiary. The action was filed by the plaintiff on 
December 17, 1919. The defendant filed its denial and for its several defenses alleged : 
The defendant is a fraternal insurance company, and Porter G. Fletcher became a 
beneficiary member of the defendant company in 1911. Mary A. Fletcher, who was 
named as the beneficiary of the certificate, died on July 8, 1917. The insured there- 
after and on June 8, 1918, caused the plaintiff to be named as the beneficiary of the 
policy. It appears that the insured and his wife took the plaintiff from an orphanage 
when she was about 20 days old. On February 27, 1915, the insured executed and 
filed for record in Dallom county, state of Texas, the following writing relating to 
the adoption of the plaintiff: 

“Texline, Texas, Feb. 27th, 1915. 

“To Whom It May Concern: This is to certify that I the undersigned have 
adopted a child, said child being named Iona May Milton. The said child to have 
all the rights and privileges of one that should be of blood relation. This is to be 
extended in the way of education, inheritance, or any other way advantageous to 
said child. 

“Given under my hand this 27th day of Feb., 1915. P. G. Fletcher. 

“Subscribed and sworn to before me this 27th day of Feb., 1915. Johnson Allen, 
Justice of the Peace and ex-Officio Notary Public. [Seal.] 

“Filed for record March 1, 1915, at 8 o’clock a. m. and recorded March 1, 1915, 
at 4 p.m. Roy W. Thompson, County Clerk.” 

The plaintiff lived in the family of the insured until about February 8, 1917, wher 
the wife of the insured took her and went to the home of her sister, Mrs. Tucker, who 
lived in the state of Oklahoma. Mrs. Fletcher continued to live in the home of her 
sister until the date of her death. The evidence would indicate that Mrs. Fletcher 
and her husband had separated. After Mrs. Fletcher died, her sister got into com- 
munication with Mr. Fletcher and made inquiry of him as to provisions for caring 
for plaintiff. Mr. Fletcher notified her to take the plaintiff to the home of his mother 
in Texas. When Mrs. Tucker reached the home of the mother, she refused to take 
and care for the child. On November 14, 1919, the mother of the insured joined 
by the father commenced their action in the District Court of Dallam county, Texas., 
for recovery on the policy sued upon in this action, alleging that the deed of adoption 
executed by their son failed to meet the legal requirements of the Texas statutes, and 
as a result thereof this plaintiff was not entitled to the proceeds of the policy. The 
laws of Texas require the same formality in the execution of a deed of adoption, as 
in a conveyance of real estate. The mother and father further alleged that this 
plaintiff was not a dependent on their son at the time of his death. The statutes 
of Texas provide that, in the event the beneficiary of an insurance policy is incapable 
in law to receive the payment of the proceeds of the insurance policy, then such 
persons in the order named should receive the payment. One of the classes named 
included the mother of the deceased, but did not include the father; the right of the 
father arises after the death of the mother. The plaintiff in the Texas suit set forth 
that this plaintiff claimed some interest in the policy, the nature and extent of the 
same being unknown to the pleader, and alleged that whatever claim this plaintiff 
might have in the policy was void, and prayed the judgment of the court accordingly. 
At the time of the commencement of the suit in the District Court of Hale county, 
Tex., this plaintiff was a nonresident of the state of Texas, and then resided in 
Stephens County, Okla. She was not served with summons in the state of Texas, and 
her appearance was not entered in the case. According to a return filed in the case, 
a summons was issued by the clerk of the court, and served personally on this 
plaintiff in Stephens county. This action was pending against the defendant in the 
District Court of Stephens county during the time the Texas case was pending and 
tried. The defendant did not plead pendency of the Oklahoma case, in the Texas 
suit, nor ask that the Texas suit be stayed until disposition of this action. The 
defendant in this case did not ask the court to stay its proceeding until determination 
of the Texas case. The Texas case came on for trial in January, 1920, which re- 
sulted in a judgment in favor of the mother, on the policy in the sum of $2,000. The 





Life] Royal Neighbors of America v. Fletcher. 725 


judgment further found that this plaintiff was not entitled to recover the proceeds 
of the policy as a dependent, and that the deed of adoption was insufficient to con- 
stitute this plaintiff as the legal heir of the insured. The defendant insurance com- 
pany appealed from the decision of the trial court as to the mother, Dollie Fletcher, 
to the Civil Court of Appeals of Texas. The judgment was affirmed and is reported - 
in 230 S. W. 476. The defendant has pleaded the judgment of the Texas court as 
a bar to plaintiff’s recovery in this action. The instant case came on for trial in 
the District Court of Stephens county, August 23, 1920, which resulted in a judg- 
ment against the defendant, and in favor of the plaintiff in the sum of $2,000. In 
the trial of both cases beneficiary’s right of recovery depended on whether she was a 
dependent of Porter G. Fletcher, the insured. In the Texas case the issue was found 
against this plaintiff, and in this case it was found in favor of the plaintiff. There 
are two main questions involved in this appeal: (a) Did the Texas judgment operate 
as a bar to plaintiff’s recovery in this action? (b) Is the evidence sufficient in this 
case to support the finding of the issues of fact in favor of the plaintiff and against 
the defendant? 

[1, 2] In the Texas action the relation between this plaintiff, the mother of the 
deceased, and the insurance company, was that of creditor and debtor. The action was 
for the recovery of a money judgment on the policy, either in favor of the mother 
or this plaintiff, and against the insurance company. Incidentally the mother sought 
to have the court determine, as between her and this plaintiff, who was the creditor. 
The Texas action was not for the purpose of settling the status or title to property, 
or to subject property to some action of the court. The suit was for the purpose of 
compelling action on the part of the defendant, in the payment of a sum of money, 
either to the mother of the insured, or to this plaintiff, and was an action in personam. 
Gassert v. Strong et al., 38 Mont. 18, 98 Pac. 497. 

[8] The defendant did not plead or prove the Texas law in relation to the class 
of cases in which service by publication may be had, and personal service out of the 
state. It will be presumed that the law is the same in Texas in relation to service by 
publication on a nonresident defendant, or personal service out of the state, as in this 
state. Western Union Tel. Co. v. Crawford, 29 Okl. 143, 116 Pac. 925, 35 L. R. A. 
(N. S.) 930; Marx v. Hefner, 46 Okl. 453, 149 Pac. 207, Ann. Cas. 1917B, 656. 

[3-7, 9, 10] In so far as actions for the recovery of money are concerned, aside 
from other legal proceedings, personal service out of the state of a nonresident de- 
fendant will not give the court jurisdiction of the defendant, and a judgment rendered 
upor such service is void as to the defendant so served. The judgment so obtained 
may be attacked by the defendant in a collateral proceeding. Earl v. Earl, 48 Okl. 
442, 149 Pac. 1179; Thompson v. Whitman, 18 Wall. 457, 21 L. Ed. 897; Jefferson v. 
Gallagher et al., 56 Okl. 405, 150 Pac. 1072. In the Texas case the personal service 
made on this plaintiff in Oklahoma did not give the court jurisdiction in the case of 
Dollie Fletcher v. Royal Neighbors of America (Tex. Civ. App.) 230 S. W. 476, to 
bar her right to recover on the policy in this action, if the facts of the case warrant 
recovery. 

[17] Relating to the sufficiency of the evidence to support the verdict, the de- 
fendant admits that the plaintiff was dependant upon the insured for support and main- 
tenance at the time she was living in his home. The testimony of Mrs. Tucker on 
this point is that when the mother refused to care for the plaintiff for her son, the 
latter told Mrs. Tucker that he would pay her the sum of $10 per month, and fur- 
nish to her a part of the necessary clothing for the plaintiff, until he could provide 
a home for her. The insured advised Mrs. Tucker to call on him at any tyme she 
needed any money for the support given plaintiff. Mrs. Tucker then took the plaintiff 
back to Olkahoma and cared for her in her home. She testified that during the two 
years the insured lived he sent to the plaintiff several dresses and pairs of shoes and 
considerable other clothing. He also sent to the plaintiff his deceased wife’s piano. 
During the time that the plaintiff was living in the home of Mrs. Tucker, and after 
the death of his wife, the insured made this plaintiff the beneficiary of the policy sued 
on herein. The plaintiff was wholly dependent upon some person for support at all 
times on account of her tender age. The insured took the dependent plaintiff in his 
home and voluntarily assumed the obligation of providing for her support and main- 
tenance. The action of the insured in so doing made the plaintiff his dependent. The 
provision the insured made for the plaintiff for her care by Mrs. Tucker, and the 
making of the plaintiff the beneficiary of the policy, are acts consistent with the pur- 
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pose of the insured to discharge the assumed obligation of supporting the plaintiff. 
The acts of the insured were sufficient to create an issue of fact on the question of 
the dependency of the plaintiff on the insured, and the intention of the latter to con- 
tinue the support. 

[16] The question of dependency is determined largely from the facts in the 
particular case, rather than from some general rule of law; in fact, courts have not 
undertaken to fix a standard for general application in measuring plaintiff's right to 
recover on the grounds of being a dependent. Sovereign Camp of Woodmen of the 
World v. Noel, 34 Okl. 596, 126 Pac. 787, 41 L. R. A. (N. S.) 648. 

[13-15] It is immaterial whether or not the deed of adoption executed by the 
insured is sufficient to make the beneficiary an heir at law of the insured, as the ques- 
tion of dependency is not measured by such tests. It is sufficient if the insured has 
voluntarily undertaken to support the dependent under such circumstances as impose 
a moral obligation to continue the maintenance of the dependent, and is fulfilling the 
obligation in good faith. Murphy v. Nowak, 223 Ill. 301, 79 N. E. 112,7 L. R. A. 
(N. S.) 393; Caldwell v. Grand Lodge of United Workmen, 148 Cal. 195, 82 Pac. 781, 
113 Am. St. Rep. 219, 7 Ann. Cas. 356 (see note to 2 L. R. A. [N. S.] 653); Me- 
Carthy v. Supreme Lodge, 153 Mass. 314, 26 N. E. 866, 11 L. R. A. 144, 25 Am. St. 
Rep. 637. But the law does not undertake to fix the degree of dependency that is 
required to bring the beneficiary within the rule. The right of the beneficiary to 
recover on the ground of being a dependent rests upon the good faith of the insured, 
in assuming and discharging the obligation to support the beneficiary, as well as the 
ability of the dependent to provide her own support. Sovereign Camp of Woodmen 
of the World v. Noel, supra. Whether or not the relationship between the insured 
and the beneficiary is sufficient to bring he matter within the scope 8f a dependent, is 
a question of fact for determination by the jury or court. 

[11] The insurance company urges that the designation of the beneficiary as 
the daughter of the insured was false and voided the policy. The policy sued upon 
is a Texas contract, and the Texas statutes pleaded by the defendant authorized the 
designation of a dependent as a beneficiary in a policy similar to the one sued on 
herein. The by-laws of the defendant company make like provision. Both the law 
of the place of the contract and the by-laws of the company recognize that a de- 
pendent has an insurable interest in the life of his or her benefactor. There is noth- 
ing to indicate that the insurance company would have withheld the insurance, if the 
plaintiff had been designated in the policy as a dependent. No injury is shown to 
have been suffered by the defendant on account of the plaintiff being designated as 
the daughter of the insured. Under the law applicable to this case, no difference is 
made in the rights of the parties as between the respective classes. There is no 
indication on the part of the defendant that it would have made any difference in 
issuing the policy, as between the respective classes, i. e., daughter and dependent. 
So: far as the record shows, the defendant would have issued the policy as freely 
for the benefit of a dependent, as a daughter of the insured. 

[12] The use of descriptive words and phrases referring to the relation between 
the insured and beneficiary will not affect the validity of the insurance policy, unless 
such descriptive matter renders uncertain the person intended to be made the beneficiary 
of the policy. It is sufficient if the person sought to be made the beneficiary is cer- 
tain, and comes within the class authorized by the law of the contract to receive the 
benefits of the policy. Harden v. Lillie Harden, 191 Ky. 331, 230 S. W. 307, 17 
A. L. R. 576; Bachmann v. Supreme Lodge K. & L. H., 44 Ill. App. 188; 29 Cyc. p. 
121. The term “dependent” as used in the policy sued on herein, is intended to include 
persons other than members of the family, heirs, or persons related by blood. 
Sovereign Camp W. O. W. v. Noel, supra; McCarthy v. Supreme Lodge, supra. 

[18] In a law action where the jury is waived and the cause tried to the court, 
on the question of the sufficiency of the testimony to support the judgment, the same 
rule applies as in the trial by jury. If there is any evidence that reasonably tends to 
support the judgment, the cause will not be reversed for insufficient testimony. Beard 
v. Herndon, 84 Okl. 142, 203 Pac. 226; Anicker v. Doyle, 84 Okl. 62, 202 Pac. 281; 
Lieberman v. Merring, Martin Co., 84 Okl. 168, 203 Pac. 1045; Gaines Bros. Co. v. 
Citizens’ Bank of Henryetta, 84 Okl., 265, 204 Pac. 112. 

[19] The judgment being without error, we recommend that the cause be 
affirmed. 

Shackelford and Dickson, CC., concur. 
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AMERICAN NAT. INS. CO v. STEVENS. (No. 7149.) 
(Court of Civil Appeals of Texas. San Antonio. May 22, 1924.) 
262 Southwestern Reporter, 833. 


2. INSURANCE—EVIDENCE HELD NOT TO SUPPORT FINDING THAT 

INSURED DID NOT MAKE FRAUDULENT REPRESENTATIONS. 

The evidence showing that insured underwent major operations for cancer about 
three months previous to application for life insurance, held, that it did not support 
finding that she did not make fraudulent representation when stating that she had 
= no illness or disease during preceding three years, and that no physical defect 
existed. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


4. INSURANCE—NOTICE OF INSURED’S PREVIOUS ILL HEALTH MAY 

BE IMPARTED THROUGH INSURER’S AGENTS. 

Notice of insured’s previous ill health as affecting right of insurer to set up 
misrepresentations in application as to health may be imparted to insurer through its 
agents. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


5. INSURANCE—INSURER KNOWING FALSITY OF REPRESENTATIONS 
OR CONDITION AT DELIVERY OF POLICY WAIVES RIGHT TO CON- 
TEST ON SUCH GROUND. 

If insurer knew of falsity of insured’s representations as to physical condition or 
previous state of health, or of her true condition when policy ‘was delivered, it waived 
right to contest on such ground. 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 

Appeal from Tarrant County Court; H. O. Gossett, Judge. 

Suit by Ethel Rawls Stevens against the American National Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

Thompson, Barwise & Wharton and Arthur Collins, all of Fort Worth, for appel- 
lant. 

John M. Walton and Boykin & Ray, all of Fort Worth, for appellee. 

Smirn, J. This suit was instituted by Mrs. Stevens against the insurance com- 
pany to recover upon a life insurance policy, issued by said company, upon the life of 
Mrs. Ella I. Rawls, mother of Mrs. Stevens, the designated beneficiary. The cause 
was tried by jury upon special issues, upon the answers to which judgment was 
rendered in favor of Mrs. Stevens for $250, the amount specified in the insurance 
policy, and $50 as attorney’s fees. The insurance company has appealed, and presents 
its case here in a printed brief of 133 pages, embracing eight propositions, which are 
predicated upon 21 assignments of error. It would be a bootless task to follow in 
detail this voluminous presentation of a small case of few substantial questions, and 
we shall not undertake to do so. 

It is conceded that Mrs. Rawls, the insured, was suffering with cancer of the 
abdomen early in 1921, was operated on for that malady on February lst of that 
year, and again on November 11, after which she was confined to her bed until the 
following January, when she died of said malady. She represented in her application 
for insurance, on May 6, three months after the first operation, that she had suffered 
from no “illnesses” or “diseases” during the preceding three years, and that no physical 
“defect” existed in her at the time. The physician who performed the operation on 
her in February testified with reference to the character of the operation that— 

“We made a ten-inch lower midline incision, finding about one pint of fluid in 
the abdomen. The left ovary was of fetal head the size of a new-born baby, which 
ruptured on delivery. That means this. That fluid was almost sure to carry the 
transplantation from this tumor; we consider that when one of these tumors rupture 
that it is a very serious accident. The right ovary had papillary cyst about double 
the normal size; a number of papillary implantations in the pelvic cavity, implanted 
in front over the womb and covering the bladder. The omentum, or veil, was cov- 
ered with papillary cyst; that part of the peritoneum that hangs down over the 
intestines had numbers of large papillary cyst in it, which was removed. The one 
large implantation that could be found there was excised and the wound was closed.” 

There was no contradiction of this testimony. 

[1] The court submitted the issues thus raised in the form of one question: 
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“On or about the 6th day of May, 1921, did deceased, Mrs. Ella I. Rawls, make 
fraudulent representations to the defendant agents for the purpose of procuring the 
life insurance contract in question ?” 

The jury answered in the negative. Appellant in due season objected to the form 
of the question submitted, upon the ground that more than one specific issue was 
included therein, and in addition requested that the matter be submitted in a particular 
form not now necessary to set out. 

We think appellant’s objections to the form in which this phase of the case was 
submitted are well taken; that the several issues involved should have been submitted 
separately and in distinct questions; that the form of the questions requested by 
appellant was substantially correct, and should have been given in the same or similar 
form. The question in the form submitted authorized the jury to determine all the 
issues of fact according to their finding upon any particular one of such issues, which 
is in contravention of both the letter and spirit of the statute providing for special 
verdicts. The jury’s answer was in effect but a conclusion of law that under the 
evidence which raised several distinct issues of fact the insured did not practice a 
fraud upon the insurer, whereas, the finding of the jury should have been restricted 
to the determination of those several issues of fact, leaving to the court the applica- 
tion of the law thereto. 

[2] We are of the opinion also that there was no evidence to support the jury’s 
finding upon the issues, even as submitted. So far as the record shows, Mrs. Rawls 
was acting under no sort of duress, deceit or suggestion when she made and signed 
the application for the policy. She acted deliberately, and there is no contention 
that any fraud was practiced upon her, or that she was mentally incapable of 
thoroughly understanding the full effect of her answers. It is presumed that she read 
and fully understood the question, as well as her answer. It is idle to contend, or 
for the jury to find, that she did not know she had had a serious illness within three 
years, when it had not been three months since she underwent the operation described 
by her physician, and which was performed through:a “ten-inch lower midline incision” 
into her abdomen. So, it must be conceded—appellee makes no answer to any of 
appellant’s contentions about this matter—that Mrs. Rawls deliberately warranted 
to the company that she had not suffered with any sickness or disease within the 
preceding three years, and had no “physical defect” at the time; and it must be 
further conceded that she was at the time aware of the falsity of her answers. 
That much being conceded, there can be no other conclusion than that she made the 
false answers for the purpose of inducing the insurance company to issue the policy. 

[3] There was another vital issue in the case, and that is: Was Mrs. Rawls “in 
sound health” at the time the policy was delivered to her? If she was not, and 
knew it, and the company had no knowledge of it, or did not thereafter acquire such 
knowledge in time, with reasonable diligence, to cancel the policy before the insured’s 
death, then by the terms thereof the contract was never in force. The court did not, 
upon its own motion, submit this issue to the jury, and refused to do so upon appel- 
lant’s request. For this error the judgment must be reversed. 

[4, 5] The question of notice to appellant of Mrs. Rawls’ prior illness is in the 
case, but it does not go so far as to affect the question of her condition at the time 
the policy was delivered. With reference to the prior illness there was testimony to 
the effect that Mrs. Rawls made the application through an agent who was a casual 
acquaintance of the family; that he knew Mrs. Rawls was in the hospital, and may 
have known of the operation. Upon several occasions, when meeting the daughter he 
asked casually of her mother’s condition, but it is not shown that these inquiries dis- 
closed to the young man the true nature of Mrs. Rawls’ illness. The daughter her- 
self may not have known it. Considering the peculiar nature of the malady, we can 
hardly conceive that she would have discussed it frankly or in detail with a young 
man inresponse to what appears to have been but polite inquiries prompted only by 
casual friendliness. Of course notice may be imparted through an agent in this way, 
and the evidence upon another trial may warrant an affirmative finding thereon, but 
care should be taken to avoid giving a sinister or a binding legal import to casual 
friendly intercourse between acquaintances meeting upon the streets and exchanging 
kindly greetings. If, as contended, the company knew of the falsity of the insured’s 
representations, or of her true condition, when it delivered the policy, then, according to 
well-settled rules, it waived its rights to contest the policy on those grounds, and is 
bound by its contract. We make these suggestions so that upon another trial the 
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parties may direct their examination of witnesses in consonance herewith and elicit 
the facts fully. 

_ Appellee cites and relies upon a recent case decided by this court in an opinion 
written by Judge Cobbs, Surety Co. v. Butler, 247 S. W. 611. But the cases are not 
alike, for in the Butler Case the agent was not only fully aware of the prior and 
present health of the insured, but assisted and directed her in making the false answers 
in her application. Neither of these facts is present in this case. 

For the error in refusing to submit the question of the soundness of Mrs. Rawls’ 
health at the time the policy was delivered to her, and of notice thereof to the insured, 
the judgment will be reversed, and the cause remanded. 


MISSOURI STATE LIFE INS. CO. v. CAREY. (No. 10638.) 
(Court of Civil Appeals of Texas. Fort Worth. April 19, 1924. 
Rehearing Denied May 17, 1924.) 
242 Southwestern Reporter, 864. 
1. INSURANCE—EVERY PROVISION IN FAVOR OF INSURED GIVEN 

EFFECT, IF POSSIBLE. 

7 provision of life policy in favor of insurance must be given effect, if 
possible. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE—REASONABLE CONSTRUCTION FAVORABLE TO IN- 

SURED ADOPTED IN CASE OF AMBIGUITY. 

Where life policy is ambiguous and admits of a reasonable construction favor- 
able to insured, such construction will be enforced. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE—POLICY PREPARED BY INSURER CONSTRUED 

AGAINST IT. 

Terms of policy prepared and written by insurer will be construed most favor- 
ably to insured and most strictly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE—LIFE POLICY CONSTRUED, IF POSSIBLE, TO AVOID 

FORFEITURE. 

Life policy will be construed, if possible, to avoid forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 146[3]. 

5. INSURANCE—PERIOD OF EXTENDED INSURANCE HELD NOT TO 
ee TO RUN UNTIL EXPIRATION OF PERIOD OF 
ACE. 

Under life policy providing for extended insurance and also for a 31-day period 
of grace for payment of premiums, the period of extended insurance did not com- 
mence to run until expiration of period of grace. 

(For other cases, see Insurance, Dec. Dig. § 367[3].) 

Appeal from District Court, Stephens County; C. O. Hamlin, Judge. 

Suit by Jewel M. Carey against the Missouri State Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Scott, Brelsford, Funderburk & Ferrell, of Eastland, for appellant. 

V. L. Shurtleff, of Breckenridge, and Theodore Mack, of Fort Worth, for 
appellee. 

Buck, J. The following statement of the nature and result of the suit pre- 
sented in appellant’s brief, and concurred in by appellee, is hereby adopted: 

“The plaintiff, Jewel M. Carey, filed this suit on the 21st day of December, 1922, 
in the district court of Stephens County, Tex., in the ninetieth judicial district, to 
recover the sum of $5,000, 12 per cent. penalty, and reasonable attorney’s fees on a 
policy of insurance given by defendant to James A. Carey, in the sum of $5,000, 
dated the 3rd day of February, A. D, 1921. 

“Plaintiff’s petition alleged the death of the said James A. Carey on the Ist day 
of April, A. D. 1922, and due notice of such death and demand for payment and 
defendant’s refusal of payment, claiming in addition to the face of the policy a 12 
per cent. penalty and the sum of $1,000 as reasonable attorney’s fees. 

“The same allegations were contained in plaintiff’s first amended original petition 
filed February 19, 1923, upon which the trial was had. The purpose of the amended 
pleading evidently being to reassert the demand and refusal, more than 30 days after 
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such demand; the first pleading having been filed less than 30 days after such demand 
and refusal. 

“The defendant answered by general demurrer and general denial, and specially 
pleaded, among other things, that the policy was not in force at the time of the 
death of the insured, by reason of the fact that the insured had not paid the second 
or any other than the first premium. 

“The case was tried by the court, without a jury, and judgment rendered for 
plaintiff against the defendant in the sum of $6,600 for principal, penalty, and 
attorney’s fees. 

“The defendant excepted to the judgment, gave notice of appeal, and requested 
the court to file his findings of fact and conclusions of law, which was done. 

“The defendant filed its supersedeas bond and assignments of error in due time, 
and the cause is now regularly before this court for its review.” 

The policy was executed by appellant company February 3, 1921, and the annual 
premium charge was $142. It was provided in said policy that the insurance therein 
provided might “be continued thereby as whole life insurance upon the payment of 
the annual premium of $142, on or before the 29th day of January in every year 
during the continuance of this policy, until premiums for twenty policy years, 
including the first, have been paid.” The insured did not pay the premium for the 
second year and whether the premium was due January 29, 1922, as stipulated in 
the policy, or on February 3, 1922, one year from the date of the policy, or one 
year from the delivery of the policy, which date is not shown in the record, is prob- 
ably immaterial. The insured died April 1, 1922, or 63 days after the date stipulated 
for the payment of the premium. Said policy provided that— 

“If any premium after the first is not paid on the date when due, this policy 
will’ continue in full force from said due date for the term of thirty-one days, which 
is the period of grace allowed hereunder, without interest charge, in the payment of 
any such premium.” 

The policy also provided for continued or extended insurance after completion 

of the first year for 31 days, and a loan value of $100. If the grace allowed in the 
policy and the extended insurance provided therein shall both be given effect and 
the said two periods of time shall not be made to run concurrently, the insured died 
on the last day in which his policy was in force. If the period of grace and the 
period of extended insurance are to be construed as running concurrently, the policy 
had expired 31 days before the insured died. This is the question involved in this 
appeal. 

‘ [1-3] The following well-known rules of construction with reference to insur- 
ance policies must be observed: That every provisions of the policy in favor of the 
insured must be given effect, if possible; that where a life policy is ambiguous and 
admits of a reasonable construction favorable to the insured, such construction will 
be enforced; that the terms of the policy, prepared and written by the insurer, will 
be construed most favorably toward the insured and most strictly against the insurer. 

Bearing these rules in mind, we will proceed to the discussion of the questions 
here, involved. In the case of Mitchell v. Union Life Ins. Co. (Tex. Civ. App.), 
218 S. W. 586, application for writ of error dismissed for want of jurisdiction by 
the Supreme Court, the Austin Court of Civil Appeals held that, under a life policy 
giving 30 days’ grace in payment of premium, and providing that if premium has 
not been paid within period of grace and policy has not been surrendered the insur- 
ance will automatically continue for one month, the. period of automatic continued 
insurance began at the end of the grace period, so that where insured, who had paid 
first premium only, died after the expiration of the grace period for payment of 
second premium, but within one month after expiration of grace period, the policy 
was in force at the time of his death. 

The appellant urges that the cited case is distinguishable from the case at bar. 
It is urged that in the Mitchell Case there was a provision for automatic continued 
insurance in the following words: 

“If the premium has not been paid within the period of grace and the policy has 
not been surrendered [as provided above], the insurance will automatically continue 
as term insurance for the face amount [hereof] for such term as, at the end of any 
policy year, is stated in the table below.” 

That inasmuch as there is a special reference to the period of grace, and a 
further provision for extended insurance in the same paragraph, there is more 
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reason for giving both periods effect than in the instant case. The policy in the 
instant case, under the heading “Grace in Premium Payments,” provided : 

“If any premium after the first is not paid on the date when due, this policy will 
continue in force from said due date for the term of thirty-one days, which is the 
period of grace allowed hereunder, without interest charge, in the payment of any 
such premium.” 

Under the head of “Table of Non-forfeiture and Loan Values,” shown in the 
following table representing the values available if premiums have been paid in full 
for the number of years stated in the table, and if there is no indebtedness thereon 
to the company: 


Afte- Completion Loan Term of Contin- 
rt Paid-up ued Insurance 
Value of Life ao eee 
Year Policy Cash Value Policy Years—Months 
Ist $100 * * 31 days 


Inasmuch as under the rules of construction we are required, when possible, to 
give effect to every provision in the policy favorable to the insured, whether in the 
same paragraph or in different paragraphs of the policy we do not see that there 
is any material difference in the provision of the two policies under consideration in 
this respect. 

Other points of alleged difference between the provisions of the policy in the 
Mitchell Case and the one in this case are mentioned and ably discussed by appellant 
in its brief, but we see no material difference in the provisions. 

In Landrigan v. Missouri State Life Ins. Co., 211 Mo. App. 89, 245 S. W. 382, 
it was held that where a life insurance policy taking effect on delivery, which was 
some time subsequent to the date of the policy, provided 31 days of grace for the 
payment of a premium, the days of grace are to be counted from the expiration of 
one year from the delivery of the policy, not from the date the premium was pay- 
able under the terms of the policy, which was one year after the date on the policy, 
since grace is used in contradistinction to right as a time of indulgence granted, 
and there could be no indulgence until after the expiration of the insurance as a 
matter of right. In Prudential Ins. Co. v. Devoe, by the Maryland Court of Appeals, 
98 Md. 584, 56 Ati. 809, where a life insurance policy giving grace of one month in 
the payment of premiums, and providing that “if the policy, after being in force one 
full year, shall lapse for non-payment of premium the company will continue in 
force the insurance under the policy for a period of sixty days from the date of 
the lapse,” it was held that where the premium was due March 27, but was not paid, 
and the policy lapsed on April 27, the 60 days during which the policy was continued 
were computed from the latter date. 

[4,5] Since it is our duty to so construe the terms of the policy, if possible, 
to avoid a forfeiture (McMaster v. N. Y. Life Ins. Co., 183 U. S. 25, 22 Sup. Ct. 10, 
46 L. Ed. 64; Brown v. Palatine Ins. Co., 89 Tex. 590, 35 S. W. 1060), we conclude 
that the judgment below should be affirmed, and it is accordingly done. 


ATCHESON v. MODERN WOODMEN OF AMERICA. (No. 10637.) 
(Court of Civil Appeals of Texas. Forth Worth. April 19, 1924. Rehearing 
Denied May 26, 1924.) 

262 Southwestern Reporter, 876. 

1. INSURANCE—INSURED DENIED RECOVERY, WHERE STATEMENTS 
IN APPLICATION WERE NOT ONLY MATERIAL BUT FRAUDU- 
LENT AND FALSE. 

No recovery could be had on a life insurance policy whether insurer was an old 
line insurance company or a mutual benefit association, in view of Rev. St. art. 4741, 
providing the policy and application shall constitute entire insurance contract, where 
court found that insured’s statements in his application were not only material but 
also fraudulent and false. 

(For other cases, see Insurance, Dec. Dig. § 723[2].) 

2. INSURANCE—FAILURE TO PROCURE PERMIT HELD NOT TO PRE- 
VENT ASSOCIATION FROM PRESENTING ANY LAWFUL DEFENSE 
TO AN ACTION ON POLICY. : : 

Failure of a mutual benefit association to procure a permit to do business in the 
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state did not prevent it from presenting any lawful .defense to an action on a life 
insurance policy, in view of Rev. St. arts. 1314, 1318, 1319, 4761. 

(For other cases, see Insurance, Dec. Dig. § 690.) 

Appeal from District Court, Wise County; F. O. McKinsey, Judge. 

Action by Millie May Atcheson against the Modern Woodmen of America. 
Judgment for defendant, and plaintiff appeals. Affirmed. 

J. L. Zumwalt, of Dallas, for appellant. 

Taylor & Hale, of Waco, for’ appellee. 

Conclusions. 

Conner, C. J. [1] In this case appellant presents 58 assignments of error, there- 
under urging 108 separate propositions, which, with statements, arguments, and 
authorities in support of the same, cover 87 pages of legal cap size, typewritten. It 
is thus made manifest that within reasonable limits we cannot discuss all of the 
points presented. The whole, however, has been considered as carefully as our 
ability enabled us to do, and, as we.view the case, many of appellant’s contentions 
relate to and are dependent upon the question of whether the appellee company is 
an old line insurance company or a mutual benefit insurance association. The trial 
court found that the appellee company “is and was a fraternal benefit association,” 
and as it seems to us it cannot be said that there is no evidence tending to support 
this finding, notwithstanding the fact that full proof or full compliance of the chapter 
of our laws relating to such orders was not presented. But, regardless of the state 
of the evidence, we cannot see the materiality of the question. If a fraternal benefit 
association, then by the terms of the contract of insurance the representations of 
the insured are to be accepted as strict warranties. If, however, appellee is to be 
accepted as an old line insurance company, then article 4741, Rev. Stats., provides 
that the “policy and application, shall constitute the entire contract between the parties 
and shall be incontestable not later than two years from its date, except for non- 
payment of premiums.” And that “all statements made by the insured shall, in the 
absence of fraud, be deemed representations and not warranties.” The incontestability 
of the provision of the article is not material here, for the reason that the death of 
the insured occurred within a few months after the issuance and delivery of the 
certificate. Nor is the provision that the statements of the insured shall be deemed 
representations rather than warranties material, in view of the court’s finding, undoubt- 
edly supported by the evidence, that the statements of the insured were not only 
material but also fraudulent. If then the policy and application constitutes the entire 
contract between the parties and proof made, as in this case, that the statements of 
the insured in his application were not only material but also fraudulent and false, 
the appellant’s case must fail. Brock v. United Moderns, 36 Tex. Civ. App. 12, 81 
S. W. 340; Fraternal Mystic Circle v. Hansen (Tex. Civ. App.) 153 S. W. 351. The 
result, under the findings and evidence, would not be different, though the appellee 
order was a fraternal benefit association. 

[2] Another contention, relating to which a number of appellant’s questions are 
urged, is that the appellee order failed to show a permit to do business in this state 
covering the period of the issuance of the insurance certificate under consideration. 
Article 4761 of title 71, Rev. Stats., declares that: 

“No foreign or domestic insurance company shall transact any insurance business 
in this state, other than the lending of money, unless it shall first procure from the 
commissioner of insurance and banking a certificate of authority,” etc. 

Article 1314, of chapter 26, title 25, relating to foreign corporations, provides 
generally that: 

Such corporations are “required to file with the secretary of state a duly certified 
copy of its articles of incorporation; and, thereupon, the secretary of state shall issue 
to such corporation a permit to transact business in this state.” 

Article 1318 of the same chapter provides that: 

“No such corporation can maintain any suit or action, either legal‘ or equitable, 
in any of the courts of this state upon any demand, whether arising out of contract 
or tort [committed], unless at the time such contract was made, or tort committed, 
the corporation had filed its articles of incorporation under the provisions of this 
chapter in the office of the secretary of state for the purpose of procuring its permit.’ 

This is the only article we have in mind which declares the consequence of a 
failure to procure a permit, and it is to be noted that the prohibition of this article 
only prevents a corporation from maintaining any suit or action, but does not pro- 
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hibit a corporation sued from presenting any lawful defense that it may have. Free- 
man v. Garcia, 56 Tex. Civ. App. 638, 121 S. W. 887. 

Moreover, article 1319 of said chapter 26 provides that: 

“The provisions of this chapter shall not apply to * * * such corporations as are 
required by law to procure certificates of authority to do business from the com- 
missioner of insurance and banking.” 

It follows, we think, that the questions relating to appellee’s alleged failure to 
seasonably secure a permit from the secretary of state are also immaterial. 

Other questions, we think, may be passed without discussion, and we conclude 
that all assignments of error and propositions should be overruled, and that the 
trial court’s conclusions of fact and law should be adopted, and the judgment affirmed. 


SOVEREIGN CAMP, W. O. W., v. RAY. (No. 846.) 
(Court of Civil Appeals of Texas. Beaumont. May 8, 1924. 
Rehearing Denied May 28, 1924.) 

262 Southwestern Reporter, 819. 

2. INSURANCE—CERTIFICATE NOT INVALID BECAUSE AGENTS MIS- 
STATED APPLICANT’S AGE. 

Certificate in fraternal benefit association is not invalid or void because associa- 
tion’s representatives, acting within their authority in examining applicant, misstated 
his age after he had given it to them correctly and in good faith, though under con- 
stitution and by-laws applicant was too old to obtain a certificate. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

3. INSURANCE—FRATERNAL BENEFIT ASSOCIATION COULD WAIVE 
REQUIREMENT IN CONSTITUTION AS TO AGE. : 

A fraternal benefit association could waive provision of its constitution and 
by-laws against admission of members over 52 years of age, if it had full knowledge 
of applicant’s correct age at time it issued certificate. 

(For other cases, see Insurance, Dec. Dig. § 724[1].) 

4. INSURANCE—KNOWLEDGE OF DEPUTY ORGANIZER AND SOLICI- 
TOR AS TO APPLICANT’S AGE KNOWLEDGE OF ASSOCIATION. 
Knowledge of deputy organizer and solicitor for a fraternal benefit association 

as to age of one applying for membership was knowledge to the association. 

(For other cases, see Insurance, Dec. Dig. § 724[1].) 

5. INSURANCE—TRIAL COURT MIGHT ASSUME PREMIUM PAID BY 
ONE OLDER THAN STATED IN APPLICATION FOR MEMBERSHIP 
AUTHORIZED RECOVERY FOR FULL AMOUNT OF CERTIFICATE, 
Trial court was authorized to assume that premium paid was such as to authorize 

recovery for full amount of certificate issued by fraternal benefit association; there 

being nothing in record requiring different finding by trial court, though insured 
was several years older than he purported to be in application for membership. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

Appeal from Harris County Court; Roy F. Campbell, Judge. 

Suit by Mrs. Mollie Ray against the Sovereign Camp-of Woodmen of the 
World. . Judgment for plaintiff, and defendant appeals. Affirmed. 

E. P. & Otis K. Hamblen, of Houston, for appellant. 

Fred R. Switzer, of Houston, for appellee. 

Davis, Special Judge. The appellee, Mrs. Mollie Ray, widow of Lige Ray, 
deceased, filed this suit in the county court at law No. 2 of Harris County against 
the appellant, Sovereign Camp of the Woodmen of the World, seeking to recover 
on a beneficiary certificate in the sum of $500 issued by appellant in her favor on 
the life of said Lige Ray. ’ i E 

[1] Appellant answered by general demurrier, general denial, and_then specially 
pleaded that the certificate was invalid and void for the reason that Lige Ray was 
not eligible to membership in appellant’s order or society, for the reason that at 
the time he applied for membership, and at the time the certificate was issued, 
he was over the age at which persons were permitted to join appellant’s order under 
its constitution and by-laws, and that his age was falsely and incorrectly stated 
in his application for membership, and that the certificate was issued upon the belief 
in the truth of the statement as to his age, and that appellant had no knowledge 
of the falsity or incorrectness of such statement. Appellee replied by supplemental 
petition, interposing a general demurrer, general denial, and specially pleaded both 
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estoppel and waiver, notwithstanding appellant’s contention that there was no plea of 
waiver by appellee. We say that there was a plea of waiver because all the facts 
constituting a waiver by appellant were stated, and this being true, and there being 
a prayer for general relief by appellee, it was unnecessary that the pleader should 
say that these facts constituted a waiver. In other words, the mere failure on 
the part of the pleader, after stating the facts showing a waiver, to state by way 
of conclusion that they constituted a waiver by appellant was unnecessary, and the 
court was authorized, under the pleading of appellant, to find that there was a 
waiver by appellant, as pleaded by appellee. 

The case was tried before the court without a jury, and resulted in a judgment 
in favor of appellee for the full amount of the certificate as prayed for by her, 
with legal interest thereon from the time payment thereof was refused after due 
and proper demand. 

There are several assignments of error presented in appellant’s brief chal- 
lenging the judgment of the trial court, but, in substance, they all relate to the 
refusal of the trial court to sustain appellant’s contention that the beneficiary certificate 
issued to Lige Ray was invalid or void on the ground as pleaded by appellant. 
There is no necessity for taking up the assignments in their numerical order, but 
what we shall say will, in effect, dispose of them all. 

The substance of the contention, as made by all the assignments, is that the 
court erred in rendering judgment for the appellee in any amount, because the con- 
stitution and by-laws of appellant, which were a part of the contract, provided that 
the certificate should be null and void and forfeited if the statements in the appli- 
cation for membership should be in any respect untrue, and that in Lige Ray’s appli- 
cation for membership the statement as to his age was untrue. 

The trial court was requested by appellant to file findings of fact and conclu- 
sions of law, which he did, and the case is before us on such findings and conclu- 
sions, without a statement of facts in the record. Appellant, however, has not chal- 
lenged any finding of fact made by the trial judge, but only challenges his legal con- 
clusions upon such facts. The findings of fact are rather voluminous, much more 
so than was necessary, and therefore we shall not copy them in this opinion, but 
such statements of fact as we shall make in this opinion are taken from the court’s 
findings. 

Appellant’s constitution and by-laws provided that no. person over the age of 
52 years was eligible to membership in its order. Its constitution and by-laws also 
provided that no officer or agent of appellant should have the right to waive any of 
the provisions of its constitution and by-laws. In the certificate issued to Lige Ray, 
the deceased, it was stated that the constitution and by-laws of appellant were a 
part of the contract between the parties, and the certificate stated that it was issued 
in consideration of the recitations, warranties, and agreements made by Ray in his 
application to become a member of appellant’s order. 

Section 66 of the constitution and by-laws of appellant provides: 

“If the statements and declarations in his application for membership should be 
in any respect untrue, the certificate shall be null and void and of no effect, and 
all moneys which shall have been paid and all rights and benefits which have accrued 
on account of his certificate shall be absolutely forfeited without notice or service.” 

The court found as a fact that Lige Ray, at the time the certificate was issued 
to him, was 52 years 8 months and 29 days of age. The application for the certificate 
stated that Lige Ray was 50 years of age. The trial court found as a fact, however, 
that Lige Ray made a true and correct statement of his age to appellant’s agents, 
who took his application for membership, and that Ray’s age was incorrectly stated 
in the application by appellant’s own agents, and that Lige Ray never knew that 
appellant’s agents had misstated his age in the application. Ray’s application for 
membership in appellant’s order was solicited by appellant’s deputy organizer and 
representative, W. T. O’Brien, who was duly authorized to solicit members in 
appellant’s order and write their applications. O’Brien went to Ray’s home and 
solicited him to become a member in appellant’s order, and, among other things, 
asked Ray his age, and Ray told him his correct age, but O'Brien, as the duly author- 
ized representative and agent of appellant, in writing Ray’s age in the application 
stated that Ray was only 50 years of age. Afterwards appellant’s medical examiner, 
Dr. J. F. Matthews, examined Ray under his authority to do so from appellant, 
and in his medical certificate he stated that Ray was 50 years of age. As a matter 
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of fact, Ray told Dr. Matthews at the time his true age, and did not know that 
Dr. Matthews was letting his certificate show that Ray was only 50 years of age. 
In other words, the court found, and the facts are, that in his application to both 
O’Brien and appellant’s medical examiner, Dr. Matthews, Lige Ray stated his true 
and correct age, and those representatives of appellant incorrectly, at least, stated 
Ray’s age. From the date of the issuance of the certificate and up to the time of 
Ray’s death all dues and assessments as a member of appellant’s order had been 
paid by him, and he was in good standing, and payment of the certificate in question 
was refused on the lone ground that there was a misstatement of Ray’s age in his 
application for membership. 

Appellant, in support of its contention that the certificate was invalid and 
void, cites the case of Supreme Lodge v. Payne, 101 Tex. 449, 108 S. W. 1160, 
15 L. R. A. (N. S.) 1277, and this is the only Texas case cited by appellant in 
support of its contention. In that case our Supreme Court, speaking through Judge 
Brown, held that a certificate issued by a fraternal order was void because Mrs, 
Payne, to whom the certificate was issued, warranted expressly that all statements 
made by her in her application for the certificate, as well as all statements made 
by the examining physician who took her application, were true, whereas, in fact, a 
material statement in the application in that case as to Mrs. Payne’s physical condition 
at the time was untrue as the same appeared in the medical examiner’s report, and 
therefore, Mrs. Payne being bound by her express warranty, the beneficiary after 
her death was not permitted to recover. The facts of that case are clearly different 
from the facts in this. There is no warranty by Lige Ray in his application in 
this case to the effect that statements contained in his application, which were written 
in there by appellant’s duly authorized agents, O’Brien and Dr. Matthews, were 
correctly made by them. Therefore that case does not sustain appellant’s contention 


- here. 


As said by our Supreme Court in Equitable Life Insurance Co. v. Hazlewood, 
75 Tex. 347, 12 S. W. 623 (7 L. R. A. 217, 16 Am. St. Rep. 893) : 

“In the case before us the agreement of the insured was that his answers made 
or to be made to the medical examiner were warranted to be true. He did not 
warrant that his answers would be written down correctly by the medical examiner, 
or that the answers given by him would be correctly reported to the company. 

“While the doctrine of warranty will be strictly applied, it should be as strictly 
limited to the precise undertaking of the party making it. If beyond requiring 
that the insured should warrant the truth of all answers given by him, the com- 
pany intended, as it had the right to do, that he should also warrant that his 
answers should be correctly written down and reported, and that he would warrant 
them not only as given by himself, but as written down, the agreement could have 
been made to so express, and it ought to have been done.” 

[2] It is pointed out by Judge Brown in the Payne Case, supra, that there is 
a clear distinction between the contract in that case and that which was construed 
in the Hazlewood Case just cited. The Hazlewood Case has application here, and 
we hold that the certificate issued to Lige Ray was not invalid or void because appel- 
lant’s representatives, acting within their authority for appellant, misstated Ray’s age, 
after he had given it to them correctly and in good faith, and we overrule appellant’s 
contention on this point. 

Appellant also contends, in effect, that the certificate of Lige Ray was void be- 
cause beyond the power and authority of appellant, under its constitution and by-laws, 
to issue the same to him; he being beyond the eligible age for membership in appel- 
lant’s order. 

As we have stated, there is no statement of facts in this record, and there is no 
finding by the trial court that appellant’s articles of incorporation or charter prohibited 
the issuance of a certificate of membership to one over the age of 52 years. Indeed, 
the trial court expressly finds that there was no evidence before it that appellant’s 
charter or articles of incorporation prohibited the issuance of a certificate to persons 
over the age of 52 years. Unless appellant’s articles of incorporation prohibited the 
issuance of the certificate in question to Lige Ray because of his age, it was not 
beyond the power and authority of appellant to do so, unless prohibited by the law of 
this state. There is no statute in this state that prohibited the issuance of the certifi- 
cate in question to Lige Ray by appellant. The qualification for membership in a 
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fraternal benefit society in this state as to age is prescribed by article 4833, Revised 
Statutes. Under that article, any such society may admit to beneficial membership 
any person not less than 16 nor more than 65 years of age. It is clear that this 
statute did not prohibit the issuance of the certificate in question. Therefore, there 
being no showing in this record that it was beyond the power of appellant, under 
its articles of incorporation or charter, to issue a certificate to Ray, and there being 
no law of this state prohibiting the issuance of the certificate, it was permissible for 
appellant to issue the certificate, or, at least, not ultra vires, and any provision as to 
eligilibity of persons contained in its constitution and by-laws might be waived by 
appellant. As said by the Supreme Court of Massassachusetts in Timberlake v. 
Supreme Commandery, 208 Mass. 411, 94 N. E. 685, 36 L. R. A. (N. S.) 597: 

“The corporation itself [a mutual benefit society] could waive the compliance by 
an intended member with any of its requirements not prescribed by its charter or the 
law of the state, for his admission to membership and the conclusion of a binding 
contract of insurance.” 

In the case of Krause v. Modern Woodmen of America, 133 Iowa, 203, 110 N. W. 
452, it was stated by the applicant for insurance that he was between 44 and 45 years 
of age, while as a matter of fact he was then 47 years of age. The statute of the 
state in that instance provided that membership in such a society was limited to per- 
sons not under 15 and not over 65 years of age. Under the by-laws and constitution 
of the defendant in that case, no one could be admitted after attaining the age of 45 
years. The charter of the defendant, however, was not offered in evidence on the 
trial. Among other things, the court, speaking to the point, said: 

“There is no presumption that the articles of incorporation are like the by-laws, 
save as this may arise to avoid inconsistency. Anything done contrary to the by-laws 
of a society is not necessarily ultra vires, for the by-laws may be waived and the act 
performed strictly within the articles or the powers conferred by statute.” 

Again, citing Wiberg v. Ass’n, 73 Minn. 297, 76 N. W. 37, the Supreme Court 
of Minnesota, among other things, used this language: 

“The authority of the officers of such a society to waive its by-laws, even though 
relating to conditions at the inception of the contract, has been sustained too often to 
require citation of decisions in its support.” 

[3, 4] We have no doubt that the issuance of the certificate in question was 
not void on the ground that it was prohibited by appellant’s constitution and by-laws, 
and appellant not having shown that its issuance was beyond its authority under its 
charter, and there being no law in this state forbidding its issuance, it was not void, 
and appellant could waive the provisions of its constitution and by-laws as to Ray’s 
age, if it had full knowledge of his correct age at the time it issued the certificate, 
and the court, in effect, so held. That appellant had full knowledge of Ray’s true 
age at the time the certificate was issued, according to the court’s findings of fact, 
there can be no doubt. As we have stated, the deputy organizer and solicitor, O’Brien, 
was’ appellant’s authorized agent to solicit and write applications for membership in 
its order, and certainly, under all authorities, knowledge to him as appellant’s agent 
of Ray’s true age was knowledge to appellant. This is a rule of principal and agent 
that cannot be disputed, and has full application in this case. Sov. Camp, W .O. W., 
v. Putnam (Tex. Civ. App.) 206 S. W. 970; Sov. Camp, W. O. W., v. Newsom, 142 
Ark. 132, 219 S. W. 759, 14 A. L. R. 903. See, also Gray v. Stone, 102 Ark. 146, 143 
S. W. 115; American Life Ins. Co. v. Mahone, 21 Wall. 152, 22 L. Ed. 593; Home- 
steader v. Stapp (Tex. Civ. App.) 205 S. W. 43. 

[5] By its third assignment of error appellant contends that the trial court 
erred in rendering judgment in favor of the appellee for the full amount of the 
certificate, because it was part of the contract of insurance that, if the applicant’s 
age was misstated, then he should be entitled only to the amount of insurance as the 
rate paid by him would have purchased at his correct age. This assignment is sub- 
mitted as a proposition by appellant. 

Section 56 of the by-laws provides: 

“If the applicant misstates his age, * * * then the benefits payable under the 
certificate shall be such an amount as the rate paid by the applicant would have 
purchased at his correct age.” 

We dispose of this assignment by saying that appellant offered no proof of any 
character showing what the rate of premium ought to have been or that it would 
have been any different than that which was paid by Ray for the certificate in ques- 
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tion, and in the absence of any such proof the trial court was authorized to assume 
that the premium paid by him was such as to authorize recovery for the full amount 
of the certificate; there being nothing in this record requiring a different finding by 
the trial court. 

In the case of Lincoln, etc., v. Smith, 134 Ark. 245, 203 S. W. 698, there was a 
provision of the policy there in question reading as follows: 

“Tf the age of the insured has been misstated the amount payable hereunder 
shall be such as the premium paid would have purchased at the correct age, provided 
the age at the time insured is not over 60.” 

In the application in that case the insured stated his age to be 53 years, and 
the proof was that his true age was 59 years. It was proved by the insurance com- 
pany that according to its rules the age of 55 years was the limit for that kind of 
policy. It was assumed by the court in that case as an uncontroverted fact that there 
was no rate on such policies for persons over 55 years of age, and the appellate court 
affirmed the judgment of the trial court allowing recovery for the full amount of 
the policy. Among other things, the appellate court said: 

“In such case, it devolved upon the insurer, to obtain any advantage under this 
stipulation, to show that a smaller sum was purchasable by the premium paid; other- 
wise it would be liable for the full amount of the policy.” 

What we have said, in effect, disposes of all contentions made by appellant, and 


it follows that it is our opinion that the judgment of the trial court should be affirmed; 
and it has been so ordered. 
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ST. PAUL FIRE & MARINE INS. CO. v. SCHEUER et at. (No. 4232.) 
(Circuit Court of Appeals, Fifth Circuit. March 18, 1924.) 
298 Federal Reporter, 257. 

1, INSURANCE—CLAUSE THAT POLICY SHOULD BE VOID IF INSURED 
WERE OTHER THAN UNCONDITIONAL AND SOLE OWNERS HELD 
NOT ABROGATED. 

Under clause that, unless otherwise provided, policy shall be void if interest 
of insured is other than unconditional and sole ownership, it is not “otherwise pro- 
vided” because insured are designated as trustees for certain named beneficiaries, 
but the effect is the same as though policy was directly in favor of the beneficiaries, 
and the clause is effective unless they, or the trustees for them, are unconditional and 
sole owners of the property insured. 

(For other cases, see Insurance, Dec. Dig. § 282[3].) 

3. INSURANCE—CONTRACT IS ONE OF INDEMNITY. 

Insurance policies are contracts of indemnity only, and where the insured are 
trustees for creditors they can recover only to the extent of their interest as trustees 
in the property destroyed. 

(For other cases, see Insurance, Dec. Dig. § 503.) 

In Error to the District Court of the United States for the Northern District 
of Florida; William B. Sheppard, Judge. 

Action at law by M. Scheuer and C. W. Cobb, trustees, and others, against the 
St. Paul Fire & Marine Insurance Company. Judgment for plaintiffs, and defendant 
brings error. Reversed and remanded. 

J. E. D. Yonge, of Pensacola, Fla., and Daniel MacDougald, of Atlanta, Ga. 
(Spalding, MacDougald & Sibley, of Atlanta, Go., Carter & Yonge, of Pensacola, 
Fla., and McGeachy & Lewis, of Milton, Fla. on the brief), for plaintiff in error. 

W. H. Watson and Samuel Pasco, Jr., both of Pensacola, Fla. (W. W. Clark, 
of Milton, Fla., on the brief), for defendants in error. 

Before Walker and Bryan, Circuit Judges, and Sibley, District Judge. 

Bryan, Circuit Judge. This is a suit on two fire insurance policies issued upon 
a stock of goods located in a store at Milton, Fla. The policies were attached to 
the declaration, which in the usual and statutory form alleges loss by fire, and 
also contains the additional allegation that after the fire it was stipulated between 
the plaintiffs, on the one hand, and the defendant and other insurance companies, 
which had issued policies on the same stock of goods, on the other, that the 
amount of loss and the liability thereon, in the event the insurance companies were 
liable, should be fixed at $25,000, and that under the terms of the policies and the 
said stipulation the defendant became liable to the plaintiffs in the sum of $10,714.29. 

[1] The policies are identical, except that one is for $10,000 and the other for 
$5,000, and they insure M. Scheuer and C. W. Cobb, trustees for Scheuer, Wise 
& Co., Harry Scheuer, J. B. Kleinhauser, C. W. Cobb, and S. N. Cox. Each 
of them contains the following provisions: 

“This entire policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void * * * if the interest of the insured be other than uncon- 
ditional and sole ownership.” 

The defendant filed two sets of pleas: The first to the effect that the plain- 
tiffs were not, either at the time the policies were issued or at the time of the fire, 
unconditional and sole owners, but that one H. S. Bates and his wife were either 
the sole or part owners of the stock of goods insured; and the second set to the 
effect that the interest of the plaintiffs was that of creditors, that they held the 
legal title to the stock of goods to secure the payment of debts due to them, and 
that the aggregate amount of such debts, at the time of the fire and at the time 
of the trial, was less than the maximum amount of defendant’s liability under the 
policies. The court sustained a demurrer to all the first set of pleas except two, 
and in its charge to the jury withdrew from their consideration these two pleas, 
and also the entire second set of pleas. The case was submitted to the jury upon 
other issues which it is not material to state. 

The stock of goods insured formerly was the property of the Bates Drygoods 
Company, a corporation. That corporation was adjudicated a bankrupt, and on 
August 13, 1921, the trustees in bankruptcy sold the stock of goods to one Ruther- 
ford for $25,100, who on the same day sold it to M. Scheuer. Again on the same 
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day M. Scheuer and C. W. Cobb executed a declaration of trust, which recites that 
they had procured the legal title as trustees for the following creditors: C. W. Cobb, 
J. B. Kleinhauser, H. Scheuer and Scheuer, Wise & Co. to the extent of $5,000 
each, and S. N. Cox to the extent of $2,000—and provides that they will employ 
H. S. Bates, president of the bankrupt corporation, as their agent to sell the stock 
of goods at retail, and out of the proceeds repay said sums of money to the bene- 
ficiaries of the trust. This instrument is silent as to what should be done thereafter 
with the trust property, which M. Scheuer estimated was worth $70,000; but other 
evidence supports the inference that the trustees, M. Scheuer and Cobb, were to 
receive some compensation, and then were to convey the title to Bates. The several 
amounts mentioned in the declaration of trust were advanced in pursuance of a 
plan formed before the stock of goods was sold by the trustees in bankruptcy. 
On August 9, in a letter to Kleinhauser, Scheuer stated that he would hold the 
title in his name until Bates should pay the purchase price. Bates was instrumental 
in inducing Kleinhauser to contribute, or be responsible for, $5,000. Bates’ wife was 
given a rececipt for $5,000, to be returned after all other indebtedness had been 
paid. After the fire, the trustees, Scheuer and Cobb, assigned all their right and 
title to Bates, who agreed to pay certain debts, including compensation to the 
trustees for their services. - Bates remained all the time in actual possession. 

January 29, 1922, the goods were damaged by fire, and on February 24 following 
an adjuster, acting for the defendant and other insurance companies, entered into 
a non-waiver agreement with the plaintiffs, in which it is provided that any action 
taken or any information received by the adjuster should not affect the terms, 
conditions, or requirements of the policies. The intent of the agreement is stated 
to be to preserve all the rights of the parties, and to permit an investigation of 
the claim and the determination of the amount of loss without regard to the liability 
of the insurance companies, and without prejudice to any rights or defenses which 
- might have. On the same day the adjuster agreed with the plaintiffs as 
ollows : 

“Pursuant to the within non-waiver agreement, if it is determined that liability 
exists on the part of the insurance companies for the loss by fire on January 29, 
1922, to the property insured by the said insurance companies, then that liability 
and the net amount due by said companies to the said trustees is hereby understood 
and agreed to be the sum of $26,500.” 

The adjuster made a report to the defendant of the agreements he had entered 
into with the plaintiffs, and, though some question is made as to the adjuster’s 
authority, his acts appear to have been acquiesced in and ratified, and are there- 
fore to be considered binding upon the defendant. 

The defendant offered to prove that the amounts advanced to purchase the stock 
of goods had been repaid to all the beneficiaries mentioned in the declaration of trust 
except S. N. Cox, and that at the time of the fire, as well as of the trial, the 
outstanding indebtedness to the plaintiffs was much less than defendant’s propor- 
tionate share of the maximum loss as fixed by the adjuster’s agreement. But the 
court, upon objection by the plaintiffs, rejected the offer of proof, and the defendant 
excepted. The jury found for the plaintiffs, and judgment was entered for the 
full amount sued for, which the defendant concedes would be correct if the plain- 
tiffs were sole and unconditional owners. 

The plaintiffs do not question the validity of the clause in the policies requir- 
ing unconditional and sole ownership. Their contention in support of the order 
sustaining the demurrer is that, where the insured is designated as trustee, it is 
“otherwise provided” in a manner authorized, and that the clause relied on by the 
defendant is in effect written out of the contract of insurance, because the designa- 
tion necessarily implies that the insured was not the unconditional and sole owner. 
Where it appears that the insured is acting in a representative capacity for undis- 
closed beneficiaries, the rule invoked by the plaintiffs is applicable. Such a case 
is that of Hagan v. Scottish Insurance Co., 186 U. S. 423, 22 Sup. Ct. 862, 46 L. Ed. 
1229, where the insurance was issued to “Petter Hagan & Co., for account of whom 
it may concern.” But in this case the beneficiaries are named, and the implication 
is that there are no other beneficiaries. The only reason for naming the trustees 
is that they held the legal title; but the insurance is not merely of the legal title, 
but of the entire ownership. The case is not different than it would have been 
if no trustee had been named and the insurance had been in favor of the beneficiaries 
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only. We are of the opinion therefore that it was error to sustain the demurrer. 

It is suggested that the error was harmless, since the evidence discloses that 
the trustees had no enforceable contract against Bates, and that therefore he was 
merely an optionee. The defendant need not have introduced any evidence of owner- 
ship after its pleas were overruled. However, the evidence which was offered is 
sufficient to support the inference that Bates had an enforceable interest. He was 
in possession and took an active part in procuring the purchase of the property 
by the trustees, who actually transferred whatever title they had to him. What 
was actually done is persuasive evidence of what the parties had agreed to do. 
The evidence also indicated that Mrs. Bates had an interest. The trustees obligated 
themselves in writing to pay back her contribution of $5,000 after all their other 
indebtedness had been paid. 

[2] On the whole, the evidence shows that there were two trust agreements, 
one in writing, for the benefit of some of those who advanced parts of the purchase 
price, and the other oral, by which the title was held in trust for Bates. It is 
not essential in Florida that an express trust of personal property be evidenced 
by a written instrument. Such a trust may be proved wholly or in part by oral 
agreement. Bay Biscayne Co. v. Baile, 73 Fla. 1120, 75 South. 860. We are 
therefore of opinion that the error was not harmless. 

[3] On the face of the policies it does not appear that the defendant waived or 
is estopped to invoke the requirement of unconditional and sole ownership. If it 
shall appear from the evidence on another trial that the plaintiffs were the uncon- 
ditional and sole owners, then they would be entitled to recover from the defendant 
its proportionate share of the amount stated in the adjuster’s agreement. If on the 
other hand, the plaintiffs are shown not to have been the unconditional and sole 
owners, and if it also appears that defendant has waived or is estopped to rely 
upon this clause regarding unconditional and sole ownership, then the plaintiffs may 
recover the amount of their actual loss, not exceeding the maximum amount of 
defendant’s liability under the policies; for the insurance policies are only con- 
tracts of indemnity. Imperial Fire Ins. Co. v. Coos County, 151 U. S. 452, 14 Sup. 
Ct. 379, 38 L. Ed. 231. The adjuster’s agreement cannot by any possibility be con- 
strued to mean that the insurance company would pay to those having an insurable 
interest less than the whole interest more than the loss they actually sustained. 
It follows that in our opinion the court erred in sustaining the demurrer and in 
withdrawing from the consideration of the jury evidence of the amounts due by 
the plaintiff trustees under the trust agreement. 

The judgment is reversed, and the cause remanded for further proceedings not 
inconsistent with this opinion. 

Sistey, District Judge (concurring specially). I concur in the judgment of 
reversal, but differ as to the reasons for and the result of it. By a standard form 
of insurance policy, having the usual printed warranty against chattel mortgages 
and that the interest of the insured is sole and unconditional ownership, the insur- 
ance company here undertakes to insure against loss by fire “M. Scheuer and 
C. W. Cobb, trustees for Scheuer, Wise & Co., Harry Scheuer, J. B. Kleinhauser, 
C. W. Cobb, and S. N. Cox.” The subject of the insurance was a stock of mer- 
chandise in the possession of Cobb and Scheuer under a written declaration of a 
trust to sell out the goods and from the proceeds pay the above named beneficiaries 
fixed amounts, aggregating $22,000, besides expenses and salaries. This paper does 
not state what is to be done with the remainder, but there is evidence that further 
amounts were agreed to be paid some of the above named and others and that the 
residue of the stock was then to be turned over to H. S. Bates. 

Valid trusts of personal property may be created in Florida by writing, by 
parol, or both. Bay Bisvayne Co. v. Baile, 73 Fla. 1120, 75 South. 860. “A 
trustee’s interest in the trust estate is insurable when coupled with a present right 
to possession or with the actual possession. * * * A trustee under a deed of 
trust in the nature of a mortgage has a separate insurable interest in the property.” 
Joyce, Insurance, § 932; Dick v. Franklin Fire Ins. Co., 81 Mo. 103. In the absence 
of inquiry or warranties as to title and ownership, Cobb and Scheuer might have 
insured their interests as trustees without specific reference to them. Joyce, Insur- 
ance, § 1091; Howard Fire Ins. Co. v. Chase, 5 Wall. 509, 18 L. Ed. 524. In 
view of the warranties present in these policies, there were appended to their 
names the words “trustees for Scheuer, Wise & Co.,” etc. These words specially 
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written into the policy blank cannot be disregarded as surplusage, or mere descripto 
persone; Platho v. M. & M. Ins. Co., 38 Mo. 248, 253. They are to be interpreted 
not technically, but as they would be understood by intetligent business men. Canton 
Ins. Office v. Independent Trans. Co., 217 Fed. 213, 133 C. C. A. 207, L. R. A. 
1915C, 408. To insure “Cox and Scheuer, trustees,” for others is to insure them 
as trustees, they being in fact such. Since as trustees they can be damaged or 
suffer loss only by loss of or damage to their trust interests, these interests are 
thereby made the subject of the insurance. 

The written words, read in the light of the printed policy, mean that, notwith- 
standing Cobb and Scheuer have not the sole and unconditional ownership of the 
property, but only certain trust interests, that nevertheless the company agrees to 
insure them against loss by fire as such trustees. The written words are an “agree- 
ment otherwise” added to the policy according to the very terms of the warranty 
said to be violated. Insurance written to A, mortgagee of B, would insure the 
mortgagee’s separate interest, which is a different thing from the mortgagor’s insur- 
ance of the property, even though the loss be payable to the mortgagee. Carpenter 
v. Providence Ins. Co., 16 Pet. 495, 10 L. Ed. 1044. Insurance by a standard policy 
written to A, trustee in bankruptcy of B, would, I think, insure the interest that 
vested in the trustee by the adjudication and his appointment, though the bankrupt 
may not have been the sole and unconditional owner, and though the property be 
incumbered by many mortgages. 

The warranty speaks of the ownership of “the insured.” “The term ‘the 
insured’ refers to the person applying for the insurance and entering into the 
contract therefor, and not to another person to whom the loss may be payable.” 
26 C. J., p. 82. The insured here are Scheuer and Cobb, and not the beneficiaries 
of their trust. They made the insurance contract and are entitled to collect the 
money on it, even though they be accountable to the beneficiaries according to their 
trust after collecting it. Joyce, Insurance, § 3621. This is not the case of insurance 
taken as bailee or agent for another, which that other has authorized or may adopt 
and ratify. These trustees alone could sue at law on this contract; they are the 
plaintiffs in this suit, and their citizenship alone was dealt with in removing the 
case to the federal court. Their ownership must have been sole and unconditional 
under this warranty, had not it been by the use of the words “trustees for” others, 
which import a qualified and restricted ownership, “otherwise agreed.” Even if 
the named trust beneficiaries could be treated as “the insured,’ and it be said 
that, since they may have the sole and unconditional ownership in some trusts, 
that there is therefore a possible compatibility of the warranty with the agreement 
to insure trustees as such, a similar holding by the Circuit Court of Appeals as 
to a warranty involved in Hagan v. Scottish Union, 186 U. S. 423, 22 Sup. Ct. 862, 
46 L. Ed. 1229, was there reversed by the Supreme Court. Remarks made in that 
case are pertinent here: 

“Courts will not endeavor to limit what would otherwise be the meaning and 
effect of the written language, by resorting to some printed provision in the policy, 
which, if applied, would change such meaning and render the written portion sub- 
tantially useless and without application.” Page 428 (22 Sup. Ct. 864). “It 
seems to us that the very purpose of stating that the insurance was on account of 
whom it may concern was to do away with the printed provisions in regard to 
the sole ownership and to the change of interest. It was an agreement ‘otherwise 
provided’ than in the printed portion of the policy.” Page 431 (22 Sup. Ct. 865). 

The policies here sued on effectually insure Cobb and Scheuer against loss to 
the interests which they held in trust for the named beneficiaries at the time of the 
insurance and of the fire, even though it be established that there were other inter- 
ests held by them for, or belonging to, others. 

But the logical result of the interpretation is that only the trust interests de- 
scribed were insured. If Bates or Mrs. Bates had an interest, in trust or other- 
wise, it was not insured by the. policies under discussion. “Designatio unius exclusio 
alterius.” The principle of interpretation is that applied in numerous cases, where 
one person, interested with others, insures in his own name only. 3 Joyce, Insur- 
ance, § 1693; Graves v. Boston M. Ins. Co., 2 Cranch, 419, 2 L. Ed. 324; Russell 
v. New England Ins. Co., 4 Mass. 82. : 

The words of the adjuster’s agreement, taken alone, might support the contention 
of the trustees that it fixes the amount of the recovery. But it refers to the non- 
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waiver agreement made the same day, and says that it was made in pursuance of 
the non-waiver agreement. The latter clearly contemplates only a fixing of the 
amount of the loss without prejudice to any contention as to liability for it. In the 
absence of evidence that the adjustment actually took a wider scope, it ought rea- 
sonably to be concluded that no question of liability was intended to be settled. 

An issue should be tried to determine the value at the time of the fire of the 
trust interests insured; that is to say, whether they embraced the whole stock, or 
only the amounts which the trustees were still to raise from the stock and pay to 
the named beneficiaries at that time, and what loss if any resulted from these trust 
interests. 

The policy of the Dixie Insurance Company seems on its face not to be con- 
current with those considered here, though perhaps permitted by a rider on the 
latter. No opinion is expressed as to the validity of the Dixie policy, or, if it is 
valid and not concurrent, what it covers, or as to the rights of the several insurers 
as between themselves; these questions not having been raised and argued. 


HARTFORD FIRE INS. CO. v. SCHEUER et at. (No. 4236.) 
(Circuit Court of Appeals, Fifth Circuit. March 18, 1924.) 

In Error to the District Court of the United States for the Northern District 
of Florida; William B. Sheppard, Judge. 

Action at law by M. Scheuer and C. W. Cobb, trustees, and others, against the 
Hartford Fire Insurance Company. Judgment for plaintiffs, and defendant brings 
error. Reversed and remanded. 

. E. D. Yonge, of Pensacola, Fla., and Daniel MacDougald, of Atlanta, Ga. 
(Spalding, MacDougald & Sibley, of Atlanta, Ga.; Carter & Yonge, of Pensacola, 
Fla., and McGeachy & Lewis, of Milton, Fla., on the brief), for plaintiff in error. 

W. H. Watson and Samuel Pasco, Jr., both of Pensacola, Fla. (W. W. Clark, 
of Milton, Fla., on the brief), for defendants in error. 

Before Walker and Bryan, Circuit Judges, and Sibley, District Judge. 

Bryan, Circuit Judge. The parties have stipulated that no record should be 
printed in this case and that it should abide the result in St. Paul Fire & Marine 
Insurance Co. v. M. Scheuer et al. (No. 4232), 298 Fed. 257, this day reversed and 
remanded; the issues in the two cases being the same. 

It is therefore ordered that the judgment herein be reversed, and the cause 


remanded for a new trial. 


ST. PAUL FIRE & MARINE INS. CO. v. RUDDY et av. (No. 6419.) 
(Circuit Court of Appeals, Eighth Circuit. April 7, 1924.) 
299 Federal Reporter, 189. . 
1. INSURANCE—LANGUAGE OF POLICY, IF UNAMBIGUOUS, IS TO BE 

GIVEN ORDINARY MEANING. 

Insurance contracts are construed, like other contracts, according to the ordinary 
sense and meaning of the terms employed, and if they are clear and unambiguous 
their terms are to be taken in the plain, ordinary, and popular sense. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

2. INSURANCE—AMBIGUOUS PROVISIONS OF POLICY TO BE CON- 

STRUED AGAINST INSURER. 

If a policy is ambiguous or doubtful, or language calculated to mislead is used, 
courts lean to a construction that will not permit the insurance company to take 
advantage of the ambiguity. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE—PROVISION FOR TERMINATION IN CASE OF CHANGE 

OF TITLE IS VALID. ; 

A provision of a policy that it shall terminate in case of change of title to the 
property is proper and valid. ; 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

4, INSURANCE—ESSENTIALS OF CONTRACT. | ; . 

An insurance contract is a personal one between the insurer and insured, and is 
no different from any other contract in the respects that there is no contract unless 
the minds of the parties meet, that, if there is no obligaion as to one of the parties, 
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there is none as to the other, and that, if anything of importance remains to be done 

by either party, the contract is not complete. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

5. INSURANCE—LETTERS HELD NOT TO CREATE CONTRACT BE- 
TWEEN INSURER AND PURCHASER OF PROPERTY. 

A purchaser of insured property advised the insurer by letter of the purchase 
and inquired about the terms and date of expiration of the policy. The reply gave 
the information and stated that, if he wished the insurance transferred, he should have 
the policy assigned and forwarded, and “we will consent to the transfer.” Nothing 
further was done, though two months elapsed before the property was destroyed, 
and the purchaser did not have nor see the policy until after the loss. Held, that no 
gy was made between the insurer and purchaser which effected a transfer of the 
policy. ; 

(For other cases, see Insurance, Dec. Dig. § 207[2].) 

6. INSURANCE—TRANSFER OF PROPERTY WITHOUT CONSENT OF 
INSURER HELD TO AVOID POLICY. 

Under a provision of a policy that, unless otherwise provided by indorsement 
thereon, it shall be void if any change take place in the title to the property other 
than by death of insured, the policy is avoided by a transfer of title without con- 
sent of the insurer. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

7. INSURANCE—RECOGNIZING POLICY AS IN FORCE AFTER BREACH 
IS WAIVER OF BREACH. 

Any act done by an insurer, after knowledge of breach of condition, which 
recognizes the continued existence of the policy, constitutes a waiver of its right to 
avoid the policy therefor. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

8. INSURANCE—OFFER TO TRANSFER INSURANCE TO PURCHASER, 
NOT EFFECTED, HELD NOT A WAIVER OF CONDITION OF POLICY. 
Under a provision of a policy that it should be void if title to the property 

changed, unless otherwise provided by agreement indorsed thereon, the insurer, by 

offering to consent to the transfer of the insurance to a purchaser of the property, if 

a proper assignment of the policy Was made, did not waive.the right to insist on the 

os of the policy, where no assignment was made and the transfer was not 

effected. 

(For other cases, see Insurance, Dec. Dig. § 393.) 

9. INSURANCE—STATUTE HELD NOT TO APPLY, IN ABSENCE OF 
CONTRACTUAL RELATIONSHIP BETWEEN THE PARTIES. 

Rev. St. Neb. 1913, §7787, providing that a breach of condition shall not avoid 
a policy, unless it existed at the time of loss and contributed to the loss, as con- 
strued by the Supreme Court of the state, does not apply, in the absence of contract 
relationship between the parties. 

(For other cases, see Insurance, Dec. Dig. § 309.) 


10. INSURANCE—RIGHT OF MORTGAGEE TO RECOVER DEPENDS ON 

RIGHT OF INSURED. ; 

Under the standard mortgage clause of a policy providing that any loss there- 
under that may be proved due the assured shall be payable to the assured and the 
mortgagee, the mortgagee is the appointee of the insured to receive the money, or a 
portion of it, and if the insured cannot recover the mortgagee cannot. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

In Error to the District Court of the United States for the District of Nebraska; 
Joseph W. Woodrough, Judge. . 

Action at law by Michael E. Ruddy, wherein Cress J. Bernard intervened, 
against the St. Paul Fire & Marine Insurance Company. Judgment for plaintiff and 
intervener, and defendant brings error. Reversed and remanded, with directions. 

Matthew A. Hall, of Omaha, Neb. (Carroll S. Montgomery and Raymond G. 
Young, both of Omaha, Neb., on the brief), for plaintiff in error. 

F. G. Hawxby, of Auburn, Neb. (Lambert & Hawxby, of Auburn, Neb., and 
E. F. Dougherty, of Omaha, Neb., on the brief), for defendants in error. 

Before Stone and Kenyon, Circuit Judges, and Phillips, District Judge. es 

Kenyon, C. J. This action is based upon an insurance policy issued by plaintiff 
in error to Smith & Bernard, insuring them for one year, from the 25th day of 
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March, 1921, to the 25th day of March, 1922, against loss or damage by fire on a 
certain two-story composition roof brick building situated in Howe, Neb. June 1, 
1921, Smith & Bernard sold the insured premises to one Louis N. Iverson. An 
indorsement was placed upon the policy as follows: 

“Tndorsement. 

“Notice is hereby given and accepted that title to property insured herein is vested 
in Louis N. Iverson. 

“Attached to and forming a part of policy No. 17660 of the St. Paul Marine 
Insurance Company, St. Paul, Minnesota, issued at its Omaha, Nebraska, agency. 
W. C. Lyle, General Agent. 

“Dated this 10th day of June, 1921.” 

A loss payable clause was also indorsed at the same time as follows: 

“Loss Payable Clause. 

“Any loss under this policy that may be proved due the assured shall be payable 
to the assured and Cress I. Bernard, subject, nevertheless, to all the terms and con- 
ditions of the policy. 

“Attached to and forming part of policy No. 17660 of the St. Paul Fire & Marine 
Insurance Co., St. Paul, Minnesota, issued at its Omaha, Nebraska, agency. 


W. C. Lyle, Agent. 
“Dated June 10, 1921.” 


October 12, 1921, Iverson sold the property covered by the policy to Ruddy. 
Ruddy did not receive any assignment thereof. Ruddy had some talk with the local 
agent of the company, one Cox, and from him secured the name and address of the 
proper party to whom to write concerning the insurance. On December 5, 1921, he 
wrote the company at Omaha, Neb., as follows: 

“Auburn, Nebraska, Dec. 5, 1921. 

“St. Paul Fire & Marine Ins. Co., Omaha, Neb—Gentlemen: Mr. Cox, of Howe, 
Nebraska, told me to write you in regard to Ins. Policy #17660 on a garage brick 
bldg in Howe, Nebr. I bought this building and wish to notify you in regard to 
transfer, etc. Kindly give me date of expiration, amount, rate, etc. 

“Yours truly, M. E. Ruddy.” 

The company replied as follows: 

Plaintiff’s Exhibit 4. 
“St Paul Fire & Marine Insurance Company. 
“Incorporated, 1862. 
“William C. Lyle, General Agent. 
“Peters Trust Building, Omaha, Nebraska. 
“December 8, 1921. 

“Mr. M. E. Ruddy, Auburn, Nebraska—Dear Sir: We have your favor of the 
5th inst., notifying us that you have purchased the brick garage building insured 
under policy #17660 by Howe, Nebraska, agency. 

“This policy covers $5,000 on brick garage building located on lots 17 to 24, 
block 4, Howe, Nebraska. The rate is $2.70; premium, $135.00. Policy was written 
for the term of one year, from March 25, 1921, to March 25, 1922. 

“There is a loss payable clause attached, in favor of Cress I. Bernard. We trust 
this is the information you desire. 

“We presume you will wish this insurance transferred to you, therefore kindly 
have assignment blank filled out on the policy and forward same to this office, and 
we will consent to the transfer. 

“Awaiting your further advices, I am, 

“Yours very truly, W. C. Lyle, General Agent, 

“Ds V..3. LA. 

January 29, 1922, a fire occurred which destroyed the property. Roddy testified 
that he never saw the policy of insurance and never had it in his possession until 
after the fire; that in January, 1922, he took out insurance on this property for 
$3,000. The letter, Exhibit 4, seems to have been mislaid by Ruddy, and not found 
until several days after the fire. Ruddy brought action against the insurance com- 

ny, plaintiff in error, asking judgment for the amount of his loss, and Cress I. 

ernard, the mortgagee, intervened and asked judgment for the amount of his mort- 
gage. At the close of the evidence each party asked a directed verdict in its favor, 
and the court directed verdicts in favor of defendant in error, Ruddy, and Cress I. 
Bernard, mortgagee. 
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This suit is based on a contract of insurance. Appellant claims there is no lia- 
bility to defendant in error, because (a) it had no contract with him; (b) that in 
any event there had been a change of title in the insured property to which it had 
not assented, and that under the terms of the poiicy this voided or at least suspended 
the policy; (c) that it is not liable to the mortgage because of no liability to the 
principal. 

Two provisions of importance in the determination of this case appear in the 
contract, as follows: 

“This policy is made and accepted subject to the foregoing stipulations and con- 
ditions, and to the following stipulations and conditions printed on back hereof, which 
are hereby specially referred to and made a part of this policy, together with such 
other provisions, agreements, or conditions as may be indorsed hereon or added hereto ; 
and no officer, agent or other representative of this Company shal! have power to waive 
any provision or condition of this policy except such as by t! ierms of this policy 
may be the subject of agreement indorsed hereon or added J.ereto; and as to: such 
provisions and conditions no officer, agent or representative shall have such power 
or be deemed or held to have waived such provisions or conditions unless such waiver, 
if any, shall be written upon or attached thereto, nor shall any privelege or permis- 
sion affecting the insurance under this policy exist or be claimed by the insured unless 
so written or attached.” 

Also: 

“This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void * * * if the interest of the insured be other than 
unconditional and sole ownership, * * * or if any change, other than by the death 
of an insured, take place in the interest, title, or possession of the subject of insur- 
ance, * * * whether by legal process.or judgment or by voluntary act of the insured, 
or otherwise. * * * ” 

[1] The question here is one of contract. Insurance contracts are construed, 
like other contracts, according to the ordinary sense and meaning of the terms 
employed, and if they are clear and unambiguous their terms are to be taken in the 
plain, ordinary, and popular sense. Imperial Fire Insurance Co. v. Coos County, 151 
U. S. 452, 14 Sup. Ct. 379, 38 L. Ed. 231; McGlother v. Provident Mut. Acc. Co. of 
Philadelphia, 89 Fed. 685, 32 C. C. A. 318. 

[2] If a policy is ambiguous or doubtful, or language calculated to mislead is 
used, courts lean to a construction that will not permit the insurance company to 
take advantage of the ambiguity. National Bank v. Insurance Co., 95 U. S. 673, 24 
L. Ed. 563; Moulor v. American Life Insurance Co., 111 U. S. 335, 4 Sup. Ct. 466, 
28 L. Ed. 447; Travelers’ Insurance Co. v. McConkey, 127 U. S. 661, 8 Sup. Ct. 1360, 
32 L. Ed. 308. There is no such question here. There is nothing ambiguous about 
this insurance contract. It was a plain insurance of Smith & Bernard, and after 
the sale of the property to Iverson, and the indorsement on the policy by the com- 
pany of the changed ownership, Iverson was, we think, accepted in place of Smith & 
Bernard as the insured under the policy. 

[3] The provision of the contract as to the termination of the same if there 
was a change of title was a proper and valid provision. Farmers’ & Merchants’ 
Insurance Co. v. Iver Jensen, 56 Neb. 284, 76 N. W. 577, 44 L. R. A. 861; Ehrsam 
Machine Co. v. Phenix Insurance Co. of Brooklyn, 43 Neb. 554, 61 N. W. 722; Home 
Fire Insurance Co. of Omaha v. Michael S. Collins, 61 Neb. 198, 85 N. W. 54. 
Said provision applied to the situation existing between the company and Iverson, as 
he was accepted by the company in place of Smith & Bernard. He sold to Ruddy. 
Did the company accept Ruddy in place of Iverson? If it did not, there is, of 
course, no contract between the company and Ruddy. The alleged acceptance of 
Ruddy in place of Iverson as the insured is based upon the two letters which we have 
set out in the statement of facts. ’ ; 

[4] As to the general legal phases applicable to the situation, it may be observed 
that there is no contract unless the minds of the parties meet; that an insurance 
contract is no different than any other contract in that respect; that the contract 
is a personal one between the insurer and the insured; that, if there is no obligation 
as to one of the parties, there is none as to the other; that, if anything of importance 
remained to be done by either party, the contract would not be complete. Stemphen- 
son v. Gérmania Fire Ins. Co., 100 Neb. 456, 160 N. W. 962, L. R. A. 1917B, 307; 
Lett v. Guardian Fire Ins. Co., 125 N. Y. 82, N. E. 1088; Davis v. Bremer County 
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Fire Ins. Ass’n, 154 Iowa, 326, 134 N. W. 860; Insurance Co. v. Young’s Admin- 
istrator, 90 U. S. (23 Wall.) 85, 106, 23 L. Ed. 152; New England Loan & Trust 
Co. v. Kenneally, 38 Neb. 895; 57 N. W. 759; Atlas Reduction Co. et al. v. New 
Zealand Ins. Co., of New Zealand, 138 Fed. 497, 71 C. C. A. 21,9 L. R. A. (N. S.) 
433; Phoenix Life Ins. Co. v. Raddin, 120 U. S. 183, 7 Sup. Ct. 500, 30 L. Ed. 644. 

[5] Tested by these principles, let us examine the letters. The letter from Ruddy 
advised the company that he had bought the building and wished to notify them 
relative to the transfer, and asked them to give him the date of the expiration, amount, 
rate, etc., of the insurance policy. Evidently from the letter Ruddy knew very 
little about the insurance policy. The insurance company then replied, 

“We presume you will want this insurance transferred to you, therefore kindly 
have assignment blank filled out on the policy and forward same to this office, and 
we will consent to the transfer.” 

There seems to have been some attempts made thereafter by Ruddy to find out 
where the policy of insurance was, and he wrote letters with reference thereto, but 
here the transaction stopped. The fire occurred nearly two months subsequent to 
the letter from the company to Ruddy advising him how to secure a transfer of the 
policy. Can it be said that this was a completed transaction between the company 
and Ruddy, by which he took the place of Smith & Bernard or Iverson as the in- 
sured party? The company says in the letter it will consent to the transfer. What 
transfer? Not a transfer that has already been made, because they say, “We pre- 
sume you will want this insurance transferred to you.” There was no obligation on 
the part of Ruddy to take the insurance. He could have refused so to do. The 
insurance company had agreed that it would consent to the future transfer. It could 
have notified him at once that it consented, but it did not do so. It could have with- 
drawn its agreement to assent to a future transfer. The minds of the parties never 
met. The policy had not been transferred in accordance with any of its provisions. 
It had not been assigned to Ruddy by any one. He was not a party to the contract 
of insurance sued on. There was no privity of contract between him and defendant 
company, and at the time of the fire no agreement had been made between Ruddy 
and the company that he should be substituted as the assured under the terms of 
the policy. This seems to us determinative of the case, unless there is such waiver 
or estoppel as to prevent the insurance company questioning Ruddy’s alleged right 
to recover on the policy. 

Defendant in error claims that, not only was the transfer to Ruddy ratified by 
the company, but that the company waived its right to forfeiture. Does the situation 
here warrant the conclusion that the company by authorized acts had done anything 
to estop it from raising the question that it has no contract with Ruddy, or to estab- 
lish the contention of defendant in error that the forfeiture clause as to change of 
title was waived, and that the company has elected to keep the policy in force. The 
policy provides that no authorized agent could waive the provisions thereof, unless 
the waiver was indorsed on the policy; but a provision even against waiver might be 
waived by those who had authority so to do. That question, however, is not material 
here. 

{6] The general doctrine is that, under such provision as here appears as to 
change of title, such change without consent of insurer voids the policy. Farmers’ 
& Merchants’ Ins. Co. v. Iver Jensen, 56 Neb. 284, 76 N. W. 577, 44 L. R. A. 861; 
Home Fire Ins. Co., of Omaha v. Michael S. Collins, 61 Neb. 198, 85 N. W. 54; 
Seal v. Farmers’ & Merchants’ Ins. Co., 59 Neb. 253, 80 N. W. 807; Esterly Har- 
vesting Machine Co. v. Frolkey et al., 34 Neb. 110, 51 N. W. 594; Northern Assur- 
ance Co. v. Grand View Building Association, 183 U. S. 308, 22 Sup. Ct. 133, 46 
L. Ed. 213; Brecht v. Law, Union & Crown Ins. Co., 160 Fed. 399, 87 C. C. A. 35], 
18 L. R. A. (N. S.) 197; Vancouver Nat. Bank v. Law, Union & Crown Ins. Co. 
(C. C.) 153 Fed. 440. 

[7] Was there waiver of this? It has been held in a number of cases and by 
text-book authorities that any act done by an insurer after knowledge of breach of 
condition which recognizes the continued existence of a policy constitutes a waiver 
of its right to avoid the policy therefor. Billings v. German Ins. Co., 34 Neb. 502, 
52 N. W. 307; Currie v. Casualty Co., 147 Iowa, 281, 126 N. W. 164, 140 Am. St. 
Rep. 300; Soehmer v. Grand Lodge, etc., 74 Neb. 399, 104 N. W. 871; Reed v. Union 
Cent. Life Ins. Co. of Cincinnati, 21 Utah, 295, 61 Pac. 21; Hunt v. State Ins. Co., 
66 Neb. 121, 92 N, W, 921; Joyce on Insurance, 533; Insurance Co. v. Norton, 96 
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U. S. 234, 24 L. Ed. 689; New York Life Ins. Co. v. Baker, 83 Fed. 647, 27 C. C. A. 

658; Missouri, K. & T. Trust Co. v. German Nat. Bank, 77 Fed. 117, 23 C. C. A. 65; 

Home Fire Ins. Co. of Omaha v. Kennedy, 47 Neb. 138, 66 N. W. 278, 53 Am. St. 

Rep. 521; Hanover Fire Ins. Co. v. Bohn et al., 48 Neb. 743, 67 N. W. 774, 58 Am. 

ag + Home Fire Ins. Co. v. Kuhlman, 58 Neb. 488, 78 N. W. 936, 76 Am. 
t. Rep. 111. 

[8] ‘he waiver here in its final analysis is reduced to this: When Ruddy wrote 
the company that he had bought the building and wished to notify them in regard 
to the transfer, was it incumbent then upon the company to immediately cancel the 
policy and return to him the unearned premivin, or could they, without waiving the 
forfeiture, enter into an agreement with him that would result in substituting him for 
the insured? He was not in a position to demand the return of the insurance pre- 
mium so far as the company knew. No assignment had been made of the policy to 
him. The party entitled to the return of the premium, if any one, would be the 
insured, and that was either Smith & Bernard or lverson. 

But it must be noted that, under the terms of the policy with reference to 
change of title and the provision that the policy shall be void if there is a change 
of title, is the further provision “unless otherwise provided.” Hence the company 
had the right, provided it did not mislead him, or induce him to rely on a situation 
created by its lack of fairness, to treat the policy as suspended, and enter into nego- 
tiations, as it did, with Ruddy, looking to the acceptance of him as the insured, 
under the provisions of the policy. If it had a right to do these things under the 
very terms of the policy, then so to do could not have constituted a waiver. It relin- 
quished no rights. Certainly where the policy provided that change of title would 
void the policy “unless otherwise provided” there could be no element of estoppel 
by virtue of the company doing the very things they were authorized to do in the 
policy to bring about a substitution of Ruddy for Iverson—nothing inconsistent with 
intention to rely on the terms of the policy—merely pursuing the course provided 
therein: It was not to the injury of Ruddy. There was nothing to mislead him, 
or that he could complain of. It is entirely dissimilar to a situation where, after 
there has becn a breach of warranty, a company receives a premium, knowing of 
such breach, as in State Central Savings Bank v. St. P. F. & M. Ins. Co., 184 Iowa, 
290, 168 N. W. 201; where the court held that a change of title in violation of the 
terms of the policy would not work a forfeiture, where the assured had received and 
retained subsequently maturing premiums after knowledge of the forbidden con- 
veyance. Here the company, it is true, had notice of the transfer; but they did 
nothing to induce Ruddy to believe that the insurance would apply any differently 
from the provisions of the contract. It merely notified him that they would consent 
to the transfer when the proper blanks were executed. 

It is said in argument that the law does not favor technical defenses; that 
policies should be construed liberally; that forfeitures are not favored—all of which 
may be accepted as true, but in order to avoid forfeitures courts cannot do vio- 
lence to contractual obligations. The unfortunate position of Mr. Ruddy has been 
brought about by his own carelessness in not acquainting himself with the terms of 
the policy at the time he bought the property. Had he waited the transfer of title 
until arrangements were made for a transfer of the policy, and the acceptance of 
the company secured and indorsement thereof made upon the policy, this situation 
would not have arisen. He failed to do these things, and now asks a court to 
construct a new contract by making him a party to it, when he was not. It is not 
within the province of courts to create contracts. 

[9] Section 7787 of the Nebraska statutes (Comp. St. 922) is referred to, but 
not strongly urged by defendant in error. That section provides: 

“* * * The breach of a warranty or condition in any contract or policy of in- 
surance shall not avoid the policy nor avail the insurer to avoid liability unless such 
breach shall exist at the time of the loss and contribute to the loss, anything in the 
policy or contract of insurance to the contrary notwithstanding.” 

We do not see how this section is in any way applicable to this situation. In 
Stephenson v. Germania Fire Ins. Co., 100 Neb. 456, 160 N. W. 962, L. R. A. 1917D, 
307, it is held by the court that this statute could not apply in the absence of contract 
relationship between plaintiff and defendant, and such relationship we have held does 
not exist here. 7 : 7 

[10] Is the mortgagee personally entitled to recover, not withstanding the situa- 
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tion as to Ruddy? The mortgage clause here is what is known as the standard 
mortgage clause and is as follows: 

“Any loss under this policy that may be proved due the assured shall be payable 
to the assured and Cress I. Bernard.” 

We think it the almost universal voice of authority that under such a clause 
the mortgage recovers only on the theory that he is the appointee of the insured to 
receive the money, or a portion thereof. If the insured cannot recover, he cannot 
recover. Smith & Bernard, original mortgagors, cannot recover, as they have parted 
with their insurable interest. Iverson cannot recover, if he has likewise parted with 
his insurable interest. Ruddy cannot recover, for the reasons we have hereinbefore 
set forth. Hence the mortgagee cannot recover. Sustaining this doctrine, see Dela- 
ware Ins. Co. of Philadelphia v. Greer et al., 120 Fed. 916, 57 C. C. A. 188, 61 
L. R. A. 137; Brecht v. Law, Union & Crown Ins. Co., 160 Fed. 399, 87 C. C. A. 
351, 18 L. R. A. (N. S.) 197; Atlas Reduction Co. v. New Zealand Ins. Co., 138 
Fed. 497, 71 C. C. A. 21,9 L. R. A. (N. S.) 433; Antes v. State Ins. Co., 61 Neb. 
55, 84 N. W. 412; Lett v. Guardian Fire Ins. Co., 125 N. Y. 82, 25 N. E. 1088; 
Scania Ins. Co. v. Johnson, 22 Colo. 476, 45 Pac. 431; Dailey v. Westchester Ins. Co., 
131 Mass. 173; Jaskulski v. Citizens’ Mut. Fire Ins. Co., 131 Mich., 603, 92 N. W. 98; 
Keith et al. v. Royal Ins. Co. of Liverpool, 117 Wis. 531, 94 N. W. 295. 

The court was in error in sustaining the motion to direct a verdict for defendant 
in error Michael E. Ruddy, and Cress I. Bernard, intervener and defendant in error. 
The case is therefore reversed and remanded to the trial court, with directions to 
grant a new trial. 


FIDELITY PHENIX FIRE INS. CO. v. ROTH et at. (No. 40.) 
(Supreme Court of Arkansas. June 9, 1924.) 
262 Southwestern Reporter, 643. 

1. INSURANCE—PROVISION AGAINST INCUMBRANCE WAIVED BY 
KNOWLEDGE OF MORTGAGES. 

Where insurance company’s agent knew of mortgages on rice at time of issuance 
of fire insurance thereon, provision avoiding policy if insured property was incum- 
bered by mortgage was waived. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

3. INSURANCE—INSURER HELD NOT LIABLE FOR STATUTORY PEN- 
ALTY FOR ATTORNEYS FEES FOR REFUSAL TO PAY FULL FACE 
OF POLICY WHERE ACTUAL LOSS WAS LESS. 

In action for, full face of $2,000 policy, where it was established by proof of 
loss previously filed, that actual loss was only $1,728.05, insurer was not liable for 
statutory penalty or attorney’s fees for delayed payment under Crawford & Moses’ 
Dig. § 6155. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Circuit Court, Arkansas County; Geo. W. Clark, Judge. 

Action by Jake Roth and others against the Fidelity Phenix Fire Insurance Com- 
pany. Judgment for plaintiffs, and defendant appeals. Modified and affirmed. 

J. A. Watkins, of Little Rock, for appellant. 

Jno. L. Ingram, of Stuttgart, for appellees. 

Situ, J. [1] This is a suit on a fire insurance policy issued by the appellant 
insurance company. The property insured was described as 2,000 or more bushels of 
rice, and it was consumed or damaged by fire. The policy contains the following 
provisions : 

“This entire policy, unless otherwise provided by agreement indorsed herein or 
added hereto, shall be void if the subject of insurance be personal property and be or 
become incumbered by a chattel mortgage.” 

At the time of the fire there were two mortgages on the rice, one in favor of 
the first National Bank of De Witt and another in favor of the Arkansas Light & 
Power Company, but there was no notation in regard to either on the policy. 

It is admitted that the insurance company knew of the mortgage to the bank 
before the policy was issued; in fact, the agent for the insurance company called 
on the cashier of the bank to inquire whether the bank would pay the premium, and the 
company’s agent was told that the bank would pay the premium because it had a 
mortgage on the rice. The company admits that its liability cannot be defeated 
on account of the mortgage to the bank, because its agent knew of this mortgage, 
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but the company denies liability on account of the mortgage to the Arkansas Light 
& Power Company, of which it claims to have had no knowledge. We think, how- 
ever, that the testimony sufficiently supports the finding of the jury that the agent of 
the insurance company who wrote the policy of insurance was also advised of this 
mortgage, and, this being true, the provision of the policy in regard to incumbrance 
will be held to have been waived. National Union Fire Ins. Co. v. Kent (Ark.) 
259 S. W. 370, and cases there cited. 

[2, 3] The suit was brought for the face of the policy, which was $2,000, and 
judgment was rendered for that amount, to which was added the statutory penalty of 
12 per cent. and an allowance for attorney’s fees. It is insisted that the undisputed 
proof shows that the damage from the fire was only $1,728.05, and that, this being true, 
no penalty should have been imposed nor should an attorney’s fee have been allowed. 
We think counsel for the insurance company is correct in these contentions. The 
testimony shows a loss of only $1,728.05. When the adjuster called to make a settle- 
ment of the loss an itemized statement was prepared as follows: 


2,140 bushels of Early Prolific and Storm Proof rice, at 85 cents per bushel. $1,819.00 


O00 bushels. red’ mixed: r1e¢, at SD Cente oio.ocs cic. ceva cwaadccnsadcwcvens 150.00 
ROM 8 Se ci2 sind me cova Cacecmadeh cate wcceuce cune ieee ance eaenes $1,969.00 
Credits. 
IOO: bushels: red rice, . soldat SO Cente ocd. ecesndsidecesd cecndens $50.00 
DONB GEIMTOAMO 5 5ia'sk:os ds oa ego Ss cRudedmdee tart mace oat 47.98 
EE COO CRE eT PE eee errr re Pe 47.97 
Value 190 bushels rice saved, but damaged............ccceececceeees 95.00 240.95 
INGE TORS! coi ccsc parade vemos semseee Sadun eee Sacer etesncdan weataues $1,728.05 


Pursuant to the requirements of the policy this statement of the loss sustained 
was sworn to by appellee, and at the trial he virtually conceded that the statement 
was correct, although he did testify that the loss was $2,000, but he did not show 
in what respect his proof of loss was erroneous, and his testimony at the trial, when 
analyzed, does not show that the damage exceeded the amount there stated. 

This statement was not an offer of compromise, as was the case in National Union 
Fire Ins. Co. v. Kent, supra, in which we held that the insured was not bound by the 
figures appearing in the proof of loss, for the reason that the loss there shown was 
arrived at by way of a compromise of the claim which the company afterwards 
refused to abide by. The proof of loss in the instant case not having been furnished 
as an offer of compromise, but as an original claim showing the loss sustained, it 
was admissible in evidence as an admission on the part of the plaintiff, and, it not 
being shown that the loss exceeded the amount there claimed, judgment should not 
have been rendered for a larger amount. This being true, it follows that the statutory 
penalty should not have been imposed, and no attorney’s fee should have been allowed. 

In the case of Mississippi Life Ins. Co. v. Meadows, 161 Ark. 71, 255 S. W. 293, 
we said that the purpose of the statute (section 6155, C. & M. Digest) authorizing a 
penalty and a fee for an attorney was to require insurance companies to*pay promptly 
the sums for which they are liable, and was not intended to require them to pay any- 
thing in excess of their just liability, and that one could not claim the benefit of the 
statute whose demand exceeded this liability. 

Here the sum demanded in the complaint was $2,000, and, while judgment was 
rendered for that amount, the penalty and attorney’s fee cannot be allowed, because 
that sum is in excess of the just liability of the company as evidenced by the fact 
that the judgment cannot be affirmed by us for a sum exceeding $1,728.05. The 
judgment is therefore reduced from $2,000 to $1,728.05, and the allowances for penalty 
and attorney’s fee are disallowed, and the judgment as thus modified is affirmed. 


CLIFTON v. HARTFORD FIRE INS. CO. 
(Court of Appeals of Kentucky. June 17, 1924.) 
263 Southwestern Reporter, 338. 
INSURANCE—LETTER HELD WAIVER OF DEFAULT IN PAYMENT OF 
INSTALLMENT ON NOTE. 
Letter by insurer to insured after default in payment of installment on premium 
note, stating, “You have without a doubt read the conditions of your policy and fully 
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understand that the prompt payment of all notes and installments is absolutely neces- 
sary to avoid possible calamity through suspension or lapse of contract,” held to con- 
constitute a waiver of provision for suspension of liability after default in payiment 
of installment on premium note. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from Circuit Court, Oldham County. 

Suit by J. S. Clifton against the Hartford Fire Insurance Company. Judgment 
for defendant, and plaintiff appeals. Reversed and remanded. 

Edwards, Ogden & Peak, of Louisville, and J. T. Yager, of La Grange, for 
appellant. 

J. Ballard Clark and A. T. Ladd, both of La Grange, for appellee. 

Cray, J. On January 8, 1919, the Hartford Fire Insurance Company issued and 
delivered to J. S. Clifton a policy insuring his barn against fire in the sum of $1,000. 
Upon the delivery of the policy Clifton paid $14.20 in cash and executed and delivered 
to the insurance company his note for $56.80, payable in installments of $14.20 each 
on the Ist day of February in the years 1920, 1921, 1922 and 1923. The first install- 
ment was paid, but the second installment due on February 1, 1921, was not paid. 
On February 12, 1921, the barn was burned. 

Clifton brought this suit to recover on the policy. The insurance company de- 
fended on the ground that the policy was not in force at the time of the fire because 
of the non-payment of the installment due on February 1, 1921. Clifton then filed 
two amended petitions in which he attempted to plead a waiver of the suspension 
clause based on the subsequent demand that the note be paid. A demurrer was sus- 
tained to the petition as amended and the petition dismissed. Clifton has appealed. 

Among the conditions of the policy is the following: 

“But it is expressly agreed that this company shall not be liable for any loss 
or damage that may occur to the property herein mentioned while any installment of 
the installment notes, given for premium upon this policy, remains past due and 
unpaid; or while any single payment, promissory note (acknowledged as cash or 
otherwise) given for the whole or any portion of the premium, remains past due and 
unpaid. Payments of notes and installments thereof must be made to the said Hart- 
ford Fire Insurance Company at the Western Farm Department office in Chicago, 
Illinois, or to a person or persons specially authorized to collect the same for said 
company, and it is expressly agreed that the failure of the assured to receive the 
notice that may be sent by the company of the approaching maturity of the premium 
note or notes, or any installment thereof, shall not operate to render the company 
liable for any loss or damage while such note or notes, or installments thereof remain 
overdue and unpaid. The company may collect, by suit or otherwise, any past-due 
notes or installments thereof and a receipt from the said Chicago office of the company 
for the payment of past-due notes or installments, must be received by the assured 
before there can be a revival of the policy, such revival to begin from the time of said 
payment and in no case to carry the insurance beyond the original term of. this policy.” 

The application for the policy and the installment note contained similar provisions. 

On February 12, 1921, the company sent appellee the following letter: 

“Please Read Carefully. 

“Policy No. 142232. $14.20 due February 1, 1921. 

“We again call your attention to the above item now past due. We feel rea- 
sonably certain that you desire insurance on your property. You undoubtedly realize 
that in order to keep your policy in force, your obligations to the company must be 
promptly met. You have without a doubt read the conditions of your policy and 
fully understand that the prompt payment of all notes and installments is abso- 
lutely necessary in order to avoid possible calamity through suspension or lapse of 
the contract. You can secure no better indemnity than that contained in a Hart- 
ford Policy, but if the company is to stand between you and financial loss in event of 
damage or destruction of your property, then you must keep faith with us and meet 
your obligations as they mature. 

“We again kindly ask you to send us $14.20 in payment of your installment note 
due February 1, 1921.” ; 

The question is whether the demand for payment in the foregoing letter was of 
such character as to constitute a waiver of the suspension clause. Appellee relies on 
Continental Ins. Co. of New York v. Peden, 145 Ky. 775, 141 S. W. 43, while appellant 
relies on Walls v. Home Ins. Co., 114 Ky. 611, 71 S. W. 650, 24 Ky. Law Rep. 1452, 
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102 Am. St. Rep. 298. In the Peden Case the company notified the insured that his 
policy had lapsed by reason of the non-payment of the premium note, and at the 
same time reminded him of the fact that if he wished to revive or reinstate his insur- 
ance, he would have to pay the note. It was held that the notice did not amount to a 
waiver, as payment was not demanded unconditionally, but only as a condition to the 
revival of the insurance. In the Walls Case the provision of the policy was identical 
with that under consideration. After the note became due and was unpaid, the com- 
pany demanded payment. “Nothing was said at the time concerning the company’s 
claim that the policy was lapsed, or that the company’s liability thereon was suspended 
during such time as the premium was unpaid. Nor was there coupled with the 
demand any statement by. the company limiting its liability to future insurance, and 
denying its liability for the time intervening since the default in the payment of 
premium.” It was held that the conduct of the company amounted to a waiver of the 
condition of the policy providing for the suspension of liability after default in the 
payment of the premium until the premium should be paid. 

It is apparent, we think, that the case at bar is ruled by the Walls Case. The 
installment due on February 1, 1921, was not paid. After that the letter quoted 
above was sent to the insured. It did not inform the insured that the policy was 
suspended, and that the payment of the note was necessary to revive the insurance. 
The nearest approach to such information was the statement, “You have without a 
doubt read the conditions of your policy, and fully understand that the prompt pay- 
ment of all notes and installments is absolutely necessary in order to avoid possible 
calamity through suspension’or lapse of the contract.” All that this means is that 
if the insured did not pay the note, possible suspension might follow. In other words, 
the letter deals with what might occur rather than with what had occurred, and falls 
far short of attaching any condition to the demand made for the pavement of the 
note. In our opinion the demand for payment was unconditional and constituted a 
waiver of the suspension clause of the policy. It follows that the demurrer to the 
petition as amended was improperly sustained. 

Judgment reversed, and cause remanded for proceedings consistent with this 
opinion. 


BURTON v. NEWARK FIRE INS. CO. (No. 17129.) 
(St. Louis Court of Appeals. Missouri. Feb. 5, 1924. Rehearing Denied 
May 29, 1924.) 
263 Southwestern Reporter, 539 

1. INSURANCE—INSTRUCTION REQUIRING FINDING THAT INSURED 
MISREPRESENTED OWNERSHIP AND VALUE WITH INTENT TO 
DEFRAUD HELD PROPER. 

In action on a fire policy, providing that insured’s concealment or mis- 
representation of material fact should render it void, insurer’s instruction requiring 
finding that plaintiff falsely and fraudulently made representations as to ownership 
and value “with intent to defraud” held properly given as necessarily requiring “intent 
to deceive” insurer. 

(For other cases, see Insurance, Dec. Dig. § 669[6].) 

2. INSURANCE—INSURED PROCURING FIRE POLICY BY FRAUDULENT 
REPRESENTATIONS AS TO PROPERTY VALUE NOT PERMITTED 
TO RECOVER ON IT, NOTWITHSTANDING STATUTE. 

Insured, procuring a fire policy by false and fraudulent representations as to value 
of the property, unknown to insurer, who had no opportunity to know the truth or 
falsity thereof, could not recover on it, notwithstanding a valued policy statute fixing 
value of property when insured, since the statute applies only to honest dealing. 

(For other cases, see Insurance, Dec. Dig. § 281.) 

4. INSURANCE—INSTRUCTIONS FOR DEFENDANT HELD PROPER. 
In action on a fire policy, instructions requiring, as prerequisite to verdict for 

defendant, findings that actual loss and damage occasioned by insured was materially 
less than appeared in his statement, that insured’s misrepresentations as to value and 
number of insured horses was knowingly and willfully made with fraudulent design, 
and defendant would not have issued the policy if actual facts had been known, held 
roper. 

, "thie other cases, see Insurance, Dec. Dig. § 669[6].) 

Allen, P. J., dissenting. 
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Appeal from Circuit Court, St. Charles County; E. B. Woolfolk, Judge. 

“Not to be officially published.” 

Action by Charles R. Burton against the Newark Fire Insurance Company. 
Judgment for defendant, and plaintiff appeals. Affirmed. 

Abbott, Fauntleroy, Cullen & Edwards, of St. Louis, for appellant. 

Leahy, Saunders & Walther, of St. Louis, for respondent. 

Nipper, C. This is an action on a fire insurance policy of $1,000. Plaintiff in 
his petition alleges that he was the sole and unconditional owner of a certain lot of 
horses, mules, vehicles, harness, and stable equipment, to wit, 28 head of horses and 
mules, 6 vehicles, 2 sets of single harness, 1 set of double harness, 1 set of racing 
harness, 5 horse blankets, 1 lot of boots, 30 halters, 6 bales of hay, etc. The policy 
was issued by the defendant covering its proportion of an alleged amount of $3,100. 
The property in question was located in a frame stable building at 207 N. Beaumont 
Street, in the city of St. Louis. It is alleged that, while the above-mentioned prop- 
erty was located at the place above described, a fire occurred on the 4th day of June, 
1915, which destroyed the said property to the extent and to the amount of $3,946.35. 

The answer admits the issuance of the policy, and the payment of the premium, 
and admits that the fire occurred at the time and place alleged in the petition, and 
denies all other allegations. Further answering defendant alleges that plaintiff falsely 
and fraudulently represented that he was the owner of the stock, and that he falsely 
and fraudulently represented the value thereof, and that he procured the building 
described in the petition to be burned, and falsely and fraudulently misrepresented 
the value of the property described in his proof of loss: 

Plaintiff's reply admitted that the policy provided that, if the insured concealed 
or misrepresented, in writing or otherwise, any material fact or circumstances con- 
cerning the insurance, or if the interest of the insured in the property be not truly 
stated therein, or in case of any fraud or false swearing by the insured touching any 
matter relating to the insurance or the subject thereof, whether before or after 
loss, the policy should be void; and for a further reply denied defendant’s answer. 

Upon a trial before the court and jury, there was a verdict for defendant, and 
plaintiff appeals. 

Plaintiff was a horse dealer, and also said he was a detective. About the Ist 
of May, 1915, he rented the stable in question, and, after using it for about one 
month, it burned down. The schedule in the proof of loss introduced in evidence 
showed the 28 horses, as well as the other articles, together with their cost and 
stated value. Plaintiff testified that he bought the horses through different persons— 
8 head of horses from one Hoefner, and some from Herbert Meyer, Otto Meyer, 
Joseph Karner, Holland, Nugents & Maxwell, and a Mr. Rice. The total cost of 
the horses, as shown by the schedule in the proof of loss was $2,762.50, the cost of 
the vehicles was placed at $452.50, and the cost of the harness, etc., was placed at 
$143.85. These, it was stated, were in the barn at the time of the fire. He further 
testified that the fire did not originate by any act, design, or procurement on his part; 
that he last saw the horses the evening of the fire, about 8:15 or 8:30. The fire 
occurred about 11 o’clock p. m. He did not know of the fire until the next morning 
about 7:30; that when he took possession of the stable it had been used as a garage 
or paint shop, and that there were a lot of paint cans and an old anvil block in there; 
that the dirt on the floor was greasy. There was a plank platform which had been 
used to tear down machines. These planks were soaked with grease and oil of different 
kinds. Some of the cans had paint in them, some had oil, some had gasoline, and 
some turpentine. He left the barn about 8 o'clock, drove downtown to Seventh or 
Eighth on Pine Street, and met his partner in the detective business, K. E. Mudge; 
drove from there to the St. James Hotel, then to the Wellington Hotel, and from 
there to his home on Russeli Avenue, arriving at home at about 10:20, in company 
with Mudge. He retired about 11:15, and stayed the rest of the night in his home. 

On cross-examination, plaintiff stated that he had sold some horses in St. Louis 
county for a man, and told the man he was robbed of the money, but afterwards paid 
it. He also said that he had run a hotel in Cuba, Mo., for two or three months, but 
got into some trouble down there; that he, Otto Meyer, and Hoefner were interested 
in a carload of horses; that he had rented a small barn in 1912 and 1913, and one in 
1911 or 1912, but had never had another barn in St. Louis. He stated that he 
rented the property about the 19th of April preceding the fire; that he kept an 
account at the American Trust Company, but paid cash for most of these horses; 
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that he did not remember where he got the money to pay Hoefner. The money he 
paid Herbert Meyer he said he probably got in Arkansas; the other moneys he carried 
in his pocket. He stated that his mother-in-law had given him $850, and that some 
months before that she had given him $450; that his mother-in-law lived at Miller’s 
Falls, Mass. Near and adjoining this frame stable there was a brick stable. 
There were none of the vehicles in the brick stable at the time of the fire. Plaintiff 
was preparing to ship the horses the next week. A colored man named Jarrett 
rented the back of the lot from him, and plaintiff employed a man named Beasley 
from time to time. 

From the testimony of other witnesses, it appears that for four or five years 
previous to the date of the fire this place was used as a secondhand vehicle shop, 
where they buy, sell, and paint old rigs. The brick building was used as a garage 
where automobiles were repaired. In tearing up and handling the automobiles, differ- 
ent kinds of oil and gasoline were used. 

One witness, Myron Green, testified that he saw the barn shortly before the fire, 
= — the value of the horses was substantially the value placed upon them by 
plaintiff. 

Paul S. Banta, a motorman for the United Railways Company, stated that he 
knew the plaintiff, and that he saw him on Russell Avenue, going west, about 10:18 
the night of the fire. 

The following witnesses testified on behalf of defendant: 

Charles W. Moore, by a deposition, testified that he was in the real estate and 
insurance business, with offices in the Wainwright building; that he wrote insurance 
to the amount of $3,100 on the Burton property; that at the time Burton told him he 
had about 28 head of horses, and a quantity of feed and some wagons and harness. 
He said that Burton stated the aggregate value of the horses amounted to considerable 
more than the insurance that he wished to obtain. On cross-examination, he stated 
that the policy provided that, in the event of loss, no one animal was to be valued 
at more than $100; that the policy covered a period of one year, and was to cover 
whatever horses he may have had during that time, at a value of $100 a piece; 
that he did not know anything about a clause in the policy limiting the value of 
each horse to $100. 

Antoine J. Werner, a detective sergeant of the St. Louis police department, 
testified that he made an investigation with reference to the origin and cause of the 
fire, and talked with Rice and Hoefner; that he found a rubber-tired runabout three 
or four days after the fire at Mr. Hoefner’s barn; that he examined Mr. Hoefner’s 
book, which showed the entry of $852.60, relating to the horses sold to plaintiff. 
Some entries bore later dates than the entry with reference to the horses, and they 
appeared on the page before the entry in the book relating to these horses; that 
he did not remember what dates appeared in the book prior to the 20th. The run- 
about Hoefner said he had gotten out of the barn and was at Hoefner’s. He stated 
they had ascertained from Holland and Maxwell that they had never sold horses to 
Burton. On the 9th of June, he arrested Burton. 

Henry Beasley, colored, testified that he lived at 2621 Lawton Avenue, St. Louis, 
Mo., and had worked for plaintiff; that he had watered and fed the horses for him 
beginning the latter part of May, but that he did not know how many horses he had; 
he thought between 10 and 12, possibly 15. After the fire he was there and saw 27 
or 28 carcasses. The horses were work horses. He said he saw plaintiff at the 
barn about 8 o’clock that evening with some other gentleman; that Mr. Hoefner 
came down there and took out a rig, after prying the staple off the door of the barn 
to get in. This was a few days before the fire. The day of the fire plaintiff told 
him to take some rigs out of the building and place them in the lot on the south end, 
and he did so. These rigs were all burned up in the fire. He stated he never noticed 
any oil around these buildings. In the brick building there was a double door which 
opened out on the street. The horses had to go through that door in order to get 
into the frame shed, which was nailed up all around. 

Joseph S. Caldwell testified that he had been in the horse and mule business for 
30 years; that he saw plaintiff in May or June, 1915, at which time plaintiff asked 
him if he had any cheap horses for sale. When informed that he had some for $65 
per head, plaintiff replied that he did not want them at that price but wanted “cheap 
stuff.” He bought no horses from this witness. He stated also that Otto Meyer, 
Herbert Meyer, plaintiff, and Rice, were “plug horse” dealers. 
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R.Voelker, who was in the real estate department of the Mississippi Valley Trust 
Company, stated that he rented the stable to plaintiff on the 19th of April, 1915. 
Plaintiff paid $40 a month rent. The rent was dated from May Ist, and plaintiff 
was given a receipt. Plaintiff told witness that he was buying up horses that had 
been used by the city, with the intention of pasturing them a while, and then ship- 
ping them south. No rent was paid for June. 

Thomas J. Hunt, detective sergeant of the St. Louis police force, testified that 
he investigated the fire under an assignment from the chief of police. He first talked 
to plaintiff, who referred him to Otto Meyer. He called on Hoefner, and asked him 
if he saw the man who took the runabout out of the stable, to which Hoefner replied: 
“Yes, it’s back there in the stable. It is mine.” Otto Meyer told him that he had not 
sold any horses to plaintiff, but that his son, Herbert Meyer, had. 

Odessa Dixon, a colored girl, by deposition testified that she lived in Kansas City, 
and was visiting her brother in St. Louis, at 2702 Pine Street at the time of the fire. 
She saw the fire; the stable being directly in front of the place she was visiting. 
She first noticed a small blaze from her bedroom window on the third floor. At 
that time she saw a man. He was coming from one corner of the stable. She 
described him as a tall thin man with a loose-fitting coat, walking stooped over toward 
a gate, with his hands in front of him. He was about 5 feet from the gate the last 
time she saw him. She said the fire suddenly “burst up” and spread over the whole 
stable, and there was a sound like an explosion. She noticed a very pronounced 
odor from the fire which smelled like kerosene or gasoline. 

Huston Dukes, who lived near the place where the fire occurred, and who was 
engaged in handling horses and general moving work, testified that he knew plaintiff, 
who was at his place of business in 1915; that he priced some horses to plaintiff at 
$25 apiece, and plaintiff only offered him $12.50 for them. This occurred the day 
of the fire. Plaintiff informed him that he was going to ship his horses that night. 

W. A. Harrison, formerly a member of the police force, testified that he walked 
the beat which included the place where this stable was located. He was there after 
the fire, and went inside the building. He noticed the smell of coal oil, and broke 
open a bale of hay, which smelled ot coal oil or gasoline. These bales of hay were 
in the frame building. On cross-examination, he testified that he had seen automo- 
biles driven in there to be repaired, and had seen the oil dripping from them. 

John F. Barry, assistant chief of the fire department, arrived at the scene of the 
fire about 11 o’clock. There was some baled hay south of the partition. He 
examined a handful of straw or hay and noticed that it was covered with coal oil. 
Some loose hay was picked up from the floor which smelled of oil. 

Frank E. Henderson, chief of the fire department, corroborated Barry’s testi- 
mony, and stated that they found a great number of bales’of hay and some straw 
saturated with what they thought was gasoline or coal oil. Some of the oil was 
dipped off and put into a can. 

Edward Dundon, Joseph E. Boland, and Frank P. O’Connor testified to sub- 
stantially the same state of facts as Barry and Harrison. 

Charles Jarrett, a colored man, testified that plaintiff moved into the stable 
about the lst of May. Plaintiff brought water for his horses from across the street. 
The last time he noticed, plaintiff had 5 or 6 horses in there. This was about 
a week befage the fire. 

William C. Unger, chief clerk of the American Trust Company, testified as to 
Burton’s balances at the trust company on January 2, February 1, March 15, April 1, 
May 1, May 15, May 11 and May 29, 1915. The amount of his balance on dates 
mentioned ranged from $23.94, the highest, to 10 cents, the lowest. 

In rebuttal, Hubert Hoefner testified that he had been in business in the city 
of St. Louis for 25 years, and in the street-sprinkling business. He denied telling 
police officers that the buggy which he showed them was the one he got out of 
Burton’s place, and stated that the buggy he took out of plaintiff's barn was 
returned the same day. 

Other evidence necessary to a proper determination of the questions presented on 
this appeal, if such evidence be deemed necessary, will be noted in the course of 
the opinion. 

The alleged error urged by plaintiff in this court, as grounds for reversal, are 
directed at instruction No. 4 given for the defendant, which instruction is as follows: 

“If you find and believe from the evidence that the plaintiff, with intent to defraud 
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defendant, falsely and fraudulently represented that he was the owner of the stock 
described, situate at the place described in the petition; or if you believe from the 
evidence that the plaintiff, with intent to defraud defendant, falsely and fraudulently 
misrepresented the value of such stock, and by either of such representations pro- 
cured the policy of insurance to be issued; or if you believe from the evidence 
that the plaintiff, with intent to defraud the defendant, caused or procured the 
building in the petition described to be burned; or if you believe from the evidence 
that after such fire the plaintiff, with intent to defraud defendant, falsely and 
fraudulently, in his proofs of loss, misrepresented the value of the property destroyed, 
then, and in either of such events, you will find the issues for the defendant. It 
is not necessary to a recovery by defendant that you find and believe all such facts to 
be true; but your verdict must be for the defendant, if from all the evidence in the 
case you believe either of such facts to be true. Nor is it necessary that such facts, 
or either of them, be proven by direct and positive testimony. It is sufficient if 
you can reasonably infer the existence of either of such facts from all the facts 
and circumstances in evidence in the case.” 

[1] It is first argued that the fourth paragraph of instruction No. 4 does not 
tequire that the representations should be knowingly false, and, second, it does not 
require that they should relate to a material matter. Other objections are also 
made to this and other paragraphs of this instruction. In support of this contention 
of plaintiff, we are cited to Marion v. Great Republic Insurance Company, 35 Mo. 
148, where the Supreme Court approved the action of the trial court in refusing 
to give the following instruction: 

“Tf the jury believe from the evidence, that the plaintiff made the affidavit of 
April 19, 1860, and that at the time he made it he did not know the amount of 
stock on the first floor and cellar of the store therein mentioned; if at said time plain- 
tiff knew that he did not know such amount, then he has been guilty of false swear- 
ing, within the intent and meaning of the policy, and in that case plaintiff cannot 
recover.” 

The Supreme Court, criticizing this instruction, said that it did not require 
that the false swearing should have been done with an intention to deceive the 
defendant or get an advantage of it, and that a mistake or unintentional error, or 
misstatement of an immaterial matter in the sworn statement, would not avoid 
the policy. We do not think this objection of plaintiff is well founded, because, by 
reference to each of the paragraphs in instruction No. 4, the jury were required to 
find that the plaintiff falsely and fraudulently made misrepresentations as to owner- 
ship and value “with intent to defraud defendant.” It cannot be successfully argued 
that, if plaintiff did these things with the avowed “intent to defraud defendant,” he 
did not intend to deceive. The instruction in the Marion Case, supra, did not con- 
tain this requirement, and is therefore materially different from the instruction which 
is here criticized. 

[2] Plaintiff further contends that misrepresentations as to value at the time 
the policy was taken out would constitute no defense to an action on the policy, 
because our valued policy statute fixes the value of the property at the time the 
policy is written; and therefore there was error in giving instruction No. 4 above 
set out. 

Defendant’s answer set up fraud in the procurement of the policy, and its evi- 
dence tended strongly to support that plea. The clause of the instruction objected 
to reads as follows: 

“Or if you believe from the evidence that the plaintiff, with intent to defraud 
defendant, falsely and fraudulently misrepresented the value of such stock, and by 
either of such representations procured the policy of insurance to be issued.” 

In Farber v. American Automobile Insurance Co., 191 Mo. App. 307, 177 S. W. 
675, this court held that, under our valued policy statute, which was in force at the 
time this policy was issued and the loss occurred, fraudulent representations of fact 
designedly made by insured relative to the value of property as an inducement to 
the contract of insurance fixing the valuation, if believed and acted upon by insurer 
so as to cause it to issue a policy in excess of the true value of the property at 
the time, will render the policy void from its inception. Reynolds, P. J., in a separate 
opinion, held that the question of the value of the property in that case was not 
open to inquiry, because a representation as to cost was not such a fraud as would 
affect the amount insured. 








756 Insurance Law Journal, Vol. 63. [Nov., 1924 


It is alleged in defendant’s answer here, and there is ample proof to submit 
that issue to the jury, that these representations were fraudulently made for the 
purpose of procuring this policy of insurance on property which plaintiff did not 
own and greatly in excess of its value. The purpose of our valued policy statute was 
based upon honest dealing. The presumptions of this statute cannot be urged against 
fraud. Orient Insurance Co. v. Daggs, 172 U. S. 557, 19 Sup. Ct. 281, 43 L. Ed. 552. 
_In _ v. Insurance Co., 191 Mo. App. loc. cit. 315 and 316, 177 S. W. 675, 677, 
it 18 said: 

“It seems to be entirely clear that the statute is designed only to conclude the 
matter of the value of the subject of insurance stipulated in a policy contract fairly 
entered into with respect to such valuation. In other words, false and fraudulent 
representations of fact, not mere expressions of opinion, designedly made with 
sinister motive relative to the value of the property as an inducement to the contract 
of insurance fixing the valuation, if believed and acted upon by the insurer so as 
to cause the company to issue a policy considerably in excess of the true value of 
the property at the time, should be regarded, not only as material to the risk, but 
sufficient to render the contract void from its inception.” 

This instruction required the jury to find that these representations were falsely 
and fraudulently made by the plaintiff with intent to defraud, and that by such 
representations plaintiff procured the policy of insurance to be issued. If, under 
such circumstances, plaintiff procured this policy, and defendant did not know or 
have an opportunity to know of the truth or falsity thereof then plaintiff should not 
be permitted to recover. To do so would be placing the stamp of approval upon 
_ — grossest kind. See Johnson v. Insurance Co., 181 Mo. App. 443, 168 

{[3] At the request of plaintiff, the court gave an instruction submitting the 
question of plaintiff’s willfully and intentionally destroying the property for the 
purpose of defrauding the defendant, also an instruction submitting the issue of 
false statements made in the proof of loss, and further, the question of sole owner- 
ship of the property at the time of the loss. Plaintiff is in no position now to 
complain that there was no substantial evidence to submit these issues to the jury, 
when he requested and the court gave instructions submitting such. 

[4] Instruction No. 2 for defendant required the jury to find that the actual 
loss and damage occasioned by plaintiff was materially less than would appear by 
said statement, before they were authorized to find for defendant, and instruction 
No. 3 for defendant required the jury to find that the misrepresentations of plaintiff, 
if such were made, with respect to the number of horses and their value, must have 
been knowingly and willfully made, and with a fraudulent design, and that defend- 
ant would not have issued the policy if it had known the actual facts. 

We think these instructions, taken and considered together, farily presented the 
issues, and that there is no error in this case of which plaintiff can rightly complain, 
Arel v. Fire Insurance Co., 195 Mo. App., 165, 190 S. W. 78. 

The Commissioner recommends that the judgment be affirmed. 

Per Curiam. The foregoing opinion of Nipper, C., is adopted as the opinion of 
the court. 

The judgment of the circuit court is accordingly affirmed. 

Becker and Daues, JJ., concur. 

Allen, P. J., dissents. 


HASELTINE v. FARMERS’ MUT. FIRE INS. CO. OF BILLINGS, 
CHRISTIAN COUNTY. (No. 24047.) 
(Supreme Court of Missouri, Division No. 1. June 10, 1924.) 
263 Southwestern Reporter, 810. 
1. INSURANCE—INSTRUMENTS TO BE CONSIDERED IN DETERMIN- 

ING CONTRACT STATED. ; 

In determining and construing a mutual company’s contract of insurance, the 
application, policy, and the company’s constitution and by-laws are to be considered 
together. 

For other cases, see Insurance, Dec. Dig. § 151[1].) 
3 INSURANCE RULE OF CONSTRUCTION OF POLICY AGAINST IN- 

SURER HELD INAPPLICABLE. ; ; 

Rule that an insurance policy will be strictly construed against insurer has no 
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application where, the rule against parol evidence being removed by ambiguity of the 
contract, the parties agree as to what was in fact intended. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

James T. Blair, P. J., dissenting. 

Appeal from Circuit Court, Greene County; Guy D. Kirby, Judge. 

Suit by Lincoln Haseltine against the Farmers’ Mutual Fire Insurance Company 
of Billings, Christian County, Missouri. Judgment for defendant, and plaintiff ap- 
pealed to the Court of Appeals (240 S. W. 815), which certifies case for final dis- 
position. Affirmed. 

Wright & Ruffin, of Springfield, for appellant. 

W. P. Sullivan, of Billings, and O. E. Gorman, of Springfield, for respondent. 

Woopson, J. The plaintiff brought this suit in the circuit court of Greene 
County against the defendant on an insurance policy covering certain farm property. 
The company is one of what is known and called a farmers’ mutual fire insurance 
company, and the only question in the case is: Was the company liable for the full 
amount of the insurance stated in the policy, or only three-fourths of the amount? 

The case was tried upon an agreed statement of facts, which are fully set out 
in the abstract of the record. The circuit court tried the cause and held that the 
defendant was liable for only three-fourths of the amount insured. 

After moving unsuccessfully for a new trial, the plaintiff appealed the cause 
to the Springfield Court of Appeals. 

The case was argued and submitted to that court, and thereafter two well- 
considered and able opinions were written and filed, one by Bradley, J., in which 
Farrington, J., concurred, and the other, a dissent by Cox, P. J.; and under the 
mandate of the Constitution the case was by that court duly certified to this for 
final disposition. 

After having carefully considered both the opinion and the dissent, I adopt the 
opinion as that of my own and recommend it to this court with the suggestion that 
it be adopted as the opinion of this court. It is as follows: 

Brapiey, J. Plaintiff sued to recover on a policy issued by defendant. The 
cause was submitted to the court on an agreed statement of facts, and the finding 
and judgment went for defendant, and plaintiff appealed. 

Defendant is a farmers’ mutual fire insurance company organized and incor- 
porated under what is now section 6464 et seq., R. S. 1919, with its principal office 
at Billings, Mo. Defendant had authority to do business in Christian, Greene, 
Lawrence, and Stone counties. Plaintiff made application to defendant for insurance 
against loss or damage by fire or lightning. This application appears in form as 
follows: 

“T, the undersigned, hereby apply for insurance against loss or damage by fire 
or lightning to the amount of twenty-nine hundred dollars in the Farmers’ Mutual 
Fire Insurance Company of Billings, Christian County, Mo., on the following property 
owned by the undersigned while located on ........ of section 25, township 29, 
range 23, Greene County, Mo., and not elsewhere, for a period of five years from 
date. The insurance then to be renewed at the expense of the company, and I hereby 
accede to the constitution and by-laws of the above named company, and promise to 
faithfully adhere to and carry them out. 

“DESCRIPTION OF PROPERTY 


Chis SERRE OID kc cn ccccdcencccesccncssoareces $1,500 
On house property and one piano................. 525 
Implement: SEG. «2... 6.cscccesccnsasesecccasccetees 50 
Oe stim BERR. esac cascce vanes eee eecceescecces 625 
On implements and machinery, vehicles and harness 200 

Total amount of insurance...... tees eceseceees $2,900” 

On this application defendant issued its policy as follows: 
“$2,900.00 Renewal No. 415 


“Farmers’ Mutual Fire Insurance Company of Billings, Christian County, Missouri. 

“Lincoln Haseltine, R. 7, Springfield, Mo.: According to application, you are a 
member of the above company, and insured since October 7, 1914, against loss by 
fire and lightning, for the sum of twenty-nine hundred dollars, on_the following 
property, located on ...... .. of section 25, township 29, range 23, Greene County, 
Missouri, 
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“DESCRIPTION OF PROPERTY 


a I CME 556 in nn 6 sees chip asneacaeatns $1,500 
On house property and one piano................. 525 
SON SUE OIE. 5.2 soa scaa oe aucdn > aceaeceeees 50 
RON NNR BIEN i556 Ose sha Seas hat entes Kaiet 625 
On farm implements and machinery, vehicles and 
PROONNE ia a sin wnat coir deem ack eee sae 200 
Total amount of insurance.................... $2,900” 


Attached to the policy is a permit, as follows: 

“Permission is hereby granted holder of policy 415 to place additional insurance 
to the amount of $1,500 on dwelling and $500 on household goods.” 

On November 30, 1915, while plaintiff's policy was in full force and effect, a 
fire occurred which destroyed the house, household goods, piano, and farm implements. 
The total loss as listed in the policy and application amounted to $2,225. Defendant 
paid $1,668.75, three-fourths of the loss, under an agreement that such payment 
would not prejudice its right to contest the payment of the remaining one-fourth. 
Plaintiff contends that defendant is liable for the full $2,225, while defendant con- 
tends that it is only liable for three-fourths of. that amount, and that, having paid 
three-fourths, it has fully discharged its obligation. 

[1] The application, the policy, and defendant’s constitution and by-laws, all a 
part of the contract, must be considered together in determining and construing the 
contract of insurance. The provisions of the constitution and by-laws material 
here are as follows: 

Article 3: “The business of the company shall be conducted upon the Mutual 
Assessment Plan, and no premium shall be paid. An assessment is to be levied in 
case of actual loss by fire or lightning.” 

Section 3 of article 4: “Duties of the Secretary—It shall be the duty of the 
secretary to keep a full and correct record of all business transacted by the com- 
pany. He shall keep a list of all property insured in the company, which shall con- 
tain a full description of the same. If building, of what material, size and value, 
where situated, giving county, township, range and section; if dwelling, by whom 
occupied, also what house property and of what value. * * *” 

Article 6: “All property insured in this company shall be listed at its true value 
and in case of loss by fire or lightning this company agrees to make good three- 
fourths of the amount damaged or destroyed thereby.” 

Article 11: “This company shall not be liable beyond three-fourths of the actual 
cash value of any building, or any live stock, at the time of any loss, or damage 
thereto occurs, or three-fourths of the interest of the insured therein, and the loss 
or damage shall be ascertained or estimated according to the actual cash value and 
shall in no event exceed three-fourths of the amount it would then cost to rebuild or 
replace the same. * * *” 

Under the constitution defendant could in case of loss repair or rebuild, but was 
liable for only three-fourths of the costs of repairing or rebuilding. Prior to the 
loss which gave rise to this cause plaintiff had sustained a loss under his policy, and 
in that case defendant repaired and plaintiff bore one-fourth of the cost. 

[2] Plaintiff, as we gather from the record, seeks to recover on two theories: 
First, that what is now section 6229, R. S. 1919, is applicable to defendant; and, 
second, if said section is not applicable, he can still recover, because the amount he 
claims under his policy is much less than three-fourths of the true value of the 
property destroyed. Defendant’s contention is that plaintiff's property insured by 
it was listed for the purposes of the policy at its true value, and that by the terms 
of the contract it is liable only for three-fourths of this value as listed. It is 
stipulated that the dwelling destroyed was worth $5,000; that the household goods 
and piano were worth $3,514.95; and that the farm implements were worth $936. 
Section 6229, to which reference is made supra, provides that, in all suits brought 
upon policies of insurance against loss or damage by fire, the defendant shall not 
be permitted to deny that the property insured was worth at the time the full 
amount for which it was insured, and in case of total loss the measure of damages 
shall be the amount for which the property was insured less depreciation. 

It is not necessary to determine whether section 6229 is applicable to defendant, 
because defendant is not seeking to avoid liability for less than it insured plaintiff's 
property, but says that $1,668.75 was the amount for which it insured the property 
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which was destroyed. This construction of the policy is based upon the contract, 
all parts considered together. Article 6 of defendant’s constitution provides that 
all property shall be listed at its true value. Where listed? Everywhere that a 
list was required would be the only reasonable answer. A list appears in plaintiff’s 
application and in his policy. By section 3 of article 4 the secretary was required 
to keep a list of all property insured in the company, which shall contain a full 
description of the same; if a building, of what material, size, value, etc. It stands 
admitted in the stipulation that the property destroyed was listed in the application 
and policy at much less than its actual value. Plaintiff in effect contends, however, 
that there is no list in the sense in which that term is used in the constitution. He 
argues that, since his application was “for insurance against loss or damage by fire 
to the amount of $2,900, and that, since the policy provides that he “was insured 
against loss by fire for the sum of $2,900,” that $2,900 should be construed to 
mean the amount of his insurance, and not the value of his property. He props this 
construction with the conclusion of the policy, to wit: “Total amount of insurance, 
$2,900.” In view of the constitution requiring insured property to be listed at its 
true value, the lists appearing, and the expressions in the application and policy 
indicating that the amount of the insurance is $2,900, we hold that the contract of 
insurance is ambiguous. This gets us to the real merits. It was stipulated subject 
to its competency as follows: 

“That at the time of filing application with defendant, and at the time of the 
issuance of the policy by the company and its acceptance by plaintiff, plaintiff was 
aware that, in event of a total loss of any item covered by said policy, the com- 
pany proposed and intended to pay three-fourths of the value thereof only, as shown 
by the value placed thereon in the application.” 

[3] Parol evidence is not admissible to construe a written contract that is unam- 
biguous and plain on its face, but, if the language is ambiguous or doubtful, extrinsic 
evidence may be considered to determine its meaning. National Bank of Commerce 
v. Elevator Co., 268 Mo. 547, 188 S. W. 117. If the terms of a contract are sus- 
ceptible of more than one meaning, so that reasonable men may fairly and hon- 
estly differ in the construction thereof, extrinsic evidence is admissible to arrive 
at the true intention. Interior Linseed Co. v. Paint Co., 273 Mo. 433, 202 S. W. 566. 
The general rule, of course, is that parol evidence is not admissible to aid in the 
construction of a written contract, but, where such ambiguity exists as in the 
contract of insurance in the instant case, the rule is otherwise. This general rule 
respecting ambiguous written contracts is not questioned, and we know of no reason 
or rule why such principle should not be applicable in insurance contracts as in 
others. Plaintiff does not contend that parol evidence may not be resorted to in the 
construction of an ambiguous contract; he merely contends that his contract is not 
ambiguous, that it is plain on its face, and that the parol evidence, which he admits 
is true, is incompetent. 

[4,5] There is another rule of construction which is also applicable here, and 
that is that the construction put upon a contract by the parties will ordinarily be 
accepted by the courts. Coleman v. Ford Motor Co., 195 Mo. App. loc. cit. 562, 
193 S. W. 866. When a previous loss occurred under this policy defendant repaired 
the damaged property, and plaintiff bore one-fourth of the costs of repair, thus rec- 
ognizing, or rather construing, his contract to mean that he had insurance on each 
item for only three-fourths of the amount as listed and valued in the application and 
policy. It does not appear what property was damaged in the previous fire, but 
suppose it was the implement shed, which, according to plaintiff, is insured for $50, 
as that is the value put upon the shed in the application and in the policy. The 
constitution (article 11, supra) provides that the company may repair or rebuild 
and shal! be liable for only three-fourths of the costs thereof. The actual damage 
to the shed may have been $50; if so, plaintiff, according to his construction, should 
not have paid anything on repairs, because his shed was insured for $50. But, 
construing the contract in harmony with the constitution, he paid one-fourth of the 
cost of the repairs. There is no room here for the application of the rule that 
an insurance policy will be strictly construed against the insurer, because, when the 
barrier against parol evidence is removed by the ambiguity in the contract, both 
parties agree upon what was in fact intended. 

The judgment below should be affirmed; and it is so ordered. 

Farrington, J., concurs. 
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Cox, P. J., dissents in a separate opinion. 
Finding no error in the record, I think the judgment should be affirmed. 
All concur, except James T. Blair, P. J., who dissents. 


SECURITY PRINTING CO. v. LIVERPOOL & LONDON & GLOBE 
INS. CO., Limitep. (No. 18550.) 
(St. Louis Court of Appeals. Missouri. June 27, 1924. 
Rehearing Denied July 8, 1924.) 
263 Southwestern Reporter, 454. 
5. INSURANCE—EVIDENCE HELD TO SUSTAIN JUDGMENT IN AC- 

TION ON FIRE POLICY. 

In printing company’s action on fire policy, evidence as to extent of loss held 
to sustain judgment. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from St. Louis Circuit Court; Franklin Miller, Judge. 

“Not to be officially published.” 

Action by the Security Printing Company against the Liverpool & London & 
— a Company, Limited. Judgment for plaintiff, and defendant appeals. 

rmed. 

Leahy, Saunders & Walther, of St. Louis, for appellant. 

Cobbs, Logan & Alexander, of St. Louis, for respondent. 

Auten, P. J. This is an action on a policy of fire insurance, issued by the 
defendant insurance company to plaintiff on October 1, 1913, covering the contents 
of a building used by plaintiff in the conduct of its printing business in the City 
of St. Louis, and whereby defendant insured plaintiff against loss to said property 
by fire to the amount of $3,500. The policy is one of thirty-nine fire policies 
issued to plaintiff by various insurance companies covering said property, the total 
insurance thereon aggregating the maximum sum of $100,000; and defendant is 
liable only for its pro rata share, to wit, 314 per cent. of any loss against which 
plaintiff was thus insured by these thirty-nine policies. The property insured is 
described in the policy, as follows. 

“Equipment and apparatus and improvements, including motors, presses, machines. 
* * * Furniture, fixtures, tools, implements, office outfit. * * * Monotype machines 
and matrices. * * * Stock in trade and other merchandise, materials and supplies. 
* * * Type foundry furnishings, composition, electrotypes, stereotypes, wood cuts 
and standing forms, including composition on electrotypes, sterotypes and standing 
forms,” etc. 

While the policies were in force, to wit, on March 18, 1914, a fire occurred in 
the basement of the building containing the insured property, destroying a part of 
such property, and damaging other portions thereof. Thereafter plaintiff duly 
made proof of loss, and caused to be prepared certain detailed, itemized inventories 
or statements of the loss and damage claimed to have been sustained by it by reason of 
the fire, which inventories were furnished to adjusters representing defendant and 
the other insurance companies interested. The only items of loss in dispute are 
those claimed by plaintiff to have been sustained to the property listed in the inven- 
tories referred to as plaintiff’s Exhibits B, C, and D. Exhibit B purports to 
contain a list of property totally destroyed, consisting of standing forms, i.e. forms 
set from type, which had been used by plaintiff for printing matter ordered by 
its customers, and which were kept for future use. Exhibit C contains a list of 
like standing forms which were a partial loss, while Exhibit D contained a list of 
certain cuts and electrotypes which were damaged. By stipulation of counsel, it 
was agreed that there was no dispute as to the following items of loss, viz.: 


Loss on cuts destroyed ‘by fire CExhiDit: B)is.06.660 cccccctcesdecdseissce $ 346.65 
Loss on blank stock destroyed by fire (Exhibit F) .............c. cee eees 461.49 
Loss on printed stock destroyed by fire (Exhibit G) .............. ee eeee 2,491.78 
Tose Oi quatre Wite Gamwased- BY FE: 66k. sce ccn secs sussecess vcveceetes 100.00 
Lose On Shelves Gamamed ty Gre i. os.o.iis 60. 6s 60 coco cs edsdbes ccretwe 508 50.00 
Loss on expenses of protecting property .........ceceeeeeeeeeeseeeeeees 855.06 

Total of admitted items Of 1665: . .4.60i cis chs sc ccsscowcacscsceceeseds $4,304.98 


It is unnecessary to notice the pleadings further than to say that the petition 
places the total loss and damage at $25,173.92, and seeks a recovery herein for 3% 
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per cent. thereof, viz. $881.09, together with damages and attorney’s fees as for 
vexatious refusal on the part of defendant to pay the loss, and that the answer sets 
up an appraisal of the loss and damage, alleged to have been had in accordance 
with the terms of the policy, whereby the loss and damage sustained by plaintiff 
by reason of the fire was fixed at $13,434.98, and tender is made to plaintiff of 
3% per cent. thereof, viz. $470.22. 

Plaintiff adduced evidence tending to show that the loss and damage to the 
items listed in Exhibits B, C, and D, supra, was $21,280, which, with the amount 
of admitted items of loss, above mentioned, viz. $4,304.98, would bring the total loss 
and damage to $25,584.98. The jury returned a verdict in plaintiff’s favor for the 
sum of $881.06, and found for defendant on the issue of vexatious refusal to pay. 
From a judgment entered on this verdict, defendant prosecutes the appeal before us. 

Further reference will be made to the evidence in the course of the opinion 
in connection with the respective questions raised. 

I. Preliminary to a consideration of the questions raised on this appeal, it may 
be well to say that we have heretofore had before us five cases growing out of 
this same loss, each upon one of the thirty-nine policies mentioned above. And 
we have held that there was no valid appraisal, and that, since the attempt to 
appraise the loss and damage failed through no fault on plaintiff’s part, plaintiff 
could disregard the so-called award, set up in defendant’s answer, and bring suit 
on the policies in question. See Security Printing Co. v. Westchester Fire Ins. 
Co., 204 Mo. App. 390, 221 S. W. 430; Security Printing Co. v. Connecticut Fire 
Ins. Co., 209 Mo. App. 422, 240 S. W. 263. And in the last-mentioned case the 
judgment was reversed and the cause remanded, for the reason that the evidence 
as to the extent of the loss and damage tended to show the cost, in lebor and 
material, to replace the forms scheduled in Exhibits B and C, supra, us indicated by 
figures on such exhibits, whereas evidence should have been adduced tending to 
show the damage done to the property, to be ascertained by proof of the reasonable 
value thereof immediately prior to the fire, and the reasonable value thereof im- 
mediately after the fire. And this ruling we followed in Security Printing Co. v. 
Hartford Fire Ins. Co. (Mo. App.) 245 S. W. 1089, Security Printing Co. v. 
American-Central Ins. Co. (Mo. App.) 245 S. W. 1090, and Security Printing Co. v. 
British-American Fire Ins. Co. (Mo. App.) 245 S. W. 1092. The instant case was 
tried subsequent to the rendition of the decisions in the above-mentioned cases and 
in the light of the rulings therein. 

The assignments of error, with the subdivisions thereof, are quite numerous. 
We shall consider those discussed in appellant’s brief, in the order in which the 
points are made. 

Il. It is contended that the trial court erred in excluding certain “records” of 
the Missouri Pacific Railroad Company, offered in connection with the testimony of 
defendant’s witness Edling, who had previously been in the stationery department 
of said railroad. In the instant case, as well as in the cases mentioned above, 
there was much controversy as to the value, prior to the fire, of the standing 
forms mentioned above. Some of these were forms which had been used for 
printing certain matter for the Missouri Pacific Railroad Company; and defendant 
sought to show that certain forms were not “live” forms and were consequently 
worth only the value of the metal contained therein. Edling was examined by 
defendant’s counsel as to certain cards or sheets produced from the files of the 
stationery department of the railroad company. He testified that these records were 
kept in the company’s office in the regular course of business, while he was in that 
department, but that the ordering of printing matter from plaintiff was not under 
his supervision; that he did not make the entries on the cards, nor furnish the 
information contained in such records, but that such information “was drawn from 
copies of orders.” He said that the cards were kept under the supervision of one 
Burgess, whose bookkeeper made the entries. He was asked if he recognized the 
handwriting on the cards, and he said: “Some of them I do.” And he said: “I 
only know what the cards show.” Thereupon the following occurred: 

“Mr. London (defendant’s counsel): I will refer to certain forms. Do you 
know whether these records refer to form No. 1483? 

“Mr. Cobbs (plaintiff's counsel): Now I object to that, as being wholly im- 
material as to what they refer to. This witness has testified that all he knows is 
what he gets from the records which were kept by some one other than himself. 
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He does n>t know who made them even. They were made from copies of orders. 

“The Court: The matter will be disposed of in this way. Under the rules of 
the use of memorandum to refresh the recollection, although these are not made 
in the handwriting of the witness, they appear to have been made contemporaneously 
with the transaction in controversy in the inquiry. If you can select any particular 
torm of the plaintiff, and show it to the witness, and then if he can find in those 
records any part in there that refers to that particular form, doing this silently 
to himself, and if the use of that form in his hand and the use of that record so- 
called, with respect to the form refreshes his recollection of anything that he him- 
self did with reference to the order, then he may testify, but if he cannot he is 
no better “off than he was before, that is the utmost that the rule can be stretched 
in that behalf. (Defendant excepting.) 

“Mr. London: Defendant offers to prove by this witness that the records in 
the form of cards, which were produced and stated to be the records, by the witness, 
was the regular system invoked at the stationery department of the Missouri Pacific 
between 1906 and 1914, that the witness recognizes the handwriting of some of 
the entries, and the persons who made the entries on the cards. 

“The Court: Up to that I permit you to prove all of those things. 

“M. London: Defendant offers to prove that he was the chief clerk under 
Mr. Burgess, now dead, during said years, that he has personal knowledge of the 
transactions between the Missouri Pacific and the Security Printing Company with 
reference to the forms here in dispute, which can be shown by individual items of 
the forms shown in plaintiff’s Exhibits B and C. Defendant offers to show by this 
witness that these were the records to which they referred with their transactions 
with the Security Printing Company, and defendant offers to show that many of 
the forms in plaintiff's Exhibits B and C were obsolete, and not used by the 
Missouri Pacific any longer, that they had notified in some cases the Security Print- 
ing Company of that fact, that they were no longer using those forms. 

“The Court: I permit you to show that. 

“Mr. London: By the records? 

The Court: No. 

“Mr. London: Let the record show I am offering to prove all these.things by 
these particular cards which the court has excluded, many of the forms were avoided 
in 1906, 1907, 1908, 1910, and 1911 by the Missouri Pacific. Now I want to ask 
him if those employees are any longer there? A. They are not there any more. 

“Mr. Cobbs: He offers to prove all of that by these cards, after the witness 
has already testified that all he knows regarding those things he derived from the 
cards themselves. The cards do not refresh his recollection as to the facts, and 
his testimony would have to be entirely from the cards which were made by some one 
else than himself, and from copies of orders. 

“Mr. London: But while he was in the department, and had knowledge of the 
fact that they were made. 

“Mr. Cobbs: Yes. 

“The Court: I understand your offer, and also the objection. I will sustain 
the objection.” 

To this ruling defendant excepted. 

[1] We think that the court committed no error in its rulings, as shown above. 
These records were merely private writings, not made by the witness, and he was 
unable to testify that they were correctly kept or as to the authenticity of the 
information upon which they were based. Nor did it appear that the clerks who 
made the entries were dead or could not be produced. See Ridenour v. Wilcox 
Mines Co., 164 Mo. App. 576, loc. cit. 597, 598, 147 S. W. 852; Einstein v. Holliday- 
Klotz L. & L. Co., 118 Mo. App. 184, loc. cit. 186, 94 S. W. 296; Smith v. Rail- 
road, 183 Mo. App. 180, 170 S. W. 324; 17 Cyc. p. 387 et seq. 

In Lyons v. Corder, 253 Mo. 539, 162 S. W. 606, relied on by appellant, the 
books in question were made by the two witnesses who produced them and testified 
as to their contents. And in Howard v. Strode, 242 Mo. 210, 146 S. W. 792, entries 
made by a person who was dead at the time of the trial were admitted, upon 
proof that the entries were in his handwriting, for the purpose of showing where 
such person was at the time such entries purported to have been made. ; 

[2] III. It is contended that error was committed by the court in refusing to 
permit the witness Wyers to testify as to the contents of a certain writing. Wyers 
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and Dawson were the two appraisers appointed to appraise the property, and one 
Court was the umpire. The appraisal, which we have held void, was signed by 
Dawson and the umpire, but not by Wyers. In the trial of the instant case, the 
testimony of Wyers given in another case was read in evidence by plaintiff. In 
his direct examination Wyers stated that, “after going over these lists and viewing 
the property along with Mr. Dawson,” it was his opinion that the extent of the 
damage done to the property by the fire was $25,000. On cross-examination he was 
shown Defendant’s Exhibit 5, consisting of a column of figures containing nine items, 
totaling $19,848.45, and which was signed by him. He admitted that the exhibit 
bore his signature, but said that those were not his figures. Referring to the 
exhibit, he said: “This was after we had argued the matter, why I gave this as 
a possible compromise.” It appears that this paper had been previously excluded, 
but at this point the defendant reoffered it, and the court excluded it, placing his 
ruling on the ground that thus far the testimony of Wyers. thus read into the 
record herein, showed that these figures were given by him in the course of 
negotiations among the appraisers and the umpire, in an effort to effect a compromise 
oo question of the amount of the loss. It is clear there was no error in this 
ruling. 

[3] IV. Certain rulings in the course of the testimony of defendant’s witness 
Dawson are complained of. Dawson, testifying in regard to the memorandum made 
by Wyers (Defendant’s Exhibit 5), said that the latter handed the paper to court 
in his presence and made no statement as to the figures therein being a possible 
basis for a compromise. When asked by the court what Wyers said on that 
subject, the witness said: “Mr. Court—when we came together Mr. Court asked me 
and asked Mr. Wyers, in my presence—” This was objected to by plaintiff’s counsel, 
on the ground that conversations between the appraisers, or an appraiser and the 
umpire, in an attempt to arrive at an appraisal, were privileged. Defendant’s counsel 
stated that the purpose of the question was to disprove the statement of Wyers 
that, in his opinion, the property was damaged to the extent of $25,000. The court 
sustained the objection and sustained a like objection to the following question, viz.: 
“Now, I will ask you to state what was said by Mr. Court and both of you when 
you found you could not agree and you went to Mr. Court and told him about this 
disagreement.” 

We do not think that any prejudicial errer was committed Sy these rulings, 
regardless of whether there was any privilege. Nothing appears to warrant the 
admission of testimony as to what the umpire said—called for by both questions. 
The witness had stated that Wyers made no statement to the effect that the figures 
were given by him as a basis for a compromise. And while it was competent to 
show that Wyers had made statements out of court contrary to his testimony, there 
was no offer of proof to the effect that the witness, if permitted, would testify 
that Wyers made any such statement. 

{41 The assignment of error as to a further ruling of the court in connection 
with this matter, during the testimony in chief of defendant’s witness Court, must 
be likewise disallowed, for the reason, if none other, that no exception was pre- 
served to such ruling. 

[5] V. It is contended that the court erred in refusing to direct a verdict for 
the plaintiff for $470.22, the amount tendered by defendant, upon the theory that 
its liability was 314 per cent. of the amount of the alleged appraisal, to wit, 
$13,434.98. There is no merit in this contention. As said above, the appraisal, has 
been held invalid; and there is sufficient testimony in the record to sustain this 
judgment. Plaintiff’s witness Hamig, who was plaintiff’s superintendent at the 
time of the fire, testified that the forms listed in Exhibit B were worth approxi- 
mately $10,000 before the fire; that they were totally destroyed as standing forms, 
and had no value after the fire except as metal; that they contained about 12,000 
pounds of metal mixed with lime and sand and other materials, which could have 
been refined at a cost of 2 or 3 cents per pound; and that after refinement this 
metal would have been worth 8 cents per pound. Under this evidence the loss of these 
items may be placed at $9,280. Hamig’s testimony further tends to show that 
items listed in Exhibit C were worth $20,000 before the fire, and $10,000 there- 
after, showing a loss of $10,000 on these items, and that the items listed in 
Exhibit D were worth $6,000 before the fire and $4,000 after the fire, showing a 
loss of $2,000 on these items. This testimony, when taken with the stipulation 
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whereby defendant admitted a loss of $4,304.98 on items other than those listed in 
Exhibits B, C, and D, tends to show that the total loss exceeded that alleged 
in the petition, viz. $25,173.92, and suffices to sustain the verdict. 

In this connection defendant makes the contention that Hamig’s testimony in 
chief was destroyed by his testimony on cross-examination. But a careful review 
of the testimony of this witness shows that the testimony elicited from him on 
cross-examination could have no greater force than to affect the value and weight 
to be given to his testimony in chief, touching the extent of plaintiff’s loss and 
damage. 

[6] VI. Error is assigned to the action of th: court in giving an instruction 
authorizing the jury to allow damages and attorneys’ fees if they found that de- 
fendant vexatiously refused to pay the loss. As said above, the jury found for 
the defendant on this issue, and we perceive no ground for holding that defendant 
was prejudiced by the submission thereof. 

[7] VII. A further contention is that the court erred in excluding testimony of 
defendant’s ‘witness Con P. Curran. He testified that he had been engaged in the 
printing business for about 40 years, and was president and treasurer of the Con 
P. Curran Printing Company. He was asked by defendant’s counsel: “I will ask 
you to state, Mr. Curran, how a practical printer determines the value of a form 
when printing matter has been obtained from it?” This was objected to by 
plaintiff’s counsel, and the court said: “I don’t think it is a proper subject of 
testimony, as to custom, at all.” To this ruling no exception was saved. The witness 
was then asked: “I will ask you if there is any difference among printers as to how 
they arrive at the value of forms?” This was objected to as immaterial, and the 
objection was sustained, defendant excepting. The witness was then shown an exhibit 
which he stated was a proof of an advertisement; and thereupon the following 
occurred: 

“Q. Now, I will ask you to state whether there is any difference in the value 
of the form from which that impression was made after the job had been completed 
and the form has been put on the shelf? 

“Mr. Cobbs: I object to that. 

“The Court: * * * I rule that the question is improper, as not calling for expert 
testimony, or rather calling for expert testimony which is not proper in the case. 

“Mr. London: The defendant offers to prove by several of the exhibits in this 
case, including Exhibit 37, which are impressions of proofs from the partially de- 
stroyed list and from the totally destroyed list, that after a job has been completed 
and the form put on the shelf that it decreased in value and that practically every 
printer allowed for depreciation to the extent of 40 per cent., if not more.” 

We think that defandant has no just ground to complain of these rulings. The 
witness did not undertake to testify as to the actual value of any of these forms before 
or after the fire. He was being examined purely as an expert; and, if the subject 
was_one for expert testimony, these questions propounded to him were not hypo- 
thetical questions based upon the facts in the case. 

What we have said disposes of the contention that the verdict is excessive, and 
the point made that the court erred in excluding the alleged appraisal and testimony 
concerning it. 

We perceive nothing in the record which, in our opinion, could constitute error 
affecting the merits or the substantial rights of the defendant. 

It follows that the judgment should be affirmed, and it is so ordered. 

Becker and Daues, JJ., concur. 


SHELBY v. CONNECTICUT FIRE INS. CO. OF HARTFORD. (No. 14872.) 
(Kansas City Court of Appeals. Missouri. May 26, 1924.) 
262 Southwestern Reporter, 686. 

1, INSURANCE—FINDING THAT COMPLETE ORAL CONTRACT OF IN- 
SURANCE WAS ENTERED INTO PRIOR TO DESTRUCTION OF 
INSURED’S PROPERTY SUSTAINED. 

Evidence held to sustain finding that prior to destruction of insured’s property a 
complete oral contract of insurance was entered into with agent of insurance company. 
(For other cases, see Insurance, Dec. Dig. § 665[2].) 

2. INSURANCE—STATUTE HELD NOT TO AFFECT POWER OF NON- 

RESIDENT INSURANCE AGENT TO BIND HIS COMPANY. 
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_ Rev. St. 1919, § 6315, does not affect the power of a nonresident agent to bind 
his company, since purpose of statute is to enforce payment of license fees. 

(For other cases, see Insurance, Dec. Dig. § 24.) 

3. INSURANCE—ACTUAL AUTHORITY OF INSURANCE AGENT TO 
MAKE CONTRACT IMMATERIAL WHERE TO INSURED HE HAD 
APPARENT AUTHORITY. 

That an insurance agent had no actual authority to make an insurance contract in 
Missouri was immaterial in determining insurer’s liability thereon where he had 
apparent authority to make the contract. 

(For other cases, see Insurance, Dec. Dig. § 78.) 

6. a CONTRACT HELD NOT OF TEMPORARY VA- 
An oral contract of insurance was not of temporary validity, while it contem- 

plated that a written policy would be issued, yet insurance was to be effective imme- 

diately, and there was nothing said about it being effective only until a policy could 
be written. 

(For other cases, see Insurance, Dec. Dig. § 131[1]. 

8. INSURANCE—INSURER’S LIABILITY NOT ALTERED BY FAILURE 
ie CONTRACT TO WRITING WHERE FAULT WAS ITS 
If an oral insurance contract was to be regarded as temporary, insurer could not 

escape liability on the ground that the contract was not sooner reduced to writing, 

where the fault was wholly its agent’s and not insured’s. 

(For other cases, see Insurance, Dec. Dig. § 131 [1].) 

Appeal from Circuit Cocrt, Lafayette County; Robert M. Reynolds, Judge. 

Action by Mattie Shelby individually and as executrix of the estate of D. V. 
Henson, deceased, against the Connecticut Fire Insurance Company of Hartford. 
Judgment for plaintiffs, and defendant appeals. Affirmed. 

Lamm & Lamm, of Sedalia, and Horace F. Blackwell, of Lexington, for appellant. 

Hackney & Welch, of Kansas City, for respondents. 

TRIMBLE, J. The cause of action herein is upon an alleged oral contract of insur- 
ance for $3,000 covering household goods and effects of Mattie Shelby and her father, 
D. V. Henson, located in an apartment house at 3120 Charlotte street, Kansas City, 
Mo. The contract is claimed to have been entered into between November Ist (or a 
date near that) and December 26, 1919, by Mattie Shelby (acting for herself and her 
father) and Pollman, defendant’s agent at La Cygne, Kan. A verdict was returned 
in plaintiffs’ favor, and, upon judgment being rendered thereon, defendant appealed. 

The property was destroyed by fire on February 29, 1920. Ten days before that 
the father died testate, and Mrs. Shelby, his only heir, was appointed his executrix. 
No contention is raised over the fact of the fire, the ownership of the property, or the 
amount of loss sustained. Nor is there any question over the sufficiency of proofs, as 
the company denied liability. The defense is there was no contract of insurance and 
that, even if Mrs. Shelby and the agent, Pollman, had the agreement claimed, it was 
void and of no effect under the law, and furthermore, that it could not bind the com- 
pany because of Pollman’s lack of authority. 

Thre is no question but that from February —, 1894, down to the date of the fire, 
Pollman, residing at La Cygne, Kan., was defendant’s agent “to contersign, issue, re- 
new and consent to the transfer of policies of insurance.” But defendant’s contention 
is that such agency was only in La Cygne and vicinity, and that Pollman’s authority 
did not extend to the making of contracts of insurance in Missouri, and that, in view 
of section 6315, R. S. 1919, contracts of insurance can be made in this state only by 
resident Missouri agents. : 

Pollman was president of a bank in La Cygne, which is a town some 45 or 50 
miles south of Kansas City, and located in Kansas a short distance west of the Mis- 
souri line. He was generally known in that community to be defendant’s agent, and 
had the defendant’s agency sign up in his office. For two years or more prior to 
November, 1919, Mrs. Shelby lived with her father on a farm a few miles out from 
La Cygne, and she, at that time, had known Pollman for two or three years. _ She 
and her father knew he was defendant’s agent with power to countersign and issue 
policies, and he had on former occasions written policies of insurance for her. While 
on said farm D. V. Henson, the father, had, on March 9, 1918, obtained from defend- 
ant, through another agent, Gruver, operating in that territory, an insurance policy 
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in the sum of $2,175 covering household furniture, grain and stock. This policy was 
for a term of three years, running from March 9, 1918, to March 9, 1921. At some 
unshown date thereafter Mrs. Shelby, desiring to insure her automobile, paid said 
agent Gruver the premium therefor, but was unable thereafter to get a policy from 
him or to secure the return of her money. After consulting Pollman, defendant’s 
recognized agent, she, at his suggestion, wrote defendant about it, and in this letter 
she told defendant she still wanted to do business with the company, but not through 
its agent, Gruver. In reply defendant wrote her, acknowledging receipt of that or 
some other premium money, and said, among other things: 

“When in need of additional insurance or you desire any change in your policy, 
communicate with the agent of the ‘Old Connecticut’ for prompt and satisfactory 
service,” etc. 

Mrs. Shelby understood this to mean that thereafter she should not bother the 
home office with such matters, but should take them up through their agent, Pollman. 

Shortly before November 1, 1919, Mrs. Shelby went to Pollman in the bank at 
La Cygne and told him they were selling out, and were going to move to Kansas City, 
where they were intending to buy a rooming house or hotel, in order that she might 
have a way to provide for her father, as his health was failing. She wanted to know 
of him what to do about the insurance. The premium was fully paid on the exist- 
ing policy, and he told her she could have it transferred to Kansas City. She told 
him the policy was also on grain and livestock, but he told her: “That doesn’t matter ; 
you can have that transferred to household effects.” As she told him she was expect- 
ing to buy a hotel or rooming house, he told her, “Well, you will want more insur- 
ance ;” and she replied that they wanted to increase the insurance, as they expected 
to buy a large place. He and she then tentatively agreed on $3,000 as the amount 
they likely would want. He told her to wait, however, until she got up to Kansas 
City and knew what her location would be, and the amount of furniture she would 
add to what ¢hey already had, and how much additional insurance she would want, 
and he would then have the insurance raised. He asked her if she was going to be 
on the Kansas side or Missouri side, and she told him they would be on the Missouri 
side. She asked him if he could transfer the insurance to Kansas City, and he 
replied, “Why, sure.” 

It is apparent from Mrs. Shelby’s testimony that she did not know whether 
Pollman would write the new insurance and cancel the old policy or merely transfer 
the old policy with the additional insurance added thereon. She thought he would 
issue the policy and would send in the old policy so that the unexpired premium on 
it could be treated as cash and applied on the premium on the new policy. Pollman, 
she says, did not tell her he would have to send the old policy in to headquarters 
in order to have the insurance issued. 

It was agreed in this conversation that the insurance on the Kansas City property 
should exist for the same length of time that the old policy had to run. Pollman told 
her that after cancelling the insurance under the old policy on the stock and grain 
there would not be enough unearned premium to provide for insurance on the Kansas 
City property; but, as she had something over $1,500 on deposit in the bank, it was 
agreed that he should check out of said account the amount necessary to Pay for 
whatever additional premium was needed. Pollman instructed her to write him when 
she got located so he would know what address to write the insurance for, and it was 
fully understood and agreed between both of them that the property to be insured 
was hers and her father’s, and that the insurance was for both of them. 

Mrs. Shelby agreed to get the old policy and bring it in, but owing to muddy roads 
she was not able to do so, and on the day before she and her father moved to Kansas 
City she called Pollman over the telephone, and he told her to “mail me the policy 
after you get to Kansas City and it will be all right.’ He asked her if she had 
decided on how much insurance she wanted, and she told him $3,000. 

After Mrs. Shelby and her father came to Kansas City they acquired a lease 
(which they had verbally contracted for before coming to Kansas City) on property 
at 3120 Charlotte street, and additional furniture was obtained with which to furnish 
it. On December 4 or 5, 1919, Mrs. Shelby telephoned Pollman that they had acquired 
the lease and were moving into the property at 3120 Charlotte street, and requested him 
to make the policy for $3,000 on household goods and effects. Pollman agreed to do 
so and said: “That is all right; your insurance will take effect at this hour.” Mrs. 
Shelby, pursuant to the arrangement whereby she was to send him the old policy, 
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sent it by registered mail, accompanied with a letter which will be hereinafter 
referred to. 

It seems that about December 26, 1919, Mrs. Shelby, having read in the papers of 
some trouble Pollman was in, went to La Cygne and had a conversation with him in 
the bank, in the presence of the cashier, Kennedy, and another person by the name 
of Watts. Mrs. Shelby says that in that conversation Pollman told her she was in- 
sured, and not to let it worry her; that the policy was either on the road to her or 
was in the bank somewhere; that he had been busy and had not slept any for several 
weeks, he having been charged with forgery, and he had not carefully looked after 
his own affairs, but would look for the policy just as soon as he could; he was sure 
the policy was in the bank; and he again assured her he had taken care of it for her, 
and not to let it worry her any more. Thinking he had mislaid it in the bank, and 
not knowing that he had not issued the policy, she was lulled into a feeling of security. 

On February 19, 1920, her father died, and on the night of the 29th of that month 
the fire occurred. The next morning Mrs. Shelby telephoned Pollman, notifying him of 
the fire, and asking him to mail the policy to her. He said, “I thought you had gotten 
that quite a while ago,” and told her that he was then out at his farm, but would go 
into town immediately and get the policy at the bank and mail it to her, and that she 
should “take steps to protect” her property at once. He did not send the policy, 
however, and, being unable to obtain it or secure any further answer from Pollman, 
Mrs. Shelby, on April 3, 1920, went to La Cygne, in company with an insurance ad- 
juster whom she had employed to assist her, and there learned for the first time that 
Pollman did not have a written policy and had not issued any. While she was in the 
bank and search was being made for the policy Pollman was supposed to have issued 
the cashier brought to Pollman an unopened letter from defendant, addressed to him. 
Pollman opened the letter, in the presence of Mrs. Shelby and her insurance adjuster, 
and it was found to be a letter from defendant, dated January 9, 1920, saying that 
the old policy (which, as heretofore stated, had been issued by Gruver) had been 
canceled and the unearned premium sent by mail to the agent Gruver. Pollman had 
been out of, or at least away from, the bank for about three weeks prior to Mrs. 
Shelby’s visit, on account of the criminal charge and the action based thereon which 
was then pending against him. 

Mrs. Shelby was never told that Pollman’s authority to contract for insurance was 
limited or restricted in any way, or that he was without authority to contract for 
insurance on property in Kansas City. In fact, the old policy contained a clause fur- 
nishing, among other things, the following insurance: $800 on horses, mules and colts 
anywhere; $450 on cattle anywhere; $100 on hogs anywhere”—though perhaps little 
weight should be given to this, as a careful reading of other portions of the policy 
would likely have disclosed, at least to a person capable of interpreting such contracts, 
that this applied to the stock while on or temporarily off the farm, except while in 
transit or in public stockyards. 

Nor did Mrs. Shelby ever have any notice, prior to the fire, that Pollman was 
no longer defendant’s agent; in fact, it is not clear from the record when, if ever, he 
ceased to be such agent, unless he ceased to be such on and after February 29, 1920, 
which was the date of the fire. He was succeeded as agent by a Mr. Bishop, who 
seems to have been in or who went into the bank; and there is evidence from which 
it might be inferred that the defendant’s letter of January 9, 1921, heretofore referred 
to, and which had remained unopened in the bank, was in Bishop’s possession. The 
evidence is clear that no communication of its contents, or of the facts it purported 
to state, was made to Mrs. Shelby. Moreover, neither she nor her father ever re- 
ceived or had any notice of the check for the unearned premium on the old policy, 
and if defendant sent said unearned premium to its agent Gruver, he never turned it 
over to them or either of them. 

It was admitted that the usual and customary rate charged by defendant on the 
risk and property involved herein in Kansas City, Mo., was 60 cents per $100 of 
insurance, which would make the premium for the $3,000 insurance amount to $18. 

Mrs. Shelby not only clearly and positively testified to the matters hereinabove 
set forth, but her testimony as to what Pollman said to her in the bank in the pres- 
ence of Watts is corroborated by Watts, and her evidence is further borne out by 
certain features of Pollman’s testimony. Watts testified that he was in the bank at 
the time Mrs. Shelby was there about Christmas asking for her policy, and he says 
Pollman told her that her insurance was good; he had already attended to it, and 
that she needn’t worry about it at all. 
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At the time of the trial Pollman was confined in the Kansas penitentiary, having 
been convicted on the charge of forgery which had been made and was causing him 
so much worry and loss of sleep, stated by him to Mrs. Shelby as the reason for his 
not being able to put his hand on her policy. Defendant, however, took his deposi- 
tion, and in it he denied making any contract for insurance as claimed by Mrs. Shelby. 
But he admitted that Mrs. Shelby had consulted him about the premium she had paid 
Gruver, and that he advised her what to do. He further admitted that she talked to 
him about moving to Kansas City, and that in that conversation he said to her that 
he “would look after her insurance for her”; but testified that he did not say he 
would write the policy, and, although he says he knew he did not have any authority 
to write policies outside of Linn county, yet he admitted he did write policies in 
Miami county, and also stated very positively that he did not say anything to her 
about any limitation on his authority. He admitted that she “must have” telephoned 
him on March 1, 1920, notifying him of the fire; that he had a conversation with her 
on that occasion, but what that conversation was he could not remember; it was all 
a blank. He would not deny that he told her, when she asked for her policy on that 
occasion, she could rest assured she was fully protected. He admitted that Mrs. 
Shelby was in the bank on December 26, 1919, and that Watts was present, but he 
could not recollect what conversation he had with her. 

Mrs. Shelby, as shown hereinabove, testified that in her letter of December 4 
or 5, 1919, she sent the old policy to Pollman. Pollman, in his deposition, admitted 
receiving this letter, and said that in it she “asked that her policy be transferred; 
in her letter she asked that the policy be transferred, covering her property in Kansas 
City, Mo.” Although Pollman admits receiving this letter, it was not introduced in 
evidence, nor was any explanation offered to account for its absence. Pollman ad- 
mitted that in this letter Mrs. Shelby gave “her location and—that is, her location and 
where she was living; her address and location.” He was asked: “You did intend 
to look after this matter of insurance for Mrs. Shelby and see that her property and 
her father’s property, D. V. Henson’s, was insured?” His answer was: “Well, now, 
the only thing I can say to you * * * is that I told her I would look after her; if 
she would send in the (old) policy I would look after it for her. Now what that 
would be I don’t know.” 

[1] Manifestly, therefore, the record discloses ample testimony (and that, too, of a 
clear, cogent and unequivocal character) to support the contention that in the conver- 
sation had between Mrs. Shelby and Pollman about November Ist a contract of 
insurance was tentatively arranged for, but which did not become a present existing 
contract of insurance until December 4 or 5, 1919, when it was effectuated in their 
conversation over the telephone ending with Pollman telling her that the insurance 
was in effect “at this hour.” All of their previous conversation and arrangements 
culminated in the agreement made over the telephone at this time, and it contained 
all the elements of a complete oral contract of insurance. The subject-matter was in 
existence and at the place where it was to be insured. The risk insured against was 
specified, the precise amount of indemnity fixed, the duration of the risk named, and 
the premium was susceptible of definite ascertainment and existed as a valid charge 
against Mrs. Shelby. Nothing was left open for future adjustment, and the minds 
of the parties had fully met. Worth v. German Ins. Co., 64 Mo. App. 583, 587; King 
v. Phoenix Ins. Co., 195 Mo. 290, 92 S. W. 892, 113 Am. St. Rep. 678, 6 Ann. Cas. 
618; Baile v. St. Joseph, etc., Ins. Co., 73 Mo. 371. 

[2] But was it a contract which could bind defendant? It is contended that, in 
view of section 6315, R. S. 1919, it is not, and that defendant’s general demurrer to 
the evidence should have been sustained. But the purpose of this statute is not to 
affect the power of the agent to bind his company, but to enforce the payment of 
license fees, and, while it does provide a penalty against the company for its violation, 
it nowhere says that a contract entered into through nonresident or unlicensed agents 
shall be void or unenforceable. The principle involved is analogous to that announced 
in Lumberman’s, etc., Ins. Co. v. Kansas City, etc., R. Co., 149 Mo. 165, 178, 50 S. W. 
281, where, in ruling on the contention that there was no liability because of the vio- 
lation of a statute (now section 6321, R. S. 1919), the Supreme Court said: 

“The statute nowhere declares contracts of insurance entered into in this state 
by companies organized under the laws thereof or of another state, who have not 
complied with its requirements, void, and it has been held in many cases that, although 
such contracts may be forbidden under penalty, unless the statute does so declare, 
the contracts are not void, but will be enforced against the company.” 
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See, also, King v. Phoenix Ins. Co., 195 Mo. 290, 303, 92 S. W. 892, 113 Am. St. 
Rep. 678, 6 Ann. Cas. 618; Commercial, etc., Ins. Co. v. Union etc., Ins. Co., 19 
How. 318, 321, 15 L. Ed. 636; Massachusetts Bonding & Ins. Co. v. Vance (Okl. Sup.) 
180 Pac. 693, 15 A. L. R. 981; Eikelberger v. Insurance Co. of North America, 107 
Kan. 9, 190 Pac. 611. The case of Baldwin v. Conn. Mut. Life Ins. Co., 182 Mass. 
389, 65 N. E. 837, cited in defendant’s brief, is not in point here, for that involved 
such an unusual contract as to give notice to the insured of the agent’s lack of 
authority, and in that case there was no evidence of holding the agent out as having 
authority. Besides, if it were in point, it would violate our section 9753, R. §. 1919, 
making parol and implied contracts binding on corporations, and would be contrary to 
the above-cited Missouri authorities. 

[3] Perhaps, as between Pollman and defendant, the former had no actual 
authority to make the contract; but the right to recover in this case is not dependent 
upon his actual but upon his apparent authority. It cannot be said that merely 
because Pollman lived at La Cygne, Kan., and the insurance contracted for was in 
Missouri, therefore no apparent authority, so far as Mrs. Shelby is concerned, existed. 
In the absence of notice or knowledge to the contrary, she knew nothing of any 
limitations on his power, and to her he had apparent authority. Insurance Co. v. 
Wilkinson, 13 Wall. 222, 234, 235, 20 L. Ed. 617. In 2 Wood on Fire Ins. (2d Ed.) 
1175, 1176, it is said that— 

“Where an agent is authorized to take risks in one place, it is presumed that 
he had authority to take them anywhere, and a risk taken by him outside his real 
jurisdiction, will be binding upon the company.” 

See, also, 1 May on Ins. § 130, p. 240. 

And she could rely on his apparent authority. Hahn v. Guardian Assurance Co., 
23 Or. 576, 32 Pac. 683, 684, 37 Am. St. Rep. 709, in which case an agent in Multo- 
nomah county, Or., and without authority outside thereof, insured property in the 
state of Washington. See, also, Aitna Ins. Co. v. Maguire, 51 Ill. 342, 350; Light- 
body v. North American Ins. Co., 23 Wend. (N. Y.) 18, 22; Kor. v. American, etc., 
Ins. Co., 104 Neb. 610, 178 N. W. 182, 185. In 22 Cyc. 1431, it is said: 

“As to the authority of an agent acting within the general limits of his agency 
it is immaterial that he is described as a local agent and his authority is limited to 
particular territory. While the authority of an agent may be limited to specified 
territory it is a question of fact whether his action in accepting risks was within 
the scope of his territory as reasonably understood by the insured.” 

[4] It cannot be said that Pollman was the agent of both parties and not of the 
defendant alone. Section 6321, R. S. 1919. He was clearly defendant’s agent within 
the definition of that statute. Besides, it is not seen how defendant is now in any 
position to rightfully attack the judgment on the ground that there was no evidence to 
support this particular feature. The defendant’s demurrer to the evidence was gen- 
eral. It was not directed to this or to any other particular feature. After it was 
overruled defendant requested and obtained instructions on the question of whether 
he was plaintiff’s agent, thereby conceding that there was sufficient evidence to raise 
an issue in that regard. Davison v. Hines (Mo. Sup.) 246 S. W. 295, 302; Baker, 
etc., Lumber Co. v. Leach (Mo. App.) 255 S. W. 955; Torrance v. Pryor (Mo. 
Sup.) 210 S. W. 430; Crem v. Crum, 231 Mo. 626, 132 S. W. 1070, 1073. It would 
seem that the same would likewise apply to any other special features on account of 
which it is claimed there was no evidence of a valid contract. With only a general 
demurrer asked and refused, defendant then obtained seven instructions in which it 
requested a jury finding upon whether there was a contract, whether Pollman was 
held out as having apparent authority to contract, and whether he acted as defend- 
ant’s agent. 

[5] From what has been said heretofore it follows that there was no error in 
refusing defendant’s instruction No. 9; and, besides, it ignored entirely the question 
of Pollman’s apparent authority. Plaintiff’s case was submitted on this and not upon 
his actual authority. 

[6] It is contended that plaintiff’s instruction No. 1 is erroneous for the alleged 
reason that an oral contract of insurance, even if made, has nothing more than a 
temporary validity. The contract, however, was one of present insurance dating 
from the very hour of the conversation. While it contemplated that a written policy 
would be issued, yet the insurance was to be effective instanter, and there was noth- 
ing said about the oral insurance being effective only until a policy could be written. 








770 Insurance Law Journal, Vol. 63. [Nov., 1924 


Of course, the parties contemplated that a written policy, evidencing the contract, 
would be drawn up, but when drawn the insurance specified by it would date from 
the date of the oral contract. Their agreement was not one merely that a written 
policy or contract of insurance would be entered into, but that the insurance was 
already effected. Mrs. Shelby was later led to believe that a policy had been writ- 
ten, and it should not be now contended that the oral contract was only for a limited 
period, and that she should be denied relief because a policy was not written between 
the time of the oral contract and the fire, a period of nearly three months. 

[7, 8] Moreover, as indicated before, no point was made in the court below that 
the contract could be binding only temporarily; and, after having offered only a 
general demurrer, defendant submitted instructions which necessarily, or impliedly, 
at least, conceded that, if the contract was made, and the other submitted issues 
existed, it would be binding. Hence defendant is not now in a position to claim that 
the oral contract could not exist and remain binding until the time of the fire. There 
is no statute in this state which says an oral contract of insurance is to be temporary 
only ; and, if such a contract is, in the nature of things, to be regarded as temporary, 
nevertheless, under the circumstances of this case, defendant ought not to be per- 
mitted to escape liability on the ground that the contract was not sooner reduced to 
writing, for that was wholly the fault of Pollman, its agent, and not of Mrs. Shelby. 

Objection is made to plaintiff’s instruction No. 2, but the error is not specified, 
and nothing appears to be wrong with it. Certainly there is not if we are correct 
in what has been already said. 

We entertain the view that the judgment should be affirmed; and it is accord- 
ingly so ordered. 

All concur. 


ST. LOUIS & S. F. RY. CO. v. ROYAL INS. CO. (No. 13622.) 
(Supreme Court of Oklahoma. April 1, 1924. Rehearing Denied June 17, 1924.) 
7 Pacific Reporter,410. 

(Syllabus by the Court) 

1, CARRIERS—CONSTRUCTIVE DELIVERY OF COTTON MADE OF 
PRACTICAL EFFECT BY DELIVERY OF COMPRESS RECEIPT TO 
Sateaee OR CONSIGNEE ON SURRENDER OF ORIGINAL BILL OF 
LA . 

The two shipments of cotton involved in the action on the fire insurance policy 
in this suit moved to the compress at Hobart, Okla., under billing “for compression 
in transit.” In order to give effect to such contract in a practical manner among 
all the parties, in relation to in-bound shipments of cotton for compression, construc- 
tive delivery to the owner or consignee at the compress has been substituted for 
actual or physical delivery. Constructive delivery is made possible and of practical 
effect by making the compress receipt the indicia of ownership, and causing the same 
to be delivered to the owner or consignee of the shipment by and through the carrier 
on surrender of original bill of lading. 

(For other cases, see Carriers, Dec. Dig. § 83.) 

2. CARRIERS—CARRIER HELD LIABLE FOR FAILURE TO DELIVER 
SHIPMENTS OF COTTON. 

The billing under which the shipments moved specified the names of the parties 
at Hobart to be advised of the arrival of the cotton. The carrier not haviing 
notified such parties in order that they might surrender the original bills of lading 
and receive the compress receipts at the time the cotton was destroyed by fire on 
the compress platform, held, the carrier had not made delivery to the owner or 
consignee at the compress at the time the loss by fire occurred, as it had contracted 
to do under the billing on which the cotton moved. Held further that, the carrier 
having breached its contract for carriage and delivery of the cotton to the owner 
or consignee at the compress, it was liable to such parties for failure to so deliver 
the shipments. 

(For other cases, see Carriers, Dec. Dig. § 85.) 

3. INSURANCE—INSURANCE COMPANY HELD TO HAVE BREACHED 
CONTRACT OF INSURANCE. 

The carrier having settled its liability to the owners of the cotton for the fire 
loss, and the fire insurance policy which was issued by the defendant to the plaintiff 
providing that the carrier would be insured against any loss of cotton by fire held in 
custody by the compress company for the carrier until the surrender of the bills 
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of lading, held, the insurance company, by refusing to pay the carrier for loss in 


—— with the owners of the cotton, breached the policy of insurance sued 
on herein. 


(For other cases, see Insurance, Dec. Dig. §421.) 
4. TRIAL—CARRIER HELD ENTITLED TO INSTRUCTED VERDICT. 
The parties having submitted the trial of the cause to the court on an agreed 
statement of facts that showed liability of the defendant for the amount sued for 


in the action, the carrier was entitled to an instructed verdict therefor against the 
defendant. 


(For other cases, see Trial, Dec. Dig. se 
5. INSURANCE—EVIDENCE HELD SUFFICIENT TO SUSTAIN JUDG- 

MENT FOR PLAINTIFF IN ACTION BY CARRIER AGAINST IN- 

SURANCE COMPANY FOR REIMBURSEMENT ON PAYMENT OF 

FIRE LOSSES. 

Record examined; held, the record is insufficient to support judgment for the 
defendant, and discloses that the plaintiff is entitled to an instructed verdict against 
the defendant for the amount sought to be recovered in this action, with interest 
thereon from the date the carrier settled with the owners. 

(For other cases, see Insurance, Dec. Dig. § 665 [4].) 

Commissioners’ Opinion, Division No. 4. 

Appeal from District Court, Kiowa County; Thos. H. Edwards, Judge. 

Action by the St. Louis & San Francisco Railway Company against the Royal 
Insurance Company. From a judgment for defendant, plaintiff appeals, Reversed 
and remanded with directions. 

W. F. Evans, of St. Louis, Mo., and Stuart, Sharp & Cruce and Ben Franklin, 
of Oklahoma City, for plaintiff in error. 

Locke & Locke, Ralph Randolph, and Eugene P. Locke, all of Dallas, Tex., 
for defendant in error. 

STEPHENS, C. The action by the plaintiff in error on the insurance policy 
involved herein concerns two shipments of cotton originating with in the State of 
Oklahoma, and moving over the plaintiff in error’s line of railway, under billing 
subject to shipper’s order, with instructions therein to notify the parties named in 
the billing of the arrival of the shipments at Hobart, Okla. One shipment arrived 
at Hobart on March 15, 1916, the other shipment on March 18, and both shipments 
were placed by the carrier on the compress switch track and unloaded in the 
afternoon of March 20th, and equipment released. Fire occurred on the platform 
of the compress company and destroyed the two shipments on March 2lst. This 
cause was tried on an agreed statements of facts, in which it was admitted the fire 
occurred without the fault of the carrier. The carrier considered itself liable to the 
owners of the cotton for the loss, and settled their claims. The carrier called on 
its insurer for reimbursement, which the latter refused to do. The railway then 
commenced its action against the insurance company on the policy, which resulted 
in judgment for the defendant insurance company. The plaintiff carrier has 
appealed the cause to this court, and assigns several of the proceedings had in the 
trial as error for reversal of the judgment. In substance, all the assignments 
go to the following questions presented on appeal by the carrier: (a) Insufficient 
evidence to support judgment for defendant; (b) the judgment is contrary to 
law. 

[1-5] An appeal involving similar questions was considered in the case of 
Wichita Falls & Northwestern Ry. Co. v. Brown Co., 76 Okla. 84, 183 Pac. 889. The 
defendant insurance company has presented its argument and authorities for the 
support of the judgment of the trial court, aside from the Brown Case, and desires 
this appeal to be considered on its merits without reference to the rules applied 
in the Brown Case. It is the contention of the defendant that the Brown Case 
did not reach the conclusions of law which ought to have been applied in the case, 
and it urges the application of other rules in this cause. The defendant under- 
takes to differentiate between this appeal and the Brown Case, and thereby seeks 
application of certain rules for sustaining the judgment of the trial court in this 
appeal. We will first consider this appeal on its merits, as desired by the defendant 
in error. 

There was no demand for the cotton at Hobart or in its vicinity for use in 
the manufacture of cotton products. It was the purpose and understanding of all 
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parties concerned that the cotton shipments would move from the originating point 
within the state to Hobart for compression by the Interstate Compress Company. 
After compression the cotton would be reloaded on this carrier’s line or other 
connecting carrier lines for transportation to some point where it was required 
for the manufacture of cotton products. The two shipments moved into Hobart 
under billing subject to the shipper’s orders for compression which contained in- 
structions to the carrier to notify the parties named in the billing of the arrival 
of the cotton at its destination, ie., the Interstate Compress Company. The ship- 
ment moved under a tariff, which may be termed a contract for a “compression 
in transit” rate. In substance such a contract provides that shipments originating 
within the state which require compression for movement to interstate points will 
be moved from the originating point to the compression point in the state at 
local freight rates, but further provides, if after compression the cotton is re- 
loaded and billed over the incoming carriers’ line, or its connecting lines to an inter- 
state point, such sum paid for freight charges on the in-bound shipment to the 
compress will be refunded so that the freight charges paid between the originating 
point and final interstate point will equal the interstate rate between the originating 
point and the final interstate point. The effect of such a contract or rate is to 
enable the purchasers and shippers of cotton who desire to have the cotton 
compressed in this state for shipment to interstate points to move the cotton, originat- 
ing at points in this state, to final destination at interstate points, on the same rates 
which would have been charged on compressed cotton at the originating points to 
interstate points. In other words, under such rate and contract, all originating points 
in this state for shipments of cotton to interstate points have equal rates on like 
shipments, and the same rates, as if a compress had been located at the originating 
point. If it was not for the “compression in transit” contract and rate on cotton 
originating in this state for interstate points, it would result in a material dis- 
crimination against all originating points which did not have the advantage of 
compress facilities. Hundreds of small shipments of cotton are assembled at the 
compress point for compression and reshipped to interstate points. The bales of 
cotton and shipments are similar in appearance, and at the compression point it 
would be necessary for the owner or his agent to be present so. that the carrier 
could identify the owner’s cotton and make physical delivery, which would be 
tedious and expensive to all parties. In the application of the “compression in 
transit” rate and contract it is not practical to make physical delivery of the cotton 
to the owner; in fact there is no occasion for physical delivery to the owner or 
consignee of the commodity at the compress point. At the intermediate point only 
the compress company requires the physical possession of the cotton, and that 
possession and custody is only for the purpose of compression to start the ship- 
ment on its final journey. In order to facilitate the application of the “compres- 
sion in transit” contract, a practice and custom for making constructive delivery 
of the cotton at the compress to the consignee in lieu of the physical delivery has 
come into existence. The constructive delivery of the cotton on the compress plat- 
form to the consignee or owner, is accomplished by the compress company issuing 
and delivering to the owner through the carrier a receipt in the following language: 
“Interstate Compress Company. No. ——. Hobart, Okla, March 20th, 1916. 

One bale cotton for account of John Doe will be delivered to the holder hereof 
on return of this receipt and payment of all charges. Not responsible for loss by 
damage, fire, flood, or other agencies unless caused by the willful act or gross 
negligence of this company.” 

At the time of the delivery of the cotton and issuance of the receipt, if the 
freight charges: have not been paid, acceptance of this receipt by the owner of 
the cotton would require the latter to pay the freight charges against the ship- 
ment held at the compress. This provision is given effect by a condition of the 
bill of lading under which the cotton moves, which requires the owner of the 
cotton to surrender the bill of lading before receiving the shipment, ie., the com- 
press receipts. In order to make all parties safe from loss, in adopting construc- 
tive delivery, in lieu of actual delivery, the compress company delivers the receipt 
to the carrier. The carrier holds this receipt until the owner surrenders to it the 
bill of lading under which the shipment moved, and then the receipt issued by the 
compress company is delivered to the owner of the cotton. The carrier at the time 
of the delivery Of the receipt would require the payment of the accrued freight 
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charges, and the control of the cotton as not passed from the carrier at the time 
it receives the receipt and during the time it holds the receipt. The cotton is 
subject to such control of the carrier at the compress until the compress receipt 
is delivered by the carrier to the owner. This is made so by the terms of the 
receipt, which is the only authority given to the owner to receive the cotton from 
the compress company for reshipment. By the terms and effect of the “com- 
pression in transit” contract, the provisions requiring the’ surrender of the bill of 
lading before receiving the shipment, and the terms of the receipt, the receipt is 
made the indicia of ownership. Hence we have a practical system and plan 
created for constructive delivery of the shipment at the compress of the owner, 
in lieu of actual physical delivery of the commodity. As constructive delivery 
on the platform of the compress on “compression in transit” shipments has been 
substituted for actual or physical delivery to the owner or consignee, the only fact 
for us to ascertain in this case, in order to decide the cause, is whether such 
constructive delivery had! been made to the owner or the consignee prior to the 
loss of the shipments by jfire. In this action it is admitted by the insurance com- 
pany that the carrier had not notified the parties named in the billing or delivered 
to the owner or consignee the receipts prior to the loss. So it follows that the 
shipments of cotton were in the custody of the carrier at the time of the loss by 
fire at the compress. Hence the carrier breached its contract for the delivery of 
the shipments to the owner or consignee at the compress at Hobart. 

The insurance company denies its liability on the following provision of the 
contract under which the shipment moved: 

“Except in case of negligence of the carrier, the carrier shall not be liable for 
loss, damage, or delay occurring while the property is stopped and held in transit 
upon request of the shipper, owner, or party entitled to make such request.” 

The answer to this provision or condition of the contract is that the shipment 
was not being held by the owner or the compress company at the time of the loss, 
for the reason that the carrier had not yet completed its contract for carriage of 
the shipment by delivery to the owner at the compress. This is made apparent 
by the foregoing conclusions. It is admitted by the insurance company that the 
owner and parties named in the bills of lading to receive notice had not been 
notified of the arrival of the shipment at the time of the loss by the carrier. It is 
admitted that the carrier had not requested the surrender of the bills of lading, at 
the time the fire loss occurred. Condition C of the contract of insurance sued on 
herein provides as follows: 

“C. On in-bound cotton carried by the assured on local bills of lading issued by 
it, or by its connections, consigned to ‘shipper’s order’ and held in custody of any 
of said compress companies, for account of the assured, until surrender of bills of 
lading.” 

It is made apparent by the provisions of the policy quoted above, and the conditions 
of the contract under which the shipments were moved to Hobart, the carrier was liable 
to the owners or consignees for the cotton in question. It follows that the defendant 
breached its contract of insurance when it refused to pay the carrier for the loss in- 
curred by the fire. Wichita Falls & Northwestern Ry. Co. v. Brown, supra. 

The defendant undertakes to distinguish between this cause and the Brown 
Case because of certain claimed differences between the two records. The defendant 
asserts the following existed in the Brown Case: 

(1) The owner had made arrangements with the bank to receive the compress 
tickets and surrender the bills of lading. 

(2) At the time of the loss in the Brown Case the bank had already notified 
the cashier of the defendant carrier it was ready to receive the tickets and surrender 
the bills of lading. Che ; 

(3) The agent of the carrier had already delayed the delivering of the tickets 
to the bank for several hours at the time the loss occurred. 

The defendant asserts the following conditions exist in this appeal, which 
distinguishes it from the Brown Case: 

(1) No previous arrangements had been made by the owner to designate 
any person to whom the tickets might be delivered by the carrier for surrender 
of the bills of lading to the carrier. The foreging assumption is not supported by 
the agreed statement of facts for the reason the billing gave the names of the 
parties to be notified of the arrival of the shipments. The parties had not been 
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notified by the carrier of the arrival of the shipments prior to the loss. The insurance 
company is not in a position to say the parties named in the bills of lading for notifica- 
tion would not have surrendered the bills of lading and received compress receipts if 
they had received notice. 

(2) The insurance company asserts the retention of the tickets by the carrier 
was due to the delay on the part of the consignee in completing his arrangements for 
the surrender of the bills of lading and payment of the freight charges. 

We think that the insurance company is not warranted in making this assump- 
tion for the reason that it admits that the carrier had not given notice of the 
arrival of the shipments to the persons named in the bills of lading. The reasons 
given by the insurance company and assumptions do not distinguish this appeal 
from the Brown Case, and the rules applied in the Brown Case ought to control the 
disposition of this case. This cause was submitted to the trial court on an agreed 
statement of facts, and the disposition of the cause involved only questions of law. 
On the stipulation of facts between the parties which was submitted to the court 
for the trial of the cause, the plaintiff carrier was entitled to judgment against the 
insurance company for the amount sued for on the policy. 

Therefore it is recommended that this cause be reversed and remanded, with 
directions to the trial court to enter judgment for the plaintiff on the insurance 
policy against the defendant for the amount sued for on account of loss of the 
shipments of cotton by fire. 

Shackleford and Dickson, CC., concur. 


SECURITY INS. CO. v. COOK. No. 12421.) 
(Supreme Court of Oklahoma. June 10, 1924.) 
227 Pacific Reporter, 402, 

(Syllabus by the Court.) 

1. INSURANCE—PROVISION FOR FORFEITURE OF FIRE POLICY FOR 
BREACH OF OCCUPANCY CLAUSE FOR BENEFIT OF INSURER; 
OCCUPANCY CLAUSE MAY BE WAIVED BY INSURER. 

In a fire insurance policy, a provision for forfeiture, based upon a breach of the 
occupancy clause, is a condition subsequent, and for the benefit of the assurer, and 
may be waived by the latter. 

(For other cases, see Insurance, Dec. Dig. §§ 322, 372.) 

2. INSURANCE—BREACH OF OCCUPANCY CLAUSE OF FIRE POLICY 
CREATES OPTION OF INSURER TO CANCEL. 

A breach of the provision does not render the policy void, but creates merely an 
option in. favor of the company to cancel the policy. 

(For other cases, see Insurance, Dec. Dig. § 310[1].) 

3. INSURANCE—INSURER MUST NOTIFY INSURED OF ELECTION TO 
CANCEL POLICY FOR BREACH OF OCCUPANCY CLAUSE IN UN- 
EQUIVOCAL TERMS PRIOR TO LOSS. 

If the assurer elects to cancel the policy for the breach, it must notify the insured, 
accordingly, in clear and unequivocal terms prior to the loss. 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 

4. INSURANCE—FAILURE OF INSURER TO CANCEL FIRE POLICY FOR 
BREACH OF OCCUPANCY CLAUSE HELD WAIVER. 

If the company has notice of the breach of the provision, and fails to cancel 
the policy and notify the insured, it will be held to have waived the condition. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

Commissioners’ Opinion, Division No. 4. 

Appeal from County Court, Ottawa County; C. S. Wortman, Judge. : 

Action by S. A. Cook against the Security Insurance Company. From a judg- 
ment for plaintiff, defendant appeals. Affirmed. 

Frank Nesbitt, of Miami, for plaintiff in error. 

Smith & McGhee, of Miami, for defendant in error. ; _ 

STEPHENSON, C. The defendant issued its fire insurance policy to the plaintiff on 
a store building owned by the latter for the sum of $400. A like policy for the same 
sum of money was issued to the plaintiff by the Reliance Insurance Company. Both 
policies contained an occupancy clause, which provided that, if the building was 
vacant for more than ten days prior to a fire loss, it should operate to render the 
policy null and void. The building was of the value of about $2,200, and was totally 
destroyed by fire. Both companies refused to pay the loss, and the plaintiff commenced 
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separate actions against the companies for recovery. It was stipulated between the 
parties in the case against the Reliance Insurance Company that the verdict returned 
in the action between plaintiff and Security Insurance Company, should follow in the 
former. In the trial of the cause judgment went for the plaintiff and against the 
defendant, and on the stipulation like judgment went for the plaintiff and against 
the Reliance Insurance Company. The causes were consolidated, and the defendants 
have appealed from the judgments to this court, and mainly rely on the claim that 
the evidence is insufficient to support the verdict. There is evidence to the effect 
that the merchandise stock had been removed from the building and that it contained 
only the general store fixtures at the time the policies were issued. There is further 
testimony to the effect that the insured notified the companies of the condition of the 
premises. The payment of the premium required by the company at the time the 
policy was delivered completed the contract of insurance between the parties. 

[1-5] The occupancy clause was a condition subsequent, and its breach did not 
operate to render the policy null and void. Its breach and knowledge thereof to the 
company merely created the right in favor of the company to cancel the policy, if it 
elected to do so, but, if the company elected to exercise its option in this respect, it 
was necessary to give the insured notice accordingly in clear and unequivocal terms 
prior to the loss, in order to make the forfeiture effective. After notice of the 
breach of a condition subsequent comes to the company, it will not be permitted to 
lull the insured into a sense of security by apparent acquiescence, and, after notice 
of the loss comes to it, effect a forfeiture of the policy for the breach. Bankers’ 
Life Ins. Co. v. Rice (Okl. Sup.) 226 Pac. 324; Gish v. Ins. Co. of North America, 
16 Okl. 60, 87 Pac. 869, 13 L. R. A. (N. S.) 826; Conley v. N. W. F. & M. Ins. Co., 
34 Okl. 749, 127 Pac. 424; Liverpool London & Globe Ins. Co. v. Cargill, 44 Okl. 
739, 145 Pac. 1134; Nat. Life Ins. Co. of U. S. v. Clayton (Okl. Sup.) 173 Pac. 356. 
The provision against vacancy may be waived by the company, and such waiver may 
be inferred through knowledge to the agent. Short v. Home Ins. Co., 90 N. Y. 16, 43 
Am. Rep. 138. There is sufficient competent testimony to support the verdict of the 
jury. Cavanagh v. Johannessen, 57 Okl. 149, 156 Pac. 289. 

We have carefully examined the record and find that the issues of fact were 
fairly submitted to the jury. 

We recommend that the judgment be affirmed. 

Shackelford and Dickson, CC., concur. 


RELIANCE INS. CO., PLAINTIFF IN ERROR, v. S. A. COOK, DEFENDANT 
IN ERROR. (No. 12421.) 
(Supreme Court of Oklahoma. June 10, 1924.) 

Commissioners’ Opinion. Division No. 4. 

Appeal from County Court, Ottawa County; C. S. Wortman, Judge. 

Action by S. A. Cook against the Reliance Insurance Company for debt on fire 
insurance policy. Judgment for plaintiff. Defendant appeals. Affirmed. 

Frank Nesbitt, of Miami, for plaintiff in error. 

Smith & McGhee, of Miami, for defendant in error. 

STEPHENSON, C. As the case of Security Insurance Co. v. Cook (OkI. Sup.) 
277 Pac. 402, is controlling, we recommended that the cause be affirmed. 

Shackelford and Dickson, CC., concur. 


CAMPBELL v. UNION MUT. FIRE INS. CO. er av. (No. 623.) 
(Supreme Court of Rhode Island. June 26, 1924.) 
125 Atlantic Reporter, 273. 
INSURANCE—INSURED BOUND BY APPRAISEMENT, THOUGH MADE, 

NOT UNDER POLICY, BUT PURSUANT TO APPRAISAL AGREE- 

MENT. ‘ 

Where the submission for an appraisal of sound value and loss, upon property 
injured by fire and covered by fire policies, was based on the agreement of the parties 
in lieu of the provisions of the policy, insured was bound by an appraisal properly 
made under such arrangement. ; 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 

On motion for reargument. Reargument denied. 

See former opinion in 124 Atl. 469. ; 

William J. Brown, of Providence, for complainant, 
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Felix Hebert, of Providence, for respondents. 

Per Curiam. The above-entitled cause is before us upon the complainant’s motion 
for reargument, made after the filing of the court’s rescript, affirming the final decree 
of the superior court. 

In his motion the complainant urges consideration of the fact that the submission 
to appraisers was not entered into in accordance with the provisions of the policies, 
but was by an agreement between the complainant and the respondents made before 
the filing of proofs of loss and before disagreement as to the amount of loss had 
arisen. This fact was not previously called to our attention by the parties, and the 
respondents’ counsel in his brief states that the submission was made under the terms 
of the policies. We fail to see, however, if the fact is as now stated, that the ques- 
tions presented are affected by that circumstance. The submission in either case 
would be for an appraisal of sound value and loss upon the property injured by 
fire, which property was the subject of the policies issued by the respondents. In 
either case the duty of the appraisers would be the same with regard to the matter 
of the complainant’s contention. 

The other matters set out in the complainant’s motion were fully considered by 
the court before filing its rescript, and we find nothing in the motion which leads 
us to change our former conclusion. 

The motion for reargument is denied. 


SHABECK vy. STANDARD FIRE INS. CO. (No. 5903.) 
(Supreme Court of Rhode Island. July 2, 1924.) 
125 Atlantic Reporter, 288. 
1. INSURANCE—POLICY HELD RENEWED WHEN AGENT DIRECTED 

TO RENEW. 

Where plaintiff directed authorized agent of defendant, a foreign insurance com- 
pany, to renew a fire policy, but through inadvertence of agent's clerk no new policy 
was issued or bill rendered for the premium, he/d, that a renewal was made. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

2. INSURANCE—PROMISE TO PAY PREMIUM HELD SUFFICIENT CON- 

SIDERATION. 

Payment, or the promise to pay a premium, is sufficient consideration for a con- 
tract of insurance or a renewal thereof under the statute prescribing a standard form 
of policy. 

(For other cases, see Insurance, Dec. Dig. §§ 137[1], 145[3].) 

3. INSURANCE—RENEWAL HELD MERELY EXTENSION OF TIME OF 

EXPIRATION. 

By a renewal, the original policy is continued under the original stipulations, the 
only change therein being the time of its expiration, and failure to issue new policy 
does not affect insured’s rights. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

4, INSURANCE—FOREIGN INSURANCE COMPANIES REQUIRED TO 

CONTRACT THROUGH LICENSED RESIDENT AGENT. 

Under Gen. Laws 1923, § 3778, a foreign insurance company is prohibited from 
making contracts of insurance except by licensed resident agents. 

(For other cases, see Insurance, Dec. Dig. § 18.) 

Exceptions from Superior Court, Providence and Bristol Counties; Edward W. 
Blodgett, Judge. 

Assumpsit by John C. L. Shabeck against the Standard Fire Insurance Company. 
Decision for plaintiff, and defendant brings exceptions. Exceptions overruled, and 
case remitted with directions to enter judgment on the decision. 

Alexander L. Churchill, Philip C. Joslin, and Wilson, Churchill & Curtis, all of 
Providence, for plaintiff. 

Felix Hebert, of Providence, for defendant. 

Stearns, J. [1] Assumpsit with two counts: The first alleges that a certain 
policy of fire insurance in the standard form, whereby defendant did insure plaintiff’s 
stock and fixtures for one year from February 1, 1921, was by defendant, on January 
20, 1922, renewed under the original stipulations for the term of one year from 
February 1, 1922; that a loss by fire occurred March 19, 1922, which refendant re- 
fused to pay. The second count alleges an agreement by defendant to renew an 
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existing policy failure to issue the policy, the loss by fire and consequent damage, and 
refusal of defendant to pay such damage. 


The amount of the loss, the compliance or offer to comply by plaintiff with the 
necessary conditions precedent to recovery, the refusal by defendant to pay the loss, 


and that there was no increase of hazard are facts not in dispute. The question is 
on the liability of the insurer. 


After a hearing, jury trial being waived, the trial justice gave decision for plain- 
tiff. The case is here on defendant’s bill of exceptions. 

For over four years prior to the fire, plaintiff, a manufacturing jeweler, had 
carried a line of fire insurance, amounting to $33,750, through two agents in the city 
of Providence, and had instructed both agents to continue to carry the same line 
unless he directed them otherwise. One of these agents, Mr. Harrington, represented 
defendant and had been its regular agent in this state for some years. Harrington 
was kept supplies by defendant with policies executed by the officers of the company 
in blank; he wrote and issued policies for defendant, bound policies, collected pre- 
miums, made surveys if requested, settled small losses, and did such other business 
as was required under his agency agreement. As policies in defendant company ex- 
pired, he renewed them, including those of plaintiff, without giving any previous 
notification to defendant. Plaintiff had three policies written through Harrington’s 
office expiring in February, 1922, one of which was in defendant company. January 
20, 1922, plaintiff and Harrington were talking on another matter. The clerk in the 
latter’s office who had charge of renewals called his attention to the fact that they 
had some of plaintiff's policies which were expiring on the Ist and 12th of February; 
Harrington then said to plaintiff, “Do you want those policies renewed?” to which 
plaintiff replied, “Do the usual thing in the usual way”; whereupon Harrington directed 
his clerk to renew the three policies; he understood plaintiff intended to have the 
policies renewed in the same companies in which plaintiff's insurance had been car- 
ried continuously since the first policy was written. An expiration slip was regularly 
kept by one of Harrington’s clerks, which was made up from cards on which the facts 
concerning different risks and policies were entered. Each of the entries referring 
to the three policies was marked “O. K.” by the clerk; on the margin of the entry 
of the policy in defendant company was the notation “R,” which indicated that it 
was renewed. The “O. K.” meant that the policy had been renewed in the same 
company. Two of the policies were renewed, and new policies were issued. By an 
oversight, as it is claimed, the clerk did not issue a new policy in defendant company. 
The clerk, who was out of the office for a time owing to sickness, on one occasion 
later, in response to a telephone inquiry from Harrington, assured him that all 
renewals (which included plaintiff’s) were all made up to the tenth of February. 


Immediately after the fire plaintiff and Harrington discovered that the policy in 
defendant company had not been written. Defendant, who had received no notice 
of the renewal, on being informed of the facts denied any liability. It claims that 
Harrington, who was also an agent for other insurance companies, never intended to 
renew this insurance in defendant company. Plaintiff testified that he told Har- 
rington “it was all right” (to renew) but that he did not at that time recall that 
one of the policies was in defendant company; that he had not thereafter taken out 
any additional insurance. He paid no premiums on the renewals as no bill had been 
presented by Harrington. The regular procedure was for Harrington at intervals 
to send to plaintiff an itemized statement of premiums charged on defendant's poli- 
cies and the total amount would then be paid and settlement made by one check. 
Plaintiff had never before paid, or been called upon to pay, a premium on any policy 
in defendant company when the same was issued. He had not made a tender of the 
premium of defendant’s denial of liability, but he was ready and offered to pay the 
same at any time; it was his intention to renew the policies in the same companies 
where he had had them for a number of years. He kept no record of his insurance 
and did not know at the time what companies he was in, as his bookkeeper kept 
the policies; all that he knew was the amount of his insurance; he did not intend to 
change his companies although he did not tell Harrington that he wanted them 
renewed in the same companies. 

The statutory standard form of fire insurance policy provides that— 

“This policy may by a renewal be continued under the original stipulations, in 
consideration of premium for the renewed term, provided that any increase of hazard 


778 Insurance Law Journal, Vol. 63. [Nov., 1924 


must be made known to this company at the time of renewal or this policy shall be 
void.” 

Either party may cancel the policy at any time, by giving notice to the other, 
and it is further provided that, if the premium has actually been paid, the unearned 
portion shall be returned to the insured, the insurer retaining the customary short 


[2, 3] The actual payment of the premium is not essential to a valid contract of 
insurance under this statute. The payment or the promise to pay the premium is a 
legal consideration for the contract of insurance or the renewal thereof. The statute 
does not require any particular form of renewal. The agreement for a renewal is 
the essential thing. The form is unessential. The effect of a renewal is to continue 
the policy under the original stipulations. The practice of different companies in 
regard to renewals is varied—renewal slips, binders, new policies, etc., are some of 
the more usual methods. The practice of defendant company was to issue by its 
agent a new policy for a renewal. But the failure to issue a policy to plaintiff 
in no way affects his rights. By the renewal the original policy is continued under 
the original stipulations, and the only change therein was in the time of its expiration. 
Squier v. Hanover Fire Ins. Co., 162 N. Y. 552, 57 N. E. 93, 76 Am. St. Rep. 349; 
Sanford v. Orient Ins. Co., 174 Mass. 416, 54 N. E. 883, 75 Am. St. Rep. 358; Lea v. 
Atlantic Ins. Co., 168 N. C. 478, 84 S. E. 813; Mallette v. British Assurance Co., 91 
Md. 471, 46 Atl. 1005. 

[4] The method of doing business between defendant and its agent did not bind 
plaintiff. Defendant, a foreign insurance company, is prohibited from making con- 
tracts of insurance in this state except by licensed resident agents. Gen. Laws 1923, 
§ 3778. Harrington had the authority of his principal to make the renewal, and the 
trial justice has decided that he did make it;,we find no error in this respect. 

The other exceptions of defendant are without merit. 

All of the defendant’s exceptions are overruled, and the case is remitted to the 
superior court with direction to enter judgment on the decision. 


HOME INS.-CO. v. FORT WORTH GRAIN & ELEVATOR CO. (No. 7141.) 
(Court of Civil Appeals of Texas. San Antonio. May 22, 1924. Rehearing Denied 
June 18, 1924.) 

262 Southwestern Reporter, 870 
6. INSURANCE—INSURER HELD TO WAIVE RIGHT TO FORFEITURE 

FOR BREACH OF WARRANTY BY PROMISE TO PAY LOSS. 

Where fire insurer’s agent assured insured that, notwithstanding insured’s breach 
of warranty, the policy would be paid, and insured relied thereon and expended 
time and money in procuring and furnishing the agent evidence of the value of 
the property destroyed and of that salvaged, insurer thereby waived its right to 
a forfeiture. 

(For other cases, see Insurance, Dec. Dig. §3%4.) 

Error from District Court, Tarrant County; Ben M. Terrell, Judge. 

Action by the Fort Worth Grain & Elevator Company against the Home Insur- 
ance Company. Judgment for plaintiff, and defendant brings error. Affirmed. 

Locke & Locke and Paul M. O’Day, all of Dallas, for plaintiff in error. 

Capps, Cantey, Hanger & Short, J. W. Stitt, and W. D. Smith, all of ,Fort 
Worth, for defendant in error. & 

SmitH, J. This suit was brought by the grain elevator company against the 
insurance company to recover upon a fire insurance policy in the sum of $1,000, $700 
upon stock, and $300 upon machinery. Policies were also carried in a number of 
other insurance companies covering the same risk. It is conceded that the property 
covered was destroyed by fire during the apparent life of the policy, on October 
27, 1914, but the company contested the claim for insurance upon several grounds, 
among them being the contention that the policy sued on was void, because during 
its life the title to the insured property was transferred from the assured to others, 
without the consent of the insurer, and because the assured breached various record 
warranty and iron-safe clauses embraced in the policy, particularly those requiring 
the assured to take an inventory of the stock of goods, and to make and safely keep 
a complete set of books and records. The assured undertook to avoid the effect 
of conceded breaches of these warranties by the contention that the company, by 
waiving, forefited its right to enforce said provisions of warranty. 
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The principal questions of law raised on this appeal appear to have been dis- 
cussed and decided by the Court of Civil Appeals of the Sixth District in a com- 
panion case, growing out of the same fire and involving a similar policy containing 
provisions identical with the provisions here relied upon by the company as defenses 
to this suit. Insurance Co. v. Fort Worth Grain & Elevator, etc., Co. (Tex. Civ. 
App.) 257 S. W. 273. The facts in that case are similar to those in this case, 
except that they do not in that case raise the question of agency, as they do here; 
it is perhaps also true that the facts relating to unauthorized transfer of title differ 
in the two cases. But as writ of error has been granted by the Supreme Court 
in the cited case, its decision is of no particular value here, except as it may be 
persuasive. The two cases should be read together, particularly for a full view 
of the facts. 

It is contended by defendant in error that after the alleged agent of the 
company ascertained that the warranties and covenants in the policy had been breached 
by the assured, he stated to the latter that the policy would be paid according to 
the loss, notwithstanding the breach of the contract, and that in reliance upon 
this representation the assured changed his position for the worse by going to the 
trouble and expense of procuring data as to the loss and value of the property 
destroyed; and it is then contended by the assured that by this conduct the com- 
pany waived its right to insist upon the assured’s compliance with the warranties now 
urged in defense of the suit. If defendant in error’s claim of waiver is sus- 
tained, then all other questions in the case are immaterial to the decision. With 
that theory in mind, we will now consider the question of waiver, the first phase of 
which is in itself a question of agency. 

[1] One J. D. Buckalew appears to have been an independent fire insurance 
adjuster, who was not regularly employed by any company. When employed by 
a particular company it was in specific cases only, and such employment ended with 
the adjustment of each case. When the fire in controversy occurred, two or three 
different companies, but not the plaintiff in error herein, employed Buckalew as 
an adjuster on the case. In pursuance of the employment, he appeared upon the 
scene of the fire the day after it occurred and began negotiations with the assured 
looking to disposition of the claim. On this occasion, according to the jury’s 
findings, he told the assured that he represented plaintiff in error, the Home Com- 
pany, as well as other companies, although as a matter of fact he had no authority 
to act for plaintiff in error. A day or two later he entered into a written agree- 
ment with the assured by which the latter was authorized to sell certain property 
salvaged from the fire; Buckalew signed this agreement, specificially, as the agent 
of plaintiff in error as well as his own companies. A few days later he and the 
assured entered into a written nonwaiver agreement, and this he also signed specifi- 
cally as the agent of plaintiff in error. A little later, he subjected the manager of 
the assured to a sworn examination, procuring from him inventories, books, and 
papers of the assured. Throughout these negotiations he led the assured to believe 
that this action was taken and these things done in behalf of plaintiff in error, as 
well as other companies represented by him, and it was in response to these repre- 
sentations, and in a full belief of Buckalew’s agency for plaintiff in error and the 
other companies, that the assured entered and continued in the negotiations, disposed 
of the salvage, furnished evidence, submitted to sworn examinations, and otherwise 
entered whole-heartedly into what appeared to be a good-faith effort to ascertain 
all the facts upon which to determine whether or not the loss was one to be adjusted. 
Standing alone, however, none of these facts, nor all of them considered together, 
could serve to establish the relation of principal and agent between plaintiff in error 
and Buckalew, when no such relation actually existed, as was the case; for in no 
case may the fact of agency be shown solely by the words and acts of the assumed 
agent. Mechem, Agency, §§ 285, 289. ; 

[2,3] As Buckalew admittedly had no express authority to act for plaintiff 
in error, the latter may not be bound by his acts unless it expressly or impliedly 
ratified those acts. It is not contended, nor can it be, that there was an express 
ratification, and hence the inquiry is now narrowed to the one question: Was 
there an implied ratification? The facts in this connection, considered, as they must 
be, in the light most favorable to defendant in error, are these: After the occur- 
rence of the facts we have set out, wherein it appears that Buckalew had represented 
himself to the assured to be the agent of plaintiff in error, and by reason of such 
representation, which assured relied upon, the assured furnished the inventory, books, 
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records, and all other information called for by Buckalew, and submitted to an ex- 
amination by Buckalew, and otherwise subjected himself to the instructions of 
Buckalew as its assumed against, plaintiff in error sent an adjuster of its own selection 
to Fort Worth, and to Buckalew, who gave the adjuster access to all of Buckalew’s 
files, as well as to the assured’s lists, books, and records, and the agent thoroughly 
examined these papers, acquainted himself with their contents, and thereby not only 
learned all the facts Buckalew had ascertained through his assumed agency, but was 
also apprised of Buckalew’s assumption of authority to represent plaintiff in error, 
and of his acts by virture of that assumption. 

We think that at this juncture, when notice of the assumed agency and its 
operation to the obvious prejudice of the assured was brought home to plaintiff in 
error, it was clearly the latter’s duty to speak, and speak promptly and in no uncer- 
tain manner, and repudiate the authority Buckalew had assumed to exercise in 
its behalf. The leading authority on agency quotes and approves this statement 
of the rule, that— 

“It is true that mere knowledge, on the part of the principal, of an agent’s 
unauthorized action, will not make silence or noninterference in all cases amount 
to ratification. But it would where the party dealing with the agent is misled or 
prejudiced, or where the usage of trade requires, or fair dealing demands, a prompt 
reply from the principal.” Mechem, Agcy. §§451 et seq., 468; Bigelow, Estoppel, 
p. 648 et seq. 

But, instead of pursuing this course, which is dictated by every feeling of fair 
dealing and good faith, plaintiff in error not only failed to speak up and repudiate 
Buckalew’s assumption of authority to act for it, but shortly afterwards, and per- 
sistently thereafter, affirmatively refused to disclose that Buckalew was not its agent, 
or who was in fact representing it in the matter. So long was the assured per- 
mitted to proceed under the deception practiced by Buckalew and acquiesced in by 
plaintiff in error that he had placed all the material facts of his case in the posses- 
sion of Buckalew, and therefore in the possession of plaintiff in error. And so by 
remaining silent, when in good conscience it should have spoken, plaintiff in error 
assumed a solemn duty to thereafter continue silent, and take the consequences of 
the acts of the assumed agent. 

[4] Plaintiff in error not only failed to repudiate the acts of Buckalew in 
assuming to be its agent, but it availed itself of every benefit derived from Buckalew’s 
ects done under and by virtue of the assumed authority; it appropriated those 
benefits to its own use, and now seeks to defeat the assured’s suit with the very 
facts and evidence first procured by Buckalew, under and by virtue of that assumed 
authority. To permit plaintiff in error to speak now, when it was silent then, would 
lend aid to the practice of a fraud, to which this court declines to be a party. 10 
R. C. L. p. 765; Bigelow, Estoppel, p. 648, §4; Mechem, Agcy. § 434, et seq. It is said 
by Mr. Mechem that— 

“There is, further, ordinarily no more certain and satisfactory a method of 
manifesting approval of an act than by voluntarily and knowingly taking the benefits 
which flow from its performance; and it is a general rule, of constant application 
in the law of agency, that he who, voluntarily and with knowledge of the facts, 
accepts the benefit of an act purporting to have been done on his account, by his 
agent, thereby ratifies it and makes it his own as though he had authorized it in 
the beginning.” 

And again: 

“One, therefore, who voluntarily accepts the whole or any part of the proceeds 
of an act done by one assuming, though without authority, to be his agent, must 
ordinarily be deemed to ratify the act and take it as his own with all its burdens 
as well as all its benefits. He may not ordinarily take the benefits and reject the 
burdens, but must either accept them or reject them as a whole.” 

[5] We think it quite clear that under the facts stated the court below 
was authorized and is presumed to have found that the insurance company ratified 
the assumed authority exercised by Buckalew to act for plaintiff in error, and 
that by appropriating to its own use the benefits flowing from the assumed agent’s 
acts in its behalf, plaintiff in error is estopped to deny the authority of Buckalew 
to bind it. 

The jury found, upon sufficient evidence, that while acting under the assumed 
authority, and after he had learned of the alleged breaches of warranty now urged 
as defenses by plaintiff in error, Buckalew assured defendant in error that the policy 





Fire] Springfield Fire & Marine Ins. Co. v. Republic Ins. Co. 781 


here sued on would be paid according to the loss sustained, and by this assurance 
induced defendant in error to go to some trouble and expense in assembling facts 
essential to proofs of loss, salvage, value of property destroyed, etc. It is now 
settled that— 

_. “Where there has been a breach of a condition in a policy and the insurer, 
with full knowledge of the facts, and without denying its liability on that ground, 
apparently recognizes the validity of the policy, and requires the insured to furnish, 
and he does furnish at some trouble and expense, proofs of a loss under the 
policy, the insurer is precluded from setting up such a breach as a defense in an 
action thereon.” Bigelow, Estop. p. 717; 26 C. J. p. 335, §420; Insurance Co. v. 
White (Tex. Civ. App.) 177 S. W. 162. 

Mr. Bigelow thus states the rule: 

“Where by the course of conduct of one party to a contract, entitled to the 
performance of certain terms or conditions thereof, the other party has been led to 
believe, as a man of average intelligence, that such performance will not be required, 
until it has become too late to perform, or until to insist upon performance would 
work material injustice, the person who has so conducted himself is barred from 
asserting the right he had.” 

And again: 

“Any agreement, declaration, or course of action on the part of an insurance 
company, which leads a party insured honestly to believe that by conforming thereto 
a forfeiture of his policy will not be incurred, followed by due conformity on his 
part, will estop the company from insisting upon a forfeiture which by the express 
terms of the contract might be claimed.” 

[6] Applying the rule to the facts of this case, to which it is clearly appropriate, 
we hold that when Buckalew assured the defendant in error that the policy would 
be paid according to the loss sustained, and the assured relied thereon, and at the 
agent’s instance changed his position for the worse by expending time and money in 
procuring and furnishing the agent evidence of the value of the property destroyed 
and of that salvaged, the insurer thereby waived its right to a forfeiture because 
of the breach of warranty, of which it had notice. 

These conclusions render immaterial all of plaintiff in error’s assignments of 
error, except one raising the question of limitation. The latter will be overruled as 
being without merit, and the others because immaterial. 

The judgment is affirmed. 


SPRINGFIELD FIRE & a ee CO. v. REPUBLIC INS. CO. 
(No. -) 
(Court of Civil Appeals of Texas. Dallas. May 10, 1924. 
Rehearing Denied June 7, 1924.) 
262 Southwestern Reporter, 814. 

1. INSURANCE—INSURER ESTOPPED TO SET UP INVALIDITY OF 
FIRE POLICY BECAUSE INSURED NOT SOLE OWNER OF INSURED 
PROPERTY. ; , 
Insurer was estopped to set up requirement of fire policy that it should be void 

if insured was not sole owner of insured property, where insurer knew at time it 

issued policy that it was insuring whatever interest insured had as lessee in improve- 
ments attached to building owned by another. 
(For other cases, see Insurance, Dec. Dig. § 389[2].) 

2. INSURANCE—FIRE POLICY REQUIREMENT OF TRUE STATEMENT 
OF INSURED’S INTEREST IN PROPERTY HELD SUFFICIENTLY 
COMPLIED WITH. ; ’ ; 
Requirement of fire policy of true statement of insured’s interest in property 

insured was sufficiently complied with by statement that improvements were situated 

on leased — ‘ Dec. Dig. § 282[12].) 

For other cases, see Insurance, Dec. Dig. ; 

3 INSURANCEINSURED'S FAILURE TO CALL FOR PARTICULARS 
OF LEASE HELD NOT TO DEPRIVE INSURED OF FULL INDEM- 
NITY. 

In insurance of leased property, that particulars of lease were not called for by 
policy, or made subject of specific inquiry, could not be urged against insured’s 
right to full indemnity after destruction of property. 
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(For other cases, see Insurance, Dec. Dig. § 389[7].) 

4. INSURANCE—RULE OF CONSTRUCTION STATED. 
The language of an insurance contract must be construed according to the parties’ 

evident intent, to be derived from words used, subject-matter to which they relate, 

and matters naturally or usually incident thereto. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. LANDLORD AND TENANT—LEASE HELD TO CONSTITUTE ONE 
ENTIRE CONTRACT WHERE RENEWAL PRIVILEGE EXERCISED 
BY LESSEE. 

Where original lease was for five years with lessee’s right to renew for a like 
additional period on same terms and conditions, upon exercise of such privilege by 
lessee, lease and its renewal provisions constituted one entire contract for a term 
of ten years. 

(For other cases, see Landlord and Tenant, Dec. Dig. § 88[1 


6. ae AND TENANT—ASSIGNEE HELD ENTITLED TO RENEW 


Assignee of lease could exercise opttion to renew or extend term of lease con- 
tract as if it had been original lessee. 

(For other cases, see Landlord and Tenant, Dec. Dig. § 79[2].) 

7. INSURANCE—ASSIGNEE HELD TO HAVE INSURABLE INTEREST 
IN IMPROVEMENTS ERECTED BY HIM IN LEASED PROPERTY. ; 
Assignee of lease was entitled to protect by insurance improvements made in 

a building under a lease for five years, with an option to renew for another five years, 

which option had been exercised, since it was only at expiration of ten-year term 

that improvements would become property of lessor. 

(For other cases, see Insurance, Dec. Dig. § 115[4]. 

8. INSURANCE—MEASURE OF RECOVERY BY LESSEE’S ASSIGNEE 
——— OF IMPROVEMENTS ON LEASED PREMISES 
In the destruction of premises leased for theater purposes, true measure of dam- 

ages, in order to indemnify lessee’s assignee, the insured, was cost of replacing the 

improvements placed in leased building necessary to the conduct of the theater 
business. 

(For other cases, see Insurance, Dec. Dig. § 502.) 

Error from Dallas County Court at Law; Frank G. Harmon, Judge. 

Action by the Republic Insurance Company against the Springfield Fire & Marine 
Insurance Company. Judgment for plaintiff, and defendant brings error. Affirmed. 

Paul M. O’Day and Locke & Locke, all of Dallas, for plaintiff in error. 

Coke & Coke and T. G. Murname, all of Dallas, for defendant in error. 

VAUGHAN, J. This suit was instituted on the 24th day of August, 1921, by 
defendant in error to recover on a policy of fire insurance issued by plaintiff in error 
to the Queen Theaters, Inc. As assignee of the Queen Theaters, Inc., the defendant 
in error held a four twenty-fifths interest in the contract of insurance involved. On 
an agreed statement of facts the judgment appealed from was by the court, without 
the aid of a jury, rendered for defendant in error for the sum of $503.30, the 
full amount sued for. 

In June, 1912, one E. H. Hulsey, individually, leased the property at 1501-03 Elm 
Street for a period of five years from August 1, 1912, to be occupied as a theater 
or for mercantile purposes, with an option of renewal for an additional period of 
five years upon the same terms and conditions except as to amount of rent, and 
that no privilege of renewal should be contained in the renewal term. Under this 
lease contract Hulsey agreed to pay his rent, $1,075 per month, to keep the property 
in repair, to deliver it at the expiration of the term in good order and condition, 
“natural wear and tear and damage by fire and the elements excepted.” 

Hulsey agreed to make certain improvements and additions to the structures, 
including the erection of a new front wall and the extension of the side walls to 
the rear property line, and the removal of the rear wall to that line or the erection 
of a new wall on that line; such improvements and additions to cost not less than 
$20,000. Hulsey also agreed, at the termination of the lease, on certain conditions, 
to pay the sum of $1,500 for the cost of restoring the second and third floors of 
the building, which Hulsey was authorized to remove in remodeling same during 
the term. 
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In addition, the lease contract contained the following provisions material to 
the disposition of this appeal: 

“The premises hereby leased are now occupied by a three-story brick building 
used for mercantile purposes. It being the lessee’s intention to use said premises 
wholly, or in part, for theater purposes, he is hereby given the right to entirely 
remodel the building now located on said leased premises for such purposes, but 
he shall not impair the integrity of the walls nor the roof in such remodeling. All 
permanent improvements made by the lessee to belong to the lessor at the expiration 
of the hereby granted lease. In case the walls or roof of the building on said prem- 
ises, or any part thereof, shall be partially destroyed or damaged by fire, * * * 
so that the same shall thereby be rendered unfit for occupancy, then, and in such 
case, the rent reserved * * * shall be abated; * * * it being understood that the 
destruction by fire of such parts of said building as lessee erects and is to keep 
in repair shall in nowise affect the payment of rents hereunder. Except for the 
repairs of the main walls, should same be damaged by fire, * * * and except for 
repair of the roof when necessary, the lessor shall not be called upon to make any 
improvements upon the property here leased during the herein demised term. In 
case the walls or roof of the building on the said premises, or any part thereof, 
shall be partially destroyed or damaged by fire or by the elements, so that the same 
shall thereby be rendered unfit for use and occupancy, then, and in such case, the 
rent reserved, or a just proportionate part thereof, according to the nature and 
extent of the damage, shall be abated until the premises shall have been duly repaired 
and restored by the lessor or his heirs or assigns. In case, however, of the property 
being totally destroyed by fire or the elements, the lessee shall pay rent to the time 
of such destruction and then this lease shall come to an end, and, if any rent has 
been paid in advance, lessor or his heirs or assigns hereby agree to refund all rent 
paid beyond the date of such total destruction.” ; 

The improvements contemplated were made by E. H. Hulsey for the purpose 
of converting the building into a moving picture theater at an expense of approxi- 
mately $47,000, in addition to the sum of $4,078 rents paid during the course of 
construction. On the 14th day of April, 1913, E. H. Hulsey executed a conveyance 
to Queen Theaters, Inc., wherein in consideration of $100,000 paid he conveyed to 
said Queen Theaters, Inc., his leasehold interest in and to the property leased by 
him from said Edw. Gray, also all his then right, title, and interest in the Queen 
Theater situated on said leased premises and all furniture, fixtures, and parapher- 
nalia of every kind then situated in said theater building and used in connection 
therewith. On the 14th day of April, 1913, and prior to the execution of the above 
conveyance, said E. H. Hulsey transferred and assigned unto the Queen Theaters, 
Inc., all his right, title, and interest in and to said lease contract, to which transfer 
Edw. Gray, the owner, consented as per proper indorsement made by him on said 
transfer. 

On March 14, 1917, the lease was, by the lessor Gray and the Queen Theaters, 
Inc., duly extended under the renewal option for a period of five years from and 
after August 1, 1917, in all its terms and provisions. There never was any agree- 
ment between Edw. Gray, the owner of the building, Mr. Hulsey, or the Queen 
Theaters, Inc., that any insurance should be carried by Mr. Hulsey or the Queen 
Theaters, Inc., on the improvements erected by Hulsey, and Mr. Hulsey did not 
advise Gray of the fact that such insurance would be or was carried, and, so far 
as known to Hulsey, Gray did not know until after the fire, September 27, 1917, 
that any such insurance ever was carried by Hulsey or the Queen Theaters, Inc. 

On September 27, 1917, the date of the fire that gave rise to this litigation, the 
owner, Gray, had outstanding the following policies: 

Company 

Republic Insurance Company 

German Underwriters 

New Hampshire 

New York Underwriters 

Phoenix Insurance Company of Hartford 

Home Insurance Company P ; 
insuring his interest as owner, aggregating $25,000; and there was outstanding the 
following policies procured by the Queen Theaters, Inc., to cover its interest in 
the improvements and betterments: 
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Company 

Springfield Fire & Marine 

National Union 

National Fire 

Etna Fire Insurance Company 

Delaware Underwriters 2,500 
aggregating $20,000, each of which was on Texas standard form and insured Queen 
Theaters, Inc., as follows: 

“On improvements, parts, and betterments attached to the three-story and base- 
ment, brick, composition-roofed building, made by the assured as lessee, also includ- 
ing statuary, frescoes, fixtures, paintings (in case of loss no picture, painting, or 
statuary to be valued at exceeding cost), and ticket booth, all while contained in 
the above-described building, situated and known as Nos. 1501-1503 Elm Street, 
in the City of Dallas, Tex.” 

The total damage done to the building, including the improvements and better- 
ments erected by Hulsey, by fire amounted to $22,950.90. Of this sum, $12,582.65 
represented the total damage done to said improvements and betterments. 

On November 13, 1917, Queen Theaters, Inc., assigned all its interest in the poli- 
cies on the improvements and betterments to Edw. Gray in consideration that 
said Gray had agreed to replace the improvements and fixtures placed upon said 
building by lessee damaged by said fire and covered by the policies issued to the 
Queen Theaters, Inc., which assignment included its interest in the policy involved. 

On the Ist day of December, 1917, Edw. Gray assigned four twenty-fifths of 
his interest in said policies to the defendant in error, Republic Insurance Company. 
After the fire, in accordance with the terms of the agreement, which required Gray 
to rebuild in case the loss should not be total, provided also it should be sufficient 
to render the building unfit for occupancy. Gray did rebuild, not only the portion 
of the building destroyed by fire which he leased to Hulsey, but also the improve- 
ments and betterments made by Hulsey, without cost to the Queen Theaters, Inc., 
further than the transfer of said interest in the above policies. 

As a basis for this appeal, the following propositions are advanced by plaintiff 
in error: (1) The policy in suit contained provisions whereby it was rendered void 
if the interest of the plaintiff, in the subject of insurance, be other than unconditional 
and sole ownership. (2) The effect of the provision referred to in the preceding 
proposition is that the policy is void because at the time of the issuance of the 
policy the plaintiff’s interest in the building was not the sole and unconditional owner- 
ship thereof. (3) The basis of a contract of insurance is indemnity. Any inter- 
pretation of a contract of insurance which allows a possible gain to the insured by 
the happening of the event upon which the liability of the insurer becomes fixed is 
contrary to the fundamental nature of insurance and will not be allowed. (4) Queen 
Theaters, Inc., under the terms of the lease with Edw. H. Gray, was under no 
obligation to pay rent, provided the fire was of such a nature as to render the prem- 
ises unfit for use and occupancy; it was the duty of the lessor, in case the fire 
did render the premises unfit for use and occupancy (and in the absence of total 
destruction), to repair and restore the same. (5) Because the fire rendered the 
premises unfit for use and occupancy and because the destruction of the premises was 
not total, the lessor, Edw. H. Gray, was under obligation to, and did, restore the 
insured premises without any cost to the Queen Theaters, Inc.; not one cent of loss 
was suffered by the Queen Theaters; therefore neither it nor its assigns are entitled 
to any indemnity. (6) The measure of loss or damage suffered by the lessee of a 
building is the difference between the value of the use of the premises and the 
actual rent. : 

[1] Plaintiff in error, as shown by the terms of its policy, knew at the time it 
issued its policy that it was insuring whatever interest Queen Theaters, Inc., had 
as lessee in improvements, parts, and betterments attached to a building owned by 
another, and therefore subject to the terms of any lease in existence, as well as to 
the general principle of the law of fixtures wherein parts and betterments attached 
to realty become a part thereof. The language, “on improvements, parts, and better- 
ments attached to the three-story and basement, brick, composition-roofed building, 
made by the assured as lessee,” shows plainly that there was no concealment by 
Queen Theaters, Inc., of the nature of its interest in the property for which it 
sought to be indemnified against loss by reason of the destruction of same by fire. 
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The quantum of the risk assumed by plaintiff in error appeared clearly therefrom 
to have been to indemnify the assured against loss by fire of the improvements, 
parts, and betterments attached to a building owned by another, which improve- 
ments, etc., had been attached thereto by the assured as lessee, clearly indicating 
that the assured was not asserting absolute ownership in the property, but a financial 
interest therein, measured by the value of said improvements used in connection 
with the building by assured, for which said building had been leased and said im- 
provements and betterments made, viz., for theater purposes. 

Therefore plaintiff in error is estopped to set up that portion of its printed 
policy providing that same should be void if the assured was not the sole and uncon- 
ditional owner of the insured property, same being inconsistent with the nature of 
the insurance sought and in reference to which plaintiff in error was fully advised; 
for, as well said in the case of Mass. Bonding & Ins. Co. v. Tex. Finance Corp. 
(Tex. Civ. App.), 258 S. W. 250: 

“Appellant knew this was the sole purpose of appellee’s purchase of the insur- 
ance. With full knowledge in this respect, it issued its indemnity bond with the 
indorsement thereon showing the character of business in which appellee was engaged, 
and undertook to give it the insurance desired. * * * The contention of appellant 
* * * can only be maintained on the assumption that, knowing the purpose for which 
appellee purchased the insurance, it delivered to appellee its bond and certificates 
which failed of this purpose; and that appellee knowingly contracted itself out of 
court in any suit for indemnity for loss from the very acts of the parties [against 
which] it is here complaining.” 

[2,3] The statement that the improvements were situated on leased land was a 
sufficient compliance with the provisions of the policy that required a true statement 
of the interest of the assured in the property to be made. This language of the 
policy called special attention to the character and extent of the interest of the assured 
in reference to which it sought and obtained the issuance of the policy to indemnify 
it against such interest. This statement clearly implied that whatever interest assured 
had in the property was subject to the terms of a lease. That the particulars of 
the lease were not called for in the policy or made the subject of specific inquiry 
is not an omission that can now be urged to militate against the right of assured 
to the full measure of indemnity that the policy on its face secured. Fowle v. 
Springfield Ins. Co., 122 Mass. 191, 23 Am. Rep. 310; Security Ins. Co. v. Sellers 
et al. (Tex. Civ. App.), 235 S. W. 619; Va. Fire Ins. Co. v. Cummins (Tex. 
Civ. App.), 78 S. W. 716. 

[4] This conclusion is in harmony with, and justified by, the rule of construc- 
tion so often resorted to in cases of this character. The language used must be 
construed according to the evident intent of the parties to be derived from the 
words used, the subject-matter t. which they relate, and the matters naturally or 
usually incident thereto. Wood on Fire Insurance, §§ 182-187; Whitney v. Ins. Co., 
72 N. Y. 117, 28 Am. Rep. 116. 

[5] The original lease was for a period of five years from August 1, 1912, 
with the right of lessee to renew for an additional period of five years upon the 
same terms and conditions at a specified rental. This renewal privilege was exer- 
cised and completed by lessee. From this and other provisions of the lease herein 
quoted, we hold that the lease and its renewal provisions constituted one entire 
contract for a term of ten years, five years certain, with an additional five years 
to be made certain upon exercise by lessee of its renewal privilege, and that through- 
out the entire period of ten years all the terms and provisions of the contract 
remained intact and unchanged. Neal v. Harris et al., 140 Ark. 619, 216 S. W. 6, 
in which it is held: 

“Where, instead of a covenant in a lease for renewal, there is provision for 
extension of the term of the lessee’s option, on exercise of the option by the lessee, 
there is granted a present lease for the full term to which it may be extended, 
and not a lease for the lesser period, with a privilege of new lease for the extended 
term.” 

In the present case no new contract was provided for in the lease itself. The 
extended term of the lease under consideration was fixed by and was a part of 
the original lease. When the lessee exercised its option and gave the required notice, 
the parties were bound for the five additional years. 2 Underhill on Landlord and 
Tenant, par. 803; Hopkins v. McCarthy, 121 Me. 27, 115 Atl. 513; Kahn v. Am. 
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Stores Co., 94 N. J. Law, 367, 110 Atl. 562; Hill et al. v. Brown (Tex. Civ. App.), 
225 S. W. 784. 

In the latter case the court holds: 

“It is therefore held that if the lessee has the privilege of an extension, and 
holds over upon giving notice that he intends to exercise the privilege he holds for 
the additional term under the original lease, and not under the notice.” 

[6] The Queen Theaters, Inc., by the conveyance and the assignment of the 
leasehold interest executed by Hulsey, became subrogated and succeeded to all the 
rights of Hulsey in the lease contract and was entitled to all of the rights and 
benefits secured by its provisions to Hulsey, as well as subject to all of the burdens 
required by said lease contract to be performed by Hulsey. Therefore Queen 
Theaters, Inc., had the right to exercise the option to renew or extend the term 
of said lease contract as if it had been the original lessee therein. 

[7] We therefore hold that, after the exercise by Queen Theaters, Inc., as 
lessee of the option to renew or extend the present lease, the entire lease became 
one for a term of ten years, and that it could only have been at the expiration 
of the ten-year term that the “permanent improvements made by lessee” could have 
become the unqualified property of lessor, and that therefore, throughout the entire 
ten-year term, so long as “lessee” faithfully kept the balance of its covenants, it 
alone had the ownership of its fixtures and betterments, so that it would suffer an 
actual property loss by their destruction by fire, and this ownership it was entitled 
to protect by insurance. In the same way, throughout the entire period of ten years, 
it was distinctly understood that “destruction by fire or otherwise of such parts 
of said building as lessee erects and is to keep in repair” should in nowise affect 
the payment of rent due by lessee; also, throughout the entire ten-year period, 
“except for the repairs of the main walls, should same be damaged by fire,” lessee 
could not be called upon to make any improvements upon the property. 

It is readily apparent that lessor Gray had no interest in the parts and better- 
ments involved in this litigation and expressly relieved himself from any responsi- 
bility for same, or their replacement, as shown by two distinct provisions of the 
lease plainly providing that his sole duty should be to replace the walls and roof 
in event of fire, and that the destruction by fire of such parts as lessee was to erect 
should in nowise abate the payment of rent. 

In view of the fact that, in keeping with the purpose for which this property 
was leased, these parts and betterments were only adaptable to the conduct of a 
moving picture theater, Gray’s reasons for these provisions are perfectly obvious. 
After the fire Gray could have restored the walls and roof and called upon Queen 
Theaters, Inc., for the payment of rent as provided by the lease, and if it had 
wished to continue the operation of its theater, being the purpose for which said 
property was primarily leased, it would have been forced to restore the theater 
fixtures. As is revealed by the uncontradicted evidence, such was the situation and 
the very difficulty that developed after the fire leading up to the settlement of the 
matter in the very form in which it comes before this court. The Queen Theaters, 
Inc., after the fire, faced an actual loss by reason of the fact that the landlord 
was obligated only to restore the walls and roof, and the theater company, to avail 
itself of its lease and reopen its theater, would have been required to replace the 
theater fixtures at its own expense. Such a loss was not in anywise covered by the 
policies held by Gray, because at the time of the fire his sole interest as owner wag 
in the four walls and roof. 

Pheenix Ins. Co. v. Shulman Co., 125 Va. 281, 99 S. E. 602, in which the 
court held that— 

“Lessee would have an insurable interest in improvements made by it at its 
own expense, though lease obligated lessor, in case of partial destruction, to restore 
premises, since lessor in such case would be bound to repair only to the extent of 
restoring the premises to the condition in which they were when lease was executed 
and before lessee made improvements in question. * * * It was further provided 
in such lease that the work of installing said improvements should be commenced 
by January 1, 1915, be completed as soon thereafter as practicable, and when com- 
pleted were to become the property of the landlord; * * * the original cost of 
said improvements borne and paid by the assured was the sum of $12,024.17. * * * 
It is claimed by the insurance company that, under the provisions of the lease * * * 
the assured had no insurable interest in the improvements aforesaid, for the reason 
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that in case of partial destruction of the premises by fire * * * the landlord, as 
provided in the lease, was obligated to restore the premises. * * * We may conclude 
that as between the landlord and the assured the destruction of the leased premises 
by fire was only partial, and yet the correctness of said position would depend upon 
the determination as to what condition the landlord was obligated by the lease to 
restore the premises in such case. * * * But, if it be conceded that if the premises 
were not totally destroyed, there was an obligation upon the landlord to repair, 
such obligation would go to the extent of restoration of the premises only to 
the condition they were in when the lease was executed. * * * This was the 
extent of the landlord’s obligation. Were the landlord to discharge that obligation, 
that would not restore the improvements which were the subject of the insurance, 
but a different class of improvements. The assured would be still left wholly with- 
out the class of such improvements which were put in at its expense. * * * To 
again obtain the better class of improvements aforesaid the assured would have 
to put them in at its own expense as it did originally. * * * If the leased 
premises * * * had been totally destroyed by the fire without fault of the lessor, 
* * * there was under said lease no obligation on the landlord to restore the prem- 
ises. Hence, whether the destruction of the leased premises was total or partial, 
the assured had an insurable interest at the time of the fire in the subject of the 
insurance.” 

[8] We adopt the reasoning in the above case as being applicable in every 
respect to the instant case, and hold that the true measure of damage, in order to 
indemnify the assured, was the cost of replacing the parts and betterments placed 
by the Queen Theaters, Inc., in the leased building necessary to the conduct of the 
theater business and covered by plaintiff in error’s policy. 

It follows as a natural sequence that as the Queen Theaters, Inc., had a valid 
demand against plaintiff in error, defendant in error, as the assignee of four twenty- 
fifths of that demand, is entitled to recover its proper proportionate part of the 
amount in which said theater company was entitled to be indemnified. As stated, 
this case was tried upon an agreed statement of facts, whereby, among other things, 
it was provided: Estimates made as to amount of damage and cost of restoration 
establish that, out of the total loss of $22,950.90, $10,368.25 fell upon the companies 
carrying Gray’s interest as owner, while $12,582.65 fell upon plaintiff in error and 
its companion companies carrying the theater company’s interest in the theater parts 
and betterments which had been placed upon the premises under the lease of E. H. 
Hulsey. 

The following admission was also contained in the agreed statement of facts: 

“That without admitting liability upon the part of the insurers, and subject to 
the legal questions involved in the suit, the amount of said sum of $12,582.65, loss 
on improvements and betterments, would be apportionable between the companies 
hereinbefore shown as issuing policies to Queen Theaters, Inc., covering improve- 
ments and betterments in the following manner: 

Company Policy Amt. of Policy Proportionate Amt. 
Springfield Fire & Marine 12461 $5,000 $3,145.66 

“(Apportionment as to other companies omitted.)” 

[9] Therefore we hold that plaintiff in error is not in position to raise the 
question of the measure of damages. The amount for which the judgment was 
rendered, to wit, $503.30, was the amount payable by plaintiff in error under the 
above apportionment, and as defendant in error, for a valuable consideration, held 
an assignment for four twenty-fifths of the amount payable by plaintiff in error 
unter said apportionment, the judgment rendered in favor of defendant in error was 
correct. 

Therefore said judgment should be in all things affirmed; and it is so ordered. 

Affirmed, ; 
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WASHINGTON FIRE RELIEF ASS’N v. ALBRO er ux. (No. 18624.) 
(Supreme Court of Washington. June 3, 1924.) 
226 Pacific Reporter, 264. 

1. INSURANCE—POLICY NOT VOID BECAUSE APPLICATION NOT AT- 
TACHED; INSURER FAILING TO DELIVER APPLICATION WITH 
POLICY CANNOT PLEAD OR PROVE IT. 

Under Rem. Comp. Stat. § 7075, fire policy is not void because application was not 
a to insured therewith, but insurer cannot plead or prove application to affect 
policy. 

(For other cases, see Insurance Dec. Dig. §§ 134[2], 151[2], 650.) 

2. INSURANCE—INSURER NOT DELIVERING APPLICATION WITH 
POLICY HELD ENTITLED TO PROVE FALSE REPRESENTATIONS 
AS TO OTHER INSURANCE BY OTHER MEANS. ° 
Under Rem. Comp. Stat. § 7075, insurer not delivering application with fire 

policy, which itself contains provision against other insurance, may prove false and 

fraudulent representations as to non-existence of other insurance by any other means 
than introduction of application containing such representation. 

(For other cases, see Insurance, Dec. Dig. § 655[1].) 

3. INSURANCE—STRICT RULES OF EVIDENCE RELAX IN INSURER’S 
ACTION TO RECOVER SUM PAID ON POLICY SECURED BY 
FRAUDULENT REPRESENTATIONS AS TO OTHER INSURANCE. 
General rule, in actions founded on fraud, that strict rules of evidence are relaxed 

so that every material circumstance, though remote, may be shown, applies to 

insurer’s action to recover sum paid on fire policy secured by fraudulent representa- 
tions as to other insurance. 

(For other cases, see Insurance, Dec. Dig. § 655[1].) 

4. INSURANCE—TESTIMONY AS TO VALUE OF INSURED’S PROPERTY 
HELD ADMISSIBLE TO SHOW FRAUDULENT INTENT IN REPRE- 
SENTING THERE WAS NO OTHER INSURANCE. 

In insurer’s action to recover sum paid on fire policy secured by fraudulent rep- 
resentations as to non-existence of other insurance, testimony as to value of insured 
property held admissible to show fraudulent’ intent. 

(For other cases, see Insurance, Dec. Dig. § 655[1].) 

5. INSURANCE—PROVISION AGAINST OTHER INSURANCE MAY BE 
WAIVED. 

Provision in fire policy against other insurance may be waived. 

(For other cases, see Insurance, Dec. Dig. § 372.) 
6. INSURANCE—PROVISION AGAINST OTHER INSURANCE HELD NOT 

WAIVED. 

Provision of fire policy against other insurance held not waived by failure to 
make inquiries, in view of insurer’s offer of testimony that representations were made 
as to non-existence of other insurance. . 

(For other cases, see Insurance, Dec. Dig. § 389[7].) 

Department 1. 

Appeal from Superior Court, Lewis County; Reynolds, Judge. 

Action by the Washington Fire Relief Association against James H. Albro and 
wife. Judgment for defendants, and plaintiff appeals. Reversed and remanded, with 
instructions. 

Trimble & Generaux, of Chehalis, for appellant. 

W. E. Bishop, of Chehalis, and C. D. Cunningham, of Centralia, for respondents. 

MackintosH, J. In August, 1923, the appellant, which is a mmutual benefit fire 
insurance association, issued a policy of fire insurance to the respondents, insuring 
certain of their property, in Lewis County. This policy contained the provision that 
“no applicant can be insured in any other company without the written consent. of 
this association.” Before the policy issued, the respondents made a written applica- 
tion for the insurance, in which, it is alleged, they stated that there was no other 
insurance upon the property. On the 23rd of March, 1923, the property had, however, 
been insured by the respondents, in the Great American Insurance Company. When 
the appellant’s policy was delivered to the respondents, there was not delivered with 
it the written application. On the 13th of August 1923, the insured property was 
destroyed by fire, and, proof of loss having been made, the appellant paid to the 
respondents the sum of $970. The respondents atso were paid $1,000 by the Great 
American Insurance Company for the same loss. Thereafter the appellant dis- 
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covered that the property had been previously covered by insurance by the policy 
of the Great American Insurance Company at the time appellant wrote its policy, 
and brought this action to recover the sum of $970, alleging that the respondents 
had secured the policy from the appellant by fraudulent means. Upon the trial, the 
court excluded the offer in evidence of the written application made by the respond- 
ents to the appellant, and also denied the appellant the right to introduce evidence 
of oral statements made by the respondents when applying for the insurance, to the 
effect that there was no other insurance upon the property, and statements of similar 
import by the respondents, after the fire, at the time when they were seeking to 
collect the amount of the policy from the appellant, and also excluded evidence 
tending to show that the value of the insured property was a great deal less than the 
total amount of the two policies, and the amount paid thereunder. 

¢ rt Section. 7075, Rem. Comp. Stat., which is a part of the General Insurance 

ode, is: 

“Every contract of insurance shall be construed according to the terms and condi- 
tions of the policy, except where the contract is made pursuant to a written applica- 
tion therefor, and such written application is intended to be made a part of the insur- 
ance contract, and the insurance company making such insurance contract, unless as 
otherwise provided by this act, shall deliver a copy of such application with the 
policy to the assured, and thereupon such application shall become a part of the 
insurance contract, and failing so to do it shall not be made a part of the insurance 
contract.” 

Under this section, the insurance company is not compelled to deliver a copy of 
the application for insurance with the policy; but, if it fail to make such delivery, 
the application then does not become a part of the insurance contract, but the insur- 
ance contract shall then be construed according to its terms and condiions upon its 
face, without reference to what may have been contained in the application. 

(2] The effect of this statute, in cases where the application has not been delivered 
with the policy, is not to make the policy void, but to prevent the insurance company 
from pleading or proving any such application, or using any such application, in any 
way, to affect the policy itself. If there were no provisions in the policy itself 
relating to other insurance, then, in this case, the insurance company would be pre- 
vented from in any way raising that question. But the policy itself does make provi- 
sion in regard to other insurance, and under section 7075, supra, which provides that 
it shall be construed according to its terms and conditions, it was open to the appel- 
lant to prove that representations had been made 1n regard to other insurance, which, 
if false and fraudulent, and operative to induce the entering into the contract of 
insurance, could be proven by any means other than the introduction of the applica- 
tion itself. The court therefore was in error in excluding the testimony offered to 
show representations and statements, other than those contained in the application, 
made by’ the respondents at the time they secured the policy, or when they were 
attempting to enforce payment thereunder. 

The Supreme Court of Iowa, construing a statute somewhat similar to ours, in 
Kirkpatrick v. London Guarantee & Accident Co., 139 Iowa, 370, 115 N. W. 1107, 
19 L. R. A. (N. S.) 102, after thoroughly discussing this question held, as appears 
in the syllabus of that case, that— 

“An insurance company is not precluded from relying on breach by the insured of 
conditions and warranties inserted in the policy by failure to attach to it a copy of 
the application, which is not referred to in the policy, although they are similar to 
those contained in the application, under a statute providing that omission to attach 
a copy of the application to the policy will preclude the company from alleging or 
proving any such application or representations, or falsity thereof or any parts thereof, 
in an action on the policy but permits the insured to plead or prove the application 
or representation at his pleasure.” 

That opinion follows a prior decision of the same court in MacKinnon v. Mutual 
Fire Ins. Co., 89 Iowa, 170, 56 N. W. 423, to the same general effect. The same 
court, in Rauen v. Prudential Ins. Co., 129 Iowa, 725, 106 N. W. 198, said: 

“We are therefore disposed to hold that, if the application be not attached in 
obedience to the statute, the policy should be treated, construed, and enforced as if no 
written application had been made.” ; : 

The only case apparently holding to the contrary and relied on in this phase 
of the case by the respondents is Dunbar v. Phenix Ins. Co., 72 Wis, 492, 40 N. W. 
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386. That case is thoroughly discussed by the Iowa court in the Kirpatrick Case, 
supra, where it is both distinguished and repudiated. The Supreme Court of Wis- 
consin, in the later case of Wilcox v. Continental Ins. Co., 85 Wis. 193, 55 N. W. 188, 
seems to have receded from its prior holding; the later case following the Iowa rule 
and holding that the failure to deliver the copy of the application with the policy 
serely precluded the company from relying on any statements in the application, but 
that it was open to the company to make any defense that it might have, under the 
terms of the policy itself, without reference to the application, and in that case the 
company was allowed to rely on a provision of the policy with no reference being 
made to the written application. 

. The superior court of Pennsylvania, in Moore v. Bestline, 23 Pa. Super. Ct. 6, 
said: 

“The law seems to be well settled that where the application is not attached to 
the policy the case is to be considered and disposed of as if no such paper existed. 
— words, the failure to comply with the act of 1881 renders the application 
void.” 

[3] The appellant’s action being founded on fraud, the general rule covering 
actions of that character is applicable that— 

“The strict rules of evidence are relaxed in order that every material circum- 
stance, though remote, be shown.” Champneys v. Irwin, 106 Wash. 438, 180 Pac. 405. 

[4] Testimony offered to show the value of the property insured should have 
been admitted for the purpose of showing the fraudulent intent of the respondents. 

[5, 6] The respondents argue that the provision against other insurance con- 
tained in the policy is one that can be waived by the insurance company, which, of 
course, is true, and that if no representations of any kind have been made by the 
respondents as to any other insurance, the fact that there was other insurance would 
not vitiate the policy; that is, respondents’ mere silence was not a representation that 
the property was uninsured, and this quotation from Dooly v. Hanover Fire Ins. Co., 
16 Wash. 155, 47 Pac. 507, 58 Am. St. Rep. 26, is made use of: 

“The court in that case found that the existence of the mortgage on the property 
was a fact material to the risk, but that no inquiries having been made by the agent 
of the insurance company as to the condition of the title to the property, and the 
insured having said nothing about the existence of the mortgage for the reason that 
he did not know that it was his duty to disclose the existence of the mortgage, it 
was not, under the circumstances, a representation that the insured property was free 
from the mortgage.” 

The cases of Neher v. Western Assurance Co., 40 Wash., 157, 82 Pac. 166, and 
Gregerson v. Phenix Fire Ins. Co., 99 Wash. 649, 170 Pac. 331, L. R. A. 1918E, 521, 
to similar effect are cited. The answer to this argument is that were this case one 
where the application was not permissible in evidence and no other representations 
had been made concerning other insurance, then the court would hold that the provi- 
sion of the policy against other insurance had been waived; but the appellant in this 
case offered to show that representations had been made concerning other insurance, 
and this was the evidence which the court excluded, and improperly. 

The cause is remanded, with instructions to grant a new trial at which the appel- 
lant may introduce evidence attempting to establish its allegations that false and 
fraudulent means were resorted to in securing the policy, although the application is 
inadmissible for any purpose, and allowing the appellant to introduce evidence as to 
statements made by the respondents in regard to other insurance, both at the tiie 
of procuring the policy and procuring a settlement thereunder, and also evidence 
in regard to the value of the property as affecting the question of whether the respond- 
ents were overinsuring the property, as indicating fraudulent intent. 

Reversed. 

Main, C. J., and Holcomb, Tolman, and Parker, JJ., concur, 
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BALCH v, FEDERAL LIFE INS. CO. (No. 25386.) 
(Supreme Court of Kansas. July 5, 1924.) 
227 Pacific Reporter, 326. 
(Syllabus by the Court.) 
INSURANCE—HEALTH POLICY HELD TO TERMINATE WITHOUT 

NOTICE AT EXPIRATION OF TIME FOR WHICH PREMIUM PAID. 

A health and accident insurance policy issued for a period of three months, to 
terminate at noon on a definite date named in the policy, which provides that it may 
be renewed for another three months on the payment in advance of the premium for 
that length of time, but which provides that it shall continue in force only so long 
as the full premium shall be paid in advance, is not controlled by sections 40-332 and 
40-333 of the Revised Statutes of 1923, and terminates without notice at the expira- 
tion of the time for which premium is paid. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

Appeal from District Court, Johnson County; Jabez O. Rankin, Judge. 

Action by Ruby Pauline Balch against the Federal Life Insurance Company. 
From an order sustaining a demurrer to the petition, plaintiff appeals. Affirmed. 

George H. West, P. W. Croker, and H. J. Emerson, all of Kansas City, Kan., 
.for appellant. 

J. E. McFadden and O. Q. Claflin, Jr., both of Kansas City, Kan., C. W. Gorsuch, 
of Olathe, and Ross J. Ream, of Kansas City, Mo. (C. A. Atkinson, of Chicago, IIL, 
of counsel), for appellee. 

MarsuHa.t, J. The plaintiff sued to recover on a health and accident insurance 
policy issued to Clyde C. Balch, her husband, who was killed on September 30, 1921, 
by being struck by a railroad train. Judgment was rendered in favor of the defend- 
ant on its demurer to the petition of the plaintiff, who appeals. 

The policy was dated March 27, 1919, and contained among other the following 
provisions : 

“This policy provides indemnity for loss of life, limb, sight or time by accidental 
means, and by loss of time by disease to the extent herein provided. Federal Life 
Insurance Company. 

“Tn consideration of the application herefor, * * * subject to all the limitations and 
conditions herein contained, does hereby insure Clyde Charles Balch against loss 
resulting from bodily injuries, effected, directly and independently of all other causes, 
through external, violent, and accidental means, * * * and against disability by disease 
as specified in the following schedules: * * * 

“If default be made in the payment of the agreed premium for this policy, the 
subsequent acceptance of the premium by the company or by any of its duly authorized 
agents shall reinstate the policy, but only to cover accidental injury thereafter sus- 
tained and such sickness as may begin more than 10 days after the date of such 
acceptance. * * * 

“1, This insurance begins and ends at twelve o’clock noon, standard time of the 
place of residence of the insured. 

“2. This policy, provided the first quarterly payment has been made to the com- 
pany or its duly authorized agent, shall take effect at twelve o’clock noon standard 
time at the place of residence of the insured of the date hereof, and shall continue 
in force only so long as the full premiums hereon are paid in advance on or before 
twelve o’clock noon, said standard time, as required by the terms of this policy, to 
the company at its home office in Chicago, Illinois, or to the person designated in 
writing by the company to receive them without notice. The company will not be 
liable for any disability occurring while any premium or part thereof is past due and 
unpaid.” 

7 “7, Strict compliance on the part of the insured and beneficiary with all the 
terms and provisions of this policy is a condition precedent to recovery hereunder 
and any failure in this respect will forfeit to the company all rights to any in- 
demnity. * * * 

“9 In consideration of the payment of the premium of $10.80 for a term of 
three months this policy takes effect at twelve o’clock noon standard time where the 
insured resides on the date of this policy, and terminates at noon on the 27th day of 
June, 1919, and may be renewed subject to all provisions of this policy from term to 
term by the payment of quarterly premiums of $8.30 each in advance.” 
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The petition shows that the defendant refused to pay the loss on the policy 
because the premiums due on June 27, 1921, and on September 27, 1921, had not been 
= The petition does not allege that those premiums were paid. The petition 
alleges : 

“Plaintiff avers that no notice from defendant, concerning the forfeiture or can- 
cellation of said policy on account of non-payment of premium, was sent to the insured 
other than a card, a copy of which marked Exhibit B is hereto attached, by which the 
defendant states and represented to the deceased and plaintiff that said policy was 
not in effect from and after June 27, 1921, on account of non-payment of premium 
due on that date. * * * And by said notice the defendant attempted to cancel said 
policy for non-payment of premium and repudiated and renounced its liability under 
such policy.” 

The card mentioned as Exhibit B in the petition contained, among other things, 
the following : 

“The records of this company show that you have not paid the premium of $8.90 
due June 27, 1921, on your policy No. 51743. You hereby are notified that the insur- 
ance under said policy has not been in effect from said date. * * * This oversight on 
your part may cause you serious loss. You may escape this by prompt action. Fol- 
_ suggestion on reverse side of this card. Do it now! To-morrow may be too 
ate.’ 

The plaintiff contends that the policy issued to Clyde C. Balch was governed by 
= 40-332 and 40-333 of the Revised Statutes of 1923. Part of section 40-332 
reads: 

“Tt shall be unlawful for any life insurance company other than fraternal doing 
business in the State of Kansas to forfeit or cancel any life insurance policy on account 
of non-payment of any premium thereon, without first giving notice in writing to 
the holder of any such policy of its intention to forfeit or cancel the same.” 

Part of section 40-333 reads: 

“Before any such cancellation or forfeiture can be made for the non-payment 
of any such premium the insurance company shall notify the holder of any such 
policy that the premium thereon, stating the amount thereof, is due and unpaid, 
and of its intention to forfeit or cancel the same, and such policyholder shall have 
the right, at any time within thirty days after such notice has been duly deposited 
in the post office, postage prepaid, and addressed to such policyholder to the address 
last known by such company, in which to pay such premium; and any attempt on 
the part of such insurance company to cancel or forfeit any such policy without 
the notice herein provided for shall be null and void.” 

A life insurance policy ordinarily is one issued to be paid on the death of the 
person insured, after the payment of stipulated annual premiums; that is the kind 
of policy governed by the quoted sections of the statute. If a policy provides for its 
termination at a particular time, it terminates at that time without any notice so 
far as the statutes quoted are concerned. The policy in controversy provided that it 
terminated on June 27, 1919, but provided that it might be renewed for periods of 
three months each on the payment of quarterly premiums of $8.30 in advance. This 
policy terminated at the expiration of each three-month period for which the premium 
had been paid unless an additional premium for an additional three months was paid 
before the expiration of the three months during which the policy was effective. 
Sections 40-332 and 40-333 of the Revised Statutes of 1923 do not apply to this 
policy. According to the allegations of the petition the policy had terminated on 
June 27, 1921, more than three months before the insured met his death. For this 
reason, the petition did not state a cause of action. ; 

Other matters are argued by the plaintiff, but it is not necessary to discuss thefn. 

The judgment is affirmed. 

All the Justices concurring. 
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RABIN v. CENTRAL BUSINESS MEN’S ASS’N. 
(Supreme Court of Kansas. June 7, 1924.) 

Pacific Reporter, 764. 

(Syllabus by the Court.) 

1. INSURANCE—WARRANTY IN ACCIDENT POLICY THAT NO OTHER 
INSURANCE WAS CANCELED NOT BREACHED BY PRIOR VOLUN- 
TARY SURRENDER OF POLICY. 

In an application for accident insurance a warranty that no other insurance had 
been —— is not breached by the prior voluntary surrender of a policy by the 
assured. 

(For other cases, see Insurance, Dec. Dig. § 301.) 

2. INSURANCE—INCOMPLETENESS OF ANSWER TO QUESTION IN 
APPLICATION WAIVED BY ISSUANCE OF POLICY. 

When, upon the face of an application for accident insurance, a question appears 
to be incompletely answered and the insurer issues a policy without further inquiry, 
it waives the incompleteness of the answer. 

(For other cases, see Insurance, Dec. Dig. § 389[7].) 

3. INSURANCE—WHEN INJURY “DEVELOPS AT ONCE” AND IS CON- 
TINUOUS UNDER ACCIDENT POLICY STATED. 

An injury develops at once and is continuous, within the meaning of an accident 
insurance policy, when it follows directly from the accidental hurt within such time 
as the processes of nature consume in bringing the person affected to a state of 
incapacity to prosecute his occupation. 

(For other cases, see Insurance, Dec. Dig. § 467. 

Appeal from District Court, Wyandotte County; William H. McCamish, Judge. 

Action by Julius H. Rabin against the Central Business Men’s Association. From 
a judgment for plaintiff, defendant appeals. Affirmed. 

J. E. McFadden and O. Q. Claflin, Jr., both of Kansas City, Kan., and Ross J. 
Ream, of Kansas City, Mo., for appellant. 

J. H. Brady and T. F. Railsback, both of Kansas City, Kan., for appellee. 

Harvey, J. This is an action upon an accident insurance policy. There was a 
verdict and judgment for plaintiff, and defendant has appealed. 

The petition contained the usual allegations for such an action and had attached 
to it a copy of the policy sued upon, including a rider indemnifying for injuries from 
pyogenic infection. The answer, after admitting the execution of the policy, con- 
tained a general denial and averred that plaintiff had made false answers to material 
questions in his application for the policy which he had warranted as true and which 
had been relied upon by defendant in issuing the policy. The reply was a general 
denial. 

Among the answers given by plaintiff in his application for the policy and which 
he warranted as being true was the following: 

“Has any application ever made by you for life, accident, or health insurance 
been declined? Answer as to each: No. 

“Has any life, health, or accident policy issued to you been canceled? Answer 
as to each: No. ; 

“Has any renewal of a life, accident, or health policy been refused by any com- 
pany or association? Answer as to each: No.” 

Defendant contended that the second portion of this question was falsely answered, 
for the reason that in 1915 plaintiff had policies in three accident insurance companies 
which were canceled, and offered evidence tending to show that fact. Plaintiff in his 
testimony admitted that he had three accident insurance policies; said he had received 
an injury which resulted in a fractured arm; that he presented a claim under each 
policy ; that he was not satisfied with the settlement made, and that he had surrendered 
the policies by going personally to the general office of the respective companies at 
Kansas City, Mo., and turning his policies in and receiving the unearned premiums 
thereon. On this question the court instructed the jury as follows: 

“In regard to this, I instruct you that the cancellation contemplated by the ques- 
tion related to cancellation by other insurance companies when exercising their option 
under the policy to cancel same, and does not refer to a cancellation by the plaintiff 
himself or the assured because of being dissatisfied with the manner in which his 
claims were handled or other conduct on the part of the insurance company objec- 
tionable to him.” 


(No. 25206.) 
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[1] Appellant complains of this instruction and says that by it the court has 
changed the question asked in the application so as to read, “Has any life, health, or 
accident policy issued to you been canceled by the company issuing the same?” and 
contends that was not within the province of the trial court. Considering question 8 
as a whole, it is clear the company wanted such information as would indicate 
whether or not any company had ever declined to insure the applicant or canceled 
the policy issued to him or refused to renew a policy previously issued, and, so con- 
strued, the question is material. It was of no importance to the company to know 
whether or not the applicant had voluntarily surrendered a pojicy, even though 
technically ft might have’ been marked “Canceled,” or whether he had let one lapse 
by reason of non-payment, for under such circumstances the act would not indicate 
anything deterimental to the applicant as a risk. In 1 C. J. 423, speaking of false 
warranties in an.application for accident insurance and the interpretation which should 
be given to them, it is said: 

“So, also, the voluntary surrender of a policy is not a breach of a warranty 
that no other insurance has been canceled.” 

In Smith v. Insurance Co., 36 N. B. 300, Smith had two accident policies with 
one insurance company and sustained an injury, for which he made claim. After 
some controversy the amount payable was agreed to. The company, in remitting to 
its local agent, sent a check for the amount agreed to be due upon the claim and 
stated, “As we are desirous of retiring from the risk, we inclose a further check” 
for the unearned premium, and asked its local agent to take up the policies in making 
settlement of the claim. The agent did not read the letter to the insured, but handed 
him the check for the amount of the settlement and asked him if he was willing to 
surrender the policies on the unearned premiums being returned. To this the insured 
assented. The agent then gave him the check for the unearned premiums and the 
insured delivered the policies. Thereafter he made application to another insurance 
company for accident insurance and stated in his application: 

“No accident policy ever issued to him had been canceled by this or any other 
company, corporation, or association, except as herein stated.” 

No exceptions were stated. In an action upon this last policy the defense was 
that this answer was false and that it avoided the policy. The court held— 

“That the putting an end to the policy with the consent of the plaintiff was a 
surrender and not a cancellation, and was not a breach of the warranty that no policy 
issued to him had ever been canceled.” 

In Wells v. Great Eastern Casualty Co., 40 R. I. 222, 100 Atl. 395, the applica- 
tion contained this statement : 

“No accident, sickness or life insurance policy issued to me has ever been can- 
celed or renewal refused except as follows—no exceptions.” 

In an action upon the policy it was contended that this statement warranted to 
be true in the application was false. It is contended by plaintiff that the policy 
was surrendered instead of canceled. The court in discussing the matter said: 

“In requiring that an applicant state whether an accident, sickness or life insur- 
ance policy issued to him had ever been canceled the defendant must be held to have 
referred to cancellation by the insurer and not to a policy voluntarily surrendered by 
the insured, even though the policy so surrendered had been marked ‘canceled’ by 
the insurer. An insurance company might well regard it as a fact material to be 
known by it in passing upon the acceptance of a risk, that insurance previously 
secured by the applicant had been regarded by the insurer as an undesirable risk 
and had been canceled. The fact that there had been a previous voluntary surrender 
of an insurance policy by the insured would be of slight, if of any, importance. If 
the defendant regarded the previous surrender of a policy by the applicant as a fact 
material to be known by it, it should have specifically required information as to 
that as well as concerning the prior cancellation of any policy.” 

The instruction given correctly interprets the purpose of the question. The 
court properly submitted to the jury whether the policies had been canceled at the 
instance of the companies which had issued them or whether they had been surrendered 
by the assured. The evidence in this case was sufficient to support a judgment that 
they had been surrendered by the assured rather than canceled by the companies. 

" Defendant as one of its defenses averred that plaintiff had made a false warranty 
in his answer to question 9 in the application as follows: 

“Q. Have you ever made claim for or received indemnity on account of any 
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injury or illness? If so, give companies, or associations, dates, amounts, and causes. 
A. Yes; about eight years ago; have forgotten name of company.” 

_ _The contention was that this answer was false and fraudulent, in that plaintiff 
in 1915 had made claim for and received indemnity on account of injury from three 
different companies, and evidence was offered tending to support that fact. In his 
instructions the court, in effect, took this defense away from the jury. Appellant 
complains of that ruling. The question included five elements, viz.: (1) Have you 
made a claim? (2) name of companies; (3) dates; (4) amounts; and (5) causes. 
He answered: (1) Yes; which is conceded to be true. (2) That he had forgotten 
name of companies, and there is no evidence to contradict that. Complaint is made 
that the word “company” is used in the singular, when in fact there were three com- 
panies. (3) About 8 years ago, when the correct date was in July, 1915, less than 
6 years. No attempt was made in the answer to give (4) amounts and (5) causes. 
The answer was obviously imperfect and incomplete, but defendant issued the policy 
thereon without any request that it be completed or perfected. 

[2] The rule seems to be well recognized that when upon the face of an applica- 
tion a question appears not to be answered at all, or to be incompletely answered, and 
the insurer issues a policy without further inquiry, it waives the incompleteness of 
or failure to answer, as the case may be, and renders the failure to answer imma- 
terial. 3 Joyce on Ins. § 1870; Phoenix Mut. Life Ins. Co. v. Raddin, 120 U. S. 183, 
7 Sup. Ct. 500, 30 L. Ed. 644; Smith v. N. A. A. I. Co., 46 Nev. 30, 205 Pac. 801. 
The court did not err in taking this defense from the jury. 

[3] The policy sued on insured plaintiff against loss resulting from bodily injuries 
effected directly and independently of all other causes, “if such injuries, independently 
and exclusively of all other causes, shall wholly and continuously disable the insured 
from the date of accident from performing any and every kind of duty pertaining to 
his occupation.” The evidence tended to show that about July Ist plaintiff, in going 
to a telephone in the night, injured his great toe by striking it against the furniture 
with such force as to drive the nail into the flesh, causing an injury which required 
the nail to be removed, and for about ten days plaintiff was unable to conduct his 
business; that from about July 13th for about ten days he was able to be about 
the office and perform his work, when what proved to be a pyogenic infection devel- 
oped, requiring him to go to the hospital, where he remained for some time and was 
operated on several times. Upon this phase of the case the court instructed the 
jury as follows: 

“If you find and believe from the evidence that plaintiff’s great toe was injured 
by being struck against a chair or some object on or about the Ist day of July, 1921, 
and that such injury resulted in the cutting and brushing or abrasing of the toe to 
such an extent that it was infected by pyogenic germs from external inoculation 
through these cuts or bruises, then and thereafter until the 13th day of July following, 
plaintiff was toatally disabled from performing any and every duty pertaining to his 
occupation, that on said 13th day of July, 1921, said infection subsided for a period 
until the 23d day of July, 1921, to such an extent he was able to perform his said 
duties, and that on said 23d day of July, 1923, said original infection so produced 
from the injury to said great toe recurred, and that after said 23d day of July, 1921, 
plaintiff became totally disabled thereby, and he was continuously disabled from per- 
forming any and every kind of duty pertaining to his occupation following such recur- 
rence of said infection, then I instruct you he is entitled to recover, if you find for 
him on the other points, notwithstanding the fact of the temporary subsidence of 
such infection.” oe ; 

Appellant complains of this, and contends that plaintiff was not continuously 
disabled longer than the first ten days after the accident; that any loss of time after 
that was not covered by the policy. The policy had a rider attached to it indemnifying 
for injury by pyogenic infection resulting from an accident. The evidence was that 
the pyogenic germs, or pus-creating germs, do not develop at once from the injury, 
but require time in the natural course of events for their development. An injury 
develops at once, within the meaning of a policy of this character, when it follows 
directly from the accidental hurt within such time as the processes of nature con- 
sume in bringing the person affected to a state of total incapacity to prosecute every 
kind of business pertaining to his occupation. Erickson v. Commercial Travelers, 103 
Kan. 833, 176 Pac. 989, and cases there cited. Hence the fact that it took ten days or 
more for the injury to develop in its ordinary course to such an extent that plaintiff 
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was wholly incapacitated from performing any of his duties does not prevent the 
injury from being immediate and continuous within the meaning of the policy. 
= Appellant complains that the court did not, in his instructions, define the term 
pyogenic infection.” It had been repeatedly defined by the witnesses as pus infection. 
There was no question as to what the term meant, and it had been so frequently used 
and defined in the trial of the case that there was no necessity for special definition 
of it in the instruction. Several alleged errors in the conduct of the trial are com- 
plained of. We have examined each of them and find nothing in any of them to 
require a reversal. 

The judgment of the court below is affirmed. 

All the Justices concurring. 


SPENCER v. KANSAS CASUALTY & SURETY CO. er at. (No. 25307.) 
(Supreme Court of Kansas. July 5, 1924.) 
227 Pacific Reporter, 357. 
(Syllabus by the Court) 
1, INSURANCE—LIABILITY UNDER SPECIFIED ACCIDENT INSUR- 

ANCE POLICY STATED. 

Under an accident insurance policy issued to a fireman, insuring him against 
bodily injury sustained during the term of the policy, which injury shall directly, 
immediately, wholly, and continuously disable the injured from attending to any and 
every kind of duty pertaining to his business as a fireman, liability is not limited 
to any period short of the insured’s life for a permanent injury sustained by him 
during the term for which the policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

Appeal from District Court, Sedgwick County; Jesse D. Wall, Judge. 

Action by T. W. Spencer against the Kansas Caslalty & Surety Company and 
another. From a judgment for plaintiff, defendants appeal. Affirmed. 

Fred B. Stanley, Vincent F. Hiebsch, and J. B. Patterson, all of Wichita, for 
appellants. 

Charles G. Yankey, W. E. Holmes, D. W. Eaton, and John L. Gleason, all of 
Wichita, for appellee. 

MarsuHAtt, J. On May 8, 1922, the plaintiff brought this suit on two causes 
of action: The first, to recover in a lump sum damages sustained by him on 
account of the defendants’ failure and refusal to continue the payment under an 
accident insurance policy of a weekly indemnity due the plaintiff for permanent 
injury and disability; and the second, to recover 10 weekly payments which had 
accrued at the time the action was commenced. Judgment was rendered for the 
plaintiff on both causes of action, and the defendants appeal. 

The plaintiff introduced evidence which tended to show that he was a fireman 
in the City of Wichita, and carried a policy of accident insurance in the defendant 
company on April 22, 1917, when he suffered an accidental injury which resulted 
in his permanent disability to perform any of the substantial duties of his occupa- 
tion; that the defendant company paid the plaintiff, as provided in the policy, a 
weekly indemnity of $15 a week from the date of the accident until February 26, 
1922; that on March 2, 1922, defendant Hiebsch was appointed receiver for defend- 
ant company by the district court of Sedgwick County; that the receiver refused 
to continue the weekly payments to plaintiff; that the policy provided for weekly 
payments while the assured was disabled “from attending to any and every kind 
of duty pertaining to his business or occupation”; that, at the time of the trial the 
plaintiff was 52 years old; that, so far as his bodily health was concerned, he 
would have the same normal life expectancy as any other normal, average person; 
that the expectancy for a man of 52 years is 19.5 years; and that the value of a 
life annuity of $15 a week to a man 52 years old is $10,492.28, based on McClin- 
tock’s Annuity Mill Tables, 3% per cent., interest compounded annually, or $11,630.17, 
on the basis of the rate book of the New York Life Insurance Company, 3 per cent., 
interest compounded annually. } i 

The defendants introduced evidence to show the length of time the plaintiff 
might have expected to continue his work as a fireman had he not been injured; 
to show the value of an annuity of $15 a week for that length of time, computing 
interest at 6 per cent.; and to show that the plaintiff's physical condition, aside 
from his injuries, was such that he probably would not live to the normal expectancy. 
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The jury found that the plaintiff had a probable expectancy of 780 weeks, or 
15 years, and returned a verdict for the plaintiff for $9,350 on the first cause of 
action and $161.85 on the second cause of action. 

[1] 1. Defendants argue that the damages allowed the plaintiff should be based 
on the number of years he would have been able to work as a fireman had the 
injury not occurred, and that the court erred in refusing to give certain instructions 
requested by the defendants to that effect. This compels an examination of the 
terms of the policy. So far as necessary for such examination, the policy read 
as follows: 

“The Kansas Casualty & Surety Company, Wichita, Kansas (hereinafter called 
the company), in consideration of the agreements and statements in the schedule 
of warranties indorsed hereon, and made a part hereof, which the assured makes 
and warrants to be true and material by the acceptance of this policy, and of fifty-four 
and no/100 dollars premium, does hereby insure T. W. Spencer (hereinafter called 
the assured) for the term of 12 months, from noon, standard time, at the place 
where this policy is countersigned of April 18, 1915, but this policy may be renewed 
subject to all the provisions of the policy from term to term of 12 months, by the 
payment of such premium in advance, against bodily injury sustained during the 
term of this policy through external, violent and accidental means (excluding suicide, 
sane or insane, or any attempt thereat, sane or insane), and resulting directly, inde- 
pendently, and exclusively of all other causes in immediate and continuous disability 
as specified in the following schedules, respectively: * * * Or if such injury shall 
not result in any one of the losses enumerated in section one, but shall directly, 
immediately, wholly and continuously disable and prevent the assured from attend- 
ing to any and every kind of duty pertaining to his business or occupation the 
company will pay, while so disabled, a weekly indemnity of $15.” 

The limitation of liability contended for by the defendants is not found in the 
policy. The rule of construction which must be followed if the contention of the 
defendants is sustained is not the one followed by the courts in construing policies 
of insurance. Insurance Co. v. Milling Co., 69 Kan. 114, 76 Pac. 423; Bank v. 
Insurance Co., 91 Kan. 18, 137 Pac, 78, 49 L. R. A. (N. S.) 972; Evans v. Accident 
Association, 102 Kan. 556, 171 Pac. 643, L. R. A. 1918D, 122; Brown v. Accident 
Insurance Co., 114 Kan. 337, 338, 219 Pac. 505. If the insurance company had de- 
sired to thus limit its liability, it should have so stated in the policy issued; that was 
not done. The contention cannot be sustained. 

[2] 2. Defendants contend that— . 

“The court erred in giving instruction No. 11, in which the jury was instructed: 
‘In this connection you are instructed that you are entitled to consider standard and 
generally accepted annuity and mortality tables for the ascertainment of plaintiff’s 
life expectancy, as well as all other facts proved and established in this case bear- 
ing upon the probable extent of plaintiff’s life.’” 

The quoted instruction is not all that was given on that subject. The court 
also gave the following: 

“You are further instructed that certain evidence has been admitted in this 
case, both on behalf of the plaintiff and on behalf of the defendant, tending to 
prove the natural expectancy of life of the plaintiff in the condition in which he 
now is; that, because of the fact of the election of the receiver to refuse to carry 
out and continue the contract, that the plaintiff, if he is entitled to recover at all, 
is entitled to recover, if you find that he is permanently disabled within the terms 
and meaning of the conditions of the policy, for the rest of his life. For that 
reason, the question of the expectancy of the life of the plaintiff becomes a mate- 
rial issue in the case, and the jury should consider all of the evidence introduced 
in the case bearing upon such issue in determining and arriving at their findings 
in the case.” 

There was no reversible error in the instruction complained of. : 

[3] 3. Complaint is made concerning evidence introduced by the plaintiff to 
show his life expectancy, and to show the cost of an annuity of $15 a week for 
the remainder of the life of the plaintiff. Annuity and mortality tables were not 
introduced in evidence. Witnesses testified that, according to those tables of annui- 
ties and mortality, the plaintiff had a certain expectancy of life, and that the pre- 
mium in a lump sum for an annuity of $15 a week for that length of expectancy 
amounted to a certain sum. The courts take judicial notice of standard tables of 
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life expectancy. Railway Co. v. Ryan, 62 Kan. 682, 64 Pac. 603. It was not 
necessary to introduce them in evidence. The court does not see why a judgment 
should be reversed because witnesses were permitted to testify that, according to those 
tables, certain conclusions could be reached. The evidence of those witnesses was 
in the nature of expert evidence. The tables could have been introduced in evi- 
dence, but it would have been necessary for the witnesses to have testified in the 
same manner to enable the jury to reach proper conclusions from those tables. The 
failure to introduce the tables in evidence and the irregularity in permitting wit- 
nesses to testify from those tables without their being introduced in evidence is not 
sufficient to justify, let alone compel, a reversal of the judgment. 

[4] 4. Another matter urged by the defendants is that— 

“The court committed error prejudicial to the defendants in permitting incom- 
petent evidence as to the difficulties which the plaintiff had in collecting a part of 
the $15 payments prior to the appointment of a receiver, and in giving instruction 
No. 10, which is based purely upon this incompetent testimony.” 

This evidence may have been immaterial, but the court does not see wherein 
it could have been prejudicial. It comes within the rule often declared that a 
judgment will not be reversed for the admission of immaterial but non-prejudicial 
evidence. Section 60-3317 of the Revised Statutes of 1923 also prohibits the reversal 
of the judgment in this action for the admission of that evidence. 

{5] 5. The defendants also argue that— 

“The court erred in giving instruction No. 6, for the reason that it apparently 
left to the jury the construction of a written contract, where there was no question 
of fact involved.” 

A careful reading of all the instructions discloses that the construction of the 
contract was not left to the jury. 

Other complaints concerning the instructions have been examined, and reversible 
error is not found in any of them. 

The judgment is affirmed. 

All the justices concurring. 


SHEETS v. FARMERS’ & MERCHANTS’ MUT. LIFE & CASUALTY 
ASS’N et at. (No. 25322.) 


(Supreme Court of Kansas. June 7, 1924.) 
225 Pacific Reporter, 929. 
(Syllabus by the Court) 


1. INSURANCE—HEALTH POLICY HELD TO REQUIRE CONFINEMENT 
a AS PREREQUSITE TO GIVE RIGHT TO FULL INDEM- 
A health insurance policy, which stipulates for full indemnity for a disabling 

sickness for a period during which the insured is necessarily and continuously con- 

fined to the house and a lower specified rate for such a sickness when he is not so 
confined, does not warrant the payment of full indemnity for the time the insured 
is able to leave the house and make visits to his physician. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

2. INSURANCE—DEGREE OF DISABLING SICKNESS UNDER HEALTH 
POLICY MUST CONFINE INSURED TO HOUSE TO ENTITLE HIM 
TO FULL INDEMNITY. 

Under such a contract mere disability of the insured to work or pursue his 
ordinary avocation does not entitle him to the higher rate, but to recover full 
indemnity the degree of his disabling sickness must be such as to confine him 
to the house. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

Appeal from District Court, Sedgwick County; Jesse D. Wall, Judge. 

Action by Fred T. Sheets against the Farmers’ & Merchants’ Mutual Life & 
Casualty Association and another. From a judgment for plaintiff, defendants appeal. 
Reversed and remanded. 

Stephen H. Allen, Otis S. Allen, and George S. Allen, all of Topeka, for 
appellants. 

A. V. Roberts, J. N. Haymaker, and R. E. Angle, all of Wichita, for appellee. 

Jounston, C. J. This was an action brought by Fred T. Sheets against the 
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insurance company in which the plaintiff recovered a judgment for $160.70. The 
defendants appeal. 


The policy contained the following health indemnity clause: 


“C. Sec. (a). Confining Sickness. If the insured shall suffer from any bodily 
sickness or disease which renders him continuously unable to transact each and every 
part of his business duties, and which is contracted and begins after this policy has 
been maintained in continuous force for 30 consecutive days, the association will 
pay $70 per month, or at that rate for any proportionate part of a month for 
one day or more, not to exceed 12 consecutive months, that the insured by reason of 
such sickness shall be necessarily and continuously confined within the house. 


Sec. (b). Non-confining Sickness. Or will pay the insured two-fifths of the 
amount specified in paragraph C, section (a), for such period, not exceeding two 
months, as the insured by reason of non-confining sickness, or by reason of con- 
valescence from a confining sickness, is wholly and continuously disabled from per- 
forming every duty pertaining to his business or occupation, although not confined 
within the house. 

“The words ‘confined within the house,’ in paragraph C, section (a), shall not 
apply to carbuncles, boils and external abscesses.” 

The plaintiff had an attack of appendicitis on January 18, when he was taken 
to a hospital, where he remained until the 10th of February, 1923, when he was 
taken to his home, and remained there unfit to do any work or transact any part 
of his business duties until March 27. It appears that he left his home and made 
five calls upon his physician during the period for which he claimed indemnity. The 
trial court held that he was entitled to $70 per month from January 18 to March 
27, 1922, and the defendants contend that under the terms of the policy he was 
only entitled to 12 days at the rate of $70 per month, while he was necessarily 
and continuously confined to the house, and to two-fifths of $70 for the remainder 
of the time that he was disabled from performing his business occupation. The 
court held that the plaintiff was entitled to the rate prescribed for confining sickness 
during the entire time he was unable to work and transact his business duties. 

[1,2] As will be observed, the policy provides for two rates of insurance, one 
for disabling sickness by reason of which the insured is necessarily and continuously 
confined within the house, and another for such sickness which does not confine the 
insured within the house, and it also applies to a period of convalescence from a 
confining sickness, which renders him unfit for performing the duties of his business 
or occupation, but does not confine him to the house. It was agreed that the insured 
should have a rate of $70 per month for a sickness which confined him to the 
house, but only to two-fifths of that rate, or $28 per month, for a non-confining 
sickness. It is insisted by plaintiff that incapacity for work or business was the 
prime condition contemplated by the parties for which insurance was to be paid, 
and that confinement to the house was not a material consideration, but this construc- 
tion ignores and would nullify the second clause of the contract. The policy is not 
one of indemnity for disability alone. To recover the higher rate the disabling 
sickness must be such as keeps the insured necessarily and continuously in the 
house. The parties plainly contracted for degrees of sickness, and presumably pre- 
miums were assessed and paid on the basis of these degrees. It was not unrea- 
sonable to fix a higher rate for a sickness so serious as to confine the insured to 
the house than should be paid for an illness which disabled the insured from work 
or business, but did not prevent him from leaving his house and making calls on 
his doctor, or upon others he chose to visit. The expense of the sickness where 
he was able to visit his physician would ordinarily be less than where the physician 
or nurse must attend him in his home. It was competent for the parties to stipulate 
that insurance should be paid according to the degrees of sickness which incapaci- 
tated the insured for work or business. They agreed that it should be measured 
by confinement to the house, and the court is not warranted in ignoring or elimi- 
nating an unambiguous provision included by the parties in their contract. The 
entire contract should be considered together, and effect given to every part of it, 
and the clause relating to non-confining sickness can no more be ignored than those 
limiting the time for which insurance shall be paid. To do so would be to make 
a different contract than the parties made for themselves. In Rocci v. Massachu- 
setts Accident Co., 222 Mass. 336, 110 N. E. 972, Ann, Cas. 1918C, 529, a somewhat 
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— policy was under consideration, and in its interpretation Chief Justice Rugg 
said: 

“A policy of insurance is a written contract. Its terms are to be given a rea- 
sonable construction. Each party is entitled to have the contract interpreted accord- 
ing to the words used, and not stretched to include gratuities to one whose misfor- 
tune may excite sympathy. A stipulation that there can be no recovery, except for 
a period while the insured is continuously confined within the house, is a reasonable 
one. It is for the parties to decide whether they want that kind of insurance.” 

On a second appeal in the case consideration was given to the degrees of sick- 
ness provided for in the policy, one of which related to non-confining sickness, and 
it was held that: 

“There may be said to be three degrees of sickness. The first degree is when 
the patient is confined to his bed. The second degree is when he is not confined 
to his bed, but is confined to the house. And the third degree is when he is too 
sick to work, but is not confined to the house. By the true construction of it the 
clause of the policy here in question (‘that the insured by reason of sickness is 
necessarily and continuously confined within the house’) is a requirement that the 
second of these three degrees of sickness should in fact exist.” Rocci v. Massa- 
chusetts Accident Co., 226 Mass. 545, 116 N. E. 477. 

In that case payment at a certain rate was to be made if the insured was neces- 
sarily and continuously confined within the house and was therein regularly visited 
by a regularly qualified physician, and it was said that, if there was an exigency 
compelling a removal from the house by reason of a fire or an order of the board 
of health, it would not necessarily operate to break the actual continuity of con- 
finement. 

In another policy, containing a provision that full indemnity should be paid the 
insured when necessarily and continuously confined within the house and visited regu- 
larly by a physician therein, it was held that the insurer was not liable for full 
indemnity where the insured was convalescing and was unable to go about his ordi- 
nary affairs, but was able to sit on his porch and make visits to his doctor, and that 
this was’ made plain by the added provision for partial indemnity for a period 
when he was not confined to his house. It was said that the stipulation as to 
the time for which full indemnity should be paid was as plain and definite as it 
well could be, and that: 

“It cannot be reasonably construed to include time around the house, about the 
house, or when he was making trips to Polar and receiving treatment in the physi- 
cian’s office.” Reeves v. Midland Casualty Co., 170 Wis. 370, 174 N. W. 475, 959. 

See, also, Pirscher v. Casualty Co. of America, 131 Md. 449, 102 Atl. 546, L. R. A. 
1918B, 996; Cooper v. Phoenix Accident & Sick Benefit Ass’n, 141 Mich. 478, 
104 N. W. 734; Bruzas v. Peerless Casualty Co., 111 Me. 308, 89 Atl. 197; Bradshaw 
v. American Benefit Ass’n, 112 Mo. App. 435, 87 S. W. 46; Bishop v. United States 
Casualty Co., 99 App. Div. 530, 91 N. Y. Supp. 176; Schneps v. Fidelity & Casualty 
Co. (Sup.), 101 N. Y. Supp. 106. 

Plaintiff cites Mutual Benefit Ass’n v. Nancarrow, 18 Colo. App. 274, 71 Pac. 423, 
which expresses views contrary to the general trend of authorities. There, however, 
the policy differed materially from the one under consideration, and did not contain 
a provision for a different rate for a non-confining sickness, but provided that pay- 
ments for certain kinds of sickness would be made from the first to the last visit 
of an attending physician, if the plaintiff should be totally disabled and confined to 
the house. The language of the policy in question leaves no doubt that a different 
rate is to be paid when the insured was not confined to his house, but was able 
to leave his home and travel to the doctor’s office. There appears to be little dispute 
as to the time when the plaintiff was confined to the house and his home, and also 
as to the time he was able to leave his house. The parties will likely be able to 
agree as to these periods for which prescribed rates are to be paid, and a retrial will 
probably be unnecessary. 5: 

The judgment is reversed, and the cause remanded for further proceedings in 
accordance with the rule of this opinion. 

All the justices concurring. 
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HOLT v. NATIONAL LIFE & ACCIDENT INS. CO. (No. 18626.) 
(St. Louis Court of Appeals. Missouri. June 6, 1924. Rehearing Denied July 3, 1924.) 
263 Southwestern Reporter, 524. 


1, INSURANCE—INSURER HELD NOT TO HAVE WAIVED FORFEITURE 
rae FOR NON-PAYMENT OF PREMIUM AS MATTER OF 
_Insurer did not as a matter of law waive its right to insist upon a forfeiture of an 
accident policy for non-payment of premium by a letter written to one representing 
beneficiary, where letter did not specifically deny liability under policy on any par- 
ticular ground. 
(For other cases, see Insurance, Dec. Dig. § 668[15].) 


3. INSURANCE—INSURER MAY WAIVE FORFEITURE FOR NONPAY- 
MENT OF PREMIUM BY EXPRESS LANGAUGE OR ACTS FROM 
WHICH SUCH INTENT MAY BE INFERRED. 

An insurer may waive forfeiture of a policy for nonpayment of premium by ex- 
press language, or by acts from which an intention to waive may be inferred or 
follow as a legal result. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

Appeal from St. Louis Circuit Court; Wilson A. Taylor, Judge. 

“Not to be officially published.” 

Action by Lulu Holt against the National Life & Accident Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

B Hamilton, of St. Louis, for appellant. 

Leahy, Saunders & Walther, of St. Louis, for respondent. 

Nipper, C. This is a suit on a policy of accident insurance issued by defendant 
to plaintiff’s husband, Sterling Holt. In the policy, which was issued on the 15th 
day of April, 1915, plaintiff was made the beneficiary. The defendant agreed to 
pay plaintiff the amount of the policy if the insured died from bodily injuries effected 
accidentally and through external and violent means. 

The petition alleges that on the 27th day of November, 1917, Sterling Holt died 
as a result of an injury sustained by falling against the corner of a pool table. 

The answer denied the allegations in the petition, and specifically pleaded that 
the policy had lapsed by reason of deceased’s failure to pay the premium for the 
month of October, 1917. 

The evidence offered on behalf of plaintiff tends to show that the insured was 
operating a pool room in the city of St. Louis at the time he is alleged to have 
received his injuries, and that he fell against the corner of a pool table. The corner 
of this pool table struck the deceased’s stomach. He fell to the floor, and, after 
being assisted to a chair, was taken to a hospital and an operation performed, and 
death resulted a short time after. 

The insured was first treated by Dr. Powell, who lived in the neighborhood where 
the accident occurred. After being taken to the hospital, Dr. Kieffer was called in 
consultation and performed an operation on the insured. Dr. Powell was dead at 
the time this suit was instituted. 

Dr. Kieffer testified that when he opened the abdomen of the insured he found 
an inflamed, strangulated diverticulum. He described this condition as one which 
had no office in the body, but was the result of a faulty development. This diver- 
ticulum is a tube or branch which leads from the intestines to the umbilicus, and in 
a properly developed person this would be absorbed, but in this case it still existed. 
He testified that he found this tube bruised and strangulated; that the mere fact 
that the insured had this tube would not be sufficient to cause his deah without some- 
thing occurring to interfere with its activity. He stated that in his opinion the con- 
dition in which he found the insured was caused by some kind of an injury, and that 
the inflamed and strangulated condition of this tube caused his death; that he did not 
personally notice nephritis, and did not have any distinct recollection of the existence 
of such disease; that if a patient has nephritis he would hesitate to operate, but in 
this particular case the urgency was so great that even if he had noticed nephritis 
he would have risked an operation; that if he would have been filling out a death 
certificate he would have given the cause of death as inflammation of the diverticu- 
lum, and that if the deceased had nephritis he would have given that as a contributory 
cause; that volvulus means a twist, but that it was not in this case; that the word 
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“volvulus,” as used in the proof of death, without applying to anything, had no 
meaning at all. ; 

Plaintiff then introduced in evidence the following letter written by Dr. Powell 
to the assistant manager of the defendant company: 


; “Saint Louis, Mo., December 9, 1917. 

“Mr. E. F. Baumgarten, Assistant Manager, National Life & Accident Insurance 
Co., 300 Central Y. M. C. A. Building, City—Dear Sir: I am writing you in behalf 
of Mrs. Sterling L. Holt, widow of the late Sterling L. Holt, of 1419 North Grand 
avenue, who has carried a policy during the past four years in the above-named 
company. 

“Mrs. Holt is laying claim for total disability of her deceased husband from 
April 24, 1917, to October 1, 1917. This claim is based on nephritis, a condition from 
which he recovered sufficiently to take up the light occupation of running a pool 
room from October 1, 1917, until two days before his death. 

We also lay claim to the principal sum for accidental death. 

“Mr. Holt received a fall on the night of November 25, 1917, which caused his 
death two days later on November 27, 1917. 


“Very respectfully yours, 
“I. W. Powell, M. D.” 
Plaintiff also introduced in evidence the following reply thereto, written by the 
general manager of the defendant company: 
“December 18, 1917. 
“Dr. I. W. Powell, N. E. Corner Grand & Easton Sts., St. Louis, Mo.—Dear Sir: 
Claim Sterling Holt, 99878. Your favor of the 9th inst., to our assistant, Mr. Baum- 
gartner, has been referred to the home office. Your own letter shows conclusively 
that Mr. Sterling Holt was not entitled to any indemnity for the period of his dis- 
ability. His policy does not pay indemnity for illness except when totally disabled, 
and you yourself state in this letter that he ran a pool room up to two days before 
he died, and as his policy does not pay indemnity for the first seven days of total 
disability from illness, he is not entitled to any indemnity at all. This policy pays full 
indemnity when the insured is necessarily confined in the house and therein visited 
by a physician and partial indemnity when the insured is totally disabled and under 
treatment of a physician, but does not pay any indemnity whatever when there is 
only partial disability from illness. You state positively that Mr. Holt was able to 
run a pool room and therefore was neither confined nor totally disabled by the illness. 
“You further state in your letter that Mr. Holt fell on the night of November 
25th and sustained injuries which caused his death two days later. This, of course, is 
not true, and you are well aware of the fact. We are very much inclined to put the 
facts of this man’s death and your letter in the hands of the United States postal 
authorities. 
“Your action in this matter is clearly an indictable offense. 
“Yours truly, 
“T. Leigh Thompson, General Manager.” 


The record discloses that plaintiff made demand for the amount due under the 
policy on the 29th of December, 1917. ; 

The defendant offered in evidence the certificate of death, signed by the attending 
physician, Dr. Powell, which, in so far as it tended to give the cause of death, is as 
follows: 

“16. Date of death (month, day and year), 11—27—1917. 

“17. I hereby certify that I attended deceased from 11—26—1917, to 11—27—1917, 
that I last saw him alive.on 11—27—1917, and that death occurred on the date stated 
above at 11:30 p. m. r : 

“The cause of death was as follows: Peritonitis following volvulus. Chr. 
nephritis has existed for 9 months. oe 

“Contributory (secondary): Volvulus chr. nephritis.” 

Defendant then offered to prove by George D. Wright, manager of the defendant 
company, that he saw the plaintiff on the tenth or eleventh day of December, 1917, 
and after the death of her husband, at which time she made claim for the amount of 
the policy, and that Wright stated to her at that time that the company would 
refuse to pay same by reason of the fact that the policy had lapsed in October. The 
court sustained an objection to the admission of this testimony on the ground that 





Acc. ]} Shanebarg v. National Accident Soc. 803 


defendant had disclaimed liability for another reason, and had therefore waived 
its defense on account of failure to pay the premiums. 

Plaintiff recovered judgment for the amount due under the policy and interest, 
and also damages, and attorney’s fees. 

The defendant appeals, on the ground that there was error in the court’s action 
in refusing to permit the witness Wright to testify to the facts offered in evidence, 
and also in submitting to the jury the question of vexatious delay. 

[1-3] We think this case must be reversed, because of the court’s action in refusing 
to permit the witness Wright to testify to the conversation he had with plaintiff, and 
in which conversation he denied liability at that time because of the lapse of the 
policy. If the defendant company had stated in the letter written to Dr. Powell that 
it denied liability and refused to pay the amount of the premium on the ground that 
the insured had not come to his death by accidental means, then it may be said, as a 
matter of law, that defendant had waived its right to insist upon the lapse of the 
policy as a defense. Hay v. Bankers’ Life Co., 207 Mo. App. 277, 231 S. W. 1035, 
and cases cited. But in this letter defendant does not specifically deny liability upon 
that ground or any other ground. It merely says that Dr. Powell’s statement that the 
insured received a fall on the night of November 25, 1917, and died two days later 
as a result thereof was false. It may mean that the entire statement in the last 
clause of Dr. Powell’s letter is false, or it may mean that the statement that he 
died two days after receiving the injury is false. But the letter does not specifically 
deny liability on any particular ground, so we cannot say as a matter of law that 
defendant had waived its right to insist upon the forfeiture as a defense. A waiver 
cannot be inferred by mere silence (Keys v. Knights and Ladies of Security, 174 Mo. 
App. loc. cit. 686, 161 S. W. 345); but the defendant may waive the forfeiture on 
this ground by express language, or by acts from which an intention to waive may 
be inferred or follow as a legal result. Failure to pay the premium was the only 
defense set up by defendant, and the evidence, in our opinion, does not show con- 
clusively that defendant had waived its right to insist on a forfeiture on this ground. 

It follows, therefore, that the court erred in refusing to admit the testimony of 
the witness Wright, and for that reason the Commissioner recommends that the judg- 
ment be reversed, and the cause remanded. 

Per Curiam. The foregoing opinion of Nipper, C., is adopted as the opinion of 
the court. 

The judgment of the circuit court is accordingly reversed, and the cause remanded. 

Allen, P. J., and Becker and Daues, JJ., concur. 


SHANEBARG v. NATIONAL ACC. SOC. (No. 18641.) 
(St. Louis Court of Appeals. —— ae 6, 1924. Rehearing Denied June 24, 


263 Southwestern Reporter, 512. 
1. INSURANCE—FORFEITURE FOR FAILURE TO GIVE REQUIRED NO- 

TICE NOT IMPLIED; FORFEITURES NOT FAVORED. 

Where an accident policy required written notice within 20 days after the 
accident without expressly making noncompliance work forfeiture, the court could 
not imply forfeiture, since forfeitures are not favored. 

(For other cases, see Insurance, Dec. Dig. § 539 [5].) 

2: a HELD TO HAVE WAIVED NOTICE WITHIN 

20 DAYS. 

Insurer held to have waived notice within 20 days after the accident, required 
by the policy. : 

(For other cases, see Insurance, Dec. Dig. § 555.) 

5. INSURANCE—INSTRUCTION IN ACTION ON ACCIDENT POLICY 

HELD MISLEADING. : ae Wy ‘ 

In action on an accident policy, expressly excluding liability for injury while 
riding in horse-drawn vehicle used for work, an instruction that if insured was a 
peddier and drove a vehicle used for peddling when injured, and was acting as 
driver and in pursuit of his business, insurer was not liable, held misleading and 

roperly refused. 
7 P (For other cases, see Insurance, Dec. Dig. § 669 [10].) 
7, INSURANCE—EVIDENCE HELD TO SUSTAIN RECOVERY ON ACCI- 

DENT POLICY. 
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In action on an accident policy, evidence held to sustain verdict for 6 weeks’ 
disability. 

(For other cases, see Insurance, Dec. Dig. § 665 [5].) 

Appeal from St. Louis Circuit Court; J. Hugo Grimm, Judge. 

“Not to be officially published.” 


Action by Abe Shanebarg against the National Accident Society. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

Hudson & Hudson, of St. Louis, for appellant. 

Jacob Mellman, of St. Louis, for respondent. 


Auten, P. J. This is a suit on a health and accident policy issued by the de- 
fendant insurance company to plaintiff on May 10, 1921. The policy by its terms 
insures the plaintiff against the effects of bodily injuries caused by external, violent, 
and accidental means, and provides for the payment to plaintiff of an indemnity of 
$25 per week, for not more than seven consecutive weeks, for loss of time resulting 
solely from such accidental injuries, if such injuries shall, from the date of the 
accident, continuously and wholly prevent him from attending to any kind of 
business; provided such injuries are sustained in the manner specified in certain 
designated clauses of “Section C” of the policy, including clause No. 3 thereof, 
which is as follows: 

“While riding within a conveyance drawn by horse power, provided that the 
insured shall not then be a hired driver thereof nor be riding or driving in or upon 
any conveyance containing any merchandise or used for any business purpose or 
any work whatsoever.” 

The policy also provides that written notice of the injury on which a claim 
may be based must be given to the company within 20 days after the date of the 
accident causing such injury; providing further that failure to give notice within 
such time shall not invalidate any claim if it shall be shown not to have been 
reasonably possible to give such notice and that notice was given as soon as was 
reasonably possible. 

The evidence shows that plaintiff was injured on June 27, 1921, at Third 
and Morgan streets in the City of St. Louis; the policy being then in force. Plain- 
tiff, who is a peddler, and who, it appears, could not speak English well, testified 
to the effect that on the day last mentioned he had purchased a load of water- 
melons which were located on the sidewalk on the north side of Morgan street, 
and that he stopped his wagon on the south side of the street and was carry- 
ing the watermelons from the north side of the street and putting them into 
his wagon; and that while he was carrying two melons, and was about five or 
six feet from his wagon, he was struck by a west-bound “transfer wagon” and 
injured. According to his testimony, he received injuries to his head and neck, was 
confined to his bed for about a week, and was not able to work for about two 
months, during which time he was treated by his physician, Dr. Bassman; and 
the testimony of a witness for plaintiff tends to show that plaintiff was confined 
to his room for five or six weeks. 

Plaintiff's further testimony is that after he was injured he called up an 
agent of -defendant who came to see him, about four days after the accident, 
and that he received from the agent a paper which he did not sign. He said 
that he received a letter and a blank from the defendant company, and identified 
a paper shown to him, upon one side of which was a “Notice of Accident,” 
signed by plaintiff, and on the other side a “Surgeon’s Notification Blank,” signed 
by plaintiff's physician. It appears that these writings, dated July 18, 1921, were 
furnished to defendant. In that signed by the physician appears the following 
question and answer: “How was the claimant injured? Thrown off the wagon.” 
In that signed by plaintiff appears the following: “How did the accident happen? 
Another wagon pushed my wagon.” 

It appears that on or about July 28, 1921, defendant wrote to plaintiff in- 
closing two blanks for proof of loss, one of these being a supplemental report 
of the accident to be made by plaintiff, and the other a supplemental physician’s 
report; which blanks, having been filled out, were signed by plaintiff and his 
physician respectively, dated August 3, 1921, and delivered to defendant. In that 
signed by plaintiff, in reply to a question as to the nature and cause of the 
disability, the following answer appears: “Face bruised by fall from wagon.” 
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And in that signed by the physician, a like question is thus answered: “Falling off 
the wagon.” 

Touching the execution of the notice and the supplemental reports, supra, 
signed by plaintiff, there is no little confusion in his testimony. It appears, how- 
ever, from his testimony that he could not read at all; that the blanks were 
filled out either by the physician or by defendant’s agent; that, though some 
explanation was made to him, he did not know what all of the answers were; and 
that the answer to the question in the supplemental report as to the nature and 
cause of the disability should have been that plaintiff was knocked down by a 
transfer wagon. 

The only evidence offered by defendant consisted of a deposition of defendant’s 
secretary and general manager, whose testimony need not be noticed further than te 
say that it appears therefrom that defendant first received notice of the accident 
on July 28, 1921. 

The trial below, before the court and a jury, resulted in a verdict and judg: 
— for plaintiff in the sum of $150, with interest, and the defendant has ap- 
pealed. 

[1,2] The refusal of the trial court to peremptorily direct a verdict fot 
defendant is assigned as error. It is said that plaintiff made no case, since the 
evidence showed that he failed to comply with the condition of the policy 
requiring notice to the defendant within 20 days after the accident. It may 
be noted that the policy does not expressly provide for a forfeiture in case of 
failure to give such notice, nor make the giving thereof a condition precedent 
to recovery. Forfeitures are not favored; and we do not think that we would 
be authorized to supply one by implication from the language employed in the 
policy. See Dezell v. Fdelity & Casualty Co., 176 Mo. 253, loc. cit. 281. 75 S. W. 
1102; Zackwik v. Fire Ins. Co. (Mo. App.) 225 S. W. 135. Furthermore, the trial 
court correctly held that defendant had waived the requirement as to notice. Shear- 
lock v. Mutual Life Ins. Co., 193 Mo. App. 430, 182 S. W. 89. 

[3] A further contention is that the demurrer should have been sustained for the 
reason that the loss suffered by plaintiff was not one covered by the terms of the 
policy. This contention appears to proceed upon the theory that plaintiff was con- 
cluded by the statements made in the proofs of loss to the effect that he was injured 
by a fall from his wagon. But such statements were but prima facie binding upon 
plaintiff, as admissions against interest, and could be overcome by proof tending to 
explain or relieve against them. And, under the evidence adduced, we regard it as 
clear that the question as to the manner in which the accident occurred was one for 
the jury. See Bruck v. Insurance Co., 194 Mo. App. 529, 185 S. W. 753; Schertz v. 
Insurance Co. (Mo. App.) 251 S. W. 93. 

[4, 5] It is contended that the court erred in refusing to give three instructions 
offered by defendant, numbered D-3, D-4, and D-5. We have examined these instruc- 
tions and find that the court committed no error in refusing them. Instruction D-3 
is so framed as to direct a verdict for defendant if plaintiff “could have been injured 
in some other manner” than that set out in the petition. Obviously this was properly 
refused. By instruction D-5 was sought to have the jury told that plaintiff could 
not recover unless he showed notice to defendant within 20 days after the accident. 
This matter is disposed of above. Instruction D-4 is as follows: 

“The court instructs the jury that if they find and believe from the evidence that 
the plaintiff herein at the time of the injury, was a peddler, and as such drove a 
vehicle being used for the purpose of peddling, and that while acting as said driver 
of said vehicle, so engaged in the pursuit of his business as a peddler, he was injured, 
you are instructed that the defendant is not liable, and your verdict must be for 
the defendant.” : ear : 

[6] While, under the terms of the policy, plaintiff was not entitled to recover 
if the jury found that he was thrown from a wagon upon which he was riding in 
the pursuit of his business as a peddler, this instruction would doubtless have served 
to confuse and mislead the jury touching that matter. Furthermore, this issue was 
fully submitted to the jury by another instruction given at defendant’s request, and 
consequently it was not error to refuse this instruction. ’ 

[7] The other matters touched upon in the briefs are disposed of by what we 
have said above. The jury allowed plaintiff indemnity for six weeks’ disability, and 
the evidence appears to be sufficient to support such recovery. 
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It follows that the judgment should be affirmed, and it is so ordered 

Becker and Daues, JJ., concur. 

; _TILLOTSON vy. TRAVELERS’ INS. CO. (No. 23859.) 

(Supreme Court of Missouri, in Banc. May 13, 1924. Motion to Modify Judgment 

Denied July 3, 1924.) 

‘Seimei. ie seent tae eee Reporter, 819, 

. INSURANCE— BU =N ON BENEFICIARY TO PROVE DEATH AND 
CAUSE THEREOF TO HAVE BEEN BY EXTERN: I 
ACCIDENTAL MEANS. ne ae ee 
In suit on accident policy for death of insured, burden of proof was on plaintiff 

throughout to prove that insured was dead, and that his death was caused by external 
violence and accidental means, and was caused accidentally by drowning as alleged. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

2; oe NOT ABSENT FOR SEVEN YEARS PRESUMED 

ALIVE. 

Where seven years had not expired since insured’s disappearance and he was last 
heard of, he is presumed to be still alive; there bemg no legal presumption of death 
merely by lapse of time prior to expiration of seven years. 

(For other cases, see Death, Dec. Dig. § 2[1].) 

3: a ACCIDENTAL DEATH BY DROWNING PROVED 

STATED. 

To constitute proof of accidental death by drowning, there must be substantial 
evidence that insured accidently fell into water and was drowned, or that he was 
murderously assaulted and thrown into the water and drowned. 

(For other cases, see Insurance, Dec. Dig. §665[5].) 

4. INSURANCE—EVIDENCE INSUFFICIENT TO SHOW ACCIDENTAL 

DROWNING. 

Evidence held insufficient to show accidental drowning within accident policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. INSURANCE—SUICIDE IN ABSENCE OF INSANITY NOT “ACCI- 

DENTAL DEATH”; SUICIDE NOT PRESUMED. 

Suicide in absence of insanity would not be “accidental death” within policy pro- 
viding for death through external violence and accidental means, and, moreover, will 
not be presumed. 

(For other cases, see Insurance, Dec. Dig. § 564, 646[7].) 

6. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SHOW MURDER- 

OUS ASSAULT. 

Evidence held insufficient to show that insured was murderously assaulted and 
thrown into the river and drowned within the accident policy. 

For other cases, see Insurance, Dec. Dig. § 665[5].) 

7. INSURANCE—PROOF OF CORPUS DELICTI NECESSARY TO SHOW 

INSURED WAS MURDERED. 

In suit on accident policy, substantial evidence was required that dead body was 
found and identified as insured before charge that he was murdered was sufficiently 
sustained by evidence for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Woodson, J., dissenting. 

Appeal from Circuit Court, Buchanan County; Thos. B. Allen, Judge. 

Action by Vickie L. Tillotson against the Travelers’ Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed. 

Mossman, Rogers & Buzard, of Kansas City, for appellant. 

Culver, Phillip & Voorhees, of St. Joseph, for respondent. 

Smatt, C. I. Suit on an accident policy for the death of plaintiff’s husband for 
the sum of $10,000, the amount of the policy. There was judgment for the amount 
sued for from which defendant appeals. The policy was issued April 21, 1919. The 
plaintiff was the wife of William L. Tillotson, the assured, and the beneficiary in the 
policy. The policy provided that the amount thereof should be paid to the beneficiary 
upon the death of the assured during the life of the policy, which was for one year 
from its date, in the event the assured should die “from bodily injuries affected directly 
and independently of all other causes through external violence and accidental means.” 
The petition further alleged that “on the 30th day of August, 1919, while said policy 
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was in full force and effect, said William L. Tillotson, deceased, lost his life and died 
at St. Joseph, Mo., from bodily injuries, affected directly and independently of all 
other causes through external violence and accidental means, to wit, by drowning in 
the Missouri river.” The plaintiff had property and money amounting to about 
$18,000 at the time of the marriage, which she had when Tillotson disappeared. He 
never. used or lost any of it. Tillotson, when he married, had some property, a ranch 
of about 600 acres in Wyoming, and a considerable estate, which he had inherited 
from his mother. But he lost most of his property or lived it up before the policy 
sued on was taken out. His last business or employment before his disappearance was 
managing the real estate department of a bank or trust company in Denver. When 
he disappeared, and for some time before, he had a third interest in a fund of $70,000, 
the income of which he held in trust for his aunt, who was 85 or &6 years old, and 
at her death the principal became the absolute property of himself and his two sisters 
in equal shares. In May, 1919, Tillotson had to his credit, in the bank at Denver, 
between $2,300 and $2,400 of his own. He afterwards gave $700 of this to his wife. 
He was a man of 42 years of age. There is no evidence he ever threatened suicide. 
His health was good, and his family relations were pleasant. In that month, May, 
1919, he and his wife and daughter by her first husband took a trip, he paying the 
expenses, she returning a substantial part of the $700 he had given her near the end 
of the trip. They went South, visiting some of Mrs. Tillotson’s relatives, and from 
thence East to visit relatives of the assured. They remained about three months, 
when they started west and stopped at St. Joseph, Mo., on August 26th, where they 
visited at “the old Col. Gates’ home.” Mrs. Tillotson was a granddaughter of Colonel 
Elijah Gates. An August 30, 1919, the wife and daughter, Helen, went to Kansas 
City on the 11:30 a. m. interurban train. Tillotson accompanied his wife to the 
station, with Burr McCarthy, his wife’s nephew. Tillotson and McCarthy, after the 
train left, went to a nearby drug store and bought some cigars and cigarettes, where 
Tillotson used the telephone (but to whom he was talking or intended to talk to does 
not appear), and then returned to the Gates home for the midday meal. Tillotson left 
after dinner about 1:30 p. m., and was never seen thereafter. He and his wife had 
planned to return to Denver the next Sunday or Monday night, after her return from 
Kansas City. After his disappearance, his account as trustee of the $70,000 was 
intact. He had $855 in bank to his credit, as such trustee, subject to his check. He 
owed about $650. At the time of his disappearance he had a $20,000 life insurance 
policy, which had been taken out seven or eight years before, which had a loan value 
of $1,600 or $1,700. He had a paid-up policy of life insurance for $5,000, more than 
22 years old, which had a loan value of $2,500, and on which he had obtained a small 
loan from the company. He also had a $5,000 policy, taken out 3 years prior to 1919. 
He had about $600 or $700 with him when he disappeared, besides a gold watch and 
personal jewelry. On cross-examination of one of plaintiff’s witnesses it was shown 
that these three life policies had been paid to Mrs. Tillotson, the beneficiary of them, 
she having given satisfactory bond, with security, conditioned that she would repay 
the money, if Tillotson “turned up” in seven years. 

Shortly after 2:15 p. m. on the same afternoon Tillotson disappeared, Hape, a 
Union Terminal track walker, patrolling the railroad track along the bank of the 
Missouri river in the railroad yards at the foot of Locust street in St. Joseph, found 
a hat, coat, and trousers and a pocketbook containing no money, which was afterwards 
identified as belonging to Tillotson, and which he had on his person when he left the 
Gates’ home about half or three-quarters of an hour before. These articles were 
found between the railroad track and the water’s edge, and some on the rocks which 
riprapped the river bank. The coat and trousers were considerably torn in places, 
and the necktie had been ripped apart. 

The track walker Hape’s testimony was substantially as follows: On the after- 
noon of August 30, 1919, he found a pocketbook, hat, and coat, also a tie and a cigar, 
on the river bank, halfway between the railroad track and the rock dike. He did not 
notice the time when he stopped there, but did when he left, and it was 2:15 p. m. 
He looked at his watch as he went away. He had stopped there probably 10 minutes. 
The tie was on the rock dike, the hat 4 to 6 feet north of the coat, and the coat 
6 to 8 feet from the rocks. The tie was on the rocks west of the coat, about in the 
middle of the dump. It had been torn to pieces, as though it had been jerked off 
. the neck. The piece around the neck was broken, but it was all there, and remained 
tied. The witness opened the pocketbook to examine its contents. He found some 
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receipts and business and lodge cards of different kinds. Tillotson’s name was on 
the cards. The cards and papers found were not all in the pocketbook, some were 
scattered about on the ground. One of the cards was a certificate of registration in 
the draft for the World War; one was a receipt for dues paid to a Masonic order. 
The place where he found these articles was about the foot of Locust street. These 
articles were all introduced in evidence, after being identified by the witness as those 
he found on the river bank. The coat and trousers were badly ripped, and the 
necktie also, when he found them, and in the same condition as when shown to wit- 
ness at the trial. A cigar was near the necktie on the rocks. Two men followed him 
down to where he discovered these articles. He did not know them. They looked 
around at him, and said they would not have anything to do with it, and went on 
south. He did not see them any more. Cross-examination: These two men looked 
like they were laboring men. They said they were going across the river to get a 
job. He saw the coat and hat about’ 10 or 12 feet west of the railroad tracks. The 
bank of the river was about 30 feet from the tracks at that place. There were bushes 
growing on the bank, pretty thick at that time. Nothing was hanging on the weeds 
or bushes. He examined the bank and the weeds to see whether anybody had been 
in there or not—to see if he could see anything of anybody going over this rock 
business, over the bank. He saw no sign, nor anybody going through the weeds, 
except where he saw the articles. They were in a small bare place, where there was 
not many weeds between the tracks and the rocks. The pocketbook was between the 
coat and the hat—between the coat and the track. He looked for blood stains and 
indications of that kind, and could not find any. He just walked down and glanced 
around. He saw no tracks or indications that anybody had been down on the stones. 
He just looked around between where the articles laid and the river. Looked right 
in the neighborhood of the hat and the coat to see whether anybody had been down 
there, and saw no tracks of any kind. Did not see the bushes or weeds broken or 
tramped down. Did not see any signs of any scuffle or fight. He looked for it at 
that time. It did not seem as though those things had been thrown there. It seemed 
like somebody had a scuffle and had thrown them off. “They got there some way. 
I don’t know how they got there. Q. But you saw no signs of a scuffle or anything 
like that on the ground?” A. “It did not seem like it, no, sir.” Redirect examination: 
“T found no money in the pocketbook, and no money around there at all. The police- 
man found a nickel there the next day.” 

Mr. Joel Gates testified for plaintiff: After dinner, about half past one, on August 
30, 1919, Tillotson came out to the garage where he and his nephew, McCarthy, and 
his brother, Charles, were, and said something, he did not recall what it was, and then 
went away. That was the last he ever saw of Tillotson. He had expected him back 
that evening for supper. Witness became uneasy about Tillotson’s failure to return, 
and went over to the police station, where he inquired if there was any report of 
any accident to any person. He was informed there was no such report. Tillotson 
not appearing that night, witness called Captain Watson at the police station the next 
morning (Sunday), and said that his sister’s husband had been gone all night, and 
perhaps something might have happened, and asked if the officers had heard anything 
about him. Asked if his name was Tillotson, Gates replied, “Yes.” Captain Wat- 
son then said, “We have a coat and hat here that we found on the river bank.” Wit- 
ness answered him, “Well, Captain, there is no need of going any further, I will come 
right over.” Witness then went over to the police station and found the coat and hat, 
also a pocketbook, and recognized the clothes as clothes he had seen Tillotson wear. 
But he was unable to say that they were the same clothes that Tillotson had on when 
he left the garage. But they were identified by other witnesses as clothes he wore 
that morning. From the police station Gates went with some city detectives to the 
Missouri river bank. On the rocks composing the riprap that slopes down the 
bank he found a necktie. It was tied in a hard knot at one end, and the other end 
had been broken loose; both pieces were there. But he did not recognize the tie. 
He also found a buffalo nickel, also 2 or 3 cards around in the weeds with Tillot- 
son’s name on them. The pocketbook, which he saw at the police station, and iden- 
tified as Tillotson’s, containing a check for $3 to Tillotson, made by his wife, and a 
picture of his wife and her daughter, and a baby (a relative of Tillotson s) which 
witness did not recognize. Also a membership ticket in the Chicago Board of 
Trade, and in a Masonic order. Witness further testified that he continued to search 
for Tillotson, and offered a reward for information regarding him. _ Also called up 
Kansas City relatives, where Mrs. Tillotson was staying, and asked if Tillotson had 
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been there, and found he had not. Mrs. Tillotson returned to the Gates’ home from 
Kansas City on Monday, the second day after his disappearance. Gates offered a 
reward of $100 on his own account, and published it in the St. Joseph Gazette the 
next morning. Afterwards the reward was increased to $1,000. It became Associated 
Press news, and was published throughout the country. Gates also had the river 
dragged near the place where the articles of apparel of Tillotson were found in St. 
Joseph within two days after he last saw him, and also examined the place where 
young Miss Wheeler and Paulson afterwards saw a dead body in the Missouri river, 
on the Missouri side, a few miles south of St .Joseph. But all his efforts were in 
vain. No further information as to Tillotson was obtained. Tillotson had visited 
Mr. Gates eight or nine times before; he knew him well; knew nothing of his business 
affairs. On direct examination, Mr. Gates testified: He made an affidavit on the 
24th of November, 1919, in which he stated that he was “thoroughly convinced” that 
Tillotson committed suicide by drowning himself in the Missouri river. In said affi- 
davit he stated: 

“When Mr. Tillotson left the house on Saturday afternoon he told my sister, 
Mrs. Luella McCarthy, that he was going up town, amongst other things, for the 
purpose of getting a suit of clothes that he had left at a tailor’s or cleaner’s to be 
cleaned and pressed. This suit consisted of a coat and pants, and the vest to the suit 
was still in my house in his trunk. Mrs. Tillotson in the meanwhile had returned 
from Kansas City, and she gave me the vest, which I took to police headquarters, and 
requested Chief of Detectives Johnson to have a search made to ascertain if any 
cleaner had cleaned and pressed such a suit of clothes. I also started an investigation 
through the detective department and all other ways that I could thing of to try to 
obtain some trace of Mr. Tillotson and to find his body, as I was by this time thor- 
oughly convinced that he had committed suicide by drowning in the Missouri river.” 

On cross-examination, Gates testified: That he had since changed his mind, 
because “Tillotson might have been killed and thrown in the Missouri river, instead 
of committing suicide; that there was not any motive for his committing suicide” ; 
that “I have since learned that there was no such motive; that is the reason for my 
belief, that he may not have committed suicide, when I made the affidavit. At the 
time I made that affidavit there were just three things in my mind that could have 
happened to Tillotson. He might have run away, and he might have committed 
suicide, or he might have been murdered. I don’t know why they ever got that in 
that affidavit, to tell the you the truth about it. But I certainly dictated it and 
signed it without any assistance; nobody was using any language for me. Those were 
my own words, selected by me, and I carefully read it over and signed it. That is 
right. I don’t know why I should have done so. I don’t know why I did that.” 

Plaintiff’s evidence also showed that a suit of clothes, different from those Tillot- 
son had on when he disappeared and found on the river bank, had been previously 
sent to the cleaners by Tillotson, but they were not at the cleaners after his disap- 
pearance; plaintiff’s witness How stating without objection that the employees of 
the cleaners said the clothes were called for by a man in the afternoon between 12 
and 3 o’clock of August 31, 1919, but they could not and would not attempt to describe 
the man, except to say the same man took them away that brought them there. 
(The cleaners were not called as witnesses by either party.) Plaintiff’s evidence also 
showed that Tillotson had been to or near the place where his clothes were found 
in the railroad yards a few days before when he and Mr. Gates were taking a walk. 
There was evidence in plaintiff’s case that a number of years before Tillotson had dealt 
some on the Chicago Board of Trade but not recently further than a couple of deals, 
in which he made a loss of about $200, $100 of which he had not paid when he dis- 
appeared. Other evidence for plaintiff tended to show that the articles when found on 
the river bank were torn and injured. A piece of cloth, part of the cuff of the pair of 
trousers, had the appearance of being ragged or torn, and the coat and trousers were 
torn partly in two. But no blood was shown to have been on the clothing or any- 
where upon the rocks or ground or on the river bank. The river bank was faced 
with riprap work, some of the rocks quite hard, which would not likely leave marks 
of people walking over them. 

Henrietta Virginia Wheeler testified for plaintiff in substance: That in Septem- 
ber, 1919—September 4th—she was at her brother’s home on Lake Contrary, three 
or four miles south of St. Joseph, near the Missouri river. She went down to the 
river bank, and, while at the end of a river launch, digging around in the water with 
a stick about four feet long, a white object came down the river with the current. 
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She wanted to see what it was, and turned it over with the stick and distinguished 
the features of a man. The boat was about sixteen feet long, arid the bow was at the 
bank, and the stern, where she was, out in the river. She ran up to tell her sister- 
in-law about it right away, and they both went back to the river, but the current 
had already taken the object down the river. Could not see anything of it. She 
got clear enough view of the object, when she saw, it, to know that it was a person. 
Her sister-in-law afterwards called up Mr. Gates and notified him of finding the 
body. Cross-examination: It was a human head that she saw—a man’s head—the 
face was purple. There was no hair on the head. (The plaintiff’s other evidence 
showed Tillotson had a full head of hair—blond.) She remembered that well. She 
saw no part of the body except the head. She just saw the head coming down, and 
it looked like a white barrel at a distance, and then, when it got down closer, it was 
smaller. It came within about two feet of her. When her brother came home they 
told him about it, and they went over in his boat and used the seine and tried to find 
it that same afternoon. She did not know that it was a common occurrence for a 
dead body to be floating down the river. She never saw any before. 

On November 2, 1919, one Paulson, a witness for plaintiff, testified that while 
duck hunting he discovered a body lodged against some drift in the Missouri river 
at a place about seven miles south of the city of St. Joseph. The body was badly 
decayed. He was unable to get it out of the river. He went for assistance, but when 
he returned the body had disappeared and could not be located. He could not identify 
the body nor describe it with any particularity. Could not tell whether it was a man 
or a woman, black or white, child or adult. 

There was medical testimony on both sides that bodies after remaining in the 
river for three days to several weeks or months, if not held down in some way, will 
rise to the surface and float away on the current. Also that dead bodies floating in 
the Missouri river are seen occasionally. A witness for defendant, its only witness 
except the above medical testimony, testified that Tillotson was in a drug store about 
a block from the Gates’ home, after 2 p. m. on the day of his disappearance, and 
purchased some small articles. The above is the substance of the testimony in the 
case. 

At the close of the plaintiff's evidence, and of all the evidence, defendant asked a 
demurrer to the evidence, which the court refused. 

[1] II. This being a suit on an accident policy for the death of the assured by 
external violence and accidental means, the burden of proof is upon the plaintiff to 
prove two essential facts necessary to her cause of action: First, that the assured 
was dead; and, second, that his death was caused by external violence and accidental 
means, and in this case, under the allegations of the petition, that his death was caused 
accidentally “by drowning in the Missouri river.” This burden does not shift, but 
remains throughout upon the plaintiff. Griffith v. Continental Casualty Co., 290 Mo. 
455, 235 S. W. loc. cit. 85, opinion by Ragland, C.; Laesing v. Ins. Co., 169 Mo. 272, 
69 S. W. 469; Phillips v. Ins. Co., 288 Mo. 175, 231 S. W. 947; Brunswick v. Ins. 
Co., 278 Mo. 154, 213 S. W. 45, 7 A. L. R. 1213. 

[2] III. As seven years have not expired since Tillotson’s disappearance and he 
was last heard of, he is presumed to be still alive, and there is no legal presumption 
of his death merely from lapse of time prior to the expiration of said seven years. 
Lawson on Presumptive Ev. p. 521. ; tata 

[3] IV. To constitute proof of accidental death by drowning, as alleged in the 
petition, there must be substantial evidence that Tillotson accidentally fell into the 
water and was drowned, or that he was murderously assaulted and thrown into the 
river by his assailants and drowned. ; ; 

[4, 5] First, as to whether Tillotson accidentally fell into the river and was 
accidentally drowned: All the evidence is circumstantial. While learned counsel for 
respondent claim generally that he may have fallen into the river and been accident- 
ally drowned, they do not point out any circumstances in the record tending to prove it. 
Tillotson obviously did not fall in the river with his clothes on, because they were on 
the river bank. Nor is it consistent with reason that he tore up his clothes, as the 
evidence shows they were torn, and scattered them upon the river bank, and then 
went in bathing near midday in a public place in the city and was accidentally 
drowned. Nor will suicide be presumed, and there is no substantial evidence of 
suicide. Besides, suicide in the absence of insanity would not be accidental, and 
there is no claim or evidence of insanity in the case. We must hold, therefore, there 
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was no substantial evidence in the circumstances shown in the record of Tillotson’s 
being accidentally drowned by accidentally falling into the river. 

[6] The principal insistence of learned counsel for plaintiff is that Tillotson was 
murderously assaulted and thrown into the river and drowned, and that his coat and 
trousers were stripped from his body and badly torn, and his pocketbook taken from 
him in the struggle he made with his murderous assailants. If this were true, it 
would constitute accidental death, within the terms of the policy. But we hold there 
is no substantial evidence of such murderous assault and drowning of Tillotson. It 
is true, plaintiff's evidence shows, his clothing was badly torn and his pocketbook 
empty. But it is also true that it shows the place on the river bank, where they were 
found, indicated no signs of the struggle, which must have been of a strenuous char- 
acter to tear and strip his trousers, as well as his coat, from his body. The weeds 
and the bushes were not trampled down, and there was no blood on the ground or 
the rocks where his clothing was found or near by, nor was there any evidence intro- 
duced showing any blood upon his clothes so found, or that any one heard any 
outery. All the indications of a murderous attack and struggle are seemingly miss- 
ing. On the other hand, there is much in the circumstances to show that Tillotson 
may have voluntarily disappeared. A most thorough search was made for his body, 
and it could not be found.’ There was evidence that he had a suit of clothes at the 
cleaner’s when he left the Gates’ home, which he said he was going to get, and which 
he did get between noon and 3 o’clock p. m. on the day of his disappearance. This 
suit of clothes and the $600 in money, and his gold watch and jewelry, which he had 
when last seen, were never found. If he desired to voluntarily disappear, he could 
easily have changed his clothes, torn up the clothes he had worn, without shedding 
any blood or making any outcry, and, throwing them with his empty pocketbook on 
the river bank, then disappear wearing the clothes he got from the cleaner’s, and 
retaining his $600 or $700 in money, and his watch and jewelry, which would mate- 
rially aid him in departing for parts unknown. Tearing up the clothes he had worn 
and scattering them with his empty pocketbook on the river bank would tend to 
mislead and mystify those who would search for him, which he naturally would 
attempt to do, in case for some hidden reason he desired to sink out of sight, as many 
others have done before him. We think there is no substantial evidence or circum- 
stance tending to show that Tillotson was murdered or assaulted and thrown into 
the Missouri river and drowned. 

There being therefore no substantial evidence of Tillotson’s death by accident, 
the defendant’s demurrers to the evidence should have been sustained. 

[7] VI. Another view is this: The evidence being wholly circumstantial, and no 
direct evidence that he was murderously assaulted and drowned, there must have 
been substantial evidence that a dead body was found and identified as his body before 
the charge that he was murdered was sufficiently sustained by the evidence to go to 
the jury. It is true that in civil cases a charge of crime need not be proved beyond 
reasonable doubt, and that a preponderance of the evidence is sufficient. State ex. 
rel. v. Ellison, 268 Mo. 239, 187 S. W. 23. But whether there is substantial evidence, 
or, what is the same thing, sufficient evidence to go to the jury to establish the crime 
charged, must be the same, whether the case is tried in a criminal or civil court. In 
either case there must be substantial evidence of the alleged victim’s death. Seven 
years since his disappearance not having expired, he is presumed to be still alive. 
Lawson on Presumptive Evidence, supra. Whether he is dead cannot be submitted 
to a jury as a mere matter of guess and conjecture. Atherton v. Ry. Mail Ass’n 
(Mo. App.) 221 S. W. 756; Phillips v. Ins. Co., 288 Mo. 185, 231 S. W. 947. In 
criminal cases, where the evidence is all circumstantial, even when the defendant makes 
an extrajudicial confession of the murder charged against him, the law in addition to 
his confession, requires strict proof of the corpus delicti, that is, some direct evidence 
that the alleged victim was killed, or that a dead body was found and identified as 
his body. Otherwise mere circumstantial evidence will not constitute substantial evi- 
dence of murder to go to the jury. State v. Bowman, 294 Mo. 245, 243 S. W. 114 et seq. 
We do not see why the same rule should not obtain in civil cases, where there is no 
confession of any one to a murder, and where the evidence is wholly circumstantial, 
except that in civil cases the corpus delicti need not be proved beyond reasonable 
doubt, but it is sufficient, if proved by the preponderance of the evidence, to the satis- 
faction of the jury. But in either case, where murder is charged, there must of 
necessity be substantial evidence of the corpus delicti, to take the case to the jury. 
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There is no such evidence in this case, and for this reason, the plaintiff’s evidence 
wholly fails to Prove the murder of Tillotson as contended for by learned counsel. 

VII. In this case, too, to hold that plaintiff had made out a case for the jury we 
should have to presume, without substantial evidence of the fact, that Tillotson was 
not only dead but also that his death was accidental by accidentally falling into the 
river, or by being feloniously thrown into the river and drowned, and thus find the 
two crucial and essential facts which constitute plaintiff’s cause of action from a 
presumption based upon a presumption, and pile inference upon inference, which is 
not admissible in such cases. Phillips v. Ins. Co., 288 Mo. 175, 231 S. W. 947. In 
our opinion the judgment below is not warranted by any substantial evidence in the 
case, and the defendant’s demurrers to the evidence should have been sustained. 

The result is the judgment appealed from should be reversed. It is accordingly 
so ordered. 

Per Curiam. The foregoing opinion by Small, C., is adopted as the opinion of 
the court in banc. 

Graves, C. J., and David E. Blair, Walker and Ragland, JJ., concur. 

James T. Blair and White, JJ., concur in reversing the judgment, but think 
the cause should be remanded. 

Woodson, J., dissents. 


GOODELL v. NORTHWESTERN MUT. ACC. ASS’N. (No. 18316.) 
(Supreme Court of Washington. May 28, 1924.) 
226 Pacific Reporter, 266. 

1, INSURANCE—INSURED HELD TO BE FOREST RANGER WITHIN IN- 
SURER’S CLASSIFICATION OF HAZARDOUS OCCUPATIONS, 
THOUGH DESIGNATED BY GOVERNMENT AS FOREST GUARD. 
One insured as principal of schools under accident policy, and killed while in 

forestry service during his vacation, held under evidence, though designated on gov- 

ernment records as forest guard, to have been, at time of death, actually performing 
services of forest ranger within insurer’s classification of risks more hazardous than 
that named in policy, which included forest rangers but not forest guards. 

(For other cases, see Insurance, Dec. Dig. § 531.) 

2. INSURANCE—FACTS HELD TO SHOW “CHANGE OF OCCUPATION” 
TO MORE HAZARDOUS ONE WITHIN PROVISION FOR DIMIN- 
ISHED RECOVERY IN SUCH EVENT. 

Under accident policy insuring one as principal of schools, and providing for 
diminished recovery in case of injury after “change of occupation” to one classified 
as more hazardous, but excepting injuries while engaged in recreation, held, that 
employment of insured during his vacation as forest ranger at regular salary was not 
recreational and constituted change of occupation within policy. 

(For other cases, see Insurance, Dec. Dig. § 531.) 

3. INSURANCE—CLAUSE FOR DIMINISHED RECOVERY HELD APPLI- 
CABLE BECAUSE INJURY RECEIVED WHILE DOING ACT PER- 
TAINING TO MORE HAZARDOUS EMPLOYMENT. 

Provision in accident policy insuring one as principal of schools, for diminished 
recovery in case of injury after change of occupation to one classified as more haz- 
ardous or while doing any act pertaining to occupation so classified, held applicable, 
where insured was killed while doing work as forest ranger in his vacation, whether 
or not there was change of occupation. 

(For other cases, see Insurance, Dec. Dig. § 531.) 

Department 2. ; 

Appeal from Superior Court, Whatcom County ; Hardin, Judge. nee 

Action by Grace Goodell against the Northwestern Mutual Accident Association. 
Judgment for plaintiff in amount less than prayed for, and she appeals. Affirmed. 

R. W. Greene, of Bellingham, for appellant. 

W. M. Whitney, of Seattle (Sather & Livesey, of Bellingham, of counsel), for 
respondent. i 

MircHett, J. This is an action to recover the principal sum of $5,000 on a com- 
bination accident and health insurance policy, issued by the Northwestern Mutual 

Accident Association, a corporation. It was issued to Roy H. Goodell on December 

9, 1921. The plaintiff, Grace Goodell, was named as beneficiary in case of the death 

of the insured. He was accidentally killed on July 6, 1922. At the trial, upon the 
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motion of the defendant, a verdict was directed in the sum of $1,333.34, with interest 
in favor of the plaintiff. She insisted on judgment for the principal sum of $5,000, 
notwithstanding the verdict, and in the alternative for a new trial Both of her 
motions were denied, and she has appealed from a judgment on the verdict. 

For some years prior to the date of the policy the insured had been regularly 
engaged nine months each year in the profession or occupation of teaching school, 
other than one year in service during the World War and one year thereafter. In the 
application, which was made a part of the policy, his business was stated to be that 
of principal of schools” at Entiat, Wash., and the policy mentions his occupation as 
that of “principal of schools.” At and prior to the date of the policy there was on 
file with the state insurance commissioner respondent’s manual of classification of 
hazards, of persons engaged in various occupations, with premium rates. In the 
manual as well as the policy and the application for it the occupation of principal 
of schools is classified as “preferred” or “select.” The policy is in the standard 
form, and as required by chapter 31, Laws 1921 (section 7235, Rem. Comp. Stat.), 
contains the following provision: 

“Standard Provisions. 

“Change of Occupation. 1. This policy includes the indorsements and attached 
papers, if any, and contains the entire contract of insurance except as it may be 
modified by the association’s classification or risks and premium rates in the event 
that the insured is injured after having changed his occupation to one classified by 
the association as more hazardous than that stated in the policy, or while he is doing 
any act or thing pertaining to any occupation so classified, except ordinary duties 
about his residence or while engaged in recreation, in which event the association 
will pay only such portion of the indemnity provided in the policy as the premium 
paid would have purchased at the rate but within the limits so fixed by the asso- 
ciation for such more hazardous occupation.” 

In April, 1922, prior to the close of his school at Entiat, the insured entered into 
a contract with the school district to serve as principal of the school for the fol- 
lowing term of nine school months, commencing September 6, 1922. Dugjng vaca- 
tion, and without any notice to or knowledge on the part of the insurance company, 
he obtained employment, commencing early in June, 1922, at what was styled “tem- 
porary forest guard” in Whatcom county, by the United States Government in the 
Washington national forest. A permanent position as forest guard is under the 
civil service, and those empioyed as forest guards not under civil service, such as 
the insured in this case was, are so employed for less than three months, and are 
designated temporary forest guards. It was while the insured was thus employed 
that a fire broke out in the national forest on June 29, and continued until July 6, 
during all of which time the insured, first in charge of the situation and then under 
the immediate directions of a forest supervisor or his deputy, engaged in fighting 
the fire until late in the afternoon of July 6, when under directions of the supervisor 
to cease work and upon advancing a short distance away a rock became dislodged 
from the burned area, above, rolled down the mountain side, struck and killed the 
insured. : 

[1] The manual of risks designates forest ranger as No. 6 hazardous occupation. 
It does not in terms mention forest guard, whether temporary or permanent, and for 
this reason it is argued ‘on behalf of the appellant that there is no provision or 
authority for reducing the amount of recovery below the principal sum of the policy. 
But the test of liability of the insurer is not so much by what particular name an 
employer may designate one’s service or position as it is the actual character of the 
services rendered with reference to the occupation mentioned in the manual. Of 
the facts as to the latter there is no dispute or contradiction in this case. Forest 
rangers and guards, so called, are both under the supervisior and his deputy. Asa 
matter of fact the technical difference between the two is small and need not be 
here described. The whole of the Washington national forest was supposed to have 
four permanent rangers, but in June and July, 1922, this district of the forest had 
no one occupying the position technically known as forest ranger, and, because Mr. 
Goodell had the experience of two former vacation periods under the same supervisor, 
he in effect performed those services and was doing so at the time he was killed, It 
appears that at the time the fire started he had charge of the whole district ; neither 
the supervisor nor his deputy being present. As shown by respondent’s abstract, 
which has been compared with the statement of facts, the supervisor testified : 
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“On July 6, 1922, when Roy was killed, and for several days prior thereto, the 
dangers of the forest guard and the forest ranger were the same. This particular 
fire started on June 29th. Whenever the forest guard is on the job the dangers of 
the forest guard and the forest ranger are identical. I do know that Roy actually 
worked two days fighting the fire, but I am not sure how many more days. When- 
ever a fire starts we immediately rush all our men and equipment, whatever we 
have, to the scene in order to save the situation, and forest guards and forest rangers 
do like and interchangeable work.” 

The deputy forest supervisor testified : 

“Guards are sent any place and every place when rangers are not available, and 
the guards would be compelled to go into any danger. If a fire or danger, or any 
situation should arise, and no ranger is available, then we would send in a forest 
guard. If a ranger had been stationed at Newhalem he would have been compelled 
to do the same thing that Goodell did, including such clerical duties as were done. 
Whenever a situation came up in the forest involving loss or damages to government 
property, if there was nobody of superior authority available, the guard used his 
discretion in handling the situation. A forest guard, such as Mr. Goodell, would do, 
in his locality, whatever was necessary to be done to assist in taking care of govern- 
ment property, and such work as was necessary to be done, whether fighting fires, 
scaling logs, issuing permits, or patroling property, just the same as a ranger.” 

It follows, we think, that, notwithstanding the name by which his services were 
designated on the records of the forestry service, he actually performed the services 
of a forest ranger, such as is referred to in the respondent’s manual of risks. 

[2] Again, noticing the exception, “while engaged in recreation” mentioned in 
the statute and the policy, to the rule reducing the amount of recovery where the 
accident occurs while the insured is engaged in a more hazardous occupation than 
that in which, he is written, it is contended on behalf of the appellant that the insured, 
after all, did not change his occupation, but was engaged only in recreation. Under 
his contracts teaching school was a seasonal calling or occupation, as in usually the 
case, andy while, generally speaking, it manifestly was the occupation or calling of 
his life, it was in no way inconsistent with the idea or claim of a change of occupa- 
tion during the 3 months’ vacation period from the seasonal engagement, within the 
terms of the policy built on a classification of risks. The appellant spoke of those 
employments of the insured, her brother, as recreational, which, of course, was her 
opinion only or manner of characterizing them. But the testimony shows that he 
received $125 a month—$15 more than the regular salary because of his experience 
and superior ability. The forest supervisor who employed him testified : 

“Goodell was employed in this work in 1916, also 1917, and then again in 1922, 
and in every case for compensation. Goodell was required to put in the usual official 
day of 8 hours from 8 until 5. It was an employment, and he was paid for it. If 
Goodell fished outside of regular hours the government didn’t care, and if he choose 
to spend his time after official working hours in recreational pursuits the government 
did not object.” 

Of this situation it was very correctly stated by the trial court: 

“But the idea of recreation, as that term is used in this policy, is inconsistent with 
the idea of employment for consideration, where a man has his constant duties for 
a given time for a consideration and is subject to orders, and is working and doing 
the identical things of other men in the same class. That is not recreation. I would 
call that real labor—real employment—an occupation for the time being, and there 
is nothing inconsistent in saying that a man may have two occupations. In this case 
they dovetailed and filled the time each year of this young man, and enabled him to 
be busily employed during the whole of the time in profitable and honorable em- 
ployment.” 

We are satisfied that there was a change of occupation within the meaning of 
tne statute and the policy, and that the employment was not recreational. 

[3] Moreover, as already seen from the terms of the policy, it is not indispensable 
in the proper adjustment of this liability to depend on the clause relating to a change 
in occupation to a more hazardous one. Of equal importance are the words, “or 
while he is doing any act or thing pertaining to any occupation so classified.” It 
cannot be said that the insured at the time of his death was not so engaged. The 
supervisor and his deputy both testified that he was, and they were the only witnesses 
who were present at that time. 
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As to the law applicable, it seems there is a contrariety of opinion in other juris- 
dictions among the earlier line of cases construing provisions of policies concerning 
alleged change of employment or where some act is involved pertaining to a more 
hazardous employment. Since those cases were written, the standard provisions on 
those subjects, found in this policy, and which have been adopted in a large number 
of states in essentially the same language, have received a construction that appears 
to be pretty well settled. The case of Green v. National Casualty Co., 87 Wash. 
237, 151 Pac. 509, on principle, covers the present case. In it this court refused to 
follow the case of Holiday v. American Accident Association, 103 Iowa, 178, 72 
N. W. 448, 64 Am. St. Rep. 170, which, together with other cases of similar import, 


are cited and relied on by the appellant in the present case. In the Green Case this 
court said: 


“The first question to be considered is whether, at the time the insured received 
the injury from which he died, he was doing or performing an act pertaining to 
the occupation of an amateur hunter. It was not claimed that his occupation while 
he was on a vacation making this hunting trip changed from that of a clerk 
to that of an amateur hunter, but it is claimed that, at the time of the injury, he was 
performing an act pertaining to the more dangerous hazard of a hunter. Under the 
facts stated, it is plain that the insured, at the time of his death, was hunting, and 
that he was engaged in hunting as a mere recreation. Something is said in the respond- 
ent’s brief to the effect that, since he was rowing the boat at the time of the accident, 
he was not engaged in an act pertaining to hunting. But with this contention we 
cannot agree. The parties named were on a hunting trip. The fact that one of them 
happened to be rowing the boat and the other was doing the shooting, while they 
crossed the river, would not make one a hunter and the other not. They were engaged 
together in hunting as a mere recreation. It was a joint undertaking or enterprise, 
so to speak. 


“From the excerpt quoted from the application, which became a part of the 
contract, it appears that if the insured was injured while doing or performing ‘tem- 
porarily or otherwise any act pertaining to any more dangerous hazard or exposure,’ 
the liability under the policy would be only for such an amount of indemnity as the 
premium paid would purchase at the rate fixed for the more perilous hazard. The 
case of Lane v. General Accident Ins. Co. (Tex. Civ. App.) 113 S. W. 324, presents 
facts strikingly similar to those in this case. In fact, the facts there are almost 
identical. In that case the insured, at the time the policy was issued, was engaged 
in the occupation of a sheep farmer, and while hunting was killed by the accidental 
discharge of a gun in the hands of another. On the back of the policy was a provi- 
sion in almost the identical language as that which appears on the back of the policy 
in the present case. It was there held that, since the insured was killed while hunting 
for recreation, that the insurer was liable only for the amount of the indemnity 
provided for the occupation of a hunter. It was there said: 


“Deceased had not changed his occupation when he was killed and was still 
engaged in sheep farming, but he was actually engaged in hunting deer when he was 
shot, and was undoubtedly doing an ‘act or thing pertaining’ to the occupation of 
hunting, which was classified as an occupation more hazardous than that of sheep 
farming.’ Sustaining the principle of that case and closely analogous upon the facts 
are: Montgomery v. Continental Casualty Co., 131 La. 475, 59 South. 907; Loesch 
v. Union Casualty & Surety Co., 176 Mo. 654, 75 S. W. 621; Thomas v. Masons’ 
Fraternal Acc. Ass’n, 64 App. Div. 22, 71 N. Y. Supp. 692. In the case of Holiday 
v. American Mut. Acc. Ass’n, 103 Iowa, 178, 72 N. W. 448, 64 Am. St. 170, a dia- 
metrically opposite view is expressed upon the terms of an accident policy, in language 
almost identical with that upon which the present action is based. In that case the 
insured was killed while hunting for recreation. It seems to us that the holding in 
the Iowa case practically reads out of the contract that clause which provided that 
if the insured while doing any act or thing pertaining to any occupation classified as 
a more dangerous hazard, the liability should only be for such sum as the premium 
paid would purchase for such a hazard. In the case now before us, we think it plain 
that the insured, at the time he was injured, was engaged in doing an act which 
pertained to a more dangerous hazard, that of hunting.” 


The Green Case has been cited and approved in the later cases of Ebeling v. 
Bankers’ Casualty Co., 61 Mont. 58, 201 Pac. 284, 22 A, L. R. 777, and Ogilvie v 
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Etna Life Ins. Co., 189 Cal. 406, 209 Pac. 26, A. L. R. 116. In the Ebeling Case the 
Montana court said: 

“The earlier accident policies provided only for diminished liability in the event 
the insured, at the time of his injury, had changed his occupation to one classified as 
more hazardous, and the courts held generally that the term ‘changed’ was employed in 
the sense of substitution, that the performance of an isolated act pertaining to a 
more hazardous occupation did not constitute a change of occupation, and that the 
insurance company could not claim the right to have the indemnity dimnished by 
reason of the fact that the insured was injured while in the performance of such 
isolated act. * * * Later the courts held that, if the act being done at the time the 
injury was received was one which fairly pertained to the regular employment of 
the insured, it could not be held that he had changed his occupation by reason of 
the fact that the act pertained, also, to a more hazardous employment. * * * In Holi- 
day v. American Mutual Acc. Ass’n, 103 Iowa, 178, 72 N. W. 448, 64 Am. St. Rep. 
170, and in Zantow v. Old Line Acc. Ins. Co., 104 Neb. 655, 178, N. W. 507, recovery 
was permitted in each instance for the face of the policy, under circumstances not 
different materially from those involved in the present inquiry, and those two cases 
are the only ones disclosed by our research which would warrant recovery in this 
case for the larger amount. We are unable, however, to appreciate the reasoning 
in either case, or to approve the method by which the conclusion was reached. In 
effect, the Iowa court read out of the policy the provision for diminished liability in 
the event the insured is injured while doing any act or thing pertaining to a more 
hazardous occupation, or failed to distinguish between a policy containing such provi- 
sion and one which omits it. * * * 

“This policy makes the character of the occupation to which the act pertains, and 
not the character of the act itself, determine the extent of liability. It does not 
provide for a diminished liability only in the event the insured is injured while doing 
an extrahazardous act or thing pertaining to a different occupation, but does provide 
for diminished liability if, at the time of the injury, the insured is doing any 
act or thing pertaining to a more hazardous occupation. The adjective ‘any’ means 
one indifferently out of an unlimited number (Webster’s International Dictionary), 
and therefore, if the act or thing being done by the insured at the time of the injury 
pertains to a more hazardous occupation, it is wholly :mmaterial that such act itself, 
if standing alone, would be harmless, or fraught with'no danger whatever. By no 
possible process of reasoning can the language employed be tortured into any other 
meaning, and, since the parties so expressed themselves, they must abide the conse- 
quences. From the time this shipment was started on its journey until it reached its 
destination, the live stock composing it were in transit, and Ebeling was a caretaker 
or tender in transit. Loesch v. Union Casualty & Surety Co., 176 Mo. 654, 75 S. W. 
621. It may be conceded that the isolated act of tending this particular shipment 
did not constitute a change of occupation within the meaning of the policy, but if 
it did not constitute an act or thing pertaining to the occupation of a tender in transit, 
it is only because the terms employed are utterly incomprehensible. 

“But the meaning of the contract is not obscure; on the contrary, it is too plain 
to admit of doubt. We are not alone in this conclusion. The decided weight of 
authority sustains our view. In each of the following cases: Thomas v. Masons’ 
Fraternal Acc. Ass’n, 64 App. Div. 22, 71 N. Y. Supp. 692, Lane v. General Acc. Ins. 
Co. (Tex. Civ. App.) 113 S. W. 324, and Green v. National Casualty Co., 87 Wash., 
237, 151 Pac. 509—the insured was injured while hunting, an occupation classified as 
mcre hazardous than the one for which he was accepted, and in each instance it 
was held that, though the insured had not changed his occupation, he was doing an 
act or thing pertaining to the more hazardous employment and therefore the recovery 
should be limited to the amount which the premium would purchase upon the life 
of one engaged in such more hazardous undertaking. In Montgomery v. Continental 
Casualty Co., 131 La. 475, 59 South. 907, the insured, a draftsman with office and 
traveling duties only, was injured while doing the work of a machinist, an occupa- 
tion classified as more hazardous, and the decision was in harmony with the views 
expressed in the cases last cited above. 

“The order denying a new trial is affirmed. For the reasons given, the cause is 
remanded to the district court, with directions to modify the judgment by reducing 
the amount thereof to $275 as of the date of the original judgment, and, when so 
modified, it will stand affirmed.” 
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In the Ogilvie Case the Supreme Court of California quotes with approval from 
the case of Green v. National Casualty Co., and, upon citing other authorities ro 
says: ray tlc 

“We are of the opinion that the better reason, as well as the weight of authority, 
is in support of that rule which gives effect to the plain intent of the language used 
by the parties in their contract.” 

In the case of Stewart v. Massachusetts Accident Co., 96 Conn. 561, 114 Atl. 657, 
that court said: 

“The claim of the plaintiff is based upon the theory that, because the deceased 
never gave up the business of oyster opener, he remained entitled to be considered as 
such, although he died as the result of an accident received while employed in a more 
dangerous occupation. The fallacy in the plaintiff’s claim lies in not recognizing that 
a man may have and work at different occupations at different times without perma- 
nently relinquishing any one of them. Upon the statement of fact here, unquestioned 
as we have seen, it was the duty of the court to have instructed the jury that the 
facts disclose that the deceased was working at an occupation classified as more dan- 
gerous without informing the company. Where the amount of insurance and the 
rates depend upon the kind of work one is engaged in, the rights of the claimant 
are based upon the actual facts as to what the person was doing, what his occupation 
was at the time that he was injured, and not upon whether he, when the season came 
around, intended to resume some other and more favored occupation which from its 
seasonable character he has been forced to relinquish for a part of the year. The 
policy does not provide for or recognize temporary changes, but calls for the occupa- 
tion in fact. And here the plaintiff’s evidence shows without question that the 
deceased in fact was regularly employed as a laborer at the time of his death, and 
that his occupation was then that of a laborer, and by the terms of the policy the 
rights of the claimant became limited to the indemnity payable for the occupation 
in which he was engaged. There was nothing properly to leave to the jury upon the 
unquestioned fact and under the term of the policy.” 

Other recent cases to the same effect are Ridgely v. Atna Ins. So.,; 160 App. Div. 
719, 145 N. Y. Supp. 1075; Lane v. General Accident Ins. Co. (Tex. Civ. App.) 113 
S. W. 324; Continental Casualty Co. v. Hawkins, 157 Ark. 342, 248 S. W. 553. 

Even under these views of the law some question has been raised by the appellant 
as to the correctness of the amount of the recovery allowed, but, upon an examination 
of the premium rates and other evidence in the case, we are satisfied the amount 
directed by the court and carried into the judgment is correct. 

The case was properly disposed of, as a matter of law, by the court in directing 
the verdict. The appellant’s motion of a judgment for $5,000 notwithstanding the 
verdict was properly denied, as also was her motion for a new trial. Appellant’s 
motion to strike respondent’s brief we think should be denied. 

Judgment affirmed. 

Main, C. J., and Fullerton and Bridges, JJ., concur. 
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AUTO 


BELT AUTOMOBILE INDEMNITY ASS’N v. ENSLEY TRANSFER & 
SUPPLY CO. 6 Div. 816. 
(Supreme Court of Alabama. April 10, 1924.) 
99 Southern Reporter, 787 

1. INSURANCE—COMPLAINT NEED NOT NEGATIVE EXCEPTIONS TO 
LIABILITY. 

In action on policy containing a general lability clause, followed by clauses 
excepting specified cases, the complaint need not negative the exceptions; defendant 
vhaing the burden of alleging and proving them as matter of affirmative defense. 

(For other cases, see Insurance, Dec. Dig. § 639.) 

2. INSURANCE—BURDEN OF PROOF ON INSURED SUING ON POLICY. 
Plaintiff in suit on a policy has the general burden of proof, and, when insurer 

offers evidence showing prima facia that the case is one of non-liability, under an 

exception clause, the burden of showing a case within the policy remains on plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3. INSURANCE—MERE DEFENSE OF SUIT AGAINST BENEFICIARY, BY 
INDEMNITY INSURER, DOES NOT INGRAFT LIABILITY NOT 
COVERED IN INDEMNITY POLICY. 

A liability not covered by an indemnity policy will not be ingrafted by mere act 
of insurer in assuming control of litigation and conducting defense when bene- 
ficiary is sued upon such liability, as original, primary obligations are not created by 
waiver or election. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

4. INSURANCE—INSURED’S ALLEGATIONS HELD TO PLEAD ESTOP- 
PEL AS AGAINST INSURER PLEADING EXCEPTION TO POLICY. 
In action on automobile liability policy, insurer’s plea that the liability sued on 

was under the Employer’s Liability Act which was an exception to its policy obliga- 
tion, was validly answered by replications that insurer assumed authority under color 
of right in taking charge of the defense of the original action against insured, who 
submitted in reliance upon such assumption, and suffered injury therefrom by relin- 
quishing opportunity to settle the action for a small sum. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

7. INSURANCE—INSTRUCTIONS IN ACTION ON INDEMNITY POLICY 
HELD MISLEADING BUT NOT PREJUDICIAL. 

In action on automobile liability policy, instructions that “contracts are decided 
by custom and interpretation,” that “each party has a right to interpret for himself 
- the meaning and purpose of the contract,” etc., were misleading, but, being expressly 

qualified by other instructions, were not prejudicial. 

(For other cases, see Insurance, Dec. Dig. § 669[2].) 

9. INSURANCE—STATEMENT OF INJURED AS TO SETTLING CLAIM 
AGAINST ONE INSURED UNDER INDEMNITY POLICY, PROPERLY 
ADMITTED IN ACTION ON POLICY. 

Inaction on automobile liability policy, statement of injured man to plaintiff as to 
settling his claim, and the terms upon which he would settle, it having been shortly 
afterwards communicated by plaintiff to defendant, was properly admitted on issue 
of estoppel. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

10. INSURANCE—COMPLAINT ON INDEMNITY POLICY HELD TO 
SHOW BREACH OF DEFENDANT'S OBLIGATION. 

In action on automobile liability policy, complaint held to show breach of de- 
fendant’s obligation. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

11. INSURANCE—REQUIREMENT OF WRITTEN INDORSEMENT AP- 
PLIES ONLY TO EXPRESS AGREEMENTS OF ALTERATION OR 
WAIVER. 

Provision in indemnity policy that “no condition or provision * * * shall be altered 
or waived except by written indorsement” is applicable only to express agreements of 
waiver or alteration, and not to implied waivers nor estoppels in pais. 

(For other cases, see Insurance, Dec. Dig. § 385.) 












Auto] Belt Automobile Ind. Ass’n v. Ensley Transfer & Supply Co. 819 


12. INSURANCE—REJOINDER TO REPLICATION OF ESTOPPEL HELD 

DEMURRABLE. 

In action on automobile liability policy, where replication set up defendant’s 
estoppel to claim that the liability sued on was excepted from policy, by reason of its 
assuming control of proceedings and defense of action on such liability whereby 
opportunity to settle was lost to plaintiff, defendant’s rejoinder, showing invitation to 
plaintiff, shortly before trial, to employ its own counsel to assist defendant’s counsel, 
but not showing relinquishment of control over suit nor that the invitation did not 
come after the estoppel became complete, held demurrable. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

Appeal from Circuit Court, Jefferson County; D. A. Greene, Judge. 

Action by the Ensley Transfer & Supply Company against the Belt Automobile 
Indemnity Association. Judgment for plaintiff, and defendant appeals. Affirmed. 

The action is brought by the appellee, the Ensley Transfer & Supply Company 
against the Belt Automobile Indemnity Association, appellant, on an automobile 
liability policy issued by it. The cause was tried on counts 4 and 5 which are 
substantially alike. Count 4 is as follows: 

Count 4. “The plaintiff, Ensley Transfer & Supply Company, a corporation, 
claims of the defendant, the Belt Automobile Indemnity Association, a corporation 
or association, engaged in the business of fire, theft, and indemnity automobile insur- 
ance, in the State of Alabama, the sum of $2,500, as damages, for the breach of an 
insurance policy or contract entered into on, to wit, the 10th day of November, 1919, 
under the terms of which the defendant, in substance, agreed to indemnify the plain- 
tiff against loss arising or resulting from claims, or any legal liability imposed upon 
the insured, for damages, on account of bodily injuries, accidentally suffered or 
alleged to have been suffered while such policy is in force, including death resulting 
at any time therefrom, by any person or persons, by reason of the ownership, main- 
tenance, or use of any of the automobiles enumerated or described in said policy. 

“And plaintiff avers that while said insurance policy was in force a motor 
vehicle or automobile truck therein mentioned and described collided with or ran 
upon or against one Henry Alexander, and as a result of such collision the said Henry 
Alexander received personal injuries, and that, on account of said injuries to said 
Alexander, a claim for damages was made upon the plaintiff, of which the defendant 
has had notice, and thereafter a suit was entered by the said Alexander against the 
plaintiff in the circuit court of the Tenth judicial circuit of Alabama, of which the 
defendant had notice, and which suit the defendant defended, and that a judgment 
was rendered on the verdict of a jury in said cause against the plaintiff, and in 
favor of the said Henry Alexander, in the sum of, to wit, $1,250. Plaintiff avers 
that defendant failed or refused or declined to pay said judgment, and that thereupon 
plaintiff through its attorneys made a motion for a new trial in said cause, and, 
upon the overruling of said motion for a new trial, prosecuted an appeal to the 
Supreme Court of Alabama, which last-named court affirmed said cause, and plaintiff 
avers that on account of such verdict and judgment plaintiff was forced to pay to the 
clerk of the circuit court, Tenth judicial circuit of Alabama, the sum of $1,645.70, 
which included said judgment, penalty, and said court costs. Plaintiff avers that on 
account of the failure of the defendant to defend said cause, after the rendition of 
the judgment therein, it was necessary for plaintiff to procure the services of an 
attorney to prosecute the motion for a new trial and to prosecute the appeal to the 
Supreme Court of Alabama, and that it has incurred expenses in the sum of $300 
for the reasonable value of the legal services of such attorneys in said cases. 

“Plaintiff avers that it has in all respects complied with the terms and provisions 
of its contract, and that the defendant has breached said insurance policy, or insurance 
contract, in that, although it was the duty of the defendant, under the terms of said 
contract, to defend said suit, and to indemnify plaintiff against loss or damage there- 
from, yet the defendant failed and refused to defend said suit, in that defendant 
failed or refused to make a motion for a new trial in said cause, after the rendition 
of the judgment against plaintiff therein, or to prosecute an appeal to the Supreme 
Court in said cause, or to indemnify plaintiff against loss or damage on account 
of such verdict and judgment, in that defendant refused either to further prosecute 
the defense of said cause, or to pay the judgment rendered against plaintiff in said 
cause.” 

Defendant pleaded the general issue, and also plea 3, as follows: 
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“The defendant says that said unit is on a policy of insurance claimed to have 
been issued by the defendant to the plaintiff, and defendant avers that liability to said 
Alexander, for which the said Alexander obtained judgment against the plaintiff, was 
imposed upon plaintiff by the Employers’ Liability Law of the State of Alabama, and 
defendant avers that such claim was not covered by the policy sued on, for that the 
following exclusion was obtained in said policy, namely: ‘Exclusions: A. This con- 
tract does not cover loss resulting or arising from any of the following causes or 
while said automobile is being used or maintained under any of the following condi- 
tions: 7. Loss from the liability imposed upon the subscriber by any workmen’s 
compensation or employers’ liability law, agreement, or plan.’” 

To plea 3 plaintiff specially replied: 

“(5) For further answer to the plea filed in said cause the plaintiff says that 
the defendant by its conduct is now estopped to deny liability under said insurance 
contract in that, after suit was brought against plaintiff by said Alexander on a 
complaint counting solely on the Employers’ Liability Act, defendant elected to defend 
said suit through its attorneys and filed pleadings therein in circuit court and assumed 
the control and direction for the defense of such action; and plaintiff avers that, 
relying upon such course of action on the part of defendant, it changed its attitude in 
that it did not employ its own counsel to defend said suit and relinquish its right and 
opportunity to make settlement with the said Alexander by the payment to him of 
the approximate sum of $175 which said Alexander was willing to take in settle- 
ment of said claim against plaintiff; and plaintiff further avers that it surrendered 
the control and conduct of the litigation instituted by said Alexander against it to 
the defendant, and that defendant conducted such litigation until judgment was 
obtained against plaintiff in the suit of the said Alexander in the circuit court on, 
to wit, June 10, 1920. 

“(6) For further answer to said plea the plaintiff says that after investigation of 
the accident to Alexander the defendant through its agent or attorney thereunto 
authorized advised plaintiff that it would assume control and conduct of said claim 
and that plaintiff was not liable for damages to the said Alexander. Plaintiff further 
avers that it surrendered conduct and control of said matter to defendant and that 
on, to wit, the 4th of July, 1919, the said Alexander advised plaintiff that he would 
settle said cause or claim against it on the payment by plaintiff to him of the sum 
of his doctor’s bill and lost time which amounted to, to wit, the sum of $175; and 
plaintiff avers that it notified defendant’s agent or attorney of such opportunity to 
settle said claim within a few days after such offer was made, and the defendant 
through its said agent or attorney notified plaintiff that there was no liability on 
plaintiff’s part to said Alexander and that the matter was in defendant’s hand and not 
in plaintiff’s hand. Plaintiff avers that, acting on such course of conduct on the part 
of defendant, it relinquished its right to make such settlement and failed to make 
such settlement on said terms, and plaintiff therefore avers that defendant is now 
estopped and denies its liability under said insurance contract.” 

Defendant filed rejoinders 2 and 3, which are as follows: 

“(2) For that the following clause is contained in the policy sued on, namely: 

“‘N. No condition or provision of this contract shall be altered or waived 
except by written indorsement attached hereto and signed by the attorneys in fact; nor 
shall notice to, or possessed by, any agent or other person be held to effect a waiver 
or change in any part of this contract. The personal pronoun herein used to refer 
to the subscriber shall apply regardless of number or gender.’ 

“And defendant avers that no written indorsement signed by the attorneys in fact, 
has been executed or attached to the policy, nor have the said attorneys in fact ever 
agreed in writing that the policy should cover liability imposed under the Employers’ 
Liability Law. 

“(3) Defendant for further answer says that suit was filed by Alexander against 
the plaintiff on, to wit, October 9, 1919, and that on, to wit, March 17, 1920, defend- 
ant wrote the plaintiff the following letter, namely: 

“‘March 17, 1920. 


“‘Boss Livery Company. Ensley Transfer & Supply Company, 1808 Avenue F, 
Ensley, Alabama—Gentlemen: In re Henry Alexander v. Ensley Transfer & Supply 
Co. The above case is set for trial on March 30th next, before Judge Wilkerson at 
9:30 a.m. In preparing this case for trial, it develops that there is a possibility that 
the plaintiff may attempt to establish liability on you under the provision of the Em- 
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ployers’ Liability Act, which was in force in his state at the time the accident in 
question took place. In order that there may be no misunderstanding in the event 
this situation arises, we desire to call your attention to that part of your policy named 
“Exclusions,” and refer you particularly to No. 7, which provides that the policy does 
not cover “loss from the liability imposed upon the subscriber by any workmen’s 
compensation or employers’ law, agreement or plan,” the scope of the coverage 
afforded in your policy merely being protection against liability imposed on you 
under common law. In the event, therefore, that at the conclusion of the trial, the 
jury shall imposed liability on you under the provisions of the said Employers’ Lia- 
bility Act, our association will not be able to pay any judgment so rendered. Since 
you may desire, under the circumstances, to secure additional counsel in your own 
behalf, we desire to advise you that you have that privilege, and that we will be 
more than glad to co-operate with any attorney that you may desire to employ to 
assist us in the defense of this action. We anticipate that we shall be successful in 
defending this suit, but desire to notify you that our continuance in the case shall 
not be construed as a waiver of any rights of the Association under the terms of 
your policy. Please advise us your desires in this matter, in order that we may 
co-operate with you looking toward a favorable conclusion of the case in question. 
We are very truly yours, The Belt, [Signed] Metz & Griffith, Attorneys,’ 

“And defendant avers that shortly after said letter was written, the plaintiff 
employed a firm of attorneys to work with the defendant’s attorneys in defending 
said cause, and said attorneys did work with the defendant’s attorneys in defending 
said cause, and that said cause was not tried until on, to wit, June 11, 1920, and 
defendant avers that it did not know and had no assurance but that the plaintiff, in 
the case of Alexander v. Plaintiff in This Cause, might amend his complaint so as 
to claim under the common-law liability of an employer to an employee, as he had 
a right to do under the laws of Alabama, and that after said letter was received 
by plaintiff it had a reasonable time in which to investigate said cause and prepare 
for trial before trial.” 

This charge was given at defendant’s request; and shows the views of the trial 
judge as to the issues involved in the case: 

“IT charge you, gentlemen of the jury, that unless you are reasonable satisfied 
from the evidence in this case that the plaintiff relinquished its right and opportunity 
to make settlement with the said Alexander by the payment to him of the approxi- 
mate sum of $175, and the said Alexander was willing to take in settlement of his 
said claim, or that plaintiff had a chance to settle with the said Alexander by pay- 
ment of his doctor’s bill which was in the sum of, to wit, $75, and the payment of 
lost time which was in the sum of, to wit, $100, or that plaintiff relinquished its right 
to make such settlement by paying Alexander’s doctor bill and lost time amounting 
to, to wit, $175, then you cannot find for plaintiff.” 

Defendant excepted to these excerpts from the oral charge: 

“But the contracts are decided by custom or interpretation, and, even though it 
may have been not embraced in the contract, yet each party to a contract has a right 
to interpret for himself the meaning and purpose of the contract.” 

“When he has entered into a contract and it becomes necessary to the performance 
of some portion of it, he has a right and it is his duty to act in accordance with 
that contract, or his own interpretation of that contract, and when, in the exercise 
of that day, he does interpret it, then he is bound by that interpretation, if the other 
party has done or omitted to do something in consequence of hat interpretation, and 
has been injured thereby.” 

David J. Davis and Metz & Griffith, all of Birmingham, for appellant. 

Weatherly, Birch & Hickman, of Birmingham, for appellee. 

SOMERVILLE, J. The question of decisive importance presented by the appeal 
is upon the validity and sufficiency of the estoppel set up by the plaintiff in its replica- 
tion to the defendant’s special plea numbered 3. 

[1, 2] When an insurance policy contains a general liability clause, followed by 
a clause or clauses which except specified cases from the operation of the policy, it is 
not necessary for the complaint to negative the exceptions—their existence being a 
matter of affirmative defense, as to which the onus of allegation and proof is placed 
upon the defendant. Standard L. & A. Ins. Co. v. Jones, 94 Ala. 434, 437, 10 South. 
530; 1 Corp. Jur. 490, § 248; Id. 493, §265. We do not understand, however, that 
this rule shifts the general burden of proof from plaintiff to defendant; and when 
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the defendant has offered evidence showing prima facie that the case is one of 
specified nonliability, the burden of showing a case within the operation of the policy 
remains upon the plaintiff. 1 Corp. Jur. 496, § 284; Id. 498, § 289. 

The defense set up by plea 3 is that the liability incurred and discharged by 
plaintiff is a liability imposed upon it by the Employers’ Liability Law of Alabama, 
and that loss from such a liability is expressly excluded from the indemnity obliga- 
tion of the policy. 

The facts relied upon by plaintiff under plea 5, as constituting an estoppel against 
defendant’s assertion of that exemption, or as imposing a new liability, are: (1) 
Defendant knew that the action against plaintiff was under the Employers’ Liability 
Act of Alabama; (2) with that knowledge defendant elected to defend the suit, 
and assumed control and direction of it; (3) plaintiff was thereby induced to omit 
the employment of its own counsel, and to surrender the conduct and control of 
the cause to defendant; and (4) plaintiff relinquished its right and opportunity to 
make a settlement of the case with the injured party for approximately $175. 

Under plea 6, the facts relied on as constituting an estoppel are: (1 After 
investigating the accident, defendant advised plaintiff that plaintiff was not liable, 
and that defendant would assume conduct and control of the claim; (2) plaintiff 
surrendered the conduct and control of the matter to defendant; (3) the injured 
party offered to settle with plaintiff for his actual loss of about $175, of which 
offer plaintiff advised defendant; (4) defendant advised plaintiff that there was no 
liability, and said the matter was in defendant’s hands, and not in plaintiff's; and 
(5) acting on that course of conduct by defendant, plaintiff relinquished its right 
to make a settlement, and failed to make a settlement on the terms mentioned. 

[3] It is settled by the decisions of this court that a liability not covered by an 
indemnity insurance policy will not be ingrafted on the policy by the mere act of 
the insurer in assuming control of the litigation and conducting the defense when 
the beneficiary is sued upon such a liability. Goodman v. Ga. Life ns. Co., 189 Ala. 
130, 66 South. 649; Hollings v. Brown, 202 Ala., 505, 80 South. 792. In such a case 
there is no field for the application of any doctrine of waiver or election, for original, 
primary obligations are not created in that way. McCoy v. N. W. Mut. Ass’n, 92 
Wis. 577, 66 N. W. 697, 47 L. R. A. 681; Two Rivers, etc., Co. v. Maryland Casualty 
Co., 168 Wis. 96, 169 N. W. 291. 

[4] It is clear, therefore, that plaintiff’s replications to defendant’s special plea 3 
must be grounded upon an estoppel, the essential constituents of which must be alleged. 
We think the replications to show the elements of a complete estoppel: (1) A posi- 
tion of authority assumed by defendant under color of right; (2) submission to and 
reliance upon that assumption, by plaintiff; and (3) injury suffered by plaintiff as a 
proximate consequence of such submission and reliance. That such an estoppel 
is sufficient, and is a valid answer to such a defense has been affirmed by a number of 
well-considered decisions. Globe oe Co. v. Maryland Casualty Co., 39 Wash. 
299, 81 Pac. 826; Fairbanks Canning Co. v. L. G. & A. Co., 154 Mo. App. 327, 133 
S. W. 664; Empire, etc., Co. v. Pacific Nat. ‘Lor. Co., 200 Fed. 22 24,118 C. C. A. 410; 
Rosenbloom v. Maryland Casualty Co., 153 App. Div. 23, 137 N. Y. Supp. 1064; 
Joseph Gordon, Inc., v. Mass. Bond & Ins. Co., 186 App. Div. 630, 174 N. Y. Supp. 
844. We approve the principle upon which those cases are rested, and think that 
its application to these replications justifies the action of the trial court in overruling 
demurrers thereto. 


[5] It may be that technical propriety in pleading would require that an estoppel 
of this character should be declared upon in the complaint; and that these replications, 
setting up as they do a primary liability by estoppel, are a technical departure from 
the complaint which declares upon an express contract. See 26 Corp. Jur. 496, § 702. 
However, this objection is not pointed out by any ground of the demurrer, and the 
question is not presented. The evidence offered by plaintiff sufficiently supported 
the estoppel pleaded, and the trial judge correctly instructed the jury upon that 
issue, 

[6] In stating this issue to the jury, or rather in defining the contention of 
plaintiff, the trial judge traveled somewhat beyond the terms and scope of the plead- 
ing, or, to borrow a figure of speech from a great Georgia jurist, he embellished the 
main air of the music with too many grace notes and variations. But the objection 
to this part of the oral charge is not specific, and fails to separate the objectionable 
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portions from the mass of good and bad. 
objection cannot, therefore, be sustained. 

[7] Abstractly considered, the instructions to the jury that “contracts are 
decided by custom and interpretation”; that “each party has a right to interpret for 
himself the meaning and purpose of the contract”; that “it is a party’s right and 
duty to act in accordance with that contract, or his own interpretation of that con- 
tract”; and “when, in the exercise of that duty, he does interpret it, then he is 
bound by that interpretation, if the other party has done or omitted to do something 
in consequence of that interpretation, and has been injured thereby,’—are certainly 
misleading in their tendencies. But considered in connection with the rest of the 
oral charge, those statements, expressly qualified as they were, cannot be regarded 
as erroneous or prejudicial to defendant. 

While the evidence is not as clear and direct as it might have been, the jury 
could properly infer that the. motor truck which caused the injury was the truck 
described in the indemnity policy. Defendant was not entitled to an affirmative 
instruction for failure of proof in that respect. 

[8] As original evidence, what plaintiff stated to defendant company in his letter 
to them on July 27, 1920, after the damage judgment had been rendered against plain- 
tiff, was not admissible. But, defendant having brought out portions of the letter 
on the cross-examination of plaintiff, it was competent on rebuttal to show all that was 
said in the letter about the matter under discussion. 

[9] What the injured man, Alexander, said to plaintiff about the settlement of 
his claim, and the terms upon which he would settle—it having been shortly after- 
wards communicated by plaintiff to defendant—was competent evidence upon a ma- 
terial issue in the case, and was properly admitted. 

[10] The complaint sufficiently showed a breach of defendant’s obligation under 
the indemnity policy, and was not subject to any of the grounds of demurrer. We 
think the demurrers were properly sustained to defendant’s rejoinders to the plea of 
estoppel. 

[11] Provisions like that set up in rejoinder 2 are effective, if at all, only with 
respect to express agreements of waiver or alteration. Security Mut. Life Ins. Co. v. 
Riley, 157 Ala. 553, 47 South. 735, and cases cited therein. They are not applicable 
to implied waivers, nor, a fortiori, to estoppels in pais. 

[12] As to rejoinder 3, it shows an invitation to plaintiff, a short while before 
the trial, to employ its own counsel to assist defendant’s counsel, but it does not 
show any relinquishment of authority or control over the suit; and it must be pre- 
sumed from its allegations that the invitation, and the accompanying warning that 
defendant’s continuance in the case should not be construed as a waiver of its rights 
under the policy, came after the estoppel relied on was already complete. This 
defect was pointed out by several apt grounds of demurrer. 

We have examined all of the assignments of error, and find none of them can be 
sustained. 

Affirmed. 
Anderson, C. J., and Thomas and Bouldin, JJ., concur. 


The assignment of error based on this 





SPIVY-JOHNSON PORTRAIT CO. v. BELT AUTOMOBILE INDEMNITY 
ASS’N. (6 Div. 993.) 
(Supreme Court of Alabama. Jan. 17, 1924. Rehearing Denied Feb. 7, 1924.) 
99 Southern Reporter, 80. 
3. INSURANCE—RECOVERY IN ACTION ON POLICY AND FOR CON- 

VERSION LIMITED TO ACTUAL VALUE OF CAR BEFORE FIRE. 

In an action under a fire policy for damage to an auto by fire, and for the value 
of the damaged car alleged to have been converted by the insurer, such damages 
could not, when added to the partial loss by fire, make the total recovery greater than 
the actual value of the car immediately before the fire. 

(For other cases, see Insurance, Dec. Dig. § 499.) 

4. INSURANCE—PROMISE TO PAY LOSS HELD NOT TO EXTEND RE- 

COVERY BEYOND SECURED LOSS. 

In an action under a fire policy for damages to an automobile by fire, an uncon- 
ditional promise of insurer to pay the loss could not authorize recovery of more 
than the secured loss. 

(For other cases, see Insurance, Dec. Dig. § 499.) 





' 
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5. INSURANCE—KNOWLEDGE OF AGENT OF INSURER AS TO INCUM- 
BRANCE HELD NOT NOTICE TO INSURER. 

That the agent of the insurer who took the application for a fire policy held 
a mortgage on the car was not notice to the insurer, and did not constitute waiver 
of the warranty against mortgages. 

(For other cases, see Insurance, Dec. Dig. § 378[4].) 

6. INSURANCE—AGREEMENT TO PAY WITH KNOWLEDGE OF EXIST- 
ae MORTGAGE HELD A WAIVER OF BREACH OF WAR- 
Where insurer’s adjuster acquired knowledge soon after a fire that the insured 

car was incumbered, and communicated such fact to the home office, who thereon 

agreed to pay the loss in response to notice from one who was negotiating for the 
purchase of the mortgagee’s interest, there was a waiver of the breach of warranty 
against incumbrances. 

(For other cases, see Insurance, Dec. Dig. § 394.) 

9. ae MEASURE OF RECOVERY FOR DAMAGE TO AUTO- 
MOBILE. 

If insurer merely advised the mortgagee of a damaged car in the interests of all 
parties to shelter the car pending proof of loss and adjustment, and the mortgagee, 
having control of the car, put it in storage, an assignee of the insured and mortgagee 
took the car cum onere, and could only recover the value of the car immediately 
before the fire, less its salvage value after the fire, or, if capable of being rebuilt 
with parts of like material and quality, then the reasonable cost of such repairs. 

(For other cases, see Insurance, Dec. Dig. § 502.) 

Appeal from Circuit Court, Jefferson County; Richard V. Evans, Judge. 

Action on an automobile fire insurance policy by the Spivy-Johnson Portrait 
Company against the Belt Automobile Indemnity Association. From a judgment 
granting defendant’s motion for a new trial, plaintiff appeals. Affirmed. 

William S. Pritchard and J. D. Higgins, both of Birmingham, for appellant. 

Davis & Locke and Metz & Griffith, all of Birmingham, for appellee. 

Boutptn, J. The action is founded on an automobile fire insurance policy. 
Common counts and counts in trover were added, relating to the same subject- 
matter. The appeal is from the judgment of the court below granting a new trial 
on motion of defendant. 

One ground of the motion was that the verdict was excessive. 

{1] This court will not disturb the action of the court below in such cases 
unless the evidence plainly and palpably supports the verdict. Cobb v. Malone, 
92 Ala. 630, 9 South. 738; Newman v. Morgan, 202 Ala. 606, 81 South. 548. 

[2] This issue brings before us the question of the amount recoverable under 
the contract of insurance. 

The policy first insures against loss or damage to the automobile by fire “in an 
amount not exceeding $1,508.” Then follows a schedule of maximum amounts 
allowed on an automobile purchased new, one purchased second hand, and one on 
which a special amount is allowed. These schedules provide for a monthly depre- 
ciation of maximum values during the running of the policy, the per centum of 
depreciation varying in different classes of cars. The stated amount, $1,508, is 
manifestly figured on the first schedule applying to a car purchased new, viz., 
90 per cent. of the list price of $1,675. Deducting the depreciation to the time of 
the loss, 1%4 per centum per month, and adding interest to date of trial, the verdict 
of $1,750 would not be excessive for a total loss. But‘ these provisions relate to the 
maximum coverage. No matter what the actual loss may be, the insurance is limited 
to these scheduled amounts. The actual amount recoverable, not exceeding these 
maximums, is fixed by the liability clause, which says: 

“The association shall not be liable beyond the actual cash value of the property 
destroyed or damaged as of the time of destruction, loss, or damage.” 

The only direct evidence of such value found in the record is that of plaintiff’s 
witnesses Hammond and Lyle, both of whom fix the value at $1,250. This amount, 
with interest, is materially less than the verdict. 

[3] The common counts and the counts in trover sought recovery for the value 
of the damaged car alleged to have been converted by the defendant. This, added 
to the partial loss, on which the counts proceed, could not, under the evidence, make 
the total recovery greater than the actual value of the car immediately before the fire. 
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[4] Neither would an unconditional promise to pay the loss, as set up in a 
special count, extend beyond the secured loss. 

We cannot, therefore, find reversible error in the ruling of the court granting 
a new trial. 

The numerous other rulings on pleading and evidence need not be here reviewed 
in detail. A few principles, mostly admitted in briefs, will furnish some guide to 
the trial court, if the case comes to another trial. 

[5] The knowledge of Hammond, the agent of the insurer, who took the appli- 
cation for the policy, that he personally held a mortgage on the car, was not notice 
to the insurer. Such knowledge by Hammond did not constitute a waiver of the 
warranty against mortgages. Riverside Development Co. v. Hartford Ins. Co., 105 
Miss. 184, 62 South. 169, Ann. Cas. 1916D, 1274; 22 Cyc. 1435. 

[6] However, knowledge of the existence of the Hammond mortgage, acquired 
by the adjuster soon after the fire, and communicated to the home office, followed by 
the telegram to the attorneys at Birmingham agreeing to pay the loss, was a waiver 
of the breach of the warranty against incumbrances. It is admitted this telegram 
was in response to a notice from plaintiff touching negotiations to purchase Ham- 
mond’s interest in the policy and the car. Georgia Home Ins. Co. v. Allen, 128 Ala. 
451, 30 South. 537. This telegram, however, was not an agreement to pay as for 
a total loss. 

The issue raised as to the use of the car for business purposes is not so presented 
at this time as to call for decision. The schedule of warranties should be construed 
in connection with the conditions set out earlier in the policy, especially exclusion 
No. 8. 

The chief controversy in the case arises over the question of partial or total 
loss. In this connection the handling of the damaged car after the fire becomes 
material. 

[7,8] If Jackson, the insured, soon after the fire, turned over the damaged car 
to Hammond, as mortgagee, and shortly thereafter the adjuster of the insurer in- 
spected the car and ordered Hammond, as agent of the insurer, to store the car, 
thereby assuming dominion over the car and causing storage charges to accrue 
against it, what then? The insurer had the option to repair the car on giving 30 
days’ notice. This notice was not given and no repairs ever made. It follows, in 
such event, that, if the car remained under the control of the insurer in storage to 
the time suit was brought, without offer to return it to the owner, the plaintiff 
had the election to treat such as a conversion, and sue in trover or case, or waive 
the tort and sue in assumpsit in connection with counts on the policy. In that event 
the aggregate amount of recovery would be the cash value of the car immediately 
before the fire, less any damage from removal of parts or otherwise between the 
date of the fire and the date of conversion. The insurer would lose the right to 
insist on paying the cost of repairs which by its own act it had failed to do or allow 
to be done. : 

[9] On the other hand, if the adjuster, knowing Hammond's interest in the car 
as mortgagee, or as representative of Jackson, the insured, merely advised him in 
the interest of all parties to shelter the car pending proof of loss and adjustment, 
and thereupon Hammond, having such control of the car, put it in storage and it 
so remained,. this plaintiff took the car under the assignments from Jackson and 
Hammond cum onere. In this event plaintiff could only recover the value of the 
car immediately before the fire, less its salvage value after the fire, or, if capable 
of being rebuilt with parts of like material and quality, then the reasonable cost of 
such repairs. All this is subject to the finding whether there was an agreement 
binding on the insurer, after notice of all the facts, to pay as for a total loss. 

The judgment awarding a new trial is affirmed. 

Affirmed. 


Anderson, C. J., and Somerville and Thomas, JJ., concur. 
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ATLAS ASSUR. CO., Limirep, v. WILLIAMS. (No. 4197.) 
(Supreme Court of Georgia. June 12, 1924.) 
123 Southeastern Reporter, 697, 
(Syllabus by the Court) 

i, INSURANCE—APPRAISAL OF LOSS HELD NOT CONDITION PRECE- 
DENT TO SUIT, WHERE INSURER ARBITRARILY FIXED AMOUNT 
IT WOULD PAY. 

A pfovision in a policy of automobile insurance against loss by fire, that “in the 
event of disagreement as to the amount of loss or damage the same must be deter- 
mined by competent and disinterested appraisers, before recovery can be had here- 
under; the assured and this company shall each select one, and the two so chosen 
shall then select a competent and disinterested umpire; thereafter the appraisers 
together shall estimate and appraise the loss or damage, stating separately sound 
value and damage, and, failing to agree, shall submit their differences to the umpire; 
and the award in writing of any two shall determine the amount of such loss or 
damage,” does not constitute a condition precedent to recovery on the part of 
the insured, where the insurer takes no steps to require an appraisal, and does not 
appoint an appraiser, but on the contrary fixes for himself and declares the only 
amount which will be allowed the insured as the amount of the loss sustained by him. 

(For other cases, see Insurance, Dec. Dig. § 576[1].) 

2. INSURANCE—INSURER HELD ESTOPPED TO DENY IT WAIVED 
APPRAISAL. 

A provision in a policy of the character just: mentioned, that “this company 
shall not be held to have waived any provision or condition of this policy or any 
forfeiture thereof, by any requirement, act, or proceeding on its part, relating to 
the appraisal or to any examination herein provided for; and the sum for which 
this company is liable, pursuant to this policy, shall be payable sixty days after the 
notice, ascertainment, estimate and satisfactory proof of the loss herein required 
have been received by this company, including an award by appraisers when appraisal 
is required hereunder,” when construed in the light of the contract of insurance as 
a whole, estops the insurer to deny that it has waived the appraisal referred to in 
the first headnote, where such insurer has itself declined to seek an appraisal of the 
property which was burned. 

(For other cases, see ene, Dec. Dig. § 576[1].) 

3. INSURANCE—STIPULATION THAT INSURER'S AGENT CANNOT 
WAIVE POLICY TERM HELD NOT TO REFER TO ITS OWN ACTS 
OR OMISSIONS; “WAIVER.” 

A stipulation in a policy of insurance, that no officer, agent, or other representative 
of the company shall have power to waive any of the terms of the policy, unless 
such waiver be written upon or attached thereto, does not refer to or include acts 
or omissions on the part of the insurer itself, which were not induced by, contributed 
to, or affected by, the insured as the opposite party to the contract. The term “waiver” 
applies only to the act or conduct of the opposite party; and no one can be said 
to have waived an act, or the effect of an act, which he himself did or omitted to do. 

(For other cases, see Insurance, Dec. Dig. § 384.) 

‘Beck, P. J., and Gilbert, J., dissenting. 

Certiorari from Court of Appeals. 

Action by B. F. Williams against the Atlas Assurance Company, Limited. 
Judgment for plaintiff was affirmed by the Court of Appeals (121 S. E. 135), and 
defendant brings certiorari. Affirmed. 

Spalding, MacDougald & Sibley, and Estes Doremus, all of Atlanta, for plain- 
tiff in error. 

Bentley & White, of Atlanta, for defendant in error. 

Russet, C. J. B. F. Williams procured from the Atlas Assurance Company, 
Limited, a policy insuring him against all direct loss or damage by fire and theft, 
in an amount not exceeding $2,350, of an automobile described in said policy. The 
assured showed that on February 22, 1921, the automobile was destroyed by fire, 
and claimed the full amount of the policy. The company denied that the entire 
loss was sustained by fire, and a disagreement thereupon arose between the assured 
and the company as to the amount of loss or damage. The assured filed suit for 
the amount of the policy, and recovered a verdict in the sum of $1,300 principal, 
and interest from April 18, 1921. No appraisal was had to ascertain the amount of 
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the plaintiff’s loss by fire, but in the negotiations the insurer’s agent asserted that 
in no event would the insured be paid more than $1,160. The policy sued upon 
contained, among others, the following provisions: 

“In the event of disagreement as to the amount of loss or damage the same 
must be determined by competent and disinterested appraisers, before recovery can 
be had hereunder. The assured and this company shall each select one, and the 
two so chosen shall then select a competent and disinterested umpire. Thereafter 
the appraisers together shall estimate and appraise the loss or damage, stating sep- 
arately sound value and damage, and, failing to agree, shall submit their differences 
to the umpire; and the award in writing of any two shall determine the amount of 
such loss or damage.” 

And: 

“This company shall not be held to have waived any provision or condition of 
this policy or any forfeiture thereof, by any requirement, act, or proceeding on its 
part relating to the appr2isal or to any examination herein provided for; and the 
sum for which this company is liable, pursuant to this policy, shall be payable sixty 
days after the notice, ascertainment, estimate, and satisfactory proof of the loss 
herein required have been received by this company, including an award when 
appraisal is required hereunder.” 

And: 

“This policy is made and accepted subject to the provision, exclusions, conditions, 
and warranties set forth herein or indorsed hereon, together with such other provi- 
sions, exclusions, conditions or warranties as may be indorsed hereon or added 
hereto; and upon acceptance of this policy the assured agrees that its terms embody 
all agreements then existing between himself and the company or any of its agents 
relating to the insurance described herein, and no officer, agent, or other represen- 
tative of this company shall have power to waive any of the terms of this policy, 
unless such waiver be written upon or attached hereto, nor shall any privilege or 
permission affecting the insurance under this policy exist or be claimed by the assured 
unless so written or attached.” 

The company took the position in the trial court that the plaintiff was not 
entitled to recover, because of the fact that a disagreement had arisen between the 
company and the assured as to the amount of loss, and that the occurrence of this 
event put in operation the provisions respecting an arbitration which the policy made 
a condition precedent to recovery upon the happening of this event. 

[1] 1. Only two questions are presented: First, was the provision with refer- 
ence to an arbitration a condition precedent? Second, if it was a condition precedent 
to recovery, did the company waive this provision by failing to demand an appraisal 
within a period of sixty days? In our opinion the decision in this case must be 
controlled by the rulings of this court in Liverpool, etc., Ins. Co. v. Creighton, 
51 Ga. 95, and Goldberg v. Provident Ins. Co., 144 Ga. 783, 87 S. E. 1077. There 
can be an agreement by which an appraisal can be a condition precedent, as was 
the case in Southern Mutual Ins. Co. v. Turnley, 100 Ga. 296, 301, 27 S. E. 975, 
but the stipulation which we have just quoted does not create an express condition 
precedent. For this reason we think the Court of Appeals correctly held that— 

“A stipulation in a policy of fire insurance, that ‘in the event of disagreement 
as to the amount of loss or damage, the same must be determined by competent and 
disinterested appraisers before recovery can be had hereunder,’ does not make such 
appraisal a condition precedent to a suit upon the policy, even though the company 
and the insured disagree as to the amount of the loss.” 

[2,3] 2, 3. Having held that the stipulation in the policy now before us does 
not constitute a condition precedent, so that on non-compliance therewith by the 
insured the right of the insured to recover would be defeated, discussion of the 
second question raised in the brief of counsel for the insurance company is unnec- 
essary; and the ruling of the court as to waiver will be found in the second and 
third headnotes. It may be that this court should have held in the Goldberg Case, 
supra, that the stipulations there involved were conditions precedent, for non- 
compliance with which the contract was avoided and the plaintiff’s right of recovery 
precluded. But, however that may be, the ruling of this court in the first head- 
note of the Goldberg Case settles the issue as to whether the burden of demanding 
an appraisal under such a stipulation as that contained in the policy now before us 
rests only upon the insured. It was as much the duty of the insurance company 
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to demand an appraisal within the prescribed sixty days, if an appraisal was desired, 
as it would be the duty of the holder of the policy, should such a one prefer an 
appraisement; and the company, having waived its right to demand an appraisal, is 
estopped, under the circumstances of this case, to complain that no appraisal was had. 

“The provisions of the policy of insurance sued upon in this case, relating to 
appraisement, do not make an appraisement a condition precedent to recovery on the 
policy, in the absence of demand for appraisement; nor do those provisions make it 


the duty of the insured to take the initiative in bringing about an appraisement.” 
Goldberg Case, supra. 


Judgment affirmed. 

All the justices concur, except Beck, P. J., and Gilbert, J., dissenting. 

Hines, J. (concurring specially). I think this case in its essential feature is 
controlled by the case of Goldberg v. Provident Insurance Co., supra, and for this 
reason I agree to the majority opinion. 

Beck, P. J., and Gripert, J. We dissent from the ruling in the first headnote. 
If the language there used does not constitute a condition precedent, we cannot con- 
ceive of any language that would constitute a condition precedent, unless it should 


be held that it must be stated in so many words that the stipulation is a condition 
precedent. 


WALTERS v. WESTERN AUTOMOBILE INS. CO. (No. 25731.) 
(Supreme Court of Kansas. June 7, 1924.) 
226 Pacific Reportetr, 746. 
(Syllabus by the Court) 
INSURANCE—INSURER LIABLE ON POLICY NOT IN CONFORMITY 
WITH STATUTE; INSURED CANNOT RECOVER WHAT HE HAS 
. PAID FOR PAST INSURANCE, NOT COMPLYING WITH LAW 

WHERE NO LOSS HAS OCCURRED. 

Where the statute requires an insurance company to use only such forms in its 
policies as have been approved by the insurance superintendent, policies issued by 
it on forms which have not been so approved are not on that account void or unen- 
forceable; the company is liable on such a policy where a loss occurs before its 
cancellation, and where no loss has occurred the insured cannot recover from the 
company what he has paid for past insurance. 

(For other cases, see Insurance, Dec. Dig. §§ 133[1], 198[1].) 

Appeal from District Court, Bourbon County; Edward C. Gates, Judge. 

Action by August Walters, Jr., against the Western Automobile Insurance Com- 
pany. From a judgment for defendant, plaintiff appeals. Affirmed. 

John L. Connolly, of Ft. Scott, for appellant. 

Douglas Hudson, of Ft. Scott, for appellee. 

Mason, J. August Walters, Jr., procured various policies of insurance against 
losses occasioned by the operation of several automobiles owned by him, issued by 
the Western Automobile Insurance Company, a mutual association incorporated under 
the Kansas statutes relating to insurance of that character. R. S. 40-901 to 40-909. 
The statute requires that the forms of policies issued by such companies shall be 
approved by the state superintendent of insurance. The policies issued to Walters 
were not so approved. The company has received from him for these policies the 
sum of $121.85, which it still retains. He brought this action seeking the recovery 
of that amount on the ground that the policies were illegal and void and had afforded 
him no protection. Judgment was rendered in favor of the defendant, declaring the 
policies to have been based upon a valid consideration, and the plaintiff appeals. 

An application for mandamus, made by former holders of policies like those 
issued to the plaintiff, to compel the officers of the company to permit an inspection 
of its books, was refused by this court on the ground that the applicants had ceased 
to be members through the cancellation of their policies. Olson v. Automobile Insur- 
ance Co., 115 Kan. 227, 222 Pac. 104. In the opinion it was said that the policies 
were unlawful, and that doing business by use of such policies was doing business 
without authority and contrary to law. Pages 230, 231. The plaintiff in the present 
case relies upon that language as supporting his contention that the policies afforded 
no consideration for the money paid for them and therefore that he is entitled to 
its return, He also cites cases holding that a mutual insurance company, authorized 
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by statute to write insurance only for its members, may successfully resist payment 
of policies issued to non-members. 

In Olson v. Automobile Insurance Co., supra, the question at issue was the 
right of the company to cancel policies the form of which had not been approved by 
the insurance superintendent, and the cancellation of which had been directed by 
that officer. The policies explicitly and unconditionally stated that such cancella- 
tion might be made by the company on five days’ written notice, the unearned portion 
of the premium to be returned. It was held that, whether or not the company 
could “for purely tactical reasons” cancel any policy it saw fit containing that 
clause, it could do so if the form employed lacked the superintendent’s approval. 
The court did not decide, did not say, and did not intend to suggest, that the policies 
so long as they remained outstanding were void or unenforceable. Throughout 
the opinion the fact that before the cancellation of the policies their holders were 
members of the company was fully recognized. The terms “unlawful” as applied 
to the policies, and “contrary to law” as applied to the doing of business by means 
of such policies, are to be interpreted in the light of the facts of the case in which 
they were used. The conduct of the company was merely irregular, rather than 
illegal in such a sense as to render the result void. The policies held by the 
plaintiff were valid contracts as between him and the company until they were can- 
celed. Had a loss occurred, the company could have been compelled to pay. The 
earned portion of the premium belongs to the company in return forthe protection 
afforded, which constituted a valuable consideration for the payment. This view is 
in accordance with principles on which prior decisions of this court have been based, 
and which have become a part of the settled law of the state. State v. Book Co., 
69 Kan. 1, 76 Pac. 411, 1 L. R. A. (N. S.) 1041, 2 Ann. Cas. 56; Harris v. Gas 
Co., 76 Kan. 750, 92 Pac. 1123, 13 L. R. A. (N. S.) 1171. 

It has been specifically held elsewhere that upon the theory of estoppel “a life 
insurance policy is valid and enforceable, even though issued without filing the form 
thereof with, and securing its approval by, the commissioner of insurance, as required 
by statute.” Graf v. Employers’ L. A. Corpn., 190 Iowa, 445, Syl. par. 1, 180 N. W. 
297. We base our decision, however, upon the ground that, whatever rule may 
obtain elsewhere, and whether or not the principle applied is strictly that of estoppel, 
the law of Kansas will not permit an insurance company to deny its liability because 
of its failure to follow the statute requiring official approval of forms used in its 
policies, nor will it permit a policyholder to recover on that ground the part of his 
premium apportioned to the period before its cancellation. 

The judgment is affirmed. 

All the justices concurring. 


HUGHES v. HARTFORD FIRE INS. CO.* (No. 3375.) 
(Springfield Court of Appeals. Missouri. Jan. 7, 1924. 
Rehearing Denied Jan. 23, 1924.) 
263 Southwestern Reporter, 883. 
INSURANCE—MISREPRESENTATION IN APPLICATION AS TO YEAR 

OF MANUFACTURE OF INSURED AUTOMOBILE HELD TO AVOID 

FIRE POLICY. 

Where the rate per hundred and the amount of fire insurance on an automobile 
were dependent upon the year of manufacture, a misrepresentation in the application 
as to the year of manufacture invalidated the policy, though the agent who took 
the application had a book from which the true model might have been ascertained 
from the information obtained from the motor number, etc., notwithstanding valued 
policy provision of Rev. St. 1919, § 6239. __ 

(For other cases, see Insurance, Dec. Dig. § 280.) ; 

Appeal from Circuit Court, Iron County; E. M. Dearing, Judge. 

Action by William L, Hughes against the Hartford Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed. ‘ 

Leahy, Saunders & Walther, of St. Louis, and J. P. Cayce, of Farmington, for 
appellant. 

W. A. Brookshire, of Farmington, for respondent. 


*Overruled by Berry v. Equitable Fire & Marine Ins. Co., 263 S. W. 884, 
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Brapiey, J. This is a suit on a fire insurance policy. Plaintiff recovered and 
defendarit appealed. 

The policy was issued on April 4, 1921, for the period of one year, in the 
sum of $2,500 on a Hudson automobile. The car was destroyed by fire on April 
20, 1921. Proofs of loss were made and payment demanded. Defendant declined 
to pay, and this suit followed. 

The defense is material misrepresentations which defendant contends rendered 
the policy void. It is alleged that plaintiff made false representations in three par- 
ticulars: (1) That he misrepresented the amount he paid for the car; (2) repre- 
sented that he bought the car new, when such was not true; (3) represented that 
the car was a 1919 model, meaning that it was manufactured in 1919, when in fact 
it was manufactured in 1917. 

The following appears in the policy under warranties: 

“The following is the description of the automobile: Year—1919; model ; 
trade-name—Hudson; type of body—cabriolet; factory or serial No.—27523; motor 
No.— H. 72279; Adv. H. P. ———; No. of Cyl’ds ; list price—$3,100. The 
facts with respect to the purchase of the automobile are as follows: Purchased by 
the assured—month, May; year, 1920; new or second hand, new. Actual cost to 
assured, including equipment, $3,100.” 

The agent who wrote the policy testified that the information stated, supra, 
concerning the car, etc., was obtained from plaintiff, while plaintiff testified that the 
agent examined the car and drew his own conclusions, and that he did not misrepre- 
sent anything. As to the year or model, plaintiff testified that he told the agent 
he did not know what the model was. Plaintiff traded a Hudson speedster, which 
he purchased new in May, 1920, for the car in question. He gave for the Hudson 
speedster 25 shares of stock of the par value of $100 each in the Automobile Special- 
ties Company. The stock had no market value, but it appears that the list price of 
the Hudson speedster was $2,620 in May, 1920, when plaintiff purchased. So it 
appears that the cost of the car to plaintiff, that it was new when purchased by 
him, and the year of its manufacture are misrepresented in the policy. The rate 
per hundred on a 1917 model would have been considerably higher, and the amount 
of insurance considerably less, than on a 1919 model. 


Plaintiff cannot recover because of the misrepresentation as to the year of 
manufacture or model appearing in the policy, therefore it will not be necessary to 
consider the effect of the other misrepresentations. It does not appear on what 
theory the trial court found in favor of plaintiff, but we infer from the oral argu- 
ment, and from the briefs, that it was on the theory that defendant was bound 
by the valued policy provision of our statute. Section 6239, R. S. 1919. Since this 
cause was tried below, a very similar case has been determined by the Kansas City 
Court of Appeals. Bushong v. Security Ins. Co., 253 S. W. 175. In that case 
payment was refused, because the car destroyed by fire was a 1916 model instead 
of a 1918 model as represented in the application. There, as here, there was a con- 
flict in the evidence as to what was said .between the owner and insurance agent 
when the policy was written. The court there ruled that the written contract, the 
policy, must have embodied all the material facts discussed in the preliminary talk. 
There, as here, the misrepresentation as to the year of manufacture, spoken of as 
the model, appeared in the policy under warranties. There, as here, the rate per 
hundred and the amount of insurance were dependent upon the year of manufacture. 
In the Bushong Case the court ruled that there was no insurance issued on the car 
destroyed, and that recovery could not be had. In that case, as here, the agent had 
a book from which the true model might have been ascertained from the information 
obtained from the motor number, etc. The contention there and here was that it 
was the duty of the defendant through its agent to ascertain the true model from the 
information obtained. But the court ruled against this contention because of the 
warranty that the car was a 1918 model. 


In the case at bar it appears that the premium was tendered back. In all 
respects the instant case is on all fours with the Bushong Case. On the authority 
of that case, and cases there cited, we hold that the policy issued on plaintiff's car 
was void, and that he cannot recover. 

The judgment should be reversed; and it is so ordered, 


Cox, P. J., and Farrington, J., concur. 
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BERRY v. EQUITABLE FIRE & MARINE INS. CO. 
(Springfield Court of Appeals. Missouri. May 12, 
263 Southwestern Reporter, 884. 

1. INSURANCE—“FACT MATERIAL TO RISK* DEFINED 
A “fact material to the risk” within the meaning of Rev. St. 1919, §§ 6233, 6234, 

is one which, if communicated to the insurer, would cause refusal to insure, or, if 

accepted and policy issued, a higher rate. 

(For other cases, see Insurance, Dec. Dig. § 255.) 

2. INSURANCE—WHERE APPLICATION DISCLOSES INFORMATION 
FROM WHICH TRUTH OR FALSITY OF OTHER REPRESENTA- 
jURY> COULD BE ASCERTAINED, MATERIALITY OF SAME IS FOR 
Under Rev. St. 1919, §§ 6233, 6234, where correct information is given in an 

application for fire insurance from which insurer can easily ascertain truth or falsity 

of other purported facts stated in application subsequently alleged to have been 
misrepresented, question of materiality of such alleged misrepresentation is one of 
fact, and not of law. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

3. INSURANCE—MATERIALITY OF REPRESENTATION AS TO YEAR 
MODEL OF AUTOMOBILE IN APPLICATION FOR FIRE INSURANCE 
HELD QUESTION FOR JURY. 

Where application for fire insurance on automobile erroneously stated the year 
model, but gave the correct serial number, from which the company could easily 
have ascertained the correct year model, the materiality of such representation under 
Rey. St. 1919, §§ 6233, 6234, was a question for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

Error to Circuit Court, Jasper County; Grant Emerson, Judge. 

Action by R. W. Berry against the Equitable Fire & Marine Insurance Company. 
Judgment for plaintiff, and defendant brings error. Affirmed, and cause certified 
to Supreme Court. 


. Murphy, of Nevada, Mo., and Fyke, Snider & Hume, Kansas City, for 
plaintiff in error. 


McReynolds & McReynolds and John H. Flanigan, all of Carthage, for defend- 
ant in error. 

BravLey, J. This is a suit by the mortgagee on a fire insurance policy on an 
automobile. Plaintiff recovered, and defendant brings the cause here by writ of 
error. 

For convenience we will refer to the parties as styled below. C. Carmack was 
designated in the policy as owner, with a loss payable clause in favor of plaintiff. 
The only defense of substantial merit is that Carmack represented the automobile 
to be a 1917 model, when in fact it was a 1916 model. 

In the policy before us the following appears under warranties: 

“The following is the description of the automobile: Year, 1917; model, 83; 
trade- ae, Overland ; type of body, touring; factory or serial No., 48747 ; No. of 
cylinders, 4; list price, $895. The facts with respect to the purchase of the auto- 
mobile are as follows: Purchased by the assured September, 1921; second hand; the 
automobile described is fully paid for by the assured, and is not mortgaged or other- 
wise incumbered except as follows: Mtg. $275.00, R. W. Berry.” 

The policy provides that it is made and accepted subject to the warranties set 
forth. It was shown that the insured automobile was manufactured in 1915, and 
was sent out from the factory in November, 1915, and was sold by the dealer in 
November, 1915, but that it was what was denominated a 1916 model; that the 
automobile year is from July to July, and that an automobile manufactured subse- 
quent to July 1, 1915, and prior to July 1, 1916, was designated as a 1916 model, 
as the term “model” is generally used and understood. 

Defendant, for purposes of rating, classified automobiles in five groups: Group 1, 
those purchased new not more than 6 months prior to date insurance attached ; 
group 2, those purchased new note more than 18 months prior to date insurance 
attached ; group 3, those purchased new not more than 30 months prior to date 
insurance attached; group 4, those purchased new not more than 42 months prior 
to date insurance attached ; group 5, those purchased new more than 42 months prior 
to date insurance attached. An automobile over four years old was not insurable 
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in defendant company according to its rules. The rate increased as the age of the 
automobile increased. It does not appear that a formal written application was 
made for the policy here in suit. Some kind of an application, oral or written, 
of course, was made. At least we will so assume, and also we will assume that 
the statements appearing in the policy under warranties were made by Carmack. 

It was shown that the Overland Company published a book from which the 
year of manufacture of Overland automobiles could be easily ascertained when the 
trade model was given. Also it was shown that there was what was denominated the 
Chilton Automobile Directory, and with the correct serial number of an Overland, 
or any other standard car, we assume, the year of manufacture could easily be ascer- 
tained. It was not shown that defendant had these books ar directories in its pos- 
session, but it is plain that with the true information given in the application the 
correct year of manufacture could have been easily ascertained. 

Defendant relies on Smith v. American Automobile Insurance Co., 188 Mo. App. 
297, 175 S. W. 113; Buck v. Insurance Co., 209 Mo. App. 302, 237 S. W. 840; 
Hughes v. Hartford Fire Ins. Co. (Mo. App.), 263 S. W. 883; Kenney v. Franklin 
Fire Ins. Co. (Mo. App.), 247 S. W. 249; Bushong v. Security Ins. Co. (Mo. 
App.), 253 S. W. 175. 

In the Smith Case the policy contained a warranty that the automobile was a 
1910 model; that is, that it was manufactured in 1910. The fact was that it was 
manufactured in 1907, But in the Smith Case there was no evidence that the com- 
pany had any convenient means whereby to ascertain the year of manufacture from 
the information given by the owner. It is stated in the opinion that the owner 
knew that the only knowledge that the company could get would be what he gave. 

The Buck Case involved a misrepresentation as to a mortgage being on the 
insured automobile, and we do not think that the case aids in the solution of the 
question in hand. It also appears in that case that the policy was procured by a 
broker who was held to be the agent of the insured, and not of the insurer. 

In the Bushong Case it appears that the insured called the office of the issuing 
agency by telephone and gave the information on which the policy was based. Among 
the warranties in that case appear the following: 

“Model year, 1918; trade-name, Haynes; type of body, touring; factory, 15433.” 

It turned out that the automobile was manufactured in 1916. The rate on a 1916 
model was $2.70 per hundred, while on a 1918 model the rate was $1.45. The 
contention was also made in the Bushong Case that the insurer from a book kept 
for the purpose could have ascertained, from the information given, the year of 
manufacture. It was held that the misrepresentation was material and fatal, and 
that the insured could not recover, notwithstanding the fact that the insurer had 
in its possession a reference book from which it could have easily ascertained the 
true year of manufacture from the information given by the owner. The Bushong 
Case supports defendant’s contention that the misrepresentation as to the year of 
manufacture is fatal, and will defeat recovery. 

In the Kenney Case the defense was the breach of three warranties alleged to 
be material to the risk: (1) That the automobile was represented to be a 1918 
model, whereas it was a 1917 model; that the list price was $3,950, whereas it was 
only $3,100; that the automobile cost plaintiff $3,500, whereas it had cost her only 
$2,164. According to the plaintiff's evidence in that case, she called at the office of 
the insurance agents, and to a clerk in charge showed the bill of sale under which 
she had purchased. The bill of sale showed that the purchase price was $3,500, and 
that the automobile was manufactured in 1917. The clerk looked over the bill of 
sale, and remarked that the automobile was a 1918 model; that it was a car built 
in 1917; used in 1918; that she then asked the clerk if the automobile was a 1918 
model, and the clerk said it was. The clerk then made a penciled memorandum 
from which to prepare the policy, and asked where the automobile was, and was 
told, and the clerk then said they would send someone out to look at it. Plain- 
tiff went away, and in a few days received the policy. There was no denial of the 
circumstances and conversation as testified to by the plaintiff. There was no evidence 
that the plaintiff made any misrepresentation as to the list price. Plaintiff offered 
evidence to show that she correctly represented the cost of the automobile to her. 
That case was submitted to the jury in the trial court under instructions that “they 
could not find for plaintiff unless they found from the evidence that she did not 
represent the automobile to be a 1918 model, and did not represent that its list 
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price was $3,950, and that the automobile actually cost plaintiff $3,500.” It was 
held that all these questions under the facts there were for the jury. But the 
court there said, following the Smith Case, that, if the ‘car was represented by 
plaintiff as being a 1918 model, the list price of which was $3,950, and such repre- 
sentations were untrue, then such were material, and would avoid the policy as a 
matter of law. There was no claim in that case that the company had in its 
possession or had access to any book of reference from which it could have ascer- 
tained the truth or falsity of the alleged misrepresentations. 

The Hughes Case was by this court. In that case the warranties alleged to 
have been breached were the cost of the automobile to the plaintiff, that it was 
new when purchased by him, and the year of manufacture. The serial number and 
motor number were given correctly, and from this plaintiff in that case contended 
that defendant from reference books in its possession could easily have obtained the 
correct year of manufacture. In the Hughes Case the plaintiff denied making the 
representations alleged to have been breached, but claimed that the agent examined 
the automobile and drew his own conclusion. In that case we followed the Bushong 
Case, and ruled that, since the false representation as to the year of manufacture 
was embodied under the warranty, it was fatal to recovery, and that in such case 
the fact that the insurer had books of reference from which the true facts could be 
ascertained from the information given in the application for the policy would not 
avail to remove the bar created by the false warranty. 

Farber v. American Automobile Ins. Co., 191 Mo. 307, 177 S. W. 675, was to 
recover on a policy insuring an automobile destroyed by fire. The defense was the 
breach of an alleged warranty as to the cost of the automobile to plaintiff. The 
defense was there considered at length, and discussed with our valued policy law 
(section 6239, R. S. 1919) in view, and the conclusion reached that a misrepresen- 
tation as to the cost of the automobile was one material to the risk, yet that such 
misrepresentation would not avail to defeat recovery because of our valued policy 
law. Following this ruling on page 330 (177 S. W. 675) of the Farber Case there 
seems to be a qualification or exception made, but it is not necessary here to discuss 
the exception. 

It seems that some of the cases in this state denying recovery on automobile 
policies because of false warranties have proceeded without reckoning with the stat- 
ute law. Sections 6233 and 6234, R. S. 1919, applicable to the warranties usually 
made in automobile fire policies, are as follows: 

Section 6233. “The warranty of any fact or condition hereafter made by any 
person in his or her application for insurance against loss by fire, tornado or cyclone, 
which application, or any part thereof, shall thereafter be made a part of a policy 
of insurance, by being attached thereto, or by being referred to therein, or by being 
incorporated in such policy, shall, if not material to the risk insured against, be 
deemed, held and construed as representations only, in any suit brought at law or in 
equity in any of the courts of this state, upon such policy to enforce payment 
thereof, on account of loss of or damage to any property insured by such policy.” 

Section 6234. “The warranty of any fact or condition hereinafter incorporated 
in or made a part of any fire, tornado or cyclone policy of insurance, purporting to 
be made or assented to by the assured which shal! not materially affect the risk 
insured against, shall be deemed, taken and construed as representations only in all 
suits at law or in equity brought upon such policy in any of the courts of this state.” 

[1] A fact material to the risk within the meaning of the word “material” as 
used in the statute is one which, if communicated to the insurer, would cause refusal 
to insure, or, if accepted and policy issued, the rate would be higher. Farber v. 
American Automobile Ins. Co., 191 Mo. App. loc. cit. 327, 177 S. W. 675. With 
this definition of a material fact in mind, can it be said that the false representation 
relied on in the case at bar will defeat recovery as a matter of law? 

In Traynor v. Automobile Mutual Ins. Co., 105 Neb. 677, 181 N. W. 566, 14 
A. L. R. 195, the year of manufacture was misrepresented, but the true model, 30-60, 
was given in the application. The defendant relied on the misrepresentation to 
defeat recovery, and the trial court so held. On appeal the Supreme Court of 
Nebraska said: 

“There is another view to be taken in this case. It is that, while the application 
erroneously stated 1913 as the year when the car was built, the application correctly 
stated the model ‘30-60, and thus the applicant put in possession of the company the 
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means of learning that no Stearns automobiles of the model 30-60 were built after 
the year 1910, or early in 1911. Was it the duty of the company to pursue this 
clew furnished by the applicant toward discovering the fact? We think so.” 

The court then quotes Berry on Automobiles (2d Ed.), § 940, as follows: 

“But an insurance company is regarded as knowing what it ought to know, and 
it cannot set up a material misrepresentation in defense of an action on a policy, 
if with proper attention to its own business it could have been appraised of the truth 
of the subject of the representation. And if it knows that such statement was false 
and proceeds as if it were true, it will be estopped to set it up in defense.” 

In Locke v. Royal Ins. Co., 220 Mass. 202, 107 N. E. 911, the Supreme Judicial 
Court of Massachusetts held that, where accurate terms of description, including the 
factory number, are given, it was for the jury to determine whether a misrepresen- 
tation of the year model was material. See, also, British & Foreign Ins. Co. v. 
Cummings, 113 Md. 350, 76 Atl. 571, and White v. Home Mutual Ins. Co., 189 Iowa, 
1051, 17 N. W. 315. 

In Huddy on Automobiles (5th Ed.), § 806, the author says: 

“A representation as to the age or year of manufacture of a motor vehicle 
eis generally deemed a material one, and an assured who has falsely stated such mat- 
“ter in his application may be unable to collect insurance in case of damage by fire.” 

In support the text cites Solomon v. Federal Ins. Co., 176 Cal. 133, 167 Pac. 859; 
Smith v. American Automobile Ins. Co., 188 Mo. App. 297, 175 S. 'W. 113; Reed 
v. St. Paul Fire & Marine Ins. Co., 165 App. Div. 660, 151 N. Y. Supp. 274; Harries 
v. St. Paul Fire & Marine Ins. Co. (Sup.), 126 N. Y. Supp. 118. We have exam- 
ined these cases, and find that no claim was made that the insurer was given the 
correct motor number or serial number, etc., from which the year of manufacture 
could be ascertained if such information were followed up. 

Huddy further states (section 806) : 

“But, on the other hand, it has been held that where the application correctly 
gives the make, horsepower, and manufacture’s number of the machine, but innocently 
misstates the year of manufacture, and it appeared that the insurer’s agents had 
information at hand to determine the age of the car from the number, it was charged 
with notice of the age and estopped to assert the misstatement as a defense.” 

In support of the statement quoted, the text cites British & Foreign Marine Ins. 
Co. v. Cummings, 113 Md. 350, 76 Atl. 571, which case we have referred to supra. 

We find no case, except the Bushong Case by the Kansas City Court of Appeals 
and the Hughes Case by this court, which directly holds that a misrepresentation 
by the insured of a fact, material or otherwise, in the application, will as a matter of 
law defeat recovery where the application contains other correct information from 
which the insurer may easily ascertain the true facts as to alleged false represen- 
tations. In the case at bar the correct serial number and the correct trade model 
were given in the application. With this information defendant could have easily 
ascertained the true year of manufacture. The effort would have been no more 
difficult than ascertaining the correct way to spell a word with a standard dic- 
tionary at hand. 

[2,3] In view of our statute (sections 6233 and 6234, R. S. 1919) and the 
meaning of the word “material” as used therein, we think that the rule should be, 
and so hold, that, where there is correct information given in the application from 
which the insurer can easily ascertain the truth or falsity of other purported facts 
stated in the application by following up the lead given by the true information, then, 
and in all such cases, the question o of the materiality of the alleged misrepresentation 
would be one of fact, and not of law. Such rule would be just, independent of any 
statute, but we are convinced that with the statute in view there cannot be serious 
doubt. 

Our holding here is in conflict with the Kansas City Court of Appeals in Bushong 
v. Security Ins. Co., 253 S. W. 175, and Hughes v. Hartford Fire Ins. Co., 263 S. W. 
883, by this court. And also the conclusion here reached is somewhat counter to some 
of the language in Kenney v. Franklin Fire Ins. Co. (Mo. App.) 247 S. W. 249, and 
Smith v. American Automobile Ins. Co., 188 Mo. App. 297, 175 S. W. 113, both by the 
Kansas City Court of Appeals. In the Hughes Case we followed the Bushong Case, 
and, coming to the conclusion that we fell into error, we overrule the Hughes Case 
in so far as it conflicts with our ruling in the case at bar. 

We have, we think, disposed of the only question of substantial merit, and it is our 
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conclusion that the judgment rendered below should be affirmed; and it is so ordered. 
But, since our holding here is in conflict with the cases by the Kansas City Court of 


— as explained above, we order that the instant cause be certified to the Supreme 
ourt. 


Cox, P. J., and Farrington, J., concur. 


GREAT AMERICAN MUT. INDEMNITY CO. v. JONES. (No. 18146.) 
Supreme Court of Ohio. June 21, 1924.) 
144 Northeastern Reporter, 596. 
(Syllabus by the Court) 

1. INSURANCE—POLICY GIVEN CONSTRUCTION MOST FAVORABLE 

TO ASSURED. 

An insurance policy which contains language reasonably susceptible to different 
interpretations will be given the construction most favorable to the assured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) - 


2. INSURANCE—INSURER HELD LIABLE UNDER POLICY FOR INJURY 
BY “COLLISION” OF AUTOMOBILE WITH PAVED ROADWAY RE- 
SULTING FROM TURNING SHARP CURVE. 

Under an insurance policy indemnifying the assured against direct loss or dam- 
age to the automobile therein described by “accidental collision with another object, 
either moving or stationary,” and immediately after such provision are the following 
exceptions and limitations: “(Excluding, however, under this clause only, ordinary 
breakage and all loss or damage by fire arising by reason of accidental collision). 
Loss or damage to any tire due to puncture, cut, gash, blowout, or other ordinary 
tire trouble, or in any event, loss or damage to any tire unless caused in an accidental 
collision which also causes other loss or damage to the insured automobile, shall not # 
be covered hereby,” the insurance company is liable for injury to such automobile § 
caused by a collision with the paved roadway as a result of turning a sudden and Fy 
sharp curve which threw the automobile over on its side. : 

(For other cases, see Insurance, Dec. Dig. §424.) 

Error to Court of Appeals, Jackson County. 

Action by Dwight Jones against the Great American Mutual Indemnity Company. 
Judgment for plaintiff was affirmed by Court of Appeals, and defendant brings error. 
Affirmed.—[By Editorial Staff.] 

C. H. Workman, of Mansfield, for plaintiff in error. 

Frank De Lay and John E. Foster, both of Jackson, for defendant in error. 

Matruias, J. This action was brought to recover loss sustained by injury to ; 
plaintiff’s automobile, upon which plaintiff carried an insurance policy in the defendant ‘ 

company, and the question presented is whether the policy of insurance covers the t 

cause of the accident resulting in such injury. A demurrer to the petition was over- o 

ruled, and the same question was presented by answer. Upon trial, a jury having 3 

been waived, the court rendered judgment for plaintiff, which was affirmed by the i 

Court of Appeals. 

The facts disclosed by the record are substantially as stated in the petition, and 
for the purpose of this decision may be regarded as conceded. The accident occurred 
while the plaintiff was driving his automobile on the brick road from Hamilton to 
Dayton in this state. Just after crossing a bridge the road curved sharply, which 
curve the driver, because of darkness, could not see and had no knowledge thereof, 
and in attempting to make the curve the automobile turned over. It is conceded 
that the automobile upset when the plaintiff “swerved around with the curve,” and 
that as result of such turning over the automobile came into collision with the paved 
roadway, which caused the injury to plaintiff’s automobile for which he seeks to 
recover. 

The portion of the insurance policy, the construction and application whereof 
is involved, is as follows: 

“The Great American Mutual Indemnity Company * * * does hereby agree to 
* * * indemnify the assured against direct loss or damage to the body, machinery 
and equipment of each automobile, * * * if caused while this policy is in force, by 
* * * (E) collision. Accidental collision with another object, either moving or sta- 
tionary (excluding, however, under this clause only, ordinary breakage and all loss 
or damage by fire, arising by reason of accidental collision). Loss or damage to any 
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tire due to puncture, cut, gash, blowout or other ordinary tire trouble, or in any event, 
loss or damage to any tire unless caused in an accidental collision which also caused 
other loss or damage to the insured automobile, shall not be covered hereby.” 

[1, 2] The primary question presented therefore, is whether this injury resulted 
from “accidental collision with another object, either moving or stationary.” It is 
elementary that an insurance policy is a contract, and in the construction thereof, 
just as other contracts, words therein employed should be given their usual and 
ordinarily accepted meaning. It is settled also that “policies of insurance which are 
prepared by the insurance company and which are reasonably open to different inter- 
pretations will be construed most favorably to the insured.” Mumaw v. Western & 
Southern Life Ins. Co., 97 Ohio St. 1, 119 N. E. 132. 

Taking up for consideration the clause above quoted, it may be suggested that 
courts of last resort which have been called upon to construe that provision, or pro- 
visions of similar import, seem to be somewhat in conflict upon the question. 

At the outset it must be agreed that the meaning of the word “collision” is “the 
act of striking or dashing together; a striking together of two bodies, the meeting 
and mutual striking or clashing of two or more moving bodies or a moving body with 
a stationary one.” The language of this policy is “accidental collision with another 
object, either moving or stationary.” The term “object,” according to the Century 
dictionary, includes “that which is put or which may be regarded as put in the way 
of some of the senses, something visible or tangible,” or, as the Standard dictionary 
defines it, “anything which comes within the cognizance or scurtiny of the senses; 
especially anything tangible or visible.” Was the forcible contact of the plaintiff's 
automobile with the paved roadway, occasioned in the manner above stated, an 
“accidental collision with another object?” One of the leading cases dealing with 
this question, and chiefly relied upon as an authority by counsel for plaintiff in error, 
is Bell v. American Ins. Co., 173 Wis. 533, 181 N. W. 733, 14 A. L. R. 179. In that 
case the court held that an insurance policy covering accidental collision with any 
other object did not cover an injury to the owner’s car occurring while on the 
highway, when one side of the car gradually settled into the ground and the car 
topped over, striking the ground, and that such casualty was not a “collision” as the 
word is commonly understood. However, the court in that case conceded that, apply- 
ing the broad meaning of the term as given by lexicographers, a holding that such 
impact with the earth would constitute a collision seemed logical; but held that such 
would be a novel and unusual use and application of the word “collision.” This 
case has been followed and its reasoning and conclusion applied in the case of Moblad 

Western Indemnity Co., 53 Cal. App. 683, 200 Pac. 750, where it was held that 
where the edge of the roadway on which an automobile had swerved gave way, 
causing the automobile to overturn, the damage to the automobile coming in contact 
with the ground was not caused solely by collision with another object within the 
provisions of i policy; and also by the Supreme Court of Alabama in Continental 
Casualty Co. v. Paul, 209 Ala. 166, 95 South, 814, where it was held that the phrase 
a “collision with any moving or stationary object,” as used in a policy insuring an 
automobile, did not include injuries caused by contact with the earth or an object 
in falling over an embankment along the highway. As above indicated the courts in 
those cases refused to apply the comprehensive definition of the terms “collision” and 
“object,” as did also the court in the case of New Jersey Ins. Co. v. Young (C. C. A.) 
290 Fed. 155, in which case the injury occurred as a result of the axle breaking and 
letting the car down as it was being driven along the highway. In that case the 
court went so far as to hold that in the usual sense an accidental collision between an 
automobile and another object meant striking against something on the road, and 
suggested instances of such occurrences. The court reversed the holding of the 
district court, which is found in Young v. New Jersey Ins. Co. (C. C. A.) 284 Fed. 
492, to the reasoning of which court we shall later refer. 

In several cases, courts of last resort have been called upon to define the term 
“collision” and the term “object” as used in insurance policies. The Supreme Court 
of Michigan in Universal Service Co. v. American Ins. Co., 213 Mich. 523, 181 N. W. 
1007, 14 A. L. R. 183, held that the injury to an auto truck by the scoop of a steam 
shovel, with which it was being loaded, accidentally falling upon it from above, 
came within the terms of the collision clause of the policy. That court cited some 
admiralty cases to the effect that the term “collision” applied whether both objecs 
were in motion or only one of them, and adopted such reasoning in that case; and 





Auto] Great American Mut. Indemnity Co. v. Jones 837 


also held that the angle from which the violent contact of two bodies occurred was 
not important, and that in order to be a collision it was not necessary that the violent 
impact of two bodies should be upon the same level or plane. 

In the case of Harris v. American Casualty Co., 83 N. J. Law, 641, 85 Atl. 194, 
44 L. R. A. (N. S.) 70, Ann. Cas. 1914B, 846, where the policy involved insured 
against loss or damage “resulting solely from collision with any moving or stationary 
object,” excluding, however, “damage resulting from collision due wholly or in part 
to upsets,” the court held that such clause of exclusion did “not operate to defeat 
recovery where an automobile ran off a highway bridge, was precipitated into the 
water below and landed at the bottom of the stream upside down—the collision not 
being due to the upset—the upset being rather the result of the collision.’ That 
court took the view that the water of the stream, and the earth beneath it, with which 
the automobile came in forcible contact, were objects within the meaning of the policy, 
and that no words in the policy limited the meaning of the term “object” to objects 
in perpendicular position, or excluded those in horizontal positions. In the con- 
sideration of that case the court suggested that, if the automobile were driven along 
the road, and reached a place where the highway bridge over a chasm had fallen 
away, by reason whereof the automobile was precipitated to the ground below, it 
could not be held that there could be no recovery under such circumstances, notwith- 
standing the damage to the automobile was caused by a collision with the flat earth 
instead of some upright or perpendicular object on the earth, for that would be to 
misconstrue the terms of the contract, concerning which there was no room for 
construction. 

In the case of Freiberger v. Globe Indemnity Co., 205 App. Div. 116, 199 N. Y. 
Supp. 310, the court, considering a policy in terms substantially like those in the 
instant case, held that a precipitation of an automobile to the pit of an elevator shaft, 
caused by the breaking of the cable of the elevator on which the automobile was 
being lowered, was an accidental collision with an object. 

Other cases have been cited which are not of much assistance in the considera- 
tion of this case because of the exclusion clause contained in the policy, such as 
Stuht v. U. S. Fidelity & Guaranty Co., 89 Wash. 93, 154 Pac. 137, which specifically 
excluded “upsets”; Hardenbergh v. Employers’ Liability Ass’n Corp., 80 Misc. Rep. 
522, 141 N. Y. Supp. 502, which had a clause excluding injuries caused by striking 
any portion of the roadbed, etc., and Hoosier Mutual Automobile Ins. Co. v. Lanam 
(Ind. App. 137 N. E. 626, which excluded injuries resulting from “contact with the 
roadbed or side thereof.” In the policies to which we have just referred it is to 
be observed that it must have been regarded by the insurers that injuries as a result 
of coming in forcible contact with the roadbed were included in the term “collision,” 
and that the provision making an exception or exclusion was added in order to exempt 
the company from liability which otherwise would have been incurred by the general 
language employed. We would be more disposed to concur in the observations, rea- 
soning and conclusion of the Wisconsin Supreme Court had not the insurer in the 
policy under consideration in this case inserted the words of exception and exclusion 
which strongly indicate the proposed construction and application of the terms “‘col- 
lision” and “object” in their broad and comprehensive sense as above defined. 

It is to be observed that, after covering “accidental collision with another object, 
either moving or stationary,” the company in language selected by itself, and 
employed in the contract proffered to and accepted by the assured, specifically excluded 
“ordinary breakage,” and also provided as follows: “Loss or damage to any tire 
due to puncture, cut, gash, blowout or other ordinary tire trouble, or in any event, loss 
or damage to any tire unless caused in an accidental collision which also causes other 
loss or damage to the insured automobile, shall not be covered hereby.” In this con- 
nection we deem the observations in the case of Young v. New Jersey Ins. Co. (D. C.) 
284 Fed. 492, pertinent and forceful. After referring to the fact that some insurance 
companies in their policies have inserted express exclusions of contact with roadbed, 
or way, ditch, or gutter, and contacts with the earth or other object primarily due to 
upsets, the court observed that— 

“none of these exclusions are in this policy, but there is a limited one of ‘loss or 
damage to any tire due to puncture, cut, gash, blowout, or other ordinary tire trouble,’ 
due to ‘being in accidental collision with any other automobile, vehicle or object’; 
that is, from the possible or probable meaning of ‘collision’ defendant expressly ex- 
cluded tire damage from contact with glass, tacks, or stones, and other hard objects 
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on the surface or imbedded and a part of the road or earth, or from contact with 
ruts, depressions, or other surface irregularities. 

“This must have been done, lest otherwise these common incidents of an auto’s 
ordinary progress be held to be within the meaning of ‘collision,’ as used in this policy, 
and it is indicative that unexcluded contacts with road or earth, causing other than 
tire damage, were by the parties deemed to be within the meaning of the ‘collision 
clause’ aforesaid.” 

This situation calls for the application of the rule heretofore referred to that 
policies of insurance, prepared by the insurance company, containing phraseology open 
to different interpretations, are to be considered most favorably to the assured. This 
rule is well stated by the court in the case of Harris v. American Casualty Co., supra, 
as follows: 

“Assuming that there is such ambiguity in the terms of the policy that would 
make it at least doubtful as to whether collision with water and land, horizontal 
objects, was within the terms of the policy, still, it is a familiar rule that the words 
used in a policy of insurance should be interpreted most strongly against the insurer 
where the policy is so framed as to leave room for two constructions”—citing Liver- 
pool & London & Globe Ins. Co. v. Kearney, 180 U. S. 132, 21 Sup. Ct. 326, 45 L. Ed. 
460. 

Taking into consideration the entire clause of the policy in question, and applying 
the meaning of the terms “collision” and “object” as they seem to us to have been 
construed by the company itself by the insertion of the exceptions and exclusions 
stated, we are of the opinion that the injury sustained by plaintiff was covered by 
the policy, and, therefore, that the judgment of the Court of Appeals should be 
affirmed. 

Judgment affirmed. 

Marshall, C. J., and Robinson, Day, and Allen, JJ., concur. 

Jones, J., not participating. 


GREAT EASTERN CASUALTY CO. er at. v. SOLINSKY et at. 
(Supreme Court of Tennessee. May 31, 1924.) 
° 263 Southwestern Reporter, 71. 


INSURANCE—DAMAGE TO AUTOMOBILE HELD NOT DUE TO “COL- 

LISION.” 

Where brakes on automobile were suddenly clamped on and car skidded, re- 
versing its position, and rear wheel collapsed, there was no “collision,” within mean- 
ing of insurance policy, there being nothing in road but a little loose gravel. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

Error to Circuit Court, Davidson County; E. F. Langford, Judge. 

Action by Amelia Solinsky and husband against the Great Eastern Casualty Com- 
pany and another. From a judgment of the Court of Civil Appeals affirming a judg- 
ment for plaintiffs, defendants bring error. Reversed, and suit dismissed. 

Thos. G. Watkins and Louis Leftwich, both of Nashville, for plaintiffs in error. 

Manier & Crouch, of Nashville, for defendants in error. 

McKinney, J. For a statement of the case we quote from the brief of defend- 
ants in error as follows: . , 

“Responding to what was thought to be a signal light to stop at a railroad cross- 
ing the driver of the Cadillac Suburban automobile of defendants in error suddenly 
applied the brakes. At the time of the accidental collision the machine was traveling 
at the rate of 30 to 35 miles per hour on the Nolensville Pike. The scene of the 
accident was in Davidson county, but some distance outside of the corporate limits 
of the city of Nashville. The Nolensville Pike had been oiled and loose gravel 
spread upon the roadbed. . L : : 

“Upon the application of the brakes the machine skidded, swerving and reversing 
its position. The right rear wheel of the automobile collapsed, and the vehicle was 
precipitated on its right side upon the roadbed. It was a new automobile, and at the 
time of the collision had been driven only about 900 miles. The amount of damages 
sustained by the defendants in error resulting from this collision is agreed to be 

1,917.83. ; 
’ ‘The Great Eastern Casualty Company had issued a policy to defendant in error 
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Mrs. Solinsky, insuring her against three distinct risks; namely, first, against injuries 
to persons; second, injuries to property of others than hers; and, thirdly, against 
‘damage to assured’s own automobile.’ 

“The contract of insurance was taken over by the coplaintiff in error, Union In- 
demnity Company, which assumed all liability that might arise under said policy. 

“The total premium charged and paid for the entire coverage was $198.73, and 
was specifically apportioned as follows: $40.31 was charged for insurance against 
damage to persons, not to exceed, however, $20,000; $12.42 was demanded for insur- 
ance against injuring property of others; and, third, $146 was exacted for insurance 
covering ‘damage to assured’s own automobile.’ 

“It is the third and most expensive class of coverage that is involved in this 
proceeding, and the language defining the risk is as follows: 

“‘Tamage to Assured’s Own Automobile. 

“ITT. To indemnify the assured against loss by reason of damage to or destruc- 
tion of any automobile described in said declarations, including its operating equip- 
ment, if caused solely by collision with another object either moving or stationary, 
excluding, however, damage or destruction by fire from any cause whatsoever; and 
excluding loss or damage to any tire due to puncture, cut, gash, blowout or other 
ordinary tire trouble; and excluding in any event loss or damage of any tire unless 
caused in an accidental collision which also causes other loss or damage to the insured 
automobile.’ ” 

The defendants in error recovered a judgment in the circuit court for the sum 
sued for, which judgment was affirmed by the Court of Civil Appeals. 

The principal question involved is, Was the damage sustained due to a “collision” 
within the meaning of the policy? 

The plaintiffs in error have cited seven decisions from other jurisdictions, which, 
in our opinion, support their contention, and which we will review in a brief manner. 

The first case is that of Bell v. American Insurance Co., 173 Wis. 533, 181 N. W. 
733, 14 A. L. R. 180. This was a case in which an automobile tipped over and was 
damaged. The policy insured the plaintiff against damage resulting to his auto- 
mobile “by being in accidental collision during the period insured with any other 
automobile, vehicle, or object” The court said: 

“With the definitions of lexicographers as a basis, it is easy to demonstrate that 
the incident resulting in damage to plaintiff’s automobile constituted a collision. Thus: 
‘A collision is the “meeting and mutual striking or dashing of two or more moving 
bodies, or of a moving body with a stationary one.” Century Dictionary. “Object” 
is defined to be “that which is put, or which may be regarded as put, in the way of 
some of the senses, something visible or tangible.” Webster’s Dictionary. An auto- 
mobile is an object. Upon the overturning of an automobile, its forcible contact 
with the earth constitutes a “mutual striking or dashing of a moving body with a 
stationary one.” Hence the forcible contact of the automobile with the earth, on the 
occasion of the upset, constituted a collision.’ 

“Upon its face this appears to be good logic, but the conclusion is neither con- 
vincing nor satisfying. One instinctively withholds assent to the result. The reason 
is that it makes a novel and unusual use and application of the word ‘collision.’ We 
do not speak of falling bodies as colliding with the earth. In common parlance the 
apple falls to the ground; it does not collide with the earth. So with all falling 
bodies. We speak of the descent as a fall, not a collision. In popular understanding 
a collision does not result, we think, from the force of gravity alone. Such an 
application of the term lacks the support of ‘widespread and frequent usage.’ 

“While it is true that insurance contracts should be construed most mat 
against the insurer (French v. Fidelity & C. Co., 135 Wis. 259, 17 L. R. A. [N. S.] 
1011, 115 N .W. 869; Kelly v. Fidelity Mut. L. Ins. Co., 169 Wis. 274, 4 A. L. R. 845, 
172 N. W. 152), yet they are subject to the same rules of construction applied to the 
language of any other contract. It is a fundamental rule that the language of a 
contract is to be accorded its popular and usual significance. It is not permissible 
*o impute an unusual meaning to language used in a contract of insurance, any more 
than to the language of any other contract. The incident causing the damage to the 
automobile here in question is spoken of in common parlance as an upset, or ‘tip- 
over.” If it were the purpose to insure against damage resulting from such an 
incident, why should not such words or words of similar import have beer used? 
We cannot presume that the parties to the contract intended that an upset should 
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be construed as a collision in the absence of a closer association of the two incidents 
in popular understanding.” 

In New Jersey Insurance Co. v. Young 290 Fed. 155, decided by the Circuit Court 
of Appeals, Ninth Circuit, June 18, 1923, the policy covered “accidental collision 
during the period insured with another automobile, vehicle, or object, excluding loss 
or damage to any tire due to puncture, * * * or other ordinary tire trouble, and 
excluding in any event loss or damage to any tire, unless caused in an accidental 
collision.” The court said: 


“We are unable to construe the word ‘collision’ as including damage caused by 
the striking of the car upon the roadway after the defective axle broke and let the 
car down. The automobile was being driven upon the highway. It did not come in 
contact with any object upon the road or roadway until after the defective axle broke, 
when the car dropped and the end of the broken axle plowed into the roadway itself, 
and the car, pivoting on the broken axle, turned over and was damaged. In a usual 
sense, an accidental collision between an automobile and another object means strik- 
ing against something on the road; for instance, hitting a pedestrian, or a horse, or 
a cow perchance straying in the road, or a rock or stump upon the roadway, or a 
guard rail, such as is often placed in the road at points where repairs are being made, 
or where the automobile hits or rubs the side of a tunnel or embankment or bridge 
alongside or defining the road. In other words, we think the language of the con- 
tract, when accorded the ordinary and usual meaning that should govern, does not 
extend to the incident under consideration, where the proximate cause was the break- 


ing of the defective axle, and damage was not by ‘being in accidental collision’ with 
an object.” 


In Moblad v. Western Indemnity Company (September, 1921) 53 Cal. App. 683, 
200 Pac. 750, the indemnity clause covered injury “caused solely by collision with 
another object.” 


In that case, to avoid striking another car, the driver pulled out close to the edge 
of the roadway and the edge gave way, causing the automobile to turn over and roll 
down the mountain. The court said: 


“In the instant case, the damage to plaintiff's car was caused proximately by its 
turning over on the edge of the road. Its subsequent revolutions and consequent 
damage were but the operation of physical laws set in motion when it turned over on 
the edge of the road. The proximate and only cause of the accident was not a 
collision, but the upsetting of the automobile.” 

In Continental Casualty Co. v. Paul (April, 1923) 209 Ala. 166, 95 South. 814, 
the clause insured the owner from damage “resulting solely from accidental collision 
of such automobile with any moving or stationary object.” 

The driver of the car left it standing on a hillside. It rolled down an embank- 
ment 50 or 60 feet in height from which rocks and large lumps of ore protruded, 
and the damages sustained may readily and most naturally be attributed to this fall. 

Denying a recovery, the court said: 

“Tf the brakes failed to hold, and the car of its own momentum, without the 
application of exterior force, and simply in obedience to the law of gravity, rolled 
down the embankment to the bottom of this cut, we are clear to the view that the 
damages thus sustained would not be the result of a collision with ‘any moving or 
stationary object.’” 

In Ploe v. International Indemnity Co. (Wash., February 21, 1924) 223 Pac. 327, 
the policy insured against accidental collision “with any other automobile, vehicle or 
object.” The plaintiff alleged that the automobile skidded from the road and struck 
a stump standing about five feet from the side of the road and thereupon was pre- 
cipitated down an embankment and was damaged and so completely wrecked by 
reason of said collision as to be of no value. It was held that striking the stump 
and the earth, after skidding from the road, were not collisions within the meaning 
of the policy, and that plaintiff could not recover. , 

In 26 A. L. R. 431, the annotator says: 

“And in London Guarantee & Acci. Co. v. Sowards, [1923] 2 D. L. R. 495, —, 
Can. S. C. —, reversing [1923* 2 D. L. R. 441, — Ont. —, where a policy provided 
for indemnity for damage to insured’s automobile in an ‘accidental * * * collision 
with any other automobile, vehicle, or object,’ the insurer was held not liable for 
damage to the insured’s car, sustained when it struck a rut in the road and was 
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upset on its side and went into the ditch, since it was held that this could not be con- 
sidered as a collision within the meaning of the policy.” 

The cases relied up by the appellees are not directly in point, as will appear from 
the following brief synopsis: 7 

In Harris v. American Casualty Co., 83 N. J. Law, 641, 85 Atl. 194, 44 L. R. A. 
(N. S.) 70, Ann. Cas. 1914B, 846, the policy covered damage to any automobile 
“resulting solely from collision with any moving or stationary object; [excluding 
however] * * * (c) damage resulting from collision due wholly or in part to upsets.” 

It will thus be noted that this case is not in point, for the reason that upsets were 
excluded. In that case the automobile crashed through the guard rails of a bridge, 
and was precipitated into the stream below and seriously injured. The court held 
that the coming together of the automobile and the water constituted a collision. 

In Universal Service Co. v. American Insurance Co. of Newark, New Jersey 
(March, 1920) 213 Mich. 523, 181 N. W. 1007, 14 A. L. R. 183, the policy covered 
loss and damage occasioned by collision. The truck, which was covered by the policy, 
was being loaded by means of a steam shovel. At the time of the accident the loaded 
scoop, while over and above the truck, fell from some unexplained reason upon the 
truck and seriously damaged same. The court held that there was a collision within 
the meaning of the policy. It will thus be observed that this was not a case of an 
“upset.” 

In Wetherill v. Williamsburgh City Fire Insurance Co., 60 Pa. Super. Ct. 37, it 
was held that, where an automobile was driven from a street inside of a building, 
then halted and afterwards backed into an elevator shaft and precipitated to the floor 
below, the owner may recover damages for the injuries sustained to the automobile 
upon a policy of insurance which, by its terms, is “extended to cover damages * * * 
caused by collision with any other vehicle, or with any animal or object or any obstacle 
placed as a barrier; or in entering or leaving any building adjacent to any roadway.” 

Stix v. Travelers’ Indemnity Company of Hartford, Conn., 175 Mo. App. 171, 157 
S. W. 870, is not in point. Hardenburgh v. Employers’ Liability Assurance Corpora- 
tion, 78 Misc. Rep. 105, 138 N. Y. Supp. 662, is not strictly an “upset” case and 
besides was reversed in 80 Misc. Rep. 522, 141 N. Y. Supp. 502. 

In Columbia Insurance Co. v. Chatterjee (Okl. Sup.) 219 Pac. 102, the policy 
insured the plaintiff against injury to his automobile resulting from accidental col- 
lision. The facts were that plaintiff, in suddenly turning his automobile to the right to 
avoid a collision with an approaching automobile, collided with an embankment of 
earth, which caused the automobile to turn over and wreck itself against the em- 
bankment. The court said: 

“It is immaterial that the car may turn over and be damaged, if the turnover is 
the result of a collision in the first instance, because the injury to the car in the turn- 
over is as much due to the collision, though indirect, as if the upset had not occurred.” 

In Gans v. Columbia Insurance Co. (N. J. Sup. 1924) 123 Atl. 240, a flying boat 
was insured against damage “caused by collision with the earth (including land or 
water), or any object moving or stationary. * * * ” The boat was brought to rest 
upon the sea for repairs. After they were made the pilot was unable to start the 
engine and drifted for four hours in the sea. Eventually he drifted onto the beach, 
upon which a fairly heavy surf was running, and the plane by force by the breakers, 
upon grounding on the beach, was materially damaged. The damage sustained by 
the wings and control surface was due to the action of the waves, after the plane 
drifted ashore. The insurer was held liable. This case is not an authority for the 
proposition relied on in the instant case. 

The last case cited by the defendants in error is that of T. C. Power Motor Co. 
v. United States Fire Insurance Co. (Mont.) which will appear in 223 Pac. 112. 
We have not had access to this case, which was decided by the Supreme Court of 
Montana. 

From the statement contained in the brief, it appears that the driver of an auto- 
mobile, upon discovering a barricade in the road, turned suddenly to the right and 
off of the main highway and undertook to cross a ditch, and, in doing so, “the auto- 
mobile ran or dropped into the same in an upright position, and by coming in contact 
with the body and banks of the ditch or wash’ was wrecked, causing the damage 
complained of.” The banks of the ditch were composed of earth, being about six feet 
deep and fifteen feet wide. It was held that this was a collision. _ 

After carefully considering the case and reviewing the authorities enumerated, as 
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well as others, we are of the opinion that the plaintiffs in error are not liable on the 
policy sued on herein, and that to hold otherwise would be to impute to the contract 
an unusual meaning and one that, in our judgment, was not contemplated by the 
parties. -In the main the rule announced by the Circuit Court of Appeals in New 
Jersey Insurance Company v. Young, supra, meets with our approval; at least, in so 
far as it applies to this case. 

It is not necessary to determine at this time whether there is liability where an 
automobile leaves the roadway and comes in contact with some object, or drives 
through a guard rail on a bridge and is precipitated into a stream below, or while 
standing in a roadway is hit by a scoop, a limb, or some object from above. These 
questions are not before us. 

While the learned jurists, who wrote the opinions referred to herein, expressed 
in some instances divergent views as to the proper definition of the word “collision,” 
we have been unable to find any direct conflict of decision under facts similar to those 
appearing in this case. 

It has been suggested that the exclusion of punctures or injuries to tires was 
indicative that unexcluded contacts with road or earth causing other than tire dam- 
age were, by the parties, deemed to be within the meaning of the “collision clause.” 
And such was the holding of the district judge in Young v. New Jersey Insurance 
Co., reported in 284 Fed. 492, but this holding was reversed by the Court of Appeals 
in a decision from which we have already quoted, and impliedly, at least, his construc- 
tion of the exclusion clause was held to be erroneous. Such was the holding in Bell v. 
American Insurance Company, supra, and Ploe v. International Indemnity Co., supra. 

As stated in New Jersey Insurance Company v. Young, supra, an accidental colli- 
sion between an automobile and another object means striking against something on 
the road. 

The thought expressed in the above cases is that the collision clause refers to 
some other object than the road upon which the automobile is being operated. Being 
already upon the road, and in contact with it, there can be no collision in the sense 
that the term contemplates two separated objects coming together. If the tire comes 
in contact with a piece of glass, a tack, or a rock on the road, there is a collision, 
and it was to exclude this kind of a collision that the exception was written into the 
policy, and, probably, for the further purpose of preventing frivolous and vexatious 
ligitation. 

Again, it is insisted by the defendants in error that there is sufficient evidence 
to sustain the finding of the Court of Civil Appeals that there was a collision with 
some object in the roadbed that resulted in the automobile being overturned. 

The only evidence found in the record upon which this is based is that contained 
in the stipulation of counsel in these words: 

“That the said Nolensville road on which said automobile was being then and 
there driven had been oiled, and also there was some loose gravel upon the surface 
of said roadway.” 

In the absence of any other evidence, we cannot say that the automobile in ques- 
tion collided with some object in the roadbed that caused it to swerve, the wheel to 
collapse, and to turn over. It will be noted from some of the cases cited herein, as 
well as from other authorities referred to in the briefs, that such a finding would be 
conjectural and speculative and not based upon any tangible or direct evidence. It 
is inconceivable that gravel scattered over an oiled road could come in contact with 
a heavy automobile in such a manner as to cause it to swerve and tip over. 

From the foregoing it results that the judgment of the Court of Civil Appeals 
will be reversed, and the suit dismissed, at the costs of the defendants in error. 


HOME INS. CO. OF NEW YORK v. HENDERSON. (No. 2928.) 
(Court of Civil Appeals of Texas. Texarkana: May 28, 1924. Rehearing Denied 
June 12, 1924.) 
263 Southwestern Reporter, 650. 

INSURANCE—INSURED’S BREACH OF “PROMISSORY WARRANTY” AS 

TO PAYMENT OF LIEN NOTES HELD TO RENDER POLICY VOID. 

Provision of automobile fire policy avoiding policy except as to lienor, upon de- 
fault in payment of lien note for 10 days after maturity, constituted enforceable 
“promissory warranty” breach of which rendered policy void, notwithstanding Ver- 
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non’s Sayles’ Ann. Civ. St. 1914, art. 4874a, prohibiting forfeiture for breach of 
warranty not contributing to loss, and article 4892, prohibiting clauses avoiding policy 
because of incumbrances. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 

Appeal from District Court, Henderson County; W. R. Bishop, Judge. 

Action by E. M. Henderson against the Home Insurance Company of New York. 

Judgment for plaintiff, and defendant appeals. Reversed and rendered. 
_ The suit is by appellee against appellant insurance company on a policy of fire 
insurance insuring a certain automobile against fire and theft for the term of one year, 
from August 9, 1921, to the amount of $1,500. A fire occurred on March 9, 1922, 
while the policy was in effect, injuring and damaging the automobile to the extent, 
as admitted, of $1,500. The automobile was of the value, at the time of the fire, of 
$1,800. The policy contained a loss payable clause in favor of the Oil Belt Motor 
Company as owner of 10 purchase-money notes given by the owner of the automobile. 
The insurance company paid the Oil Belt Motor Company $625, but refused to pay the 
insured the balance of the $1,500, claiming and pleading, in this suit, that the policy, 
according to its terms, became null and void on account of this breach, except as to 
the interest of the Oil Belt Motor Company which was paid it. The appellee sued for 
the balance of $875, and the court awarded judgment in his favor for that amount. 

The case was tried before the court on an agreed state of facts. The agreed 
facts are that Burt Curtis, on August 9, 1921, purchased the Studebaker automobile 
from the Oil Belt Motor Company, paying therefor $1,000 cash and executing 10 notes, 
aggregrating $1,038.18, payable monthly on the first day of each month, beginning 
September 1, 1921, and executing a chattel mortgage on the automobile to secure the 
payment of the notes. The notes were in the sum of $100 each, except the last note, 
which was for $138.18, with interest at the rate of 10 per cent. per annum from date, 
and provided, viz.: 

“This note is one of a series of notes, and failure to pay any of them, or the 
interest thereon, when due, at option of the holder, matures all of said notes not then 
due, and the holder is hereby authorized to immediately institute proceedings for col- 
lection and the foreclosure of the chattel mortgage lien retained in the bill of sale 
and chattel mortgage of even date.” 

Aftr the purchase of the automobile, and on August 9, 1921, Burt Curtis pro- 
cured from the appellant the policy in suit. The following was attached to, and 
formed a part of, the policy: 

“Loss Payable. 


“This company does not ordinarily issue a policy on property of this character 
of that described above when the same is incumbered in any way, and it is expressly 
agreed that this policy is issued on condition of the literal truth of statements made 
to this company (but which shall not be a waiver of the company’s rights in case 
of inaccuracy of any other statements made to the company) that: The insured has 
paid in cash $1,000 on account of the purchase price of the insured property, and that 
he yet owes thereon a balance of $1,038.18, and that the same is the only indebtedness 
or incumbrance of any kind or amount on said insured property, and that the same is 
now represented by 9 notes payable, one on the first day of each month, beginning with 
September 1, 1921. And this policy ‘shall be wholly void if any such statement is 
inaccurate in any respect, or if any change is made in any of the notes representing 
said indebtedness or incumbrance, or otherwise than by payment thereof, or if the 
property shall become otherwise incumbered in any way whatever, by any lien or any 
amount whatever, or if any of said notes shall not be completely paid and the indebt- 
edness represented thereby wholly discharged on or before 10 days after the maturity 
thereof, without grace. But the loss, if any, hereunder, shall be payable to Oil Belt 
Motor Company, as owner of said notes, as its interest may appear, subject to all the 
terms and conditions of the policy, save that this insurance, as to the interest of said 
owner of the said notes only, shall not be invalidated by the failure of the assured to 
pay any of said notes within the time specified above, and in such case the liabilities 
of this company, under this policy, shall be to the said Oil Belt Motor Company only, 
and shall be limited to the amount of the principal and interest than unpaid on said 
notes.” 

At the time of the damage to the automobile, by fire, on March 9, 1922, the first 
four of the purchase-money notes had been fully paid by. the assured to the Oil Belt 
Motor Company, but the remaining six notes were unpaid. The notes due and pay- 





844 Insurance Law Journal, Vol. 63. [Nov., 1924 


able on January 1, 1922, February 1, 1922, and March 1, 1922, were all past due and 
unpaid, in- whole or in part, as to both principal and interest. The insurance company 
having paid to the Oil Belt Motor Company the amount of the unpaid notes, the latter 
company indorsed each of said unpaid notes to the appellant insurance company. 
At the time of the fire the automobile belonged to the assured, Burt Curtis. Follow- 
ing the fire the policy was assigned to appellee by Burt Curtis. 

Thompson, Knight, Baker & Harris, of Dallas, for appellant. 

W. D. Justice, of Athens, for appellee. 

Levy, J. (after stating the facts as above). The question this court is to deter- 
mine is that of whether or not the insurance company was entitled to a judgment 
in its favor by virtue of the provision of the policy pleaded as a defense, in view of 
the undisputed evidence that two of the notes were not paid within 10 days after the 
due date of each and both of them. The contract which the assured has accepted 
in this case provides that each one of the 10 outstanding notes given by him shall 
be by him “wholly discharged on or before 10 days after the maturity thereof, without 
grace,” and in the event of such inaction on his part “this policy shall be void.” The 
assured wholly failed to pay the notes due January 1, 1922, and February 1, 1922, 
within 10 days after the due date of the notes. The stipulated 10 days’ time appears, 
in point of fact, as a reasonable time within which to make the payments after 
maturity, and no reason or contingency arising preventing the assured from meeting 
the payments at maturity, or within 10 days afterwards, is presented or urged. 

The requirement of the policy as to the payment of the notes given by the assured 
as part of the purchase price of the automobile is a requirement of something to be 
done following the date of the policy, and therefore legally falls within that class of 
provisions denominated “promissory warranties.’ 2 Cooley on Insurance, p. 1131. 
The courts of this state have uniformly upheld promissory warranties of various sorts, 
contained in policies of insurance; and where the policy has provided for the avoid- 
ance or forfeiture, on account of the breach of a promissory warranty, have put such 
avoidance or forfeiture into effect, when the evidence warranted same. See Insur- 
ance Co. v. Griffin, 66 Tex. 232, 18 S. W. 505; Teutonia Ins. Co. v. Tobias (Tex. Civ. 
App.) 145 S. W. eee East Texas Fire Ins. Co. v. Blum, 76 Tex. 653, 13 S. W. 572; 
Western Assur. Co. Kemendo, 94 Tex. 367, 60 S. W. 661; Monger & Henry v 
Insurance Co., 97 Tex. 362, 79 S. W. 7; and other cases. A provision against addi- 
tional insurance in excess of that allowed by the policy is regarded as a stipulation 
material to the risk involved in insurance. Aftna Ins. Co. v. Waco (Tex. Com. 
App.) 222 S. W. 217. A similar reason will apply with equal force for the insurers 
of automobiles not desiring to continue, in force, insurance where the assured owner 
fails, or becomes unable to pay with reasonable promptness, the unpaid purchase 
price of his automobile. There is, therefore, no reason why the avoidance so con- 
tracted for, and so agreed to by the insured, should not be enforced, unless articles 
4874A and 4892, Rev. Stat., have application operating to make the alleged defense 
unavailing. It is believed that article 4874A does not have application to the provision 
in suit, since the subject-matter of such stipulation, from its very nature, could not of 
itself contribute to bring about the destruction of the propery by fire. As frequently 
held, article 4874A has reference only to those warranties and provisions, the breach 
of which might contribute to or bring about a fire loss, and has not application to 
provisions, the violation of which could not, from their very nature, contribute to or 
bring about the destruction of property by fire. Insurance Co. v. Driggers, 111 Tex. 
392, 238 S. W. 633; McPherson v. Insurance Ass’n (Tex. Com. App.) 222 S. W. 211; 
ZEtna Ins. Co. v. Waco (Tex, Com. App.) 222 S. W. 217; Insurance Co. v. Levy & 
Rosen (Tex. Com. App.) 222 S. W. 216; Firemen’s Ins. Co. v. Alonzo, 112 Tex. 
283, 246 S. W. 83; Humphrey v. Insurance Co. (Tex. Com. App.) 231 S. W. 750. 
Also, we think, article 4892, Rev. Stat., does not affect the stipulation here in ques- 
tion. This article undertakes to prohibit and make “absolutely null and void” any 
provision in any policy, viz. 

“To the effect that if ‘said property is incumbered by a lien of any’ character 
or shall after the issuance of such policy become incumbered by a lieu of any char- 
acter, that such incumbrance shall render such policy void.” 

The intention of the article, plainly, is that, so far as the conditions and provi- 
sions of the statutory standard policy go, a clause or provision of the particular 
prescribed kind and form could not be used in such standard policy, and if inserted 
therein it would be “absolutely null and void,” and “of no force and effect.” The 
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language of the article does not prohibit, nor impose, any limitation upon the exercise 
of any right or power upon the part of the assured and the insurance company to 
make any special express agreement, as a new term of contract independent of the 
statutory standard policy and not conflicting therewith, pertaining to “incumbrances.” 
And the provision in suit was a special agreement (different in kind and form from 
that referred to in the above article. The particular provision referred to in the article 
mentioned operates to render the policy void upon the mere fact that “the said prop- 
erty be incumbered” at the date of the policy or afterwards. The provision in suit is 
otherwise and to the extent only of a requirement that certain outstanding lien notes 
specially mentioned be paid on or before a particular day. Such stipulation was 
specially entered into because it was contemplated to insert a loss payable clause in 
favor of the seller of the automobile holding the purchase-money notes. The fact 
of incumbrance or lack of incumbrance, merely as such, at the date of the policy, or 
after its date, is not in terms dealt with by the parties. Lien notes may, in legal effect, 
constitute an incumbrance against property, but there is a distinction between a con- 
tractual requirement to pay the notes at a particular time and a conractual require- 
ment that no incumbrance at all shall either exist presently, or happen after the date 
of the policy. 

The judgment is reversed, and judgment is here rendered in favor of the appel- 
lant, with costs of the trial court and of this appeal. 
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SURETY 
HURD vy. UNITED STATES FIDELITY & GUARANTY CO. (No. 25065.) 
(Supreme Court of Kansas. July 5, 1924.) 
227 Pacific Reporter 337. 
(Syllabus by the Court) 

1. PRINCIPAL AND SURETY—ADJUDICATION AT COMMENCEMENT OF 
ACTION THAT PLAINTIFF ENTITLED TO POSSESSION BINDS DE- 
FENDANT AS TO PLAINTIFF AND SURETY ON BOND. 

The plaintiff in a replevin action obtained possession of the property in con- 
troversy on giving the statutory bond. The action was duly prosecuted, and the 
court adjudged that at commencement of the action plaintiff was entitled to posses- 
sion. Held, the adjudication bound the defendant both as to the plaintiff and the 
surety on the bond, and precluded liability of the surety to the defendant for return 
of the property or its value, damages for taking and withholding, and costs. 

(For other cases, see Principal and Surety, Dec. Dig. § 145[1].) 

2, REPLEVIN—BOND DID NOT REQUIRE PLAINTIFF, ENTITLED TO 
POSSESSION, TO ACCOUNT FOR SURPLUS OVER HIS INTEREST 
IN THE PROPERTY. 

After obtaining possession by means of the order of delivery, plaintiff became 
bankrupt, and the trustee in bankruptcy disposed of the property. Plaintiff’s interest 
did not extend to the full value of the property, and judgment was rendered against 
him for the surplus. Held, the bond did not require plaintiff to account for the surplus, 
the surety on the bond was not in privity with plaintiff in respect to that part of 
the judgment, and the amount of the judgment may not be recovered from the 
surety in an action on the bond. 

(For other cases see, Replevin, Dec. Dig. § 119.) 

Appeal from District Court, Cowley County; O. P. Fuller, Judge. 

Action by Fred Hurd, as receiver, etc., against the United States Fidelity & 
Guaranty Company. From a judgment for plaintiff, defendant appeals. Reversed and 
remanded, with directions. 

James A. McDermott, of Winfield, for appellant. 

C. T. Atkinson and Tom Pringle, both of Arkansas City, for appellee. 

Burcu, J. The action was one to recover against a surety on a replevin bond. 
Plaintiff prevailed, and defendant appeals. 

The purpose of the replevin action was to obtain possession of a large number 
of automobile tires. The petition was in the ordinary form, and the answer was a 
general denial. The bond sued on was given, an order of delivery was duly issued, 
and the tires were delivered to plaintiff. At the commencement of the trial the fol- 
lowing admission was made: 

“Tt is admitted in open court by the parties hereto that the property in con- 
troversy was taken by the plaintiff; that the plaintiff went into bankruptcy, and 
that the trustee has been impleaded in this case, and that the original plaintiff and the 
trustee in bankruptcy have sold said tires and other property in controversy in this 
action; and that no part of the same can be returned to the defendant. * * *” 

The verdict and judgment follow: 

“We, the jury, impaneled and sworn in the above-entitled case, do upon our 
oath find for the plaintiff that it was entitled to the possession of the property in con- 
troversy at the time of the commencement of this action; and further find the value 
of the plaintiff's interest therein a i said date $693.08; and that the total value of 
said property at said date was $2,5 

“It is therefore considered, soto and adjudged by the court that the plaintiff 
at the commencement of this suit was entitled to the possession of the property, as 
far as its interest was concerned, in the sum of $693.08, and the costs of this action; 
and that the defendant, Fred Hurd, receiver, is entitled to the remaining value of 
the property in the sum of $1,806. 92 against the plaintiff herein and the trustee in 
bankruptcy. 

“And it is further considered, ordered, and adjudged by the court that the said 
Fred Hurd, receiver, have and recover of and from the plaintiff in this action and 
the trustee in bankruptcy the sum of $1,806.92, and that the same draw interest at 
the rate of 6 per cent. per annum from the date of the commencement of this action, 
April 8, 1918,” 
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[1, 2] The statute prescribing the judgment which may be rendered in a replevin 
action follows: 

“In an action to recover the possession of personal property, judgment for the 
plaintiff may be for the possession or for the recovery of possession, or the value 
thereof in case a delivery cannot be had, and for damages for the detention. If the 
property has been delivered to the plaintiff, and the defendant claim a return thereof, 
judgment for the defendant may be for a return of the property, or the value thereof 
in case a return cannot be had, and damages for taking and withholding the same.” 
R. S. 60—1010. 

The conditions of the bond were those prescribed by the following statute: 

“The order shall not be issued by the clerk until there has been executed and filed 
in his office, by one or more sufficient sureties of the plaintiff, to be approved by the 
clerk, an undertaking in not less than double the value of the property as stated in 
the affidavit, to the effect that the plaintiff shall duly prosecute the action, and pay 
all costs and damages which may be awarded against him, and if the property be 
delivered to him, that he will return the same to the defendant if a return thereof be 
adjudged.” R. S. 60—1003. 

The prayer of the petition in the suit on the bond was for $1,806.92, with interest. 

The court has declared in numerous cases that the action of replevin is possessory, 
and the gist of the action is wrongful detention of the property in controversy by the 
defendant as against the plaintiff. The statutory provisions relating to the replevin 
bond and to the judgment in replevin must be interpreted according to these funda- 
mental concepts. 

Exception of an order of delivery, whereby plaintiff may obtain possession before 
wrongfulness of defendant’s possession is adjudicated, is conditioned on plaintiff giving 
a bond. Leaving due prosecution of the action at one side, the purpose of the bond 
is to secure defendant against loss in case his possession at commencement of the 
action was not wrongful. He is made whole by return of the property or its value 
by damages for taking and withholding, and by reimbursement for costs. If defend- 
ant’s possession at the time suit was commenced was wrongful, he can have no claim 
to return of the property or its value, or to damages, or to costs. Execution of an 
order of delivery is justified, and there can be no liability on the bond. 

The statute does not make it a condition of the bond that, after plaintiff has 
acquired rightful possession by means of an order of delivery, he shall duly account 
for the property, or for any portion of the property, not necessary to satisfy his 
claim. The bond sued on contains no such condition; and, when the court finally 
adjudicated that plaintiff in the replevin suit was entitled to possession at the com- 
mencement of the action, the purpose of the bond was fulfilled, and it became functus 
officio. 

The fact that the judgment recited plaintiff was entitled to possession, “as far as 
its interest was concerned,” is of no consequence. Plaintiff was entitled to possession 
of the entire lot of tires to protect each dollar of its claim. 


The fact that the court, with the consent of parties, went beyond the issue in 
replevin, and determined liability of plaintiff to account for the value of the property 
above its claim, is of no consequence. The court had jurisdiction of the subject- 
matter, the parties submitted to the jurisdiction, and the adjudication bound plaintiff. 
The surety’s privity with plaintiff did not extend, however, to the subject of con- 
version by plaintiff after gaining rightful possession. Privity extended no further 
than to determination of the issue in replevin: Was plaintiff, or was defendant, 
entitled to possession of the tires at the time the action was commenced? If that 
issue had been determined in defendant’s favor, the surety would have been bound. 
Since the judgment upon that issue was for plaintiff, defendant is bound, both as 
regards plaintiff and the surety. 

The case of Grocer Co. v. McClain, 109 Kan. 20, 64 Pac. 1029, cited by plaintiff, 
has no application, because in that case the defendant in replevin was entitled to pos- 
session of goods which plaintiff obtained on an order of delivery, and then converted. 

In this instance the bonding company has been guilty of no wrong, and has not 
been privy to the doing of any wrong. It undertook to make the defendant in the 
replevin action whole, if it were adjudicated that defendant’s possession at the time the 
action was commenced was not wrongful. The court adjudged that defendant’s 
possession was wrongful, and the company rests under no liability on its bond, 
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The judgment of the district court is reversed, and the cause is remanded, with 
directions to enter judgment for defendant. 
All the Justices concurring. 


AMERICAN INDEMNITY CO. v. FELLBAUM. (No. 3602.) 
(Supreme Court of Texas. June 28, 1924.) 
263 Southwestern Reporter, 908. 
INSURANCE—INSURER, ASSUMING TO DEFEND ACTION, LIABLE TO 

INSURED, THOUGH JUDGMENT NOT PAID. 

Insurer agreeing to settle or defend suits, by as8uming to defend action, was 
made unconditionally liable for any judgment rendered against insured up to amount 
of indemnity, and insured was not compelled to pay judgment in order to recover 
from insurer, by reason of clause in policy that no action should lie against insurer 
unless judgment against insured was actually paid. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Error to Court of Civil Appeals of Fourth Supreme Judicial District. 

Suit by Ernest Fellbaum against the American Indemnity Company. From 
a judgment of the Court of Civil Appeals (225 S. W. 873), affirming a judgment 
for plaintiff, defendant brings error. Affirmed. 

Arnold & Cozby, of San Antonio, for plaintiff in error. 

Randolph Carter, Perry J. Lewis, H. C. Carter, Champe G. Carter, and McAskill 
& Mauermann, all of San Antonio, for defendant in error. 

Cureton, C. J. On September 27, 1915, and prior thereto, M. D. Carr, now 
deceased, was a contractor engaged in constructing a bridge in San Antonio. In 
the prosecution of this work he negligently made a deep excavation at one end of 
the bridge, and, on the date named, Miss Douglas Stough, while walking along the 
avenue where the bridge was being constructed, fell into the excavation and suffered 
injuries, for which she brought suit against M. D. Carr. Prior to the date of the 
accident the American Indemnity Company had prepared, executed, and issued to 
M. D. Carr, for a valuable consideration, a certain policy of insurance indemnifying 
Carr against accidents and injuries of like kind and character as the accident and 
injury to Miss Douglas Stough. The policy limited the liability of the indemnity 
company to $5,000 on account of any accident to any one person. This policy was in 
existence and in full force and effect at the time of the accident named. Due notice 
of the accident was given to the company. The indemnity company conducted 
negotiations for the settlement of Miss Douglas Stough’s claim against Carr, but 
no settlement was ever made. A suit against Carr was filed February 25, 1916, and 
he was served with citation, and notice of the suit was sent to the American Indemnity 
Company. The American Indemnity Company appeared in answer to the suit against 
M. D. Carr. Subsequent to the filing of the suit, and before the case was tried, 
Carr died. Ernest Fellbaum, after certain proceedings not necessary to be discussed, 
became the administrator of his estate. On October 21, 1916, an amended petition 
was filed in the original suit, setting up the death of Carr and impleading Fellbaum, 
the administrator, and praying judgment against him for $20,000 damages. This 
suit was pursued, and on March 3, 1917, Miss Douglas Stough recovered a judgment 
against Fellbaum, as administrator of the estate of Carr, for the sum of $4,000, with 
6 per cent. per annum interest from the date of the judgment until paid and all 
costs of court. The indemnity company, through its attorneys, appeared and con- 
ducted the defense in said cause for said Carr and for said administrator, and had 
complete charge of the defense. No appeal was taken from the judgment, and it 
became final. On March 12, 1917, the claim of Miss Douglas Stough, based on this 
judgment, was filed with Fellbaum, the administrator, and allowed by him as a 
valid claim against the estate. A certified copy of the judgment was thereupon duly 
filed in the administration proceedings which were pending in Travis county, and 
the claim duly noted on the claim docket. The allowance of the claim was approved 
and classified by the probate judge. 

Certain other matters are shown with reference to this claim, but for the pur- 
poses of this opinion it is not necessary to notice them. 

The policy issued by the American Indemnity Company contained, among other 
provisions, the following: 

“This insurance is subject to the following conditions: 

“Limits. A, The company’s liability on account of an accident to one person 
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is limited to five thousand and no/100 dollars ($5,000.00), and, subject to the same 
limit for each person, the company’s total liability for an accident to more than one 
person is limited to ten thousand and no/100 dollars ($10,000.00.) 

“Reporting Accidents. B. Upon the occurrence of an accident the assured shall 
give to the company, or to its duly authorized agent, immediate written notice 
thereof, with the fullest and most accurate information obtainable, and the company, 
at its own expense, will make such investigation as it may deem necessary. 

“Reporting Claims. If a claim is made on account of an accident, the assured 
shall give like notice thereof, and the company, at its own expense, will settle or con- 
test the same. 

“Reporting Suits. If a suit is brought on account of an accident, the assured 
shall forward immediately to the company, or to its duly authorized agent, every 
process and paper served on him. The company, at its own expense, will settle or 
defend said suit, whether groundless or not; the moneys expended in said defense 
shall not be included in the limits of the liability fixed under this policy. The assured 
shall not assume any liability, nor interfere with any negotiation for settlement or any 
legal proceeding, nor incur any expense nor settle any claim except at his own 
cost, without written consent of the company. 

“Co-operation of Assured. C. The assured shall render to the company at all 
times all co-operation and assistance in his power. 

* * * x * * + « 

“Right of Recovery. L. No action shall lie against the company for any loss 
ot expense under this policy, unless it shall be brought for loss or expense actually 
sustained and paid in satisfaction of a final judgment, within ninety days from the 
date of said judgment and after trial of the issue.” 

The indemnity company not having paid the administrator the amount of judgment 
recovered by Miss Douglas Stough against him, the administrator brought this suit 
against the indemnity company. One of thg defenses, and the only one necessary to be 
here considered, was predicated upon subdivision L above quoted, and, briefly stated, 
was that, since the administrator had not actually paid the Miss Douglas Stough judg- 
ment, the company was not due the administrator anything on the policy. 

The trial court rendered judgment for the administrator. This judgment was 
affirmed by the Court of Civil Appeals. 225 S. W. 873. 

We think the particular defense named above, to the effect that the administrator 
had not paid the Miss Douglas Stough judgment, without merit. In this case the 
indemnity company had taken charge of the adjustment of the original claim of Miss 
Douglas Stough, had had charge of the litigation, and managed the suit, contesting 
the same until final judgment was rendered. This the company had the right to do 
under subdivision B of the policy, quoted above. Under this subdivision the company 
expressly agreed that when a claim was made on account of an accident covered 
by the policy the company would, at its own expense, settle or contest the same, or 
“will settle or defend said suit, whether groundless or not.” 

The insistence of the company is that clause L, quoted above, must be read 
into and dominate and control the rights of the parties as defined and set forth in 
subdivision B. We do not think so. It is to be noted that in subdivision B the 
company stated that it would settle or defend any suit, whether groundless or not. 
The agreement of the company to “defend” the suit is in the same paragraph, clause 
and sentence with the word “settle.” 

In subdivision B the agreement of the company to settle or defend is absolute 
and unqualified. If the purpose of the contracting parties was to state that the 
company would settle provided the assured would first pay out his own money in 
settlement of any claim against him, or that the company would defend a suit pro- 
vided that ultimately and finally the defendant would first pay any judgment which 
might be the result of its failure to successfully defend, and that then the company 
would pay, the expression of such a purpose undoubtedly would have been placed 
in subdivision B in connection with its unqualified obligation to settle or defend. 

Under subdivision B the company has undertaken to set forth its obligation to 
the assured and to prescribe those things necessary to be done by the assured to make 
mature and effective the obligation of the company. The assured is required to give 
the company notice of the accident leading to a claim for damages, with full and 
accurate information, with the privilege on the part of the company to make still 
further investigation if it deems it necessary. The assured is required to give 
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notice of all claims predicated upon any accident. When these things have been 
done, then the obligation arises for the company to either settle or contest the same. 
The policy then provides that, if suit is brought, the assured must forward to the 
company every process and paper served on him, and the company agrees then, at 
its own expense, to either settle or defend the suit, whether groundless or not. It is 
provided that the money expended in the defense shall not be included in the limits 
of the liability fixed under the policy. However, the assured cannot assume any 
liability or interfere with any negotiations for settlement or any legal proceedings, 
nor incur any expense, nor settle any claim, except at his own cost, without the 
written consent of the company. In other words, the effect of it is to turn the 
defense of the case against the assured completely over to the indemnity company. 
The company undertakes to relieve the assured of all trouble with reference to the 
matter, and undoubtedly of all liability for the suit, to the extent of the limit 
specified in the policy. The company’s obligation is manifestly to defend successfully, 
not imperfectly nor unsuccessfully, else its obligation is to settle. It is true that 
the provision does not say that if the indemnity company fails in its defense, and 
judgment is rendered against the assured, it will pay the judgment; but we believe 
that this was the purpose and intention of the parties when the contract was made. 

It appears to us that the judgment obtained in the suit of Miss Douglas Stough 
against the administrator may have been binding under the general rule on the 
indemnity company; in other words, that the indemnity company, in so far as making 
that judgment conclusive, was a party to that suit. It had a right to make the defense, 
control the proceedings, examine and cross-examine the witnesses, and though not 
technically a party, it was so connected with the litigation by its interest in the result 
and by its active participation that it is bound by the judgment. 15 R. C. L. §§ 481, 
483. The authority cited in the last section named states: 

“The courts look beyond the nominal parties, and treat all those whose interests 
are involved in the litigation and who conduct and control the action or defense as 
real parties, and hold them concluded by any judgment which may be rendered, as, 
for example, those who employ counsel in the case, assume the active management 
of the proceeding or defense, or who pay the costs and do such other things as are 
generally done by parties. In other words, by participating in the proceedings one is 
estopped by the judgment as to any questions actually litigated and decided therein.” 

See, also, 4 Joyce on Insurance (2d Ed.) § 2800, pp. 4812 and 4813. 

While the authorities are in conflict, we think the best considered cases hold that 
the indemnity company, by entering upon the defense of the Miss Douglas Stough 
suit, waived the provisions of clause L, or, as it is commonly called, the “no action 
clause.” Patterson v. Adan, 119 Minn. 308, 138 N. W. 281, 48 L. R. A. (N. S.) 184; 
Sanders v. Frankfort Marine, etc., Ins. Co., 72 N. H. 485, 57 Atl. 655, 101 Am. St. Rep. 
688; Davies v. Maryland Casualty Co., 89 Wash., 571, 154 Pac. 1116, 155 Pac. 1035, 
L. R. A. 1916D 395, 398. It is unnecessary to quote from these cases, since they 
are directly in point and available. 

Time does not permit us to discuss the line of cases holding to the contrary. 
We have read and considered them, and reached the conclusion that the cases cited are 
not only grounded on better reasoning than those to the contrary, but that they are 
more in accord with common sense and justice. 

We conclude that the provisions of clause L in the insurance policy have no 
application where the company exercises the right given it under subdivision B to 
take over the defense of the case. The provisions of clause L are inconsistent with 
the obligation assumed by company, under the circumstances of this case, in sub- 
division B, to settle or defend the suit. 

It is unnecessary to consider other questions in the case, since the one discussed 
disposes of and controls the cause. 

From the foregoing it follows that we are of the opinion that the judgments of 
the district court and the Court of Civil Appeals should be affirmed; and it is so 
ordered. 
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MISCELLANEOUS 


H. & S. POGUE CO. v. FIDELITY & CASUALTY CO. OF NEW YORK. 
(No. 3967.) 
(Circuit Court of Appeals, Sixth Circuit. May 8, 1924.) 
299 Federal Rtporter, 243. 
INSURANCE—INTERIOR OFFICE ROBBERY POLICY; WATCHMAN, 

AFTER BEING BOUND, HELD NOT “ON DUTY.” 

A policy insuring owners of a department store against interior robbery, limited 
to “loss of property from within the premises while there are two or more adult 
persons present on duty therein,” held not to cover a loss of property taken from the 
store after it was closed for the day, by persons unintentionally admitted by a watch- 
man, who was then the only peson on duty therein, and who was at once bound and 
blindfolded, as was another watchman, who later appeared and was admitted; there 
being at no time “two or more persons” who were “on duty” in the premises. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

In error to the District Court of the United States for the Western Division 
of the Southern District of Ohio; Smith Hickenlooper, Judge. 

Action at law by the H. & S. Pogue Company against the Fidelity & Casualty 
Company of New York. Judgment for defendant, and plaintiff brings error. Affirmed. 

Province M. Pogue, of Cincinnati, Ohio (Pogue, Hoffheimer & Pogue and 
Oliver S. Bryant, all of Cincinnati, Ohio, on the brief), for plaintiff in error. 

Sanford A. Headley, of Cincinnati, Ohio (Buchwalter, Headley & Smith and 
Harry Neal Smith, all of Cincinnati, Ohio, on the brief), for defendant in error. 

Before Denison, Mack and Donahue, Circuit Judges. 

Mack, Circuit Judge. This is a writ of error from a judgment in favor of the 
defendant in an action to recover upon a policy of insurance known as “interior 
office robbery policy.” There is no dispute as to the facts; the question resolves 
itself into an interpretation of the policy, which, subject to certain general provisions, 
covers “all loss by robbery of property from within the premises occurring at any 
time during the hours beginning at 7 a. m. and ending at 12 midnight.” The general 
provisions, so far as pertinent here, read as follows: 

“1. Robbery, within the meaning of this policy is limited to a felonious and 
forcible taking of property—(a) By violence inflicted upon the person or persons in 
the actual care and custody of the property at the time; or (b) by putting such 
person or persons in fear of violence; or (c) by an overt felonious act committed 
in the presence of such person or persons and of which they were actually cognizant 
at the time; or (d) from the person or direct care or custody of a custodian who, 
while on duty within the premises, has been killed or rendered unconscious by injuries 
inflicted maliciously.” 

“4. Custodian, within the meaning of this policy, is limited to either the assured 
or a person in the assured’s employ not less than seventeen years of age and not 
over sixty-five years of age, and authorized by the assured to have in his actual care 
and custody property covered under this policy.” 

“20. The insurance provided by this policy attaches specifically as stated below 
in sections (a) and (b) respectively, and, subject to such limits, which shall not be 
deemed cumulative, the total sum insured and the limit of the total liability of the 
company under the policy is fifteen thousand 00/000 dollars. 

“(a) In the amount of nothing to the loss of property from within the premises, 
while there is at least one adult person present on duty therein; 

“(b) In the amount of $15,000, to the loss of property from within the premises, 
while there are two or more adult persons present on duty therein.” 

The plaintiff operated a large department store in the city of Cincinnati. A 
little after 5 o’clock on a Sunday afternoon, one Collins, who was on duty in the 
store as night watchman, opened one of the outer doors in response to a ring, believ- 
ing that he was to accept a special delivery letter. He was immediately covered with 
a revolver, blindfolded, and taken first to the basement of the building, then to the 
first floor, where he was tied to a chair and held until released by the police about 
11 o’clock on the same night. 

Shortly before 7 p. m., one Majoesky, another night watchman, came to the 
store and knocked to be admitted. The burglars let him in. They covered him with 
a revolver, and bound and blindfolded him. Shortly thereafter he was taken by his 
captors to the elevator and compelled to run it to the sixth floor and then back again, 
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He was also forced to light, and later to turn off, the show window lights. During 
the evening both watchmen heard several explosions. Considerable sums were taken 
by the burglars from two safes, one of which was in the basement, and the other 
in an office on the sixth floor, and two dress suit cases were also stolen. 

Both watchmen were over 65 years of age. Their duty was to patrol the build- 
ing, punch the various time clocks at stated periods, turn on the lights in the show 
window at dark, and extinguish them, care for and look after the store after the 
hours of closing and before the hours of opening, and to do the usual and ordinary 
work of watchmen in such establishments. Majoesky’s hours were from 8 p. m. on. 
But on the night of the robbery he happened to come to the store shortly before 
7, solely to use the toilet and to leave his overcoat there while he went to a picture 
show. Neither watchman knew where the money that was stolen was, or how much, 
if any, money was in the store. 

The defendant denies liability for the loss on several grounds: 

First, it is contended that the property, if in the care and custody of any one 
at the time it was stolen, was in the care and custody of the watchmen, who were 
over 65 years of age, and consequently were disqualified to act as, custodians under 
paragraph 4 of the policy. The plaintiff, in reply contends that a person in the 
actual care and custody of the property, within the meaning of the policy, need not 
be a “custodian” as technically defined in the policy. 

In the second place, defendant contends that the watchmen, having no knowl- 
edge as to where the money was kept, or how much, or if any there was, were not 
in the actual care and custody of the property, as required by paragraph 1 of the 

licy. 
re Thirdly, it is contended there is no liability, because the loss did not occur “while 
there are [were] two or more adult persons present on duty therein.” As the last 
defense is, in our judgment, clearly established, it is unnecessary to consider the other 
two. On this point we quote, with full concurrence, from Judge Hickenlooper’s 
opinion, as follows: 

“As above noted, section 20 of the general provisions provides that the insurance 
provided by this policy shall not attach if there be but one adult person ‘present on 
duty’ in the premises at the time the loss is suffered. If the very apparent purpose 
of this provision be taken into consideration, another insurmountable obstacle to 
recovery would be presented. ‘Present on duty’ includes, not only physical or bodily 
presence at the place, but a certain amount of freedom for the performance of duties. 
One wholly unconscious, or wholly deprived of liberty of action, could scarcely be held 
to be present on duty, although perhaps bodily present. The entrance was effected at 
about 5:10 in the afternoon, when there was but one watchman there. He was at 
once bound and blindfolded and tied to a chair in the basement. The other watch- 
man did not appear until 6:45 p. m., when he likewise was bound and tied to a chair 
in another part of the store. At no time were there two employees of the plaintiff 
present at the store, who were possessed of freedom of movement or capable in the 
slightest degree of performing their regular duties. The very purpose of the require- 
ment of the presence of two employees is that, if more than one be present, the chance 
of giving an alarm or securing the assistance of the police is thereby greatly increased; 
while one is being overcome, the other might possibly escape and bring help. This 
purpose is clearly defeated if the one has been wholly deprived of his freedom and 
volition before the other arrives. 

“Without holding that the robbery took place when the entrance was first effected 
and the one watchman bound, it is clear that the plaintiff has failed in the performance 
of the duty placed upon it by paragraph 20, of keeping at least two adult persons 
present and on duty at all times, in order to claim for loss suffered.” 

Judgment affirmed. 


GLOBE INDEMNITY CO. v. SULPHO-SALINE BATH CO. (No. 6417.) 
(Circuit Court of Appeals, Eighth Circuit. March 28, 1924.) 
299 Federal Reporter, 219. 
2. INSURANCE—INDEMNITY INSURER HELD LIABLE FOR PRO RATA 
PART OF JUDGMENT AGAINST INSURED. 
Plaintiff held two indemnity policies against liability for personal injuries, one 
issued by defendant, and each providing that, if plaintiff held other similar insur- 
ance, any loss should be pro rated. A judgment for personal injury was recovered 





Misc. ] H. & S. Pogue Co. v. Fidelity & Casualty Co. 853 


against plaintiff, which was paid in full and discharged by the other insurer, without 

knowledge of defendant’s policy; but on discovery of the mistake it demanded repay- 

ment by plaintiff of one-half the amount, which was made under threat of suit. Held 
that, defendant being clearly liable for one-half the judgment, its liability was not 
affected by the circuitous manner in which the judgment was paid by plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 512%.) ; 

4. INSURANCE—POLICY INDEMNIFYING INSURED AGAINST LIA- 
BILITY FOR PERSONAL INJURIES IS ONE OF “LIABILITY INSUR- 
ANCE”; ATTORNEY’S FEES HELD TAXABLE AS COSTS. 

Under Comp. St. Neb. 1922, §7814, defining “liability insurance” as insurance 
“against loss or damage resulting from accident to, or injury * * * suffered by an 
employee or other person for which the insured is liable,” a policy indemnifying 
insured against liability for personal injuries is one of liability insurance, and on 
recovery of judgment thereon the plaintiff is entitled, under section 7811 of said 
statutes, to have a reasonable attorney’s fee taxed as costs. 

(For other cases, see Insurance, Dec. Dig. §§ 512, 675.) 

In Error to the District Court of the United States for the District of Nebraska; 
Joseph W. Woodrough, Judge. 

Action at law by the Sulpho-Saline Bath Company against the Globe Indemnity 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 

Mathew A. Hall, of Omaha, Neb. (Carroll S. Montgomery and Raymond G. 
Young, both of Omaha, Neb., on the brief), for plaintiff in error. 

M. V. Beghtol, of Lincoln, Neb. (C. F. Reavis, of Lincoln, Neb., on the brief), 
for defendant in error. 

Before Stone and Kenyon, Circuit Judges, and Phillips, District Judge. 

Stone, Circuit Judge. The Globe Company gave the Bath Company an insurance 
contract, indemnifying it on account of claims for personal injuries. One paragraph 
of that contract provided that if the assured had other similar insurance, the loss 
should be prorated. Another paragraph provided, in part, as follows: 

“No action for the indemnity against loss provided for in insuring agreement J 
of this policy shall lie against the company, except for reimbursement of the amount 
of loss actually sustained and paid in money by the assured in full satisfaction of a 
judgment duly recovered against the assured after trial of the issue. * * *’ 

[1] The Bath Company had, at the same time, a similar policy with the Fidelity 
& Guaranty Company. An accident occurred and the Bath Company was sued. Both 
insurance companies were notified and requested to defend this action under their 
policies. The Globe Company denied all liability and declined to act. The Guaranty 
Company accepted liability and defended the suit. The Bath Company participated 
in this defense and incurred separate expenses for attorneys’ fees and other matters. 
A judgment resulted which was paid in full by the Guaranty Company and satis- 
faction thereof entered of record. Thereafter the Guaranty Company discovered 
that it was liable only for one-half of this judgment because of a coinsurance 
clause in its contract and because of the coinsurance with the Globe Company. There- 
upon it brought suit against the Bath Company and the Globe Company to recover 
one-half of this expenditure on account of the judgment. This action was in the 
state court. The court therein having intimated that his decision would be against the 
plaintiff, the plaintiff asked leave to dismiss without prejudice and such dismissal 
was entered. After this, demand was made by the Guaranty Company on the Bath 
Company for the return of one-half of the judgment payment and suit threatened 
unless such was forthcoming. Whereupon, the Bath Company made such restitution. 
The present suit is by the Bath Company against the Globe Company for the amount 
so returned and for one-half of the attorney’s fees and expenses incurred by the 
Bath Company in defending the damage suit. The case was submitted, by written 
stipulation, to the court to determine both the facts and the law. No request for 
special findings nor statements of law were made by either party. The court made 
special findings and accorded recovery as sought and an allowance for attorneys’ fees 
in the present case. From this judgment, the Globe Company sues this writ of error. 
In this state of the record, there is only one thing here for review; that is, the 
sufficiency of the findings to support the judgment. The findings follow the above 
statement of facts. 

[2] The contention by the Globe Company is that under the above quoted para- 
graph of its contract there could be no recovery against it until and unless the pay- 
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ment by the Bath Company to the Guaranty Company was in satisfaction of a judg- 
ment secured by the latter company. This contention is utterly without merit. It is 
a patent attempt to avoid a liability which is clear. The insured was liable for the 
entire personal injury judgment. The Guaranty Company was obligated to indemnify 
it for only one-half thereof. If the Guaranty Company had paid only this one-half, 
the Bath Company must have paid the other half. There could then be no doubt that 
the above quoted provision from the Globe Company contract, which is here relied 
upon, would have been fully complied with. The circuitous route by which this 
payment of that half of the judgment was made by the Bath Company cannot affect 
the character of the payment. When the Bath Company repaid, under threat of suit, 
the half which the Guaranty Company had mistakenly paid, that repayment was, in 
essence and within the meaning of the above quoted clause, a “loss actually sustained 
and paid in money by the assured in full satisfaction of a judgment duly recovered 
against the assured after trial of the issue.” 

[3] The Globe Company contends, also, that the oral pronouncement by the 
state court in the suit by the Guaranty Company amounted to a determination of the 
liability and was res adjudicata of the rights of the Globe Company in this case. 
This position is unsound. The circumstance that the court permitted the dismissal, 
before entry of judgment, without prejudice clearly reveals that not only was there 
no adjudication but that the court intended that there should be none. The dismissal 
without prejudice was for the sole purpose of avoiding the effect of an adjudication 
in that suit. County of Mobile v. Kimball, 102 U. S. 691, 705, 26 L. Ed. 238; Alex- 
ander v. Bryan, 110 U. S. 414, 420, 4 Sup. Ct. 107, 28 L. Ed. 195. 

[4] A final contention is made concerning the allowance for attorney fee in this 
action. Section 7811, Comp. St. Neb. 1922, provides: 

“In all cases where the beneficiary, or other person entitled thereto, brings an 
action at law upon any policy of life, accident, liability, sickness, guaranty, fidelity or 
other insurance of a similar nature, or upon any certificate issued by a fraternal 
beneficiary association, against any company, person or association doing business in 
this state, the court, upon rendering judgment against such company, person or 
association, shall allow the plaintiff a reasonable sum as an attorney’s fee in addi- 
tion to the amount of his recovery, to be taxed as part of the costs, and if such 
cause is appealed the appellate court shall likewise allow a reasonable sum as an 
attorney's fee for the appellate proceedings.” 

The argument is that this policy is “indemnity,” as distinguished from “liability” 
insurance; that the above section, as originally enacted in 1913, had the word “in- 
demnity” where the word “liability” now appears, this change having been made in 
1919; that such change manifested the legislative intention to exclude indemnity 
insurance from the effect of the section. The case of Security State Bank v. AEtna 
Ins. Co., 106 Neb. 126, 183, N. W. 92, cited as to the effect of this change in the 
section, has no applicability here because of essential differences in the facts involved 
there and here. This policy is clearly within the above section for the reason follow- 
ing: First, section 7814 of the same statutes defines “liability insurance” to be: 
“against loss or damage resulting from accident to, or injury, fatal or non-fatal, 
suffered by an employee or other person for which the insured is liable,” and that is 
the character of this policy; second, this policy is, irrespective of this statutory 
definition, a liability policy— the title on the policy is “General Liabliity Policy.” 

15[ The further point, in connection with the allowance of this fee, that there 
was no evidence as to a reasonable amount is not open to examination. If it were, 
we would be inclined to hold that the court is as good judge of reasonableness of 
attorney fees for services in that court as any one. Any testimony as to what would 
be a reasonable fee would be in the nature of expert evidence, and, as such, advisory 
but not binding upon the court. 

The judgment is affirmed. 


IMPORTERS’ & EXPORTERS’ INS. CO. v. RHOADES. 
(Supreme Court, Appellate Division, First Department. July 2, 1924.) 
205 New York Supplement, 628. 
4. INSURANCE—POWER OF INSURANCE RATING ASSOCIATION TO 
MAKE RULES GOVERNING CONDUCT OF BUSINESS STATED. 
An unincorporated insurance rating association, organized under Insurance Law, 
§§ 141-a, 141-b, has legal right to make rules and regulations in regard to agent’s com- 
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missions, number of agencies, and brokerage generally, subject to the determination 

of their reasonable and non-discriminatory character, first, by superintendent of insur- 

ance, and then by courts, and to refuse to admit to membership companies declining 
to comply with such rules. 

(For other cases, see Insurance, Dec. Dig. § 14.) 

5. INSURANCE—CONDITIONING MEMBERSHIP IN RATING ASSOCIA- 
TION ON AGREEMENT TO COMPLY WITH RULES NOT OBJEC- 
TIONABLE AS DISCRIMINATING AGAINST THOSE REFUSING TO 
SO AGREE. 

Requirement by insurance rating association, as condition of being admitted to 
membership, that applicant agree with rules of association in existence or thereafter 
enacted as to agent’s commissions, number of agencies, etc., is not open to charge of 
discrimination as against those who choose to remain outside and run their business in 
different way. 

(For other cases, see Insurance, Dec. Dig. § 14.) 

Appeal from Supreme Court, New York County. 

In the matter of the application of the Importers’ & Exporters’ Insurance Com- 
pany, on behalf of itself and of all other fire insurance companies duly authorized to 
transact business of fire insurance in the State of New York, etc., against Sumner 
Rhoades, as treasurer, etc. From a peremptory mandamus order, both parties appeal. 
Order, in so far as it is appealed from by respondent, reversed, and motion denied 
in its entiretly, and appeals by petitioner dismissed. 

Argued before Clarke, P. J., and Dowling, Smith, McAvoy, and Martin, JJ. 

Goldman & Unger, of New York City (Samuel P. Goldman, of New York 
City, of counsel, and William F. Unger, of New York City, on the brief), for 
appellant-respondent. 

Rumsey & Morgan of New York City (David Rumsey, of New York City, of 
counsel, and Louis J. Wolff, of New York City, on the brief), for respondent-appellant. 

Dow Linc, J. These are cross-appeals from a peremptory mandamus oftder. De- 
fendant appeals upon the ground that petitioner is not entitled to any relief whatever, 
and petitioner appeals upon the ground that it is entitled to greater relief than it 
received. 

In view of the cross-appeals, the petitioner will hereafter be referred to as such, 
while the organization will be referred to as the respondent. 

Respondent is a voluntary unincorporated association of insurance companies, 
transacting business in the State of New York, and has 139 members and 37 sub- 
scribers among such companies. These companies have associated themselves by 
agreement to form a rating organization. The. basis of the association is a ““Members’ 
or Subscribers’ Agreement,” under which all the members and subscribers of the 
respondent associatiom were admitted to be members therein or subscribers thereto, 
and which is the only contract in use by the said association. 

Respondent was organized as a result of the passage of chapter 660 of the Laws 
of 1922, amending section 141 of the Insurance Law, and adding thereto sections 
141-a and 141-b. The chapter referred to took effect on April 13, 1922. Sections 141, 
141-a, and 141-b of the Insurance Law, as amended and as added by said chapter, 
provide that every rating organization shall admit to membership or furnish its 
service, without discrimination to any person, association, or corporation authorized 
to transact the business of fire insurance within this state, applying therefor; that 
every rating organization and every person, association, or corporation authorized 
to transact the business of fire insurance within this state shall file with the super- 
intendent of insurance, whenever he might call therefor, any rating manual, schedule 
of rates, rating plan, and other information concerning such rates as may be sug- 
gested, approved, or made by any such rating organization or by any such person, 
association, or corporation, and that every such rating organization shall file with 
the superintendent of insurance a list of members or insurance companies represented 
or to be represented by it. 

Following the enactment of chapter 660 of the Laws of 1922, the respondent 
organization was formed, and on or about October 1, 1922, assumed and took over 
the rating functions of four then existing similar organizations in this state, each 
with a limited territorial jurisdiction, known as the New York Fire Insurance Ex- 
change, the Suburban Fire Insurance Exchange, the Underwriters’ Association of 
New York State (commonly known as the Syracuse Exchange), and the Buffalo 
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Association of Fire Underwriters. The actual operation of the rating work of 
the respondent organization is carried on for it by those four territorial branch 
bodies now designated as the New York City division, the suburban division, the 
Syracuse division, and the Buffalo division, of the respondent New York Fire Insur- 
ance Rating Organization. Paragraph 1 of the section 141-a of the Insurance Law, 
in effect April 13, 1922, provided that no fire insurance company shall be a member 
of, or adopt as a standard, the rates of, more than one rating organization, for the 
purpose of covering the same class of risks for the same hazards. This provision 
of law made it impossible for the companies to continue membership in four separate 
rating organizations, and accordingly the New York Fire Insurance Rating Organiza- 
tion was formed and took over the work of the four old rating organizations. That 
body is now the only fire insurance rating organization in this state. 

The petitioner, an insurance company transacting business in the State of New 
York, is not and has never been a member or subscriber of the respondent associa- 
tion. The application for a peremptory mandamus order was made to compel the 
respondent to accept the petitioner and other companies similarly situated as sub- 
scribers to the service of the rating organization, and to compel the respondent to file 
the names of the Importers’ & Exporters’ Insurance Company and such other com- 
panies with the superintendent of insurance, pursuant to the provisions of the statute 
in question. The petitioner’s petition for relief, upon which its application to the 
court is based, asks for a direction that the respondent association— 

“Accept your petitioner and all other companies similarly situated and authorized 
to transact the business of fire insurance in the State of New York as subscribers to 
the service of the New York Fire Insurance Rating Organization, and to accept 
your petitioner and said other companies similarly situated. Their duly signed 
agreements, as subscribers, in the form submitted by the said New York Fire Insur- 
ance Rating Organization, with the modification that changes in or additions to the 
by-laws and rules of the said New York Fire Insurance Rating Organization con- 
cerning the limitations of commissions and brokerages and number of agencies, 
referred to in paragraph VI of said agreement, shall not be binding upon your peti- 
tioner and the said other companies without their consent.” 

The petitioner applied for membership in the respondent, and was informed that 
it would not be admitted nor furnished with service unless it signed a membership 
agreement, which, in the conceded form in which it was at the time of the trial of 
this action, read: 

“The companies signing this agreement will maintain and observe (1) this agree- 
ment, (2) the by-laws and rules, rates and forms promulgated thereunder, (3) all 
such rules as to rates, forms, commissions, brokerages and number of agencies as 
are now or may hereafter be necessary or advisable in order to comply with the laws 
of the State of New York or directions of the superintendent of insurance there- 
under, (4) the rules and regulations governing commissions and brokerages and num- 
ber of agencies which have been heretofore established in their several territories by 
the New York City, the suburban and the Buffalo divisions, and which are adopted 
respectively as the rules and regulations of this organization, and further agree to 
submit for certification all daily reports and indorsements in territories where stamping 
offices are or may be maintained.” 

The petitioner refused to sign any agreement which bound it to maintain and 
observe the rules regarding commissions and brokerages and number of agencies, 
claiming that the respondent has no power under the statute to make such rules. The 
respondent is willing to admit to its membership the petitioner, or any other insurance 
company, upon signing its membership agreement, but it claims the right and power 
to make rules in regard to commissions to be paid to agents, to the number of agencies 
and to other matters which enter directly into the cost of procuring business, in order 
to restrict within proper limits the competition for, and the expense of procuring, 
business. 

The superintendent of insurance of the State of New York has made an affidavit 
in this proceeding in which he says: 

“T have familiarized myself with the details of the organization and methods 
of operation of the New York Fire Insurance Rating Association, which took over 
the rating functions of the four local exchanges. The basic agreement of the defend- 
ant association with the amendments and other information have been filed with me. 

“I have approved this basic agreement as amended and of the steps taken by the 
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members and subscribers of the defendant association to conform to the sections of 
the Insurance Law, and the same have had my approval. I believe the basic mem- 
bers’ or subscribers’ agreement of the defendant association to be well adapted to the 
purpose for which it is used, and that the subject of the control of its membership 
as to commissions, brokerages, and limitation of agencies is properly within the juris- 
diction of the defendant association, and that the inclusion of such a provision in the 
basic agreement is necessary and proper for the protection and the benefit of the 
public. 

“Rules upon these subjects are also necessary for the maintenance of good 
practices in the insurance business, and constitute an important part of the super- 
vision and control contemplated by the Rating Law itself. I have examined the peti- 
tion filed in support of this application, and, in my opinion, the contention that assent 
to the members’ or subscribers’ agreement of the defendant association would be 
destructive of the business of any of the petitioning companies is without founda- 
tion. Any of them is in position to become a member or subscriber without unfav- 
orable effect upon its business. 

“The petitioning companies have up to the present time failed to comply with the 
provisions of the Rating Law by filing rates with the superintendent of insurance, 
and their attempted justification of this position upon the basis of the facts shown 
in their petition is without foundation and should be rejected by the court.” 

The position of the petitioner is that it is entitled to admission to membership 
in the respondent without being compelled to agree to submit to any rules limiting 
commissions, brokerages, and number of agencies that the respondent may hereafter 
make, contending that the latter is without authority under the law to pass such 
rules: 

The peremptory mandamus order appealed from provides: 

“Ordered that the said Sumner Rhoades as treasurer of the New York Fire 
Insurance Rating Organization be and he hereby is peremptorily directed to forth- 
with accept the petitioner and all other insurance companies similarly situated and 
authorized to transact the business of fire insurance in the State of New York 
and applying therefor, including the following named companies, to wit: [Here 
follows a list of insurance companies]—as subscribers to the service of the New 
York Fire Insurance Rating Organization, upon the subscription by said companies 
and delivering to the said Sumner Rhoades as said treasurer of their duly signed agree- 
ments as subscribers in the form heretofore submitted by the said New York Fire 
Insurance Rating Organization with the following changes: 

“(1) Clause 3 of paragraph VI reading as follows: 

“3. All such rules as to rates, forms, commissions, brokerages and number of 
agencies as are now or may hereafter be necessary or advisable in order to comply 
with the laws of the State of New York or directions of the superintendent of insur- 
ance thereunder,’ shall “be struck out and 

“(2) The following paragraph shall be added to said agreement: 

““VIII. The signature of the undersigned to this agreement shall not be deemed 
to be in any way an assent to any changes in or additions to the by-laws and rules 
of the said New York Fire Insurance Rating Organization or of any of the several 
branch bodies named concerning commissions, brokerages and number of agencies, 
anything herein contained to the contrary notwithstanding.’ 

“And it is further ordered that upon receipt from any such company or companies 
by said Sumner Rhoades of such duly signed agreement, said Sumner Rhoades, as 
treasurer, shall forthwith furnish or cause to be furnished without discrimination 
the usual service and to supply or cause to be supplied the rates of the said New 
York Fire Insurance Rating Organization, all at the usual charges of the said organi- 
zation to said company or companies, and shall forthwith file the name or names of 
said companies with the superintendent of insurance, as a company or companies to 
which the services of the said New York Fire Insurance Rating Organization is 
extended, and to which its rates now on file with the superintendent apply.” 

(1) The respondent is an unincorporated association, and no order of mandamus 
can issue against it except where there is a duty imposed by statute upon it, and it has 
refused to discharge such statutory duty. Matter of W iedenfeld v. Keppler, 84 App. 
Div. 235, 82 N. Y. Supp. 634, affirmed on opinion below, 176 N. Y. 562, 68 N. E. 1125. 

[2-4] I am of the opinion that the petitioner has not brought its claim within 
this requirement. The respondent is not arbitrarily refusing to accept as a member 
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any particular insurance company. It is a voluntary association, and it has the right 
to restrict its membership to those who are willing to sign the uniform agreement 
which constitutes its contractual relationship with its members. As incidental to 
its very existence, it has the right to make rules or by-laws, governing the transac- 
tion of its business and binding upon its members, so long as they are not violative 
of any law, unreasonable, oppressive, or unjust. The objection of petitioner to accept- 
ing the rules that may hereafter be made by respondent is that the latter has no 
authority to make them; no such power being conferred by the statute. But the 
power given to respondent under the statute was to impose reasonable rules. It is 
within common knowledge that insurance rating organizations for 50 years have been 
controlling the limitation of commissions, the number of agents, and brokerage 
generally. It seems to me that such subjects are so intimately allied with the making 
of rates, and from such an integral part thereof, that their handling and supervision 
by rules are a necessary part of, and adjunct to, the rate-making power. I believe 
that respondent, as a voluntary unincorporated association, has the legal right to 
make rules and regulations upon the three subjects enumerated, subject to the deter- 
mination of their reasonable and non-discriminatory nature, first, by the superintend- 
ent of insurance, and then by the courts. 

[5] Petitioner claims that any such agreement as that asked for in the contract 
of membership is discriminatory. As I view its claim, it is, as stated by the learned 
court at Special Term in its opinion: 

“Tf the rating organization can provide that it will not admit to membership or 
furnish its service to any insurance company that will not in advance agree to conduct 
its business in a manner approved by the association or will not conform to the rules 
thereafter made by the association, there will be no discrimination as between the 
members of the association or between those receiving its service, but those admitted 
to the benefits of membership or service will include only organizations willing t 
accept such restrictions, and this will constitute < discrimination against the others 
who may prefer to run their business in a different manner.” 

I am unable to see wherein such a requirement can furnish a basis for a charge 
of discrimination. Its effect certainly is to secure absolute equality in standing and 
treatment between all members of the organization. How can it be said to make any 
discrimination as against those outside the body, who prefer to run their business 
in their own way, without the restrictions which its members deen wise to submit to? 
Membership in the respondent is open to the petitioner upon the same terms as to any 
one else, and upon which all its present members have joined—acceptance, not merely 
of the basic contract of membership, but of such rules as may hereafter be lawfully 
adopted, proper in character, and within the scope of its authority; a right which 
every organization has and has always had. 

A real discrimination would exist if the condition created by the order appealed 
from should prevail. Then the organization would consist of one class of members, 
bound by all the conditions of the membership agreement, including clause 3 of 
paragraph VI, and bound as well by future changes in the by-laws and rules hereafter 
lawfully made, and a second class, composed of the new members brought in by the 
court, who would not be bound by clause 3, par. VI, and who would be absolutely 
freed from the operation of any new rules or by-laws concerning commissions, 
brokerages, and number of agencies, no matter how necessary, advisable, or fair they 
might be. This would be establishing a real discrimination as against the present 
members of the organization, for the benefit of a new class of members, who have 
been offered, and refused, membership upon a perfect equality with all the others. 
The test is, as laid down in People ex rel. New York Fire Insurance Exchange v. 
Phillips, 237 N. Y. 167, at page 172 (142.N. E. 574, 575): “If equality and fairness 
to all is found, no discrimination can be said to exist.” 

The peremptory mandamus order, in so far as it is appealed from by respondent, 
should be reversed, with $10 costs and disbursements, and the motion denied in its 
entirety, with $10 costs, and the appeals taken by the petitioner from the mandamus 
order and from the order of resettlement should be dismissed. 

Order of July 16, 1923, as resettled by order of September 4, 1923, reversed, with 
$10 costs and disbursements, and motion for peremptory mandamus denied with 
$10 costs; appeal taken by petitioner from said orders dismissed. Order filed. All 
concur. 
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MILLER v. QUEEN CITY FIRE INS. CO. (No. 5548.) 
(Supreme Court of South Dakota. June 26, 1924.) 
199 Northwestern Reporter, 455. 

1. INSURANCE—INSURED MAY NOT COMPLAIN OF POLICY PROVI- 
SION NOT CONTRARY TO STATUTE OR PUBLIC POLICY. 

Insured may not complain of a policy provision which is not contrary to statute 
or public policy. 

(For other cases, see Insurance, Dec. Dig. § 138 [1]. 

2. INSURANCE—PROVISION OF HAIL INSURANCE POLICY HELD NOT 
CONFLICTING. 

Provision of hail insurance policy limiting insurance per acre which might be 
carried held not in conflict with subsequent provision declaring insurer’s liability 
for partial loss without mention of limit fixed in preceding provision. 

(For other cases, see Insurance, Dec. Dig. § 173.) 

3. INSURANCE—HAIL INSURANCE POLICY CONSTRUED AS AFFECTS 
INSURER’S LIABILITY FOR PARTIAL LOSS. 

Under hail insurance policy limiting to $20 per acre the insurance which 
might be carried are providing insurer should not be’ liable for loss of less than 
5 per cent. of “total insurance,” it was liable proratably for any loss in excess of 
$1 per acre, though insurance considerably in excess of $20 per acre had been 
taken out, the quoted language being limited by the maximum provision. 

(For other cases, see Insurance, Dec. Dig. § 504. 

4, INSURANCE—LIMITATION ON INSURANCE IN HAIL POLICY CON- 
STRUED. 

Provision of hail insurance policy providing “total insurance for all interests 
on the crop described herein shall not exceed * * * $20.00 per acre” held a limita- 
tion to the amount stated of any insurance which might be carried and not that which 
might be carried with insurer alone. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

5. INSURANCE—RULE REQUIRING STRICT CONSTRUCTION DOES 
NOT AUTHORIZE CREATION OF AMBIGUITY WHERE NONE EX- 
ISTS. 

Strict construction of insurance policy does not require perversion of language 
or exercise of inventive power to create ambiguity where none exists. 

(For other cases, see Insurance, Dec. Dig. § 146 [3].) 

Polley, J., dissenting in part. 

Appeal from Circuit Court, Roberts County; J. J. Batterton, Judge. 

Action by Elmo Miller against the Queen City Fire Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded. 

Bailey & Voorhees and T. M. Bailey, all of Sioux Falls, for appellant. 

Jorgenson & Anderberg, of Sisseton, for respondent. 

Gates, J. This is an action to recover a loss to growing crops insured against 
loss by hail for the season of 1922. Plaintiff owned all interest in the crops. The 
amount of insurance under this policy was: On 50 acres of wheat, not to exceed 
$20 per acre; on 30 acres of rye, not to exceed $10 per acre; on 40 acres of 
barley, not to exceed $10 per acre; and on another field of rye of 120 acres, 
not to exceed $10 per acre—or a total insurance of $2,900. There was a partial loss 
in June for which the defendant paid the sum of $1,275 and in July there was a 
total loss. Plaintiff claims to recover the sum of $1,625, that being the difference 
between the amount of insurance and the amount paid for the June loss. Before the 
trial defendant served and filed an offer of judgment in the sum of $600 with 
interest and accrued costs which was rejected. The case was tried upon an 
agreed statement of facts. The findings of fact were in accord therewith. The 
conclusions of law were favorable to plaintiff and the trial court entered judg- 
ment against defendant for $1,625 with interest and costs, Defendant appeals. 

There was other insurance in two other companies, so that in all three com- 
panies the 50 acres of wheat were insured for $45 per acre; 20 acres of the 30 
acres of rye were insured for $30 per acre; the remaining 10 acres of the 30 
acres of rye were insured for $20 per acre; the 40 acres of barley were insured 
for $30 per acre; and the 120 acres of rye were insured for $30 per acre. Besides 
these amounts the 40 acres of barley and 107 acres of the 120 acres of rye were 
further insured for $10 per acre under the state hail insurance department. The 
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portions of the policy which we find material to the present inquiry are as follows 
(paragraph numbers are ours): 

“1. Total insurance for all interests on the crop described herein shall not 
exceed $30 per acre on irrigated land and $20 per acre on nonirrigated land; how- 
ever, in the event that the total insurance per acre exceeds this limit, this company 
shall be liable only for its pro rata part of such limit, per acre, it being understood 
and agreed that the liability of this company shall in no event be held to exceed 
the actual proportionate interest of the assured in the crop described and insured 
hereunder. 

“2. If the total insurance on this crop shall exceed the maximum limits per- 
mitted hereunder, the company shall, on demand, refund the premium on such excess. 

“3. In the event of the total destruction by hail only of the crops hereby 
described or any part thereof, the amount payable hereunder as to each acre where 
this policy covers shall be the amount per acre named herein, and event of partial 
destruction by hail only of the crops, or any part thereof, described in this policy, 
the amount payable per acre under this policy shall be in such proportion to the 
amouit per acre specified herein as the damaged portion of said crop or crops 
bears to the sound condition of the particular crop or crops so damaged. 

“4. Upon adjustment of a loss or losses to the property insured the total amount 
of insurance named in this policy, and the limit per acre named in this policy on 
each acre so damaged, shall be reduced in the amount allowed for each and every 
loss. 

This company shall not be liable for any loss or damage by hail to the 
crops hereby described unless the loss or damage equals five per cent. (5%) or 
more of the total hail insurance covering the particular crop so damaged.” 

The policies of the two other insurance companies have the same provisions, 
but there is no limit of total insurance under the laws governing the South Dakota 
hail insurance department. 

Appellant seeks a construction of paragraph 1 in accordance with what it 
contends is the plain and unambiguous meaning of the paragraph, to wit: That total 
concurrent insurance cannot exceed $20 per acre on nonirrigated land, which this was; 
that if the total concurrent insurance exceeds that amount per acre the company shall 
only be holden for its proportionate share of that limit and that it shall refund the 
excess premium, 

Respondent contends that the clause in paragraph 1 “total insurance for all inter- 
ests on the crop” refers only to insurance carried by this insurer on the crop and 
not to concurrent insurance in other companies; that the words “all interests” 
cover the interests of landlord, tenant, mortgagor, mortgagee, etc.; and that the 
true intent of this policy is that the aggregate insurance in this company upon the 
several interests whether carried in one or more policies shall not exceed the sum 
of $20 per acre. Respondent cites examples of difficulty of construction of the 
clause in paragraph 1 beginning with the words “it being understood and agreed” 
if appellant’s construction of the paragraph is the right one. We appreciate the 
difficulties, but we may add that difficulties may also confront one in the interpre- 
tation of that clause under repondent’s theory of the proper construction of 
paragraph 

Respondent contends that it is immaterial to this insurance whether the insured 
carried insurance in other companies for the reason that there is no moral hazard in 
hail insurance. While it must be conceded that the moral hazard in hail insurance 
is not the same as in fire insurance in that an insured cannot cause hail yet it seems 
to us that there are two elements of moral hazard in case an insured has taken out 
insurance greatly in excess of the value of the crop. There would be a temptation 
to destroy the crop and to falsely represent that it was destroyed by hail and there 
would not be an inducement to salvage the crop if it were in a condition where 
salvage might minimize the loss. 

[1] Respondent contends that appellant’s interpretation imputes bad faith to it. 
The provision for a proportionate refund of premium in case of overinsurance 
would seem to be a sufficient answer to that contention. However, respondent has 
no right to complain of a policy provision that is not contrary to statute or to 
public policy. In 14 R. C. L. 929, it is said: 

“In the absence of statutory provisions to the contrary, insurance companies have 
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the same right as individuals to limit their liability and to impose whatever con- 
ditions they please upon their obligations not inconsistent with public policy.” 

See, also, Powers v. Travelers’ Ins. Co., 186 N. C. 336, 119 S. E. 481. 

[2] Respondent claims there is repugnancy between paragraphs 3 and 1 under 
appellant’s interpretation, because paragraph 3 does not mention the limit. There 
is no repugnancy when all of the paragraphs are read and considered together, and 
especially in view of paragraph 4, which does mention the limit. 

Respondent interprets paragraph 2 as applying to total insurance in this company 
only. Such is not the meaning of that paragraph. It is so clear that there is no 
room for construction. It refers to the total insurance on the crop no matter how 
many policies or how many insurance companies are concerned. 

[3] Respondent seeks to aid his interpretation of paragraph 1 by an illustration 
based upon the 5 per cent. exemption contained in paragraph 5. He says that under 
appellant’s interpretation if the insured had taken out insurance of $20 per acre 
in each of three companies, or a total of $60 per acre, then neither company would 
be liable unless the loss exceeded $3 per acre. Respondent is mistaken. Paragraph 
5, instead of being favorable to respondent’s views, is one of the paragraphs that 
compels adherence to appellant’s view. Under the $20 limit per acre, it is the theory 
of this and of other policies of similar import that the total insurance on the crop 
is only $20 per acre, even though there be apparent insurance of $60 per acre. 
It is the theory of the insured, not that of the insurer, that the total insurance is 
$60 per acre, so that under the insured’s theory he could not recover for any loss 
unless, in the above illustration, the loss equaled or exceeded $3 per acre. Under the 
theory of the insurer, any loss under the above illustration equaling $1 per acre 
would be recoverable. 

The following clauses: “in the event that the total insurance per acre exceeds 
this limit” (paragraph 1) and “if the total insurance on this crop shall exceed” 
(paragraph 2) are scarcely consistent with respondent’s theory. They are consistent 
with appellant’s theory. The clauses: “this company shall be liable only for its 
pro rata part of such limit” (paragraph 1) and “agreed that the liability of this 
company shall in no event be held to exceed” (paragraph 1) are consistent with 
the theory of appellant. They are not consistent with respondent’s theory. The 
words “its pro rata part” clearly refer to the proportionate liability between it 
and another company, not to the proportionate liability of this company as between 
two policies written by it on different interests. 

[4,5] Upon full consideration of the several provisions of the policy, we are 
of the opinion that appellant’s interpretation of paragraph 1 is right and that the 
first two words thereof, “total insurance,” mean total insurance. To hold otherwise 
would, in our opinion, violate the following rule: 

“The rule of strict construction does not authorize a perversion of language 
or the exercise of inventive powers for the purpose of creating an ambiguity where 
none exists, nor does it authorize the court to make a new contract for the parties.” 
M4 RR. C. L.. 931. 

The judgment is reversed and the cause is remanded for further proceedings 
in harmony with this opinion. 

Pottey, J. I am not willing to concede that there is any element .of moral 
hazard in hail insurance, but I otherwise concur in the opinion. 
DURLAND v. ELKHORN LIFE & ACCIDENT INS. CO. OF NORFOLK ert at. 

(No. 22746.) 
(Supreme Court of Nebraska. April 30, 1924.) 
(Syllabus by the Court.) 
198 Northwestern Reporter, 564. 
INSURANCE—CONTRACTS AND CERTIFICATES OF MUTUAL INSUR- 

ANCE COMPANY FOR DIVISION OF PROFITS HELD ULTRA VIRES. 

A statute required that a mutual insurance company procure 250 applications for 
insurance before it was authorized to commence business. The applications were 
secured upon promis:s by the incorporators, followed later by charter member cer- 
tificates issued by the company after commencing business, in substance, that 5 per 
cent. of the gross annual premiums written each year should constitute a special 
dividend fund to be divided each year equally between the charter members so long 
as their policies remained in force. Held, that, in the absence of express or neces- 
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earily implied authority in the charter or statute under which the company was 
organized, such contracts and certificates were ultra vires. 

(For other cases, see Insurance, Dec. Dig. § 72.) 

Appeal from District Court, Madison County; Allen, Judge. 

Suit by Charles A. Durland against the E Ikhorn Life & Accident Insurance Com- 
pany of Norfolk and others. Judgment for defendants, and plaintiff appeals. Re- 
versed. 

Mapes, McFarland & Mapes, of Norfolk, for appellant. 

Cor. Kelsey, of Norfolk, for appellees. 

Heard before Morrissey, C. J., Day, Rose, and Good, JJ., and Redick, District 
Judge. 

Repick, District Judge. Action in equity to enjoin the defendant insurance com- 
pany from distributing certain funds among charter members under contracts or cer- 
tificates to be referred to later. A number of holders of said certificates are joined 
as defendants, and the question for decision is whether or not the contracts were 
valid obligations of the company within their powers to assume. The case is sub- 
mitted on the pleadings and a stipulation of facts. 

In September, 1904, five citizens of Norfolk, Nebraska, executed articles of in- 
corporation of the Elkhorn Life and Accident Company, which were duly filed and 
approved by the secretary of state September 30, 1904. The plan of operation was 
the mutual benefit natural or stipulated premium plan. The company was organized 
under chapter 43, Comp. St. Ann. 1903, which provided that no such company should 
be organized or transact any business of insurance until it had received at least 250 
applications for insurance. In compliance with this requirement, the organizers of 
the company solicited and procured 250 applications, and the reupon commenced busi- 
ness under its articles. No record of any kind was kept of the methods by which 
these applications were secured, but some blank forms were found among the early 
records of the company as follows: 

“Charter Membership Certificate (250 Required by State Law). 

“This contract, entered into this ———— day of ———— 190— by and between the 
Elkhorn Life and Accident Insurance Company of Norfolk, Nebraska, party of the 
first part, and ———— of ———, Nebraska, party of the second part, witnesseth: 

“II, That in consideration of the payment of five ($5.00) dollars, receipt of 
which is hereby acknowledged, being the fee for said charter membership and the 
further payment of the sum of ——— (less membership fee), being the — 
premium on $——— of insurance, as per the agreements and terms of the policy, 
said premium to be paid upon delivery of policy, ———— is hereby accepted as a 
charter member of the Elkhorn Life and Accident Insurance Company. 

“TIt. The Elkhorn Life and Accident Insurance Company hereby agrees and 
guarantees to set aside from the expense element (5) five per cent. of the gross 
annual premiums written each year as a dividend fund, and that so long as the said 

shall continue the payments of premiums as per terms of said policy that he 
shall be entitled to such share of said dividends as shall be obtained by dividing such 
dividend fund equitably among the charter members remaining in force, dividends 
to be computed on the first day of January each year. 

“Elkhorn Life and Accident Insurance Company, ——, Secretary. 

“Signed by ————, Charter Member.” 

Certificates of this character appear to have been issued to the 250 original appli- 
cants, although there appears to be no record or mention thereof until May 20, 1905, 
after the company had regularly commenced business, when new certificates were 
issued in the following form: 

“This certifies that ———- of ——— county of — state of ——— as holder 
of policy No. ——— for $——— on the ——— plan, is a charter member of the 
Elkhorn Life and Accident Insurance Company of Norfolk, Nebraska. 

“The Elkhorn Life and Accident Insurance Company hereby agree to set aside 
from the expense fund five per cent. of the gross annual premium written each year, 
on which the payment is made to the company, as a special dividend fund for the 
exclusive benefit of the charter members, who are limited to the holders of the first 
two hundred and fifty policies’ issued and paid for. On the first day of January of 
each year this fund will be divided equally among the charter members retaining 
their membership with the company, and will be applied to reduce the premium so 
long as premiums are to be paid, and will be paid in cash annually thereafter on the 
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anniversary of the date of the policy. Upon the termination of said policy this 
contract shall cease and no further benefits will be derived therefrom. 

“In witness whereof, the said The Elkhorn Life and Accident Insurance Com- 
pany of Norfolk, Nebraska, has caused this certificate to be signed by its president 
and — and caused the corporate seal to be hereto affixed, this ——— day of 
“TSeal.] 


———,, President. 

———, Secretary.” 
These second certificates were to be in lieu of the others, but only a small 
number of the latter were returned to the company. No record exists regarding: 
authorization or issuance of these second certificates, except the stubs in the book 
from which they were taken. Policies of insurance in regular form were issued to 
the 250 original subscribers; they contained no reference to these certificates. 

The following sections of. the constitution or articles of incorporation of the 
defendant company are the only ones material to our present inquiry: 

“Article 4. Members: The persons insured, who may be designated policy- 
holders, are the members of the association. The policy issued to a member, his 
application for insurance, the warranties and provisions therein contained, the articles 
of incorporation and by-laws and amendments thereto shall, together, constitute the 
contract of insurance, shall contain all the conditions, requirements and provisions 
and define all the privileges and benefits and shall be the sole evidence of the inten- 
tion of the association as insurer and the member as insured. Each member present 
at any annual meeting of the association for the election of directors shall be entitled 
to one vote, and he may delegate his authority to vote by written proxy given to a 
member of the association, such proxy to be registered by the secretary at least ten 
days before the meeting for which it is originally given and to remain good until 
written revocation is filed with the secretary. One hundred members present in 
person or proxy shall constitute a quorum.” 

“Article 6. The Plan in General: The object for which this company is formed 
is to insure the lives of individuals, to furnish benefits to the widows, heirs, orphans 
or legatees of deceased members, and of paying accident indemnity, upon the mutual 
benefit natural or stipulated premium plan.” 

In 1906 the attention of the insurance department of the state was called to the 
existence of these “charter membership contracts,” and the department insisted that 
they be canceled or modified, and considerable correspondence took place between the 
company and the department, but nothing further was ever done in that regard until 
April 24, 1909, when a resolution was passed attempting to limit the number of years 
that payments should be made under those contracts; and February 25, 1911, the 
board of directors ordered a dividend of $3.00 to be paid upon each of said certificates 
and the remainder of the so-called “dividend funds” to be applied upon the expenses 
of certain litigation. No dividends have been paid upon said certificates since 1917, 
when they ceased upon advice of the company’s counsel. The funds of the company 
have never been separated into “Reserve,” “General,” and “Surplus,” except each 
year the reserve necessary to mature existing policies is “set up”; then any amount 
of net assets above such reserve goes into the surplus fund. The premium rate 
has been changed a number of times, but has always been fixed at an amount which, 
with interest according to the expectancy tables, will amoynt during the life of the 
policyholder to the face of his policy, and a further sum to cover the expenses of 
operation, which, however, did not include any amount necessary to take care of the 
extra payments to charter members and no special provision has ever been made 
therefor, such payments having been included in the general term “dividend.” The 
notices of assessments of premiums due under the policies issued by the company 
contained no statement that any part of the money was to be used in payments 
under these contracts, and such payments as have been made were taken from the 
general surplus fund of the company. The by-laws of the company provided for a 
general fund made up of all amounts collected from premiums in excess of the 
reserve, out of which fund all expenses were to be paid; also a surplus fund consisting 
of surplus interest earnings on the reserve, from which fund “such dividends as the 
board of directors shall set aside from year to year shall be added to the amount of 
settlement as provided by the terms of the policy contract.” 

Section 3994, Comp. St. 1903, provides that the notice of assessment must state 
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the purpose for which it is to be used, and any suplus shall be set aside and usd 
only for such purpose as the by-laws and notices specify. 

The principle is well established that the powers of a corporation are defined by 
and limited to those provided for and granted by its charter and the statute under 
which it is organized, and it possesses no powers other than those expressly stated 
and such are necessarily implied therefrom. State v. Atchison & N. R. Co., 24 Neb. 
143, 38 N. W. 43, 8 Am. St. Rep. 164. They include, unquestionably, the power to do 
all acts and make all contracts necessary to the proper and orderly conduct of the 
business of the corporation. The present contracts are in a sense preorganization 
contracts; they originated with the promoters, the organizers, of the company in an 
effort to comply with the statute requiring 250 applications, and so far as the 
records show were never authorized by the official action of the board of directors, 
and they were not referred to, nor their provisions included, in the policies issued to 
the charter members. It is quite evident that the above quoted sections of the articles 
of the company confer no authority for the issuance of any policy of insurance 
promising to the assured any benefits other than those provided for in all other 
policies, and we think it must be conceded that in a mutual company, where the 
members are not dividend into classes except as to age, the company would have 
no authority, for the same premium, to issue policies promising special benefits to 
different members of the same class. Certainly the articles of incorporation above 
quoted contain no express authority for the contracts in question. Article 4 provides: 

“The policy issued to a member, his application for insurance, the warranties and 
provisions therein contained, the articles of incorporation and by-laws and amend- 
ments thereto shall, together, constitute the contract of insurance, shall contain all 
the conditions, requirements and provisions and define all the privileges and benefits 
and shall be the sole evidence of the intention of the association as insurer and the 
member as insured.” 

And Article 6 provides for the payment of benefits only upon the death of the 
assured or indemnity for accidcnt. There is no provision anywhere for the pay- 
ment of dividends, and while the power to declare dividends from surplus is implied, 
such dividends must be distributed ratably among all the members. We think that, 
if the provisions of the certificate or contract in question regarding special dividends 
had been incorporated in the policies issued to the first 250 members, the same 
could not have beer enforced against the company, and the fact that they are con- 
tained in a separate contract adds nothing to their validity. 

The insurance company is willing to perform the contracts in question; but, 
owing to their questionable validity, requests the judgment of the court upon their 
authority to do so. Counsel for the company have filed an able and persuasive 
brief in support of the validity of the contracts from the standpoint of the necessi- 
ties of the case regarding the procurement of 250 applications for insurance prior to 
the commencement of business, and presents many arguments supporting the propriety 
and necessity of offering special inducem:nts for securing the requisite number of 
applications. We recognize the force of these arguments and are not disposed to criti- 
cise the course taken by the incorporators in an endeavor to comply with the statute 
as being either corrupt or contrary to public policy. If the charter of the company 
had provided exvressly, or by nccessary implication, for the issuance of policies or 
certificates of the character in question, we would seriously hesitate before con- 
demning them as invalid, though we do not decide the point; but in the absence of 
any such authority, and considering the provisions of articles 4 and 6 above quoted, 
declaring the mutual character of the company and the plan of operation, and de- 
clating that the policy, articles of incorporation, by-laws and amendments thereto 
shall contain all the requirements and provisions and define all the privileges and 
benefits thereunder accruing to the members, we are of the opinion that no authority 
existed in the corporation to issue the certificates or contracts in question, and that 
the judgment of the district court holding to the contrary is erroneous and must be 
reversed. 

The judgment of the district court is reversed and the cause remanded, with 
instructions to enter a decree for the plaintiff as prayed. 


Reversed. 
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SECURITY MUT. LIFE INS. CO. v. BANKERS’ TRUST & AUDIT CO. 
(No. 15660.) 
(Court of Appeals of Georgia, Division No. 1. Aug. 8, 1924.) 
124 Southeastern Reporter, 53. 
(Syllabus by the Court.) 

INSURANCE—PETITION FAILING TO SHOW ASSIGNMENT OF POLICY 

Tae WITH INSURER HELD NOT TO STATE CAUSE OF 

In a suit upon a policy of life insurance, which contains a provision that “no 
assignment of this policy shall be binding upon the company, unless it be filed 
with the company at its said home office. The company assumes no responsibility 
as to the validity of any assignment” (italics ours), where the amended petition 
brought by an alleged transferee for value of the policy, fails to show that the 
alleged assignment was ever filed with the insurance company at its home office, and 
fails to show any waiver by the company of this provision of the policy, the petition 
does not set out a cause of action and should be dismissed on general demurrer. 
See, in this connection, 4 Joyce on the Law of Insurance (2d Ed.) § 2329, p. 3976; 
14 R an L. § 183, p. 1005; Thomas v. Metropolitan Life Ins. Co., 144 Ga. 367, 87 

0 

(For other cases, see Insurance, Dec. Dig. § 637.) 

Error from Superior Court, Fulton County; E. D. Thomas, Judge. 

Action by the Bankers’ Trust & Audit Company against the Security Mutual 
Life Insurance Company. Judgment for plaintiff, and-defendant brings error. 
Reversed. 


_ _E. P. Tuttle and Anderson, Rountree & Crenshaw, all of Atlanta, for plaintiff 
in error. 

Branch and Howard and E. G. Jackson, all of Atlanta, for defendant in error. 
Broyles, C. J., Judgment reversed. 

Luke and Bloodworth, JJ., concur. 


MILLER v. TRAVELERS’ INS. CO. et al. (No. 11806.) 
(Appellate Court of Indiana, Division No. 1. June 27, 1924.) 
144° Northeastern Reporter, 554. 

1. INSURANCE—UNDER COMMON LAW, EVERY PERSON INSURED 
COULD DESIGNATE STRANGER AS BENEFICIARY. 

Under common law, every person has interest in his own life, which will 
support policy taken thereon by hinself, though beneficiary named is mere stranger 
without any insurable interest in such life. 

(For other cases, see Insurance, Dec. Dig. § 116 [1].) 

2. INSURANCE—POLICY TAKEN ON LIFE OF ONE BY ANOTHER, HAV- 
ING NO INSURABLE INTEREST THEREIN, IS VOID AS WAGERING 
CONTRACT. 

A policy issued to one upon life of another, in which former has no insurable 
interest, is void as wagering contract and in contravention of public policy. 

(For other cases, see Insurance, Dec. Dig. § 119.) 

3. INSURANCE—STATUTE HELD TO RENDER INVALID POLICIES 
TAKEN ON LIFE OF ANOTHER IN WHICH BENEFICIARY HAS NO 
INSURABLE INTEREST. 

Under Section 4713, Burns’ Ann. St. 1914 and Burns’ Ann. St. Supp. 1921, which 
makes it unlawful for one to write insurance on life of another, unless beneficiary 
named has insurable interest in life of assured, and which makes violation of 
Section misdemeanor punishable by fine and imprisonment, contracts in violation 
thereof are void, notwithstanding absence of oo declaration to that effect. 

(For other cases, see Insurance Dec. Dig. § 119 
4. INSURANCE—POLICY HELD WAGERING CONTRACT UNLESS BENE- 

FICIARY HAD INSURABLE INTEREST IN LIFE OF INSURED 

Where some one other than one on whose life policy of insurance was written 
procured it to be issued, and paid premiums thereon, and selected beneficiary, policy 
was void as wagering contract forbidden by Section 4713, Burns’ Ann. St. 1914 
and Burns’ Ann. St. Supp. 1921, unless beneficiary had insurable interest in life 
of insured. 

(For other cases, see Insurance, Dec. Dig. 





§ 119.) 
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5. INSURANCE—COURT COULD NOT ASSUME, ON DEMURRER TO 
COMPLAINT, EXISTENCE IN BENEFICIARY OF INSURABLE IN- 
TEREST IN LIFE OF INSURED. 

Where the allegations of complaint showed that policy was void as wagering 
contract prohibited by Section 4713, Burns’ Ann. St. 1914 and Burns’ Ann St. Supp. 
1921, unless the beneficiary had insurable interest in life of insured, which fact 
was not alleged, court could not assume, on demurrer, that facts existed showing 
such insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 630.) 

Appeal from Superior Court, St. Joseph County. 

Action by Della Miller against the Travelers’ Insurance Company and an- 
other. Judgment against plaintiff, and she appeals. Affirmed. 

Scanlon & Schwartz and Walter R. Arnold, all of South Bend, for appellant. 

Parker, Crabill, Crumpacker & May and Hubbard, Farabaugh & Pettengill, all 
of South Bend, for appellees. 

BATMAN, J. This is an action by: appellant against appellees to recover on 
an insurance policy, issued by appellee company, on the life of one Louis Potts, in 
which appellant, a sister of the insured, was named as the original beneficiary. It 
is alleged that an effort was made to substitute appellee, Whaley, as a beneficiary 
therein, and that after the death of said Potts, the amount of the policy was 
paid to said Whaley, who now holds the same as trustee for appellant. Appellees 
filed separate demurrers to the complaint, which were sustained, and, appellant 
refusing to plead further, judgment was rendered against her for costs. This 
appeal followed, based on the adverse rulings stated. 

[1-3] A determination of the sufficiency of the complaint in this action re- 
quires a consideration of the law relating to beneficiaries in insurance policies. 
Under the common law every person has an interest in his own life, which will 
support a policy taken thereon by himself, although the beneficiary named’ therein 
be a mere stranger, without any insurable interest therein, 25 Cyc. 708; Milner 
v. Bowman (1889), 119 Ind. 448, 221 N. E. 1094, 5 L. R. A. 95; Davis v. Brown 
(1902) 159 Ind. 644, 65 N. E. 908; Kessler v. Kuhns (1891) 1 Ind. App. 511, 27 
N. E. 980; Nye v. Grand Lodge, etc. (1894), 9 Ind. App. 131, 36 N. E. 429. Where, 
however, a policy is issued to one upon the life of another, the former having no 
insurable interest in the latter, it is void, being in the nature of a wagering contract, 
and hence in contravention of public policy, 25 Cyc. 702; Amick v. Butler (1887) 
111 Ind. 578, 12 N. E. 518, 60 Am. Rep. 722; Prudential Ins. Co. v. Jenkins (1896) 
15 Ind. App. 297, 43 N. E. 1056, 57 Am. St. Rep. 228; Prudential Ins. Co. v. Hunn 
(1898) 21 Ind. App. 525, 52 N. E. 772, 69 Am. St. Rep. 380. In this state there has 
been a statute in force since 1901, which provides as follows: 

“It shall further be unlawful for any person or firm, knowingly, or for any 
corporation, with the knowledge of any officer thereof, to write any policy of 
insurance on the life of any individual in the State of Indiana, unless the bene- 
ficiary named in such policy shall have a bona fide insurable interest, in whole 
or in part, in the life of such insured, or unless the beneficiary named in such 
policy is related to the person insured in the degree of kinship not further re- 
moved than first cousin. * * *” Section 4713, Burns 1914 and Supp. 1921. 

This statute makes a violation of the above provision a misdemeanor, punishable 
by a fine, to which may be added imprisonment in the county jail. It follows 
that contracts of insurance in violation of its provisions are void, although there 
is no express declaration to that effect. Sandage v. Studabaker, etc., Co, (1895) 
142 Ind. 148, 41 N. E. 380, 34 L. R. A. 363, 51 Am. St. Rep. 165; Beecher v. 
Peru Trust Co. (1911) 49 Ind. App. 184, 97 N. E. 23; Horning v. McGill (1919) 
188 Ind. 332. 116 N. E. 303; Moorhouse v. Kunkalman (1911) 177 Ind. 471, 96 N. E. 
600; Naglebaugh v. Harder & Hofer, etc., Co. (1898) 21 Ind. App. 551, 51 N. E. 
427; McNay v. Town of Lowell (1907) 41 Ind. App. 627, 84 N. E. 778. It will be 
observed that the provision of the statute quoted above is not in the nature of an 
affirmative enactment, giving validity to contracts of insurance which would other- 
wise have been invalid, but is in the nature of a negative enactment, rendering 
invalid contracts of insurance which otherwise would have been valid. Therefore no 
contract of insurance, which would have been invalid under the common law, can 
be said to have validity by virtue of such provision. 

[4] We now proceed to apply the law, as stated, to the facts alleged. An 
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examination of the complaint fails to disclose a statement of any facts which show, 
either directly or by legitimate inference, that the said Louis Potts procured the 
policy in suit, to be written, paid the premium thereon, selected appellant as the 
beneficiary thereof, or did any other act which made the policy one, written on his 
own life at his own request, for the benefit of one selected by himself. The allega- 
tions of the complaint with reference to the issuance of the policy, payment of 
the premiums thereof, etc., are as follows: 

“Comes now the plaintiff * * * and says: That on the first day of April, 
1921, there was in full force and effect a certain policy of insurance, issued by 
the Travelers’ Insurance Company * * * upon the life of one Louis Potts, now 
deceased * * * at the instance and request of the Yellow Taxicab & Transfer 
Company * * * the then employer of said Louis Potts, upon the payment to said 
insurance company by said employer of the premiums, by said insurance company 
demanded therefor. Which said policy was identified as group No. 1590, policy No. 
34; * * * that said policy provided for the payment of the sum of $2,000 to 
plaintiff, the sister of said insured, in the event of the death of said insured during 
the life of said policy; that said employer, from the time of the original issuance 
of said policy until the death of said insured, at all times paid all the premiums 
and assessments of every nature, due, and as the same became due.” 

It thus appears that some one, other than the one on whose life the policy was 
written, procured it to be issued, and paid the premiums thereon, and, we may 
assume, selected the beneficiary named therein, since the contrary is not alleged. 
This being true, the policy in suit must be classed as a wagering contract, forbidden 
by law, unless the beneficiary named therein had an insurable interest in the life 
of said Louis Potts. Explanatory facts might have been alleged, which would have 
warranted a different conclusion, but we may not assume that they exist in order to 
sustain the complaint. It is well settled in this state that an insurable interest 
does not arise from the mere fact of the kinship shown, but must be a pecuniary 
one, and be disclosed by the facts alleged. Continental, etc., Co. v. Volger (1883) 
89 Ind. 572, 46 Am. Rep. 185; Elkhart, etc., Ass’n v. Houghton (1884) 98 Ind. 
149; Prudential Ins. Co. v. Jenkins, supra; People’s, etc., Soc. v. Templeton (1896) 
16 Ind App. 126, 44 N. E. 809; New York, etc., Co. v. Greenlee (1908) 42 Ind. 
App. 82, 84 N. E. 1101. In the instant case there are no facts alleged showing such 


an interest, and hence the demurrer of appellees to the complaint were properly 
sustained. 


Judgment affirmed. 


TRAVELERS’ INS. CO. v. CONNOLLY. (No. 49.) 
(Court of Appeals of Maryland. April 10, 1924.) 
125 Atlantic Reporter, 900. 


1. INSURANCE—LAW PRESUMES BULLET WOUND RESULTED FROM 
ACCIDENT, AND INSURER HAS BURDEN OF PROVING SUICIDE. 
Under life policies providing for nonliability in case of suicide, where death results 

from pistol wound, the law presumes the wound resulted from accident not suicide, and 

insurer has burden of showing suicide, and unless the jury finds that insured inten- 
tionally shot himself the verdict must be for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 646 [7].) 

3. INSURANCE—FACTS HELD NOT TO RELIEVE INSURER OF BURDEN 
OF PROVING SUICIDE. 

In suit on life policies, providing for nonliability in case of suicide, fact that 
insured had been accused of misappropriating money, and either shortly before or 
after purchased a pistol, and was subsequently found dead, with the pistol near 
tng bullet hole in his head, held not to relieve insurer of the burden of proving 
suicide. 

(For other cases, see Insurance, Dec. Dig. § 646 [7].) _ 

5. INSURANCE—UNDISPUTED EVIDENCE, TO TAKE SUICIDE ISSUE 
FROM JURY, MUST BE FURNISHED BY PLAINTIFF. 

In suit on life policies, providing for nonliability in case of suicide, undisputed 
evidence of suicide, justifying withdrawal of the issue from the jury, must be fur- 
nished by plaintiff’s, not defendant’s, witnesses. 

(For other cases, see Insurance Dec. Dig. §668 [12].) 
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6. INSURANCE—SUICIDE HELD QUESTION FOR JURY. 

In suit on life policy, providing for nonliability in case of suicide, evidence held 
to make suicide of insured a question for the jury. 

(For other cases, see Insurance Dec. Dig. §668 [12].) 

Appeal from Superior Court of Baltimore City; Chas. W. Heuisler, Judge. 

“To be officially reported.” 

Suit by Clara D. Connolly against the Travelers’ Insurance Company. Judg- 
ment for plaintiff and defendant appeals, Affirmed. 

The prayers of plaintiff and defendant were as follows: 

Plaintiff’s Prayer. 

The court instructs the jury that, where death results from a pistol shot wound, 
self-destruction is not presumed, but the law presumes the wound was the result of 
accident; and the burden of proof in this case is upon the defendant to show by 
a fair preponderance of testimony that the shot was intentionally self-inflicted, and 
that it was not the result of accident; and, unless the jury find from the evidence 
in this case that Vincent A. Connolly intentionally shot himself, the verdict of the 
jury must be for the plaintiff in the full amount of the two policies sued on, to 
wit, ten thousand dollars ($10,000); and the jury in their discretion may allow 
interest on said sum from December 2, 1921. 

Granted. 

Defendant’s First Prayer 

The jury are instructed that the policies of insurance sued upon in this 
case contain the following provision: ‘“Suicide—In case of suicide committed while 
sane or insane, within one year from the date on which this insurance shall become 
effective, the limit of recovery hereunder shall be the premiums paid.” It appears 
from the undisputed evidence that premiums amounting to $143 were paid by the 
assured, Vincent A. Connolly, upon these policies prior to his death. It also appears 
from the undisputed evidence that the assured, Vincent A. Connolly, came to his 
death before the expiration of one year from the time the policies went into effect, 
so that, if the assured committed suicide, the plaintiff is only entitled to recover 
in this case the said amount of $——. And if the jury find from thé cvidence 
that on the 8th day of October, 1921, the said Vincent A. Connolly was and for 
some time had been in the employ of the Equitable Trust Company of Baltimore, 
as assistant secretary and as assistant treasurer of the said company, and that 
about 2:30 o’clock on that day the treasurer of said company, Mr. Hugh L. Pope, con- 
fronted the assured with the charge of having misappropriated the funds of the 
trust company to the extent of several thousand dollars; that the assured did not 
deny the accusation, but said he would go out and arrange to get the money to make 
his shortage good; that the assured thereupon left the office of the trust company, 
went to the business place of Penn Loan Company, 629 Lafayette avenue, purchased 
an automatic revolver, and went out to a remote part of Druid Hill Park, and was 
found there about 5:30 o’clock in the same afternoon with a bullet. hole through his 
temples, and the revolver which he had purchased lying at his side, with one of 
its chambers empty as a result of having been recently discharged, then, in the 
absence of any evidence of facts tending to show that the assured’s death was due 
to accident or natural causes, the conclusion must be it was due to suicide, and 
unless the jury find that there is some such evidence in this case their verdict should 


be for the plaintiff for the amount of the premium paid, to wit, the sum of $143 
and no more. 


Refused. 

Defendant’s Second Prayer. 

The jury are instructed that the policies of insurance sued upon in this case 
contain th: following provision: “Suicide—In case of suicide committed while 
sane or insane, within one year from the date on which this insurance shall become 
effective, the limit of recovery hereunder shall be the premiums paid.” It appears 
from the undisputed evidence that premiums amounting to $143 were paid by the 
assured, Vincent A. Connolly, upon these policies prior to his death. iIt also ap- 
pears from the undisputed evidence that the assured, Vincent A. Connolly, came to 
his death before the expiration of one year from the time the policies went into 
effect, so that, if the assured committed suicide, the plaintiff is only entitled to recover 
in this case the said amount of $143. And if the jury find from the evidence 
that on the 6th day of October, 1921, the said Vincent A. Connolly was and for 
some time had been in the employ of the Equitable Trust Company of Baltimore, 
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as assistant secretary and as assistant treasurer of the said company, and that about 
2:30 o'clock on that day the treasurer of said company, Mr. Hugh L. Pope, con- 
fronted the assured with the charge of having misappropriated the funds of the 
trust company to the extent of several thousand dollars; that the assured did not 
deny the accusation, but said he would go out and arrange to get the money to 
make his shortage good; that the assured thereupon left the office of the trust 
company, went to the business “place of the Penn Loan Company, 629 Lafayette 
avenue, purchased an automatic revolver, and went out to a remote part of Druid 
Hill Park, and was found there about 5:30 o’clock in the same afternoon with a 
bullet hole through his temples, and the revolver which he had purchased lying 
at his side, with one of its chambers empty as a result of having been recently 
discharged, then, in the absence of any evidence of facts tending to show that the 
assured’s death was due to accident or natural causes, the conclusion must be 
it was due to suicide, and (unless the jury find that there is some such evidence in 
this case) their verdict should be for the plaintiff for the amount of the premium 
paid, to wit, the sum of $143, and no more. And the jury are instructed that no 
evidence has been adduced in this case legally sufficient, even when coupled with 
the ordinary presumption against suicide, to entitle the jury to find that the 
assured’s death was due to accidental or natural causes, or any other cause except 
suicide. 

(Refused. ) 

Defendant’s Third Prayer. 

The court instructs the jury that it appears from the undisputed evidence in this 
case that the death of Vincent A. Connolly was due to suicide, and therefore the 
plaintiff is entitled to recover only the amount of the premiums paid on the policies 


prior to his death, to wit, the sum of $143, and the verdict of the jury should be 
for the plaintiff for that amount. 


(Refused. ) 

P Defendant’s Fourth Prayer. 

The court instructs the jury that the law always presumes that a man did not 
intentionally kill himself, but this presumption may be rebutted or overcome, so 
that, if there is a preponderance of evidence showing that he did commit suicide, 
if the jury so find, then the jury may find that he committed suicide, unless they 
shall find from the evidence that his death was due to other causes than suicide. 

(Granted. ) 

Defendant’s Fifth Prayer. 

The jury are instructed that, while the presumption of law is that, when a man 
is found dead, his death is due to accidental or natural causes, nevertheless this 
presumption only applies in the absence of facts tending to explain the manner 
of said death, and, when facts of such a character are presented, the jury are then 
at liberty to determine from.said facts whether the death was due to accidental or 
natural causes, or was the result of the intentional act of the accused. 

(Granted. ) 

Defendant’s Sixth Prayer. 

No evidence has been adduced in this case legally sufficient to show that there 
is any reasonable probability that Connolly’s death was due to any other cause than 
suicide. 

(Refused. ) 

Argued before Thomas, Pattison, Urner, Adkins, Offutt, and Digges, JJ. 

William L. Marbury and L. Wethered Barroll, both of Baltimore, for appellant. 

Edward Guest Gibson and Charles F. Harley, both of Baltimore (Burdette B. 
Webster, of Baltimore, on the brief), for appellee. 

Apkins, J. This is a suit upon a life insurance policy and the defense is 
suicide. Vincent A. Connolly, the insured, was found dying in Druid Hill Park, 
Baltimore, on the afternoon of October 6, 1921, and within a few minutes there- 
after died from a pistol shot wound in the head. His life was insured by two policies 
issued by the Travelers’ Insurance Company in the sum of $5,000 each. In each 
of them was a clause providing that: 

“In case of suicide committed while sane or insane, within one year from the 
date on which this insurance shall become effective, the limit of recovery here- 
under shall be the premiums paid.” 


The policies were issued, respectively, April 15, 1921, and May 18, 1921. On 
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refusal of payment by the company, suit was brought by the widow, the bene- 
ficiary named in the policies, and the jury returned a verdict in favor of the 
plaintiff. This appeal is from the judgment entered on that verdict. 

The important facts are as follows: 

The insured at the time of his death was 31 years old. He had a wife and 
two children, to whom he appeared to be devotedly attached, and his home life 
was happy. He was always cheerful and never seemed to be depressed. He had 
been employed for about 10 months by the Equitable Trust Company at a salary of 
$4,250. Prior to that he was in the employ of the Fidelity Trust Company for 
about 15 years, part of the time as teller and later as assistant secretary, during 
which time, as testified by Mr. Pope, secretary and treasurer of the Equitable Trust 
Company, and a witness for defendant, he probably handled millions of dollars. 
Mr. Pope also testified that while in the employ of his company Connolly was 
manager of the Howard street branch, and that he was largely instrumental in 
building up the business of that branch, and that he had many friends, was a 
man of sunny disposition, attractive in manner, of high character, and made many 
friends for the company, and had the entire confidence of his superior officers; that 
it was not until a few days before his death that anything happened to bring his 
character in question; that on October 4, 1921, Mr. Page, the state bank examiner 
as a result of an examination made of the branch office the latter part of Septem- 
ber, wrote the president of the Equitable Trust Company a letter, in which he called 
attention to the fact that on or about the middle of July Connolly began to draw 
checks against the company when he had no account with it, these checks aggrega- 
ting about $1,800, of which there remained at the time of the examination checks 
amounting to $1,249; that these checks were given to various persons, and were 
returned to the bank through the clearing house, and when so returned were 
handled by the bookkeepers and were taken out of the work by Connolly and charged 
to an account in the general ledger, known as “cash items”; that the paid checks 
were then turned over to the teller, who held them, but did not include them in , 
his settlements; that this conduct of Connolly was not only reprehensible and 
illegal, but it involved a number of the bank’s employees, over whom he exercised 
authority; that in view of all these circumstances, in the writer’s opinion, Connolly 
should be dismissed. The letter referred to some other minor irregularities, not, 
however, reflecting upon Connolly’s honesty. 

Mr. Pope further testified that on receipt of this letter Connolly was called to 
the main office of the company and the contents of Mr .Page’s letter were read to 
him, except the recommendation of dismissal, and he was asked for an explana- 
tion; that the witness and Mr. Evans, the vice-president, went to the Howard street 
office, made an examination as to the matters referred to in the letter, and took 
them up with Connolly, “who explained the matters to our satisfaction as having 
been completed and carried to a conclusion, and upon ‘our further talk with the 
president, after having examined the matters in detail, Mr. Evans and I visited the 
office of the bank commissioner and laid the matter before him,” and requested 
him to withdraw his recommendation of dismissal, which he did; that this was 
on the 4th or 5th of October; that Connolly was never told that his dismissal had 
been recommended ; that on the 6th of October the overdraft sheet, which was daily 
sent by the branch to the main office, did not convey the information shown by the 
books of the branch office in reference to an overdraft of the L. F. Johnson Pilaster- 
ing Company's account; that witness’ attention was called to this by someone in 
his office; that on examination of the account witness found it was overdrawn to 
the amount of about $2,700; that he examined the checks and found one for $1,200 that 
had been charged against the account, on which the cash had been given to Connolly; 
that while standing at the teller’s window, Connolly, who had been absent up to 
that time, came in; that witness addressed him— 

“in the way I generally did, ‘Hello, Vinnie,’ and asked him if he could tell me 
what he did with the $1,200 he had gotten on the check that he had signed, and 
which had been charged against the account of the L. F. Johnson Plastering Com- 
pany. He said, ‘I had to use that amount of money to take up a bill or note 
for material used by the Johnson Plastering Company for work done at St. 
Mary’s Industrial School.’ I then asked him if he had the right to sign the 
checks against the Johnson account. He said he had, as he had about a 50 per cent. 
interest in the company, I then asked him if he knew by the charging of the $1,200 








ia 








Life] Travelers’ Ins. Co. v. Connolly 871 


check to their account, that the Johnson account was overdrawn about $2,700. He 
said, ‘That is the first I knew of it.’ Then I said, ‘Vinnie, what are you trying to 
do?’ He answered, ‘I am not trying to do anything.’ I then asked him if the 
overdraft had been reported to him that morning, and he said he did not know any- 
thing about it. Then I asked him to come up to Miss Hunt, who had the work of 
making out the reports to the main office showing the overdraft, and in his presence 
I asked her if she made out the report that morning. She said, ‘Yes.’ I further 
asked her why she had not reported the overdraft to me on the sheet showing 
the overdraft of the L. F. Johnson Plastering Company, and she looked at me, and 
she looked at Mr. Connolly, and Mr. Connolly said, ‘Answer Mr. Pope’s question ;’ 
and she said that Mr. Connolly had said not to report it to the main office. Mr. 
Connolly at that point said, ‘Mr. Pope, I will go around to Mr. Johnson’s office 
and get a receipted bill, showing the payment used with the $1,200. I will be 
back in a few minutes.’ I said, ‘All right; I will wait for you.’ He went out, and 
did not come back alive.” 

The witness said this was about 2:30 o’clock in the afternoon; that he waited 
for him to come back until half past 3 or 4 o’clock, and then returned to his 
office; that at about 7 o’clock that night an officer from the northwestern section 
called him over the ’phone and informed him that Connolly had been found in 
the park with a pistol shot wound in his head. There was also another item of 
$1,965, testified to by this witness as having been charged up to the L. F. Johnson 
Plastering Company account, which apparently was done to enable Connolly to take 
up a note of his for that amount which had been secured by a bond for $2,000. 

Johnson, a brother-in-law, after -Connolly’s death, repudiated his authority to 

charge up these items to that account, and the company credited the account with 
them and collected the amount from the bonding companies by which Connolly was 
bonded. It is not at all clear, however, from Johnson’s testimony at the trial, that 
Connolly had not authority to check on this account. His testimony shows that 
Connolly was interested in the business of the plastering company, and that John- 
son was away from the office a good deal in connection with two important 
jobs, and that there were times when it was necessary for bills to be paid in his 
absence, and that Connolly had authority “to sign contracts and things like that’; 
that there was due his estate at the time of the trial $1,600 from the profits of the 
business ; that— 
“there were lots of times we had material shipped to town with sight bill of 
lading attached. Being out of town, you understand, it would be no more than 
right for Mr. Connolly, in a case like that, with his interest in our concern, to 
sign a check like that, so we could get the material on the jobs. 

“Q. Mr. Connolly told Mr. Pope that that is what he was going out to do; that 
he paid for some of your materials. As a matter of fact, was not that true that 
he paid for some of those materials with that check? A. Just as I say, a good deal 
of material is sent with sight bill of lading. That probably might have been the 
reason; I don’t know. I was not in town the day he signed that check, but that is 
what he told me. A bill of goods had come, and he signed the check. Of course, 
I don’t know. 

“Q. Don’t you know that it went for the payment of metal laths? A. You see, 
it has been so long ago, I don’t just remember that particular case. At the time 
I was away, but I recall that some metal lath came in, and I understand that is 
the reason the check was drawn, to pay the sight draft on the metal lath. 


“Q. Were they otherwise paid for, except by the giving of that check? A. No, 
sir.” 
It further appears from this witness he was out of the city on the afternoon 
of October 6th. It is not certain that any of the witnesses saw Connolly after 
he left the office at about 2:30 p.m. until he was found in the park, 

Samuel A. Friedman, a pawnbroker, testified that in the afternoon of that 
day he sold him the pistol which was found by his side. He could not fix the hour. 
It might have been either before or after the interview between Pope and Connolly. 
Friedman testified that Connolly said they were terrorizing Forest Park, and 
every time his wife hung clothes on the line some one would steal them, and he 
wanted to buy her a pistol for protection from the robbers. 


Mrs. Connolly testified that her husband had said he thought he had better get 
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a pistol for their protection, as their house was in a new neighborhood, and there 
had been several robberies, one next door to them. 

Several witnesses testified about the finding of Connolly in Druid Hill Park. 
They do not entirely agree as to the details. George Allen Martin, a chauffeur, was 
driving through the park between 5 and 5:30 o’clock. A man driving a car met 
him, and in passing told him, “There is a man dying down the hill.” Martin turned 
back, and found Connolly lying under an oak tree, flat on his back with a 5:30 
edition of an afternoon paper ‘folded longways down his chest”; that “he had his 
hands folded like that (indicating) across his chest; when I went up to him, the 
gun was lying about the calf of his leg, about a foot from his leg, and I kicked 
the gun away from him about a man’s length, the man was still breathing; he 
was having a hemorrhage, and his hat was placed under his head, under the back 
of his head, and he was lying down hill, his head lower than his feet”; that he 
left him and went after a police officer; that he did not notice any powder marks 
on him; that his eyes were swelled out, and he had blood on his face; that his 
hands were folded across the paper. Several witnesses described the wound. The 
ball entered the temple on one side of his head and came out the other. 

The coroner expressed the opinion that it entered on the right side and came out 
on the left side. The two undertakers thought the appearance of the wound in- 
dicated the reverse, and one of them testified that the coroner, who gave a contrary 
opinion, asked him in the courtroom, at the first trial of the case, on which side the 
bullet had entered, saying he had forgotten, but after talking with him agreed that 
it was on the left side. The undertaker further testified that the depression was on 
the left side; that the course of the bullet was upward from left to right; that 
part of the brain was found on the right side of the hat. The uncontradicted testi- 
mony is that Connolly was right-handed. Several witnesses, including the coroner 
and Dr. Matthews, a surgeon at the Maryland General Hospital, testified that the 
wound might have been caused by accident, suicide, or murder; that it was im- 
possible to tell which. 

There are four bills of exception. Three relate to rulings on evidence, and one 
to the rulings on the prayers. The reporter is requested to set out all the prayers 
in his report of the case. 

[1] We find no error in any of the rulings of the trial court. Plaintiff’s prayer 
is a correct statement of the law, and was therefore properly granted. 

[2] The burden is upon the defendant to prove suicide. Defendant’s first and 
second prayers asume facts which were not proved, and might have been refused 
on that ground. 

[3] Besides, it is not the law in this state that, because a man has been accused 
of misappropriating money, and, either before or after, purchases a pistol, ‘and is 
subsequently found with a pistol wound through his head, the burden of proof is 
then shifted. 

[4] Defendant’s sixth prayer sought to have the jury instructed that there was 
no legally sufficient evidence to show that there is any reasonable probability that 
death was due to any other cause than suicide. And its third prayer asked for an 
instruction that it appears from the undisputed evidence that death was due to 
suicide, These prayers will be considered together. 

In this state, where the burden is upon one to prove a fact, it is not for the 
court to say whether that burden has been met, and to withdraw a case from the 
jury, at the instance of him upon whom the burden rests. Calvert Bank v. Katz, 
102 Md. 56, 61 Atl. 411; Lemp Brewing Co. v. Mantz, 120 Md. 176, 87 Atl. 814; Jewel 
Tea Co. v. Weber, 132 Md. 178, 103 Atl. 476; Beasman v. Butler, 133 Md. 382, 105 
Atl. 409; Bell v. Steen, 137 Md. 388, 112 Atl. 584; Taylor v. Robert Ramsay Co., 
139 Md. 113, 114 Atl. 830. But the appellant contends that the above rule, supported 
by so many cases, was modified by the following expression of this court in Balti- 
more Life Insurance Co. v. Fahrney, 132 Md. 222, 103 Atl. 452, viz.: 

“To warrant us in so deciding [that is, as a matter of law that, upon the evidence 
offered, the insured intentionally and designedly took his life], the evidence offered 
to overcome the presumption of death from accident should be so convincing that 
there could not reasonably be two opinions touching the result; for, if it were 
oe it would be an invasion of the province of the jury to take the case 
rom it.” 


{5] In view of the unbroken line of decisions of the court, both before and 
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since the Fahrney Case, it should not be understood that this court intended to go 
beyond the limitation of the rule in contributory negligence cases, which requires that 
the undisputed evidence on which a case may be withdrawn from the jury must 
be furnished by witnesses for the plaintiff. If there are any cases in this state 
wherein that rule appears to have been modified, it was where evidence from 
other sources amounted to demonstrations. State, to Use of Bacon v. B. & P. R. 
Co., 58 Md. 482. No case in this state has been cited, nor have we found any, where 
this court has held, as a matter of law, that a defense of suicide was established. 

[6] But, even apart from the rule above mentioned, we could not say in this 
case that there was no room for reasonable minds to differ as to the inference to 
be drawn from the undisputed testimony, even if that test could be applied in a 
case where the proof relied on for a directed verdict is not furnished by plaintiff's 
witnesses. For one thing, it is difficult to understand why a right-handed man, 
intending to shoot himself, should take the pistol in his left hand. For the pur- 
poses of these prayers we must accept as true the testimony that the bullet entered 
on the left side, although not undisputed. And there is at least room for doubt 
whether there was a motive shown sufficient to cause a sound-minded, healthy man 
to deliberately take his own life. Travelers’ Insurance Co. v. Nicklas, 88 Md. 470, 
41 Atl. 906; Royal Arcanum v. Brashears, 89 Md. 624, 43 Atl. 866; Modern Wood- 
men v. Cecil, 108 Md. 358, 70 Atl. 331; Rosman v. Travelers’ Insurance Co., 127 
Md. 689, 96 Atl. 875, Ann. Cas. 1918C, 1047; Baltimore Life Insurance Co. v. 
Fahrney, supra. 

[7] We find no error in the rulings on the testimony embraced in the first 
three bills.of exception. They were all to the refusal to strike out testimony not 
admitted subject to exception. The questions were not objected to. 

[8] But, apart from this, we think the testimony was proper on cross-examina- 
tion. The witness Johnson was offered by defendant to prove that Connolly had 
no authority to sign checks on the account of the Johnson Plastering Company. 
The fact that Connolly told Johnson, before any question was raised at the bank, 
that “a bill of goods had come, and he signed the check,” and that the check was 
to pay for that material while he was away, was relevant to show good faith on the 
part of Connolly. And the fact brought out by a question of the court, that the ma- 
terial had never been paid for otherwise than by giving that check, was proper 
as going to show that, while Johnson had denied the authority of Connolly to sign this 
check, he had gotten the benefit of the proceeds. 

Judgment affirmed, with costs to appellee. 


EASTMAN v. METROPOLITAN LIFE INS. CO. (No. 21.) 
(Supreme Court of Michigan. July 24, 1924.) 
199 Northwestern Reporter, 655. 

1. INSURANCE—WHETHER PHOTOGRAPHIC COPY OF APPLICATION 
WAS LEGIBLE HELD FOR JURY. 

Whether photographic copy of application for life policy was legible and in 
compliance with Comp. Laws 1915, § 9360, held for the jury and not for court. 

(For other cases, see Insurance, Dec. Dig. § 668 [3].) 

4. INSURANCE—PHOTOGRAPHIC COPY OF APPLICATION MUST BE 
SUCH AS MAY BE READ BY PERSON OF NORMAL EYESIGHT. 
Photographic copy of application for life insurance affixed to policy in order 

to comply with Comp. Laws 1915, § 9360, must be such that it may be read by a 

person of normal eyesight under normal conditions with reasonable ease. 

(For other cases, see Insurance Dec. Dig. § 151 [2].) 

Error to Circuit Court, Chippewa County; Louis H. Fead, Judge. 

Action by Minnie Eastman, guardian of Delmas J. Eastman and another, against 
the Metropolitan Life Insurance Company. Judgment for plaintiff, and defendant 
brings error. Affirmed. 

Argued before Clark, C. J., and McDonald, Bird, Moore, Steere, Fellows, and 
Wiest, JJ. 

Sachin & Hudson, of Sault Ste. Marie, for appellant. 

Albert E. Sharpe, of Sault Ste. Marie, for appellee. 

Biro, J. This action was instituted to recover on a policy of insurance for 
$1,500, issued by defendant in March, 1922, on the life of James H. Eastman. On 
September of the same year Mr. Eastman died. Proofs of death were delivered to 
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defendant company, but it refused to pay the loss, on the ground of fraud. It 
charged in its defense that the insured misrepresented the state of his health in 
his application for the insurance. 

The policy was introduced in evidence, and with it was a photographic copy of 
the application of about two-thirds the size of the original application. Referring to 
the size of the type used in the photograph copy, counsel says: 

“Long primer is the size of type in which most law books are printed. The 
editorial page of most newspapers is printed in long primer. The news columns are 
generally in brevier. Legal advertisements are sometimes printed in nonpareil. But 
this photographic reproduction of the application is still smaller than nonpareil, and 
the white lettering on the dark background makes it still more difficult.” 

It is plaintiff's contention that the photographic copy of the application attached 
to the policy does not comply with C. L. 1915, § 9360, and therefore the defense of 
fraud is not admissible. The statute referred to provides that: 

“All statements made by the insured, shall, in the absence of fraud, be deemed 
representations and not warranties, and that no such statement shall avoid the policy 
unless it is contained in a written application and a copy of such application shall 
be indorsed upon or attached to the policy when issued.” 

It is argued that this provision of the statute contemplates a readable copy, one 
that is legible, and that the one in question does not measure up to this requirement, 
in that it cannot be read by the normal eye, under normal conditions, with reason- 
able ease. It is further said that, inasmuch as defendant denied this contention, it 
presented a question of fact for the jury. 

Defendant takes the position that the photographic copy is a substantial com- 
pliance with the statute, but argues, if the matter be in doubt, it is a question for 
the court and not for the jury. 

The trial court held that the question was one of fact, and submitted it to the 
jury. They found that the copy was not a legible copy, and therefore returned a 
verdict for plaintiff. 

[1] (1) Plaintiff insisted upon the trial that the defense of fraud was not ad- 
missible because defendant had not complied with the provision of the statute quoted. 
The reason assigned was its failure to attach to the policy a readable copy of 
the application. Plaintiff asserted and showed by an eye expert that the printing on 
the photographic copy of the application was so diminutive that the normal eye 
could not read it under normal conditions with reasonable ease. Defendant pro- 
duced an eye expert who testified it could be read by the normal eye under good 
light. Defendant produced other testimony tending to show it was a legible copy 
to the normal eye. Under these respective contentions and the evidence introduced 
to support them, was it the duty of the court or of the jury to determine the 
question? This is the principal question raised for our consideration. We think 
the testimony clearly raised a question of fact. If defendant’s witnesses were be- 
lieved, the photographic copy of the application was legible to the normal eye. If 
plaintiff’s testimony were believed, then it was not legible to the normal eye. But de- 
fendant’s counsel argues if in doubt it was a question for the court, to be determined 
from a comparison of both application and photographic copy. We do not agree 
with this contention. The proofs on the question of legibility of the photographic 
copy were in direct conflict. It was a question about which reasonable minds might 
differ, or might draw different inferences. Such questions are questions of fact 
for the jury. 

[2,3] It has been held that, if there is any evidence from which the jury 
might justifiably find the existence of a fact in issue, the issue should be submitted 
to them for determination. Accordingly, if the evidence is conflicting, the issue is 
for the jury to determine. Nor can the court declare a fact established as a matter 
of law where the evidence is such that reasonable men might come to different con- 
clusions as to the existence of the fact. 24 Cyc. 1230. 

Suppose the question in issue was the genuineness of the signature to a promis- 
sory note, and the parties had in court the genuine signature with which to make 
comparison with the disputed one. Would it be a question for the court to determine? 
The courts have held otherwise. Mcgee v. Osborn, 32 N. Y. 669; Ayrhart v. Wil- 
helmy, 135 Iowa, 290, 112 N. W. 782. ; 

Or suppose the question was whether certain erasures and alterations had been 
made in the answers in the application for insurance. It would likewise be a ques- 
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tion of fact for the jury. In both of these instances the proofs lie upon the face 
of the record, as in the present case, and must be determined from an inspection 
thereof. But it does not follow that, because the proofs lie upon the face of the 
record, that the court must make a determination of the question if different infer- 
ences can be drawn therefrom. 

The question involved here is not one of construction of the language of the 
application; it is a question whether you can see the language with the normal eye. 
That question does not involve any legal skill. The proofs being in direct conflict 
as to whether the normal eye could read the photographic copy under normal con- 
ditions with reasonable ease, it was a question of fact for the jury. 

] (2) The test which the court laid down by which the jury was to deter- 
mine whether the copy was legible was “whether it may be read by a person of 
normal eyesight under normal conditions and with reasonable ease.” We think this 
was a proper test and, undoubtedly, one which was contemplated by the Legislature 
when the act was passed. It would be idle for the Legislature to prescribe a notice 
to be posted that could not be read by the normal eye under normal conditions. In 
the present case the provision that a copy of the application should be attached to 
the policy was inserted for a purpose, and that purpose was to enable the insured 
to know at all times just what representations he had made to obtain the insurance 
(New York Life Ins. Co. v. Hamburger, 174 Mich. 254, 140 N. W. 510), and thereby 
lessen the controversies which were continually arising after the death of the insured 
over claimed fraudulent representations made by him to obtain the insurance. 

[5] (3) Objection was made to the admission of expert testimony. The ques- 
tion involves the normal eye, and the ordinary layman has not such information on 
the normal eye that he could well pass on the question without the aid of expert 
knowledge. Or, in other words, he could pass on it more intelligently with the aid 
of expert knowledge. We think it was permissible. 

Two cases are cited and discussed in the briefs. Arter v. Insurance Co., 65 
C. C. A. 156, 130 Fed. 768; Fidelity, etc., Insurance Co. v. Preuser, 195 Ky. 271, 
242 S. W. 608. They are helpful, but not very decisive of the question considered 
here. In the first case cited the copy was so plain that it raised no question of 
doubt. The second case was determined upon demurrer. 

The judgment of the trial court is atemed. | 


SOVEREIGN CAMP, W. O. W., , v. SLOAN. (No. 24195.) 
(Supreme Court of Mississippi, Division A June 16, 1924. Suggestion of 
Error Overruled Aug. 28, 1924.) 

101 Southern Reporter, 195. 

(Syllabus by the Court.) 

3. INSURANCE—UNTRUE ANSWER TO QUESTION IN APPLICATION 
AS TO CONSULTATION AND ATTENDANCE BY PHYSICIAN WILL 
AVOID POLICY. 

Where an application for an insurance policy on the life of the applicant pro- 
vides that the applicant’s answers to questions therein provides that the applicant 
warrants the truth of the statements, representations, and answers therein made, and 
that an untrue statement or answer shall avoid the policy, a negative answer to he 
question, “Have you consulted or been attended by a physician for any disease or 
injury during the past five years?” when the applicant had in fact consulted and 
been attended by a physician within five years, will avoid the policy issued thereon 
at the option, of the insurer. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

4. EVIDENCE—JUDICIAL NOTICE TAKEN THAT HARDENING OF AR- 
TERIES IS DISEASE TENDING TO SHORTEN LIFE. 

The court will take judicial notice that hardening of the arteries is a disease 
and not a temporary ailment, and that it tends to shorten the life of the person 
suffering therewith. 

(For other cases, see Evidence, Dec. Dig. § 14.) 

5. APPEAL AND ERROR— OBJECTION THAT INSURER FAILED TO RE- 
TURN OR TENDER PREMIUMS PAID ON LIFE POLICY CANNOT 
BE MADE FIRST ON APPEAL. 

Where, in a suit to recover on an insurance policy, the insured defends on the 
ground that the policy is void because of a false statement by the insured in his 
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application therefor, and fails to return or tender the premiums paid thereon, and 
no objection thereto is made in the trial court, none can be made in the Supreme 
Court for the first time. 

(For other cases, see Appeal and Error, Dec. Dig. § 173[14].) 

Appeal from Circuit Court, Lowndes County; Thos. B. Carroll, Judge. 

Action by Mrs. Mollie Sloan against Sovereign Camp, Woodmen of the World. 
From a judgment for plaintiff, defendant appeals. Reversed and remanded. 

See, also, 99 South. 568. 

John F. Frierson, of Columbus, for appellant. 

Owen & Garnett, of Columbus, for appellee. 

SmitH, C. J. The appellee brought this suit against the appellant on an insur- 
ance policy in her favor on the life of her deceased husband, Henry C. Sloan, and 
from a judgment in her favor the appellant has brought the case to this court. 

Under its plea of the general issue the appellant gave notice of several affirma- 
tive defenses, one of which is: 

“That the insured, Henry C. Sloan, filed an application for insurance with 
defendant prior to the issuing of the certificate on which the suit is based, and that 
said application became and was a part of the contract of insurance, and by the 
terms of the said application all the statements made therein by the insured were 
warranties. 

“That in answer to the question in said application, ‘Have you consulted or 
been attended by a physician for any disease or injury during the past five years?’ 
the insured answered ‘No,’ and that said answer was a warranty and was untrue, 
because the insured, Henry C. Sloan, had consuited and had been attended by a 
physician for a disease within the past five years prior to making application for 
membership.” 

The evidence was taken down by a stenographer who died before transcribing 
his notes and within the time allowed therefor. 

[1,2] Before a bill of exceptions could be prepared and tendered to the circuit 
judge, as provided by chapter 145, Laws of 1920, the circuit judge also died, because 
of which a bill of exceptions was prepared as in cases where no stenographer takes 
down the evidence, sworn to by counsel for the appellant, and filed with the papers 
in the case (see former appeal, 99 South. 568), from which it appears that the 
insurance policy sued on was regularly issued by the appellant to Henry C. Sloan 
on December 28, 1921, and that said Sloan died of apoplexy on November 8, 1922. 

The application for the policy which was signed by Sloan contains the following 
provision : 

“T hereby certify, agree, and warrant that all the statements, representations, 
and answers in this application, consisting of two pages as aforesaid, are full, com- 
plete and true, whether written by my own hand or not, and that any statements made 
by me for reinstatement shall be warranties, and I agree that any untrue statements 
or answers made by me in this application, or in any applications for reinstatement, 
or to the examining physician, or any concealment of facts in this application or to 
the examining physician, intentional or otherwise, or my being suspended or expelled 
from or voluntarily severing my connection with the society, or if I fail to comply 
with the laws of the society, now in force or hereafter adopted, my beneficiary cer- 
tificate shall become void, and all rights of any person or persons thereunder shall 
be forfeited.” 

Among the witnesses were Dr. C. E. Lehmberg and Dr. W. E. Brewer, both 
practicing physicians, and I. H. Simon, an agent of the New York Life Insurance 
Company, whose testimony, according to the bill of exceptions, is as follows: 

Dr. C. E. Lehmberg: 

“That in the month of December, 1920, he examined Mr. Sloan, the insured, for 
life insurance in another company and discovered that he had high blood pressure, 
and so told Mr. Sloan, the insured; that he reported the condition of high blood 
pressure to the company for which he was examining the said Sloan, and that the 
said Sloan was denied the insurance applied for on account of the high blood pres- 
sure reported by witness; that the said insured during the month of January, 1921, 
following, placed himself under the care of the witness, Dr. C. E. Lehmberg, for 
treatment, and that the witness saw the insured professionally eight times between 
January and October of the year 1921, and treated him for hardening of the arteries 
or arterio-sclerosis, but did tell him that he had hardening of the arteries; that 
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the witness prescribed proper diet and regular habits principally; that the last two 
times witness saw the insured professionally during that year, he, the witness, was 


called to the home of the insured and found him in bed, and there treated him for 
the said trouble.” 


Dr. W. E. Brewer: 
“That he had seen Mr. Sloan, the insured, one time during the month of June, 
1921, and found him suffering from high blood pressure; that the high blood pres- 
sure might have been temporary and might have been caused by improper diet, or 
something of the kind; that witness was called to see Mr. Sloan November 2, 1922, 
and found him dead; that he had died suddenly, and of apoplexy, soon after retiring.” 

Mr. Simon: 

“That the insured, during the month of December, 1921, had made application 
for insurance with the New York Life Insurance Company, and had been examined 
by Dr. J. W. Lipscomb, of Columbus, Miss., who reported that said Henry C. 
Sloan had high blood pressure and hardening of the arteries; that the New York 
Life Insurance Company thereupon declined to insure the said Sloan at the regu- 
lar or normal rate for his age, but rat-d him up 11 years, that is, from the age 
of 41 to the age of 52, on account of the condition of high blood pressure; that 
witness got from his company a policy of insurance with the increased premium 
rate, which had been raised from $36 per $1,000 insurance to $45 per $1,000 insur- 
ance, and offered it to the said Sloan, and that the said Sloan declined to take it 
on account of the increased rate, saying that he could get the insurance cheaper 
in the Woodmen of the World; ‘that this insurance policy was offered to the said 
Sloan one or two days before Christmas in the year 1921.” 

The statement of Dr. Lehmberg’s testimony as set forth in the bill of exceptions 
is supported by the affidavit of himself and of the appellant’s attorney. 

Under section 796, Code of 1906 (section 580, Hemingway’s Cede), it becomes 
the duty of this court to determine what the evidence on which the cause was 
tried in the court below was. 

The affiants all heard Dr. Lehmberg’s testimony when it was delivered, and, in 
so far as appears from the record, are equally credible, and, were it not for the 
aid derived from an examination of the court’s instructions to the jury, to which 
it is proper to look in this connection, we would have to hold that the appellant, 
on whom rests the burden of proof, has failed to establish the correctness of its 
bill of exceptions. 

[3] At the request of the appellee, the court below instructed the jury: 

“That, even if you do believe from the evidence that Henry C. Sloan had con- 
sulted or been attended by Dr. Lehmberg during the five years before the date of 
the application, yet if you also believe from the evidence that when Henry C. Sloan 
answered the question whether he had consulted or been attended by a physician for 
any disease or injury during the past five years, and he answered ‘No,’ that he 
then did not know there was anything the matter with him except high blood pres- 
sure, then his answering ‘No’- to the question would not vitiate the insurance policy 
sued on here, unless high blood pressure was a disease.” 

At the request of the appellant, the court instructed the jury: 

“That, if you believe from the evidence that Mr. Sloan was suffering from 
arterio-sclerosis during the year 1921, with arterio-sclerosis or hardening of the 
arteries during the year 1921, prior to the 13th of December, then they must find 
for the defendant, if it was a disease calculated to shorten or endanger life.” 

The words “if it was a disease calculated to shorten or endanger life” were 
added to the instruction by the court, because of which appellee declined to use it. 

The only witness who testified that Sloan consulted Dr. Lehmberg, and for 
what, was Dr. Lehmberg himself. It is clear, therefore, from these two instructions 
that the court below tried the case on the theory that Dr, Lehmberg had so testified 
as to at least warrant the jury in believing that he told Sloan he was suffering from 
hardening of the arteries. Consequently we must resolve the conflict in the affidavits 
as to what Dr. Lehmberg’s testimony was in the appellant’s favor and hold that he 
told Sloan when treating him that he was suffering with hardening of the arteries. 

[4] Hardening of the arteries is so well known to be a disease and not a mere 
temporary ailment that judicia! notice of that fact may be taken, so that, in stating 
that he had not consulted or been attended by a physician for any disease, Sloan 
breached his warranty of the truth of his answers hereinbefore set forth, and con- 
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sequently the policy issued to him may be avoided at the appellant’s option. It is 
unnecessary for us to pass on the appellant’s contention that the disease contemplated 
in the question propounded to Sloan is one that is material to the risk which the 
appellant assumed by issuing the policy on Sloan's life, for the reason that, assuming 
for the sake of the argument that there is merit in this contention, hardening of 
the arteries is well known to have a tendency to shorten life, and such a disease 
is undoubtedly material to the risk. Leaving out of view the refusal by the court 
below of the appellant’s request for a peremptory instruction, the modification of 
the appellant’s instruction hereinbefore set forth by the addition thereto of the 
words “if it was a disease calculated to shorten or endanger life’ was erroneous, 
for which this judgment must be reversed. 

[5] One of the appellee’s contentions is that the appellant failed to return or 
tender to her in the court below the amount of the assessments on the policy paid 
by Sloan, and, consequently, must be held to have waived the breach of the warranty 
here in question. It is true that no such return or tender was made, but, conceding 
there would have been merit therein, no objection thereto was made in the court 
below, and cannot be made in the Supreme Court for the first time. Had such 
objection been made in the court below, the appellee could have avoided its effect 
by returning or tendering the assessment. 

Reversed and remanded. 

CLAY v. AMERICAN NAT. INS. CO. (No. 3529.) 
(Springfield Court of Appeals. Missouri. July 2, 1924.) 
264 Southwestern Reporter, 462. 
1. INSURANCE—JURY MUST DETERMINE WHETHER INSURED WAS 

IN GOOD HEALTH WHEN POLICY DELIVERED. 

In action on life policy, whether insured was in good health on date of delivery 
of policy, as he represented, must be determined by jury, as required by Rev. St. 1919, 
§§ 6142, 6192. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

2. INSURANCE—APPLICATION, SIGNED BY INSURED, BUT NOT MADE 

PART OF POLICY SUED ON, PROPERLY EXCLUDED. 

In action on a life policy, the application signed by insured, offered by insurer, 
but neither by actual incorporation nor by reference made part of the policy, was 
properly excluded. 

(For other cases, see Insurance, Dec. Dig. § 650.) 

Appeal from Circuit Court, Wayne County; E. M. Dearing, Judge. 

Action by Alice Clay against the American National Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

C. W. Nugent, of Galveston, Tex., and Munger & Munger, of Piedmont, for 
appellant. 

A. O. Daniel, of Piedmont, for respondent. 

FarRINGTON, J. This appeal is from a judgment rendered in the trial court 
giving plaintiff the full amount of a policy issued by the defendant. The respondent 
has made a fair statement of the case, which, in the main, we adopt: 

This action was brought to the August term, 1923, of the Wayne County circuit 
court by respondent, the mother of Albert Barnes, deceased, and the beneficiary under 
a policy of insurance issued by appellant on the life of said Albert Barnes. The 
cause was tried at the return term by the court and a jury, and resulted in a ver- 
dict and judgment for respondent in the sum of $500, the face of the policy. 

In the trial appellant relied upon an allegation in the answer to the effect that 
a condition of the policy was breached, in that on the date the policy was delivered 
the deceased was not in sound health. No other point was made by appellant, save 
objections and exceptions to the exclusions of testimony, and formal exceptions to 
rulings at the close of the case. The facts as developed at the trial are substantially 
as follows: 

Deceased, the son of respondent, was a laborer in the City of St. Louis. He 
was solicited by one L. C. Arth, an agent of the appellant, to purchase insurance 
with appellant. Deceased agreed on March 18, 1923, was duly examined by Dr. 
W. W. Simms, medical examiner for appellant. Thereafter a policy of insurance 
was issued by appellant, based upon the application of deceased and the medical report 
of Dr. Simms. No copy of either the application or medical examination appeared 
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in any way in the policy. Thereafter, on an uncertain date in March, 1923, the 
same L. C. Arth, agent of the company, delivered the policy to deceased at his home 
on Le Baume street in the City of St. Louis. Some time in March, 1923, deceased 
was admitted to the City Hospital in St. Louis, where he was given symptomatic 
treatment, and his trouble diagnosed as either lobar pneumonia or an abscess on 
the lung. Thereafter deceased was removed from the City Hospital to his home 
at Leeper, in Wayne County, Mo., where he was treated by Dr. Roy J. Owens and 
Dr. George Toney, and where he died on April 30, 1924, of acute miliary tuberculosis. 

There was testimony by Dr. Epp, of the City Hospital, to the effect that de- 
ceased was not in sound health on the date of the delivery of the policy. On 
the other hand, L. C. Arth, the agent who solicited the insurance, and still is the 
agent of appellant, said that he personally delivered the policy to deceased, and 
collected one month’s premium, and that deceased was in good health on that date. 

There was much expert testimony; there being five professional witnesses. The 
whole of this evidence tended to prove that acute miliary tuberculosis is a rare form 
of pulmonary tuberculosis; that its onslaught is often unheralded, but that pneumonic 
lung forms its most common field; that its course is extremely rapid, the patient 
often dying in eight days, and only in extremely rare instances living four weeks 
after its inception; that deceased died of acute miliary tuberculosis; that he had 
no tuberculosis on the date of his examination by Dr. Simms. 

There was no evidence of fraud, none pleaded, , and none shown. 

[1] The only points briefed by appellant is that a peremptory instruction in 
the nature of a demurrer to the evidence should have been sustained, citing such 
cases as Security Mutual Life Ins. Co. v. Calvert, 39 Tex. Civ. App. 382, 87 S. W. 
889; Keller v. Home Life Ins. Co., 198 Mo. 440, 95 S. W. 903. - These cases do 
not sustain the proposition raised by appellant in the case at bar. It is well settled, 
by statute and decisions, that the jury must determine whether or not an insured 
was in good health on the date of the delivery of the policy. Sections 6142 and 
6192, R. S. of Mo. 1919; Hicks v. Met. Life Ins. Co., 196 Mo. App. 162, 190 S. W. 
661; Bruck v. John Hancock Mut. Life Ins. Co., 194 Mo. App. 529, 185 S. W. 753; 
Bultralik v. Met. Life Ins. Co. (Mo. App.), 233 S. W. 250, loc. cit. 252. Under 
these authorities we hold that the court properly ruled on the peremptory instruction. 

[2] It is contended by appellant that the court erred in the exclusion of the 
application signed by the assured in this case. As the application, either by actual 
incorporation or by reference, was made a part of the policy which was issued, it 
was proper to exclude it from the consideration of the jury. Sec. 6184, R. S. of 
1919; Hicks v. Met. Life Ins. Co., 190 Mo. App. loc. cit. 171, 190 S. W. 661; Schuler 
v. Met. Life Ins. Co., 191 Mo. App. 52, 176 S. W. 274. 

The instructions asked by plaintiff, and given by the court, correctly declared the 
law, and if there was error in instructions given by the court, asked by the defendant, 
it was in defendant’s favor. Finding no error in the record, the judgment is affirmed, 

Cox, P. J., and Bradley, J., concur. 

























































DARBY v. NORTHWESTERN MUT. LIFE INS. CO. (No. 24724.) 
(Supreme Court of Missouri. Division No. 1. June 10, 1924. 
Motion for Rehearing Denied July 31, 1924.) 

264 Southwestern Reporter, 372. 

1, INSURANCE—DEMURRER TO EVIDENCE HELD PROPERLY OVER- 

RULED. 

In suit on life insurance policy, insured having met evidence that he had not 
paid semi- -annual premiums as required by the policy by substantial evidence of 
insurer’s waiver of payment, demurrer to plaintiff's evidence was properly overruled, 
question of waiver being for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

2. INSURANCE—WAIVER OF PHYSICAL EXAMINATION OF INSURED 

AS CONDITION OF REINSTATEMENT OF POLICY, HELD FOR JURY. 

In action on a life insurance policy, whether insurer waived physical examination 
of insured as condition of reinstatement of policy by retaining at office of general 


agent for 10 days, and until after insured died, imsured’s note in payment of premium, 
held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 
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3. INSURANCE—ACCEPTANCE OF PREMIUMS AFTER DUE AND AFTER 
EXPIRATION OF GRACE WAIVES FAILURE TO PAY ON TIME. 
Acceptance of premium payment, on life insurance policy, after it is due and 

after expiration of the days of grace, waives failure to pay within time prescribed 

by policy. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

4. INSURANCE—WHETHER INSURER’S ACCEPTANCE OF PREMIUMS 
WAIVED LAPSE OF POLICY IS MIXED QUESTION OF LAW AND 
FACT. 

Whether insurer waives lapse of policy, by acceptance of premiums thereafter, 
is a mixed que stion of law and fact, requiring instruction as to the law, it then 
being the jury’s province to find whether the facts of the particular case constitutes 
a waiver. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

5. INSURANCE—AGENT’S ACCEPTANCE OF INSURED’S NOTE HELD 
TO CONSTITUTE PREMIUM PAYMENT. 

Authorized agent’s taking of insured’s note in payment of premium, treating it 
as payment, constitutes payment, binding insurer. 

(For other cases, see Insurance, Dec. Dig. § 186[5].) 

7. INSURANCE—INSURED’S NOTES, LETTERS TO AGENT, ETC., HELD 
PROPERLY ADMITTED TO SHOW COURSE OF DEALING. 

In action on a life policy, admission of evidence of two policies, issued prior to 
that in suit, insured’s notes given in payment of premium, and letters written in 
regard thereto to insurer’s agents, to show course of dealing, in relation to con- 
tested policy,.was not unusual or novel, held proper. 

(For other cases, see Insurance, Dec. Dig. § 648[2].) 

Appeal from Circuit Court, Stoddard County; W. S. C. Walker, Judge. 

Action by Charles M. Darby, administrator of the estate of Samuel E. Darby, 
deceased, against the Northwestern Mutual Life Insurance Company. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

Nagel & Kirby, of St. Louis, for appellant. 

Wammack & Welborn, of Bloomfield, for respondent. 

STATEMENT 

Woopson, J. This suit was instituted by the administrator of the estate of 
Samuel E. Darby, deceased, to recover the full amount of a policy of insurance 
issued by the defendant on the life of deceased. The trial resulted in a verdict and 
judgment for the plaintiff for $12,300, and, after moving unsuccessfully for a new 
trial, he duly appealed the cause to this court. 

The pleadings were in substance as follows: 

Plaintiff's petition in brief alleged the appointment of plaintiff as administrator, 
the death of Darby, the issuance of the policy, the payment of all premiums due, 
compliance with the terms of the policy, demand by plaintiff for blank forms for 
proof of death, the refusal of defendant, the denial by defendant of liability, and 
its refusal to pay. 

The answer admits the execution and delivery of the policy; denies that the 
policy was in force at the time of Darby’s death; states that the premium was not 
paid, and that the policy lapsed on November 27, 1918; and remained null and void 
until Darby’s death; sets out reinstatement provision of policy, and that Darby did 
not comply with provisions thereof by paying premiums or furnishing satisfactory 
evidence of his insurability; sets out efforts of Bayley to have Darby reinstate 
policy and failure of Darby to follow his request; denies all other allegations of 
petition. 

The replication admits that semi-annual premium due October 27, 1918, was 
not paid then or within 31 days thereafter; denies other allegations of answer; 
denies that policy lapsed; alleges giving of note to Bayley on January 3, 1918, 
in payment of quarterly premium; alleges that defendant retained possession of 
said note until after Darby’s death, and the offer of plaintiff to pay said note 
and refusal of defendant to accept same; alleges that by the giving of the note 
defendant waived the prompt payment of the semi-annual premium and that the 
policy cont’nued in force and effect. 

Evidence.—Samuel E. Darby, on the 27th day of April, 1918, took out an ordi- 
nary life insurance policy for $10,000 in the defendant company. The policy pro- 
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vided that the premium should be paid semi-annually. 
was $133.10. 


After passing the necessary medical examination, the policy was issued and deliv- 
ered to Mr. Samuel E. Darby upon his paying the first premium. The premium was 
paid through a private arrangement with Mr. Bayley, agent for defendant, whereby 
Bayley took Darby’s note, payable to himself, and advanced the cash to the company, 
and the policy was in force for six months from the 27th day of April, 1918, plus 
the 31 days of grace allowed by the terms of the policy. 

On October 27, 1918, the second semi-annual premium was due, but Mr. Darby 
did not pay it. The policy, by its terms, provided for 31 days of grace in which 
the premium might be paid and the policy kept alive. Before the 31 days of grace 
had expired, viz., on the 22nd day of November, 1918, Mr. W. J. Fischer, the 
general agent of defendant at St. Louis, wrote to Mr. Darby a letter in which he 
notified Mr. Darby that the grace allowed for the payment of the semi-annual pre- 
mium under this policy would expire on November 27, and also advised him that 
if the premium was paid within that time there would be no interest charged. 
The letter further advised him that, if the premium was not paid within that time, 
it would be necessary for him to furnish a short form medical examination at his 
expense to reinstate the policy. From that time on it is contended that Mr. Darby 
paid no attention to this letter and allowed the policy to lapse. The policy lapsed 
on November 27, 1918, and from that time on until Darby’s death Darby never 
complied with the provisions of the policy for reinstatement, although urged by 
Bayley to do so. 

About January 3, 1919, Mr. Bayley was requested by either the cashier or 
someone in the office of W. J. Fischer to endeavor to get Mr. Darby to reinstate 
this policy, and Mr. Bayley, on the 3rd of January, went down to see Mr. Darby 
for the purpose of getting Darby to reinstate his policy. He arranged for an inter- 
view with Mr. Darby and explained to Mr. Darby that it would be necessary for 
him to pass an examination by a physician on the short form, and arranged for 
Darby to pay quarterly premiums instead of semi-annual premiums. Mr. Darby 
said that he did not have any money at the time, so Mr. Bayley took Mr. Darby’s 
note, payable to Bayley individually, conditional on Darby’s passing the medical 
examination. 

Bayley stated: 

‘This note [Plaintiff’s Exhibit No. 2] was never indorsed by me. I did not 
sell it to anybody or transfer it to anybody. It was my property. The $70.20 
included the quarterly premium of $67.20 plus 1, the approximate amount of interest 
due the company, and $2 to pay Dr. Brandon for the reinstatement examination. 
Mr. Darby did not protest or say anything with reference to the payment of the 
fee. I had absolutely no authority to waive any of the provisions of the policy 
requiring medical examination. I never remitted any cash to the company for 
this note.” 

He further stated that, when he took a note for a premium and the applicant 
passed the medical examination, the company received cash for the premium and 
the interest due; that in those cases he carried the note himself. 

Mr. Darby then accompanied Mr. Bayley to the office of Dr. J. P. Brandon, 
who was the examining physician of the defendant at Bloomfield, Mo., for the 
purpose of having Dr. Brandon examine Mr. Darby under the short form examina- 
tion. It happened that Dr. Brandon was not in his office, and Mr. Bayley, whose 
headquarters were at Cape Girardeau, Mo., many miles away from Bloomfield, got 
Mr. Darby to promise to go to see Dr. Brandon and be examined, so that the 
policy might be reinstated if he passed the examination. Mr. Bayley later in the 
day, after leaving Mr. Darby, saw Dr. Brandon and arranged for Dr. Brandon to 
examine Darby. Dr. Brandon met Darby on the street the next day and made an 
appointment for Darby to come into the office the following morning for the short 
form examination. Darby promised to do this; but, although Dr. Brandon was in 
his office the next morning, Darby did not appear and did not appear thereafter. 

Two or three days later Darby was taken sick was influenza, which later devel- 
oped into pneumonia. He was attended by Dr. Brandon, and during his illness 
asked Dr. Brandon about the examination, and Dr. Brandon advised him to the 
effect that he would have to be in good health before he could be examined, because 
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he would not be able to pass the examination if he were not in good health, and 
it would be useless to make the examination while Darby was ill. 

In the meantime, Mr. Bayley seemed worried about not receiving the medical 
examiiiation of Mr. Darby, and wrote to Mr. Darby from Cape Girardeau asking 
him to be examined, and later, on January 10, wrote Darby from St. Louis, urging 
him not to lose any more time in going to Dr. Brandon and having the medical 
examination attended to. This letter was excluded by the court, which is one of 
the errors complained of. On the same day he wrote to Dr. Brandon, urging him 
to get hold of Darby and have the medical examination attended to and the exam- 
ination blank made out. 

Darby died on January 12, 1919, without ever having been examined or having 
passed the short form medical examination as required by the policy. The note was 
returned to Darby’s widow on January 21, 1919, by Mr. Fischer, the general agent 
of the company. 

Plaintiff contends that, when Bayley took from Darby his note to the order 
of Bayley, the company waived the medical examination required by the terms of 
the policy. Defendant, on the contrary, contends that it was understood by Darby 
at the time the note was taken and up to his death that the company was insisting 
on his being examined and passing the medical examination before the policy would 
be reinstated, and that therefore there could not be a waiver of the examination. 
Defendant also claims error on the part of the court in giving instruction for plain- 
tiff and refusing instructions for defendants, and errors in the admission and exclu- 
sion of evidence. 

As previously stated, the real question to be determined on this appeal is whether 
or not, on the whole record, there was sufficient evidence to take the case to the 
jury on the question of “waiver,” and I will therefore briefly summarize the evi- 
dence on that point as follows: 

The plaintiff’s evidence tended to show the policy lapsed on the 27th day of 
November, 1918, for non-payment of premium. On January 3, 1919, A. V. Bayley, 
district agent, appeared at Essex and made an agreement with Mr. Darby to rein- 
state the policy and took his note for the premium, interest and medical fee and 
went with Darby to the doctor’s office to get short form medical examination filled 
out, but the doctor was not in his office, and Mr. Bayley then left Essex. That 
Mr. Bayley took the note with him and left it in the office of the general agent at 
St. Louis. Mr. Bayley claims to have written Mr. Darby a letter from Cape Girar- 
deau and another from St. Louis, but Mrs. Darby denied that her husband ever 
received any such letters. That Dr. Brandon saw Mr. Darby on the 4th, and he 
promised to come to the doctor’s office on the following Sunday morning, but did 
not do so. That on January 6 Darby took sick and Dr. Brandon was called to 
treat him. He spoke to the doctor about the short form medical examination, and 
was told he could not make it then. That on January 10 Bayley wrote Brandon from 
St. Louis about the reinstatement blank. On January 12 Darby died. On January 
21 W. J. Fischer, general agent of the company in Missouri, returned the note to 
Mrs. Darby with letter stating that her husband’s policy had not been reinstated. 
All premiums paid to the company in this territory are paid to Mr. Fischer. All 
business in Fischer’s office is cleaned up on the 10th of the succeeding month. Any- 
thing Fischer accepted as payment for a premium is payment. 

It was clearly shown that the note for $70.20 was in Fischer’s possession from 
the 10ih day of January until the 21st of that month. This prior course of deal- 
ing was shown between the parties: 

All the dealings of Mr. Darby with the defendant were had with A. V. Bayley. 
On the 13th day of July, 1915, deceased took out two policies with defendant for 
$5,000 each, with semi-annual premiums of $62.80 payable on the 13th day of Janu- 
ary and July of each year. These policies lapsed and were merged in the policy 
in suit. On March 10, 1916, the deceased gave to A. V. Bayley and Ira S. Rice a 
note for $65 “to satisfy the premiums on my policy No. 110322 issued by the 
Northwestern Mutual Insurance Company.” On March 23, 1916, the deceased gave 
his note to Ira S. Rice and A. V. Bayley for $126.25. On August 12, 1916, the 
deceased gave his note to A. V. Bayley for $45 “to satisfy the premium on my 
policies No. 110322 and 110223 issued by the Northwestern Mutual Life Insurance 
Company.” 

Bayley admits that he had no transaction with deceased but such as related 
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to his insurance. All these notes found their way into the hands of W. J. Fischer, 
the general agent, and were subsequently paid to him. Bayley admitted on cross- 
examination that he accepted the note of March 10 without requiring a medical 
examination. There is no proof in this record that Darby ever made a short form 
medical examination on any of these contracts. 

The note for $126.25 given on March 23, 1916, is the semi-annual premiums 
due on the two $5,000 policies, January 13, 1916, and which by their terms lapsed 
on February 13, 1916, for non-payment, with 5 per cent. interest from the later 
date until March 23, the date of the note. 

OPINION 

[1] I. Counsel for appellant first insists that the trial court erred in refusing 
to give its instruction in the nature of a demurrer to the evidence at the close of 
respondent’s evidence, and renewed at the close of the entire case. This, upon the 
grounds as contended, that the deceased had not paid semi-annual premiums on 
the policy as required by its terms, before his death, and cite the following cases 
in support thereof. “Ashbrook v. Phoenix Mutual Life Ins. Co., 94 Mo. 72, 6 S. W. 
462; Suess v. Imperial Life Ins. Co., 193 Mo. 564, 91 S. W. 1041; Gaterman v. 
American Life Ins. Co., 1 Mo. App. 300; Sick v. Covenant Mutual Life Ins. Co., 
7S Mo. App. 606.” 

Those cases support the abstract legal proposition contended for them, but, as 
we view the case, there was substantial evidence introduced by respondent tending 
to show that the appellant waived that question (which we will consider in the next 
paragraph) which converted that issue to one of fact, to be tried by the jury 
instead of one of law to be declared by the court. We therefore are of the opinion 
that the court properly overruled the demurrer to the evidence. 

[2] II. Apropos to what was said in the previous paragraph regarding the 
question of waiver, will state that the respondent’s evidence tended to show that the 
deceased gave to Bayley his promissory note for $70.20, which included $67.20 for 
the quarterly premium, $1 interest thereon and $2 doctor’s fee for examining him. 
Bayley testified that while he took this note yet it was not intended in payment ot 
the premium, but only to hold by him until the respondent should be examined, 
and, if satisfactory, then respondent was to pay it, but not otherwise. This con- 
tention of appellant is denied by respondent, and insisted that the original premium 
was paid by note in identically the same way; that this quarterly premium was paid 
by private arrangement between him and Bayley by giving the latter his note for 
$133.10, which he afterwards paid. If this was not the arrangement made between 
them regarding the premium now in controversy, why did Bayley send the latter 
note for $70.20 to Mr. Fischer, the general agent at St. Louis, and why did he 
hold it for ten days until Darby died, and then send it back to his widow? 

The jury might very well have doubted that testimony of Bayley and asked 
themselves that, if Bayley never parted with the ownership of the note, then why 
did he send it to Mr. Fischer, and, if that was true, why did Mr. Fischer, who 
evidently had his hands full of business for the company, accept the private note 
of Bayley and bother himself with its care and attention, keep it for ten days for 
the latter, and then return it to the beneficiary instead of to Bayley, and that, too, 
without a request for him to do so? 

In our opinion there was ample evidence for the jury to have found that the 
company through its agents waived a strict payment of the premium according to 
the terms of the policy. 

[3] There seems to be a consensus of the authorities upon the question that an 
acceptance of the payment of the premium on a life insurance policy after it is 
due, and after the expiration of the days of grace, waives the failure to pay such 
premium within the time prescribed by the policy. Among the authorities so holding 
are the following: Andrus v. Insurance Co., 168 Mo. 151, 67 S. W. 582; Jaggi v. 
Prudential Ins. Co., 191 Mo. App. 384, 177 S. W. 1064; Spencer v. National Life 
Ins. Co. (Mo. App.), 200 S. W. 80; James v. Mutual Reserve Association, 148 Mo. 1, 
49 S. W. 978; Thompson v. Knickerbocker Life Ins. Co., 104 U. S. 252, 26 L. Ed. 765; 
Andre v. Modern Woodmen, 102 Mo. App. 377, 76 S. W. 710; Godwin v. K. L. S., 
166 Mo. App. 297, 148 S. W. 980; Nichols v. Insurance Co., 170 Mo. App. 437, 
155 S. W. 478; Wichman vy. Insurance Co., 120 Mo. App. 51, 96 S. W. 695; Reed v. 
Bankers’ Union, 121 Mo. App. 419, 99 S. W. 55; Francis & Hunter v. A. O. 
U. W., 150 Mo. App. 347, 130 S. W. 500; Wiser v. Business Men’s Association (Mo. 
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App.), 229 S. W. 409; Wright v. Metropolitan Ins. Co., 204 Mo. App. 124, 221 
S. W. 383; Zallee v. Mutual Life (Mo. App.), 233 S. W. 280. 

In this connection it is proper to state that the Court of Appeals in the case 
of Watkins v. American Yeomen, 188 Mo. App. loc. cit. 636, 176 S. W. 516, has 
held that if the evidence is sufficient to show a waiver on the part of one against 
whom it is invoked, it is not necessary that the insured ever knew of that fact, 
citing cases. Also see Equitable Life v. Ellis, 105 Tex. 526, 147 S. W. 1152, 152 
S. W. 625. 

[4] And it seems to be elementary that the question of waiver is a mixed 
question of law and fact. Under this rule it is the duty of the court to instruct 
the jury regarding the law of the case, and it is then the province of the jury to 
find whether or not the facts of the particular case constitute a waiver. In our 
opinion the cases cited by counsel for appellant under point II do not announce 
a different rule of law stated in the previous case. 

[5] It also seems to be well settled that, if an authorized agent of an insurance 
company takes a note in payment of a premium and treats the same as a payment 
of the premium, this constitutes a payment of the premium so as to bind the com- 
pany issuing the policy. That rule is announced in the following cases: Berryman 
v. Southern Surety Co., 285 Mo. 379, 227 S. W. 96; Kimbro v. N. Y. Life, 134 
Iowa 84, 108 N. W. 1025; 12 L. R. A. (N. S.) 421; McGee v. Felter, 75 Misc. 
Rep. 349, 135 N. Y. Supp. 267; Clarke v. Home Fund Ins. Co., 79 S. C. 494, 61 S. E. 
80; Life Ins. Co. v. Hairston, 108 Va. 832, 61 S. E. 1057, 128 Am. St. Rep. 989; 
Headley v. Central Life (Mo. App.), 227 S. W. 920; Knickerbocker Ins. Co. v. 
Norton, 96 U. S. 234, 24 L. Ed. 689; Malone v. State Life Ins. Co., 202 Mo. App. 
499, 213 S. W. 877. 

In the cases of Barber v. Ins. Co., 279 Mo. 331, 214 S. W. 207, 12 A. L. R. 758, 
and Jaggi v. Insurance Co., 191 Mo. App. loc. cit. 391, 177 S. W. 1064, it has 
been held that the law abhors a forfeiture, and, where there is substantial evidence 
of facts from which it may be found that an insurer has waived a forfeiture clause 
in its policy, the matter is one to be referred to the jury under appropriate instructions. 

III. Counsel for appellant also insists that the trial court erred in giving for 
the respondent an instruction, because there was no evidence in the record to support 
its submission to the jury of a certain question of fact, and because said instruc- 
tion, which assumes to cover the entire case and directs a verdict, does not in fact 
include all of the necessary elements to justify a recovery. Counsel for appellant 
have not favored us with a reference to the instruction above complained of, and 
we are therefore unable to say it is not supported by the evidence or that it omits 
necessary elements which would justify a recovery. 

[6] IV. In our opinion the trial court did not err in refusing the admission in 
evidence the letter of January 10, 1922, written by Bayley to Darby. Bayley did 
not testify the letter was duly stamped or that it was properly posted in the United 
States post office, and besides the beneficiary testified that the deceased did not receive 
the letter. 

[7] V. Nor is there any merit in the contention that the court erred in admit- 
ting in evidence the two policies of insurance issued prior to the issuance of the 
policy in suit, nor in admitting the notes given and letters written in regard thereto 
by the deceased to these same agents. They were admitted solely for the purpose 
of showing the course of dealing between the same parties, regarding the same 
character of business; in other words, to show that there was nothing unusual or 
novel in the issuance and payment of the premium on the policy in suit, from what 
was done regarding said other two poliicies. 

Finding no error in the record, the judgment is therefore affirmed. 

All concur, except James T. Blair, P. J., not sitting. 


SCHWAB v. BROTHERHOOD OF AMERICAN YEOMEN. (No. 24044.) 
(Supreme Court of Missouri, Division No. 1. July 31, 1924.) 
264 Southwestern Reporter, 690. 

2. INSURANCE—ESSENTIALS OF WAIVER OF FORFEITURE STATED. 

In insurance cases, to make out waiver of forfeiture, intention to waive must 
plainly appear, or the acts or conduct relied on as constituting waiver must involve 
some element of estoppel. 

(For other cases, see Insurance, Dec. Dig. § 371.) 
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3, INSURANCE—DELAY IN RETURNING DUES HELD NOT WAIVER OF 
RIGHT TO AVOID POLICY. 


Where defendant denied liability on policy sued on for fraud of insured in 
procuring it, and offered to return dues paid, which was refused, held, under evi- 
dence, that failure of defendant to offer to return dues subsequently paid by insured 
until filing of its answer was not waiver of forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


4. INSURANCE—GENERAL RULE AS TO EFFECT OF FAILURE TO RE- 
TURN PREMIUMS AS WAIVER OF FORFEITURE STATED. 


As general rule, return of premium is not essential to avoidance of policy, nor 
is its mere retention waiver of forfeiture, especially where insured was guilty of 
fraud in obtaining policy. 

(For other cases, see Insurance, Dec. Dig. §§ 310[1], 392[1].) 

Appeal from Circuit Court, Greene County; Guy D. Kirby, Judge. 

Action by Nannie C. Schwab against the Brotherhood of American Yeomen. 
From a judgment for plaintiff, defendant appealed to the Springfield Court of Appeals, 
which certified the case. Judgment of the trial court reversed. 

John T. Sturgis and Frank B. Williams, both of Springfield, for appellant. 

RAGLAND, J. This appeal was first lodged with the Springfield Court of Appeals, 
and was argued and submitted there. The decision reached by a majority of that 
court was deemed by one of its members to be contrary to previous decisions of the 
other Courts of Appeals; hence, the certification of the cause here. 

The issues under the pleadings, and the facts, are correctly outlined in the 
principal opinion as follows: 

“There is but one question to be determined in this case, and that is whether 
there is any evidence from which a trier of the fact could reasonably find that 
the defendant had by its conduct impliedly waived the right to insist upon a for- 
feiture of the certificate of insurance, and we shall therefore state the facts of the 
case with a view to the conclusion to be reached on a determination of this sole 
question. 

“It appears from the record that the appellant (hereafter referred to as the 
defendant) is a fraternal benefit society of the State of Iowa, and doing business 
in the State of Missouri; that in April, 1917, a certificate of insurance was issued 
to the plaintiff. It was duplex in character, the same providing that, upon satis- 
factory proof that the holder of the certificate had become totally disabled, one-half 
of the principal sum of the insurance would be due. It is shown that there was 
a provision in the policy that, owing to the age of the plaintiff and the amount of 
the monthly payments she was making at the time of the alleged disability, the 
total amount of the insurance was something over $700, and that half of this amount 
was due on proof of total disability, and the other half would become due on the 
death of the insured, provided she kept up the regular monthly payments. This 
suit is for the amount due for total disability, which is for half the total amount. 
The trial court gave her a judgment for $355.84, and it is from this judgment that 
the appeal is taken. 

“The undisputed facts show that at the time the plaintiff made application for 
this insurance she incorporated in her application certain warranties, which the trial 
court found to be untrue and breached; that is, she misrepresented the facts in 
her application for insurance, in that she stated that the only operation which had 
ever been performed on her was for appendicitis, whereas the proof at the trial 
showed, and the court so found in its finding of facts, that she, prior to the appli- 
cation for insurance, had been operated on for womb trouble, and that her Fallopian 
tubes had been removed. Her claim for disability was based on trouble with this 
organ. The direct question was asked her in her application concerning this, and 
she denied ever having had such an operation. We therefore must take this case 
upon the finding of facts made by the trial court, for which there was ample evi- 
dence in support thereof, and in fact conclusive evidence to our minds in support 
thereof, which is that, when the plaintiff procured the certificate of insurance from 
the defendant, she had made a material misrepresentation, which was a warranty, and 
which under the law of Missouri is a sufficient ground for associations, such as 
this defendant is, to forfeit the certificate. Cromeens v. Sovereign Camp, 208 Mo. 
App. 11, 233 S. W. 287; Kribs v. United Order of Foresters, 191 Mo. App. 524, 
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177 S. W. 766; Daffrom v. Modern Woodmen, 190 Mo. App. 303, 176 S. W. 498; 
Wilson v. Brotherhood (Mo. App.), 223 S. W. 992. 


“The record before us shows, without contradiction, and as found in the find- 
ing of facts by the trial court, that on August 18, 1918, the plaintiff made up her 
proof of loss for total disability, and on the 19th day of August, 1918, there was in 
the hands of the defendant the proof of loss and the affidavits of the physicians, 
which affidavits showed that the plaintiff had made misrepresentations in the appli- 
cation for the certificate of insurance. The August dues were paid to the corre- 
spondent of the local homestead, and so were the September dues paid, and the 
October dues were paid on October 7. On October 7, the day on which the October 
dues were paid, the same not becoming delinquent until after October 31, the attor- 
neys for the plaintiff wrote to the defendant, reciting that their client was totally 
disabled, and asking what the defendant would require for further proof. In answer 
to that letter, on October 16, the defendant wrote to the attorneys for the plaintiff 
that it did not feel that Mrs. Schwab was entitled to anything, for the reason that . 
she failed to state the true condition in her application when she joined the society, 
and that, had she stated the true conditions, she would not have been permitted to 
become a member, and further stated that the board felt that all she could expect 
from the society was a refund of the money which she had paid in her monthly 
installments. On October 28 the chief correspondent for the defendant company in 
Des Moines, Iowa, the home office of defendant, wrote to the plaintiff that the board 
of directors had rejected her claim for disability, and had instructed the Supreme 
Office to refund the dues which she had paid, and informing her that, if she would 
hand the certificate over to the homestead correspondent at Springfield, she would 
receive a check for the dues theretofore paid. On October 16, the same day that 
defendant wrote to plaintiff's attorneys, it also wrote to its correspondent in charge 
of the homestead at Springfield that all the defendant would do would be to 
return to Mrs. Schwab the dues which she had paid, and asked him to ascertain 
whether she would surrender the certificate on the return of these dues. On October 
24 the correspondent of the homestead wrote defendant that it had called on the 
plaintiff, but had been unable to see her, on account of the family being ill with 
influenza. On November 25 following the local correspondent wrote to the defend- 
ant association that he had called on the plaintiff in regard to her disability claim, 
and that she did not want to surrender her certificate and receive back the amount 
of the payment she had made. In this letter he asked the home office to advise him 
whether he was to accept the November dues, which must be paid on or before 
November 30, and stating that she was desirous of paying them. On November 30 
the plaintiff paid 85 cents to the local correspondent for the defendant and took his 
receipt therefor. 


“There is no claim in this case that the local correspondent had authority to 
waive any provisions of the by-laws or contract of insurance. This 85 cents the 
correspondent sent in to the chief office at Des Moines, and the finding of facts 
is that on December 1, which was before it would have received the 85 cents paid 
November 30, the defendant wrote a letter from Des Moines, Iowa, to the local 
correspondent, inclosing a check for $20.95, which was the total amount ©f dues 
that it had received and was offering back to plaintiff, which, of course, did not 
include the last payment made on November 30. The court made a finding of fact, 
and which was conclusively a fact, that the letter in which he inclosed the November 
dues to the defendant passed the letter which defendant wrote to him on December 1, 
while in the mails; that is to say, the defendant on December 1 did not know, when 
it was returning all of the dues which had been paid prior to November 30, that any 
dues had been received by the local correspondent for November. On December 3, 
which was before the defendant could possibly have had a reasonable time given it 
to decide on whether it would retain the November payment, which had been for- 
warded to it by the local correspondent, the plaintiff filed this suit, and then, 
on December 4, the local correspondent returned the check for $20.95, past dues 
refused by plaintiff, and in that letter informed the defendant that plaintiff had 
brought suit the day before, on December 3. The 85 cents, which was the amount 
sent to the defendant for the November 30 payment, was not returned or offered 
to be returned by the defendant until it filed its answer to this suit, which appears 
from the record to have been on March 15, 1919. It did, however, instruct the local 
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correspondent to receive no dues for December, and no dues were paid by plaintiff 
for December, and none paid thereafter. 

“Under this statement of facts the trial court held that the defendant had 
waived its right to forfeit the contract of insurance for disability, which right the 
court necessarily held could have been insisted upon up to the filing of the suit. 
We say this because the court found that there had been a breach of warranty, 
which permitted the defendant to forfeit the certificate, and further found that 
October 16, after which date nothing else was done by the defendant up to the 
filing of the suit, was a reasonable time in which to investigate and determine whether 
it would insist upon a forfeiture. It is also shown that on that date the defendant 
did write to the attorneys for plaintiff, stating that the evidence showed plaintiff 
had misrepresented facts which were warranties in her application for insurance, 
and refused from that time on to this date to pay for the total disability claimed, 
because of the misrepresentations. It therefore appears to us that, if there could 
be any waiver in this case, it must be from the fact that the defendant retained 
the 85 cents, which it actually received in the home office at Des Moines after this 
suit was instituted by the plaintiff on December 3.” 

[1] A waiver is an intentional relinquishment of a known right. To make 
out a case of implied waiver of a legal right, there must be a clear, unequivocal 
and decisive act of the party showing such purpose, or acts amounting to an estoppel 
on his part. First National Bank v. Maxwell, 123 Cal. 360, 55 Pac. 980, 69 Am. 
St. Rep. 64; Kilpatrick v. Railroad, 38 Neb. 620, 57 N. W. 664, 41 Am. St. Rep. 741; 
Viele v. Insurance Co., 26 lowa 9, 96 Am. Dec. 83; Swedish American Bank v. 
Koebernick, 136 Wis. 473, 117 N. W. 1020, 128 Am. St. Rep. 1090. It has been said 
that the law of waiver is a “technical doctrine introduced and applied by courts for 
the purpose of defeating forfeitures.” It has also been said that in insurance cases 
the courts are inclined to grasp any circumstances which indicate an election to 
waive a forfeiture, although insufficient to create a technical estoppel. But even in 
insurance cases the intention to waive must plainly appear, or else the acts or conduct 
relied upon as constituting waiver must involve some element of estoppel. Parsons, 
Rich & Co. v. Lane, 97 Minn. 98, 106 N. W. 485, 7 Ann. Cas. 1144. 

[2] As pointed out in the statement and analysis of facts from which we 
have quoted, the only circumstance upon which a waiver can be predicated in this 
case is the failure of defendant to offer to return the premium paid November 30. 
Defendant could not have offered to return such premium before the suit was filed, 
because not received in time for it to have done so. It did make such offer on its 
first appearance to the suit. At the time the 85 cents came into its hands, it had 
theretofore in the most positive terms denied all liability under the certificate, 
because of plaintiff's false representations in its procurement; it had made a formal 
tender to her of the premiums paid under it, and the tender had been rejected. It 
is difficult to discover anything in the situation that called for a reassertion by defend- 
ant of its right to a forfeiture, or that made it incumbent upon it to make a new 
tender, which it had every reason to believe would be refused. However, it did 
shortly afterward instruct its local correspondent to accept no more dues from plain- 
tiff, and that instruction was followed. Defendant therefore impliedly reiterated its 
insistence of forfeiture up to the very moment of filing its answer in the suit, 
in which it again expressly asserted the right. How, then, can it be held that from 
defendant’s failure to offer to return the premium of 85 cents, during the interim 
between its receipt and the filing of the answer, it may be inferred that defendant 
intended to abandon its right to avoid the policy? On the facts and circumstances 
as a whole, such inference is clearly inadmissible. 

[3] Nor was plaintiff in any way placed at disadvantage by defendant’s not 
offering to return, until it filed its answer, the premium paid November 30. She 
was not misled with respect to bringing the suit, because she paid the premium in 
the face of defendant’s positive disclaimer of liability, and then filed the suit before 
defendant could take ‘any action with reference thereto; she was not misled with 
regard to the prosecution of the suit after it was begun, because defendant asserted 
the claim of forfeiture upon its first appearance in court; there is not, in fact, a 
single element of estoppel which plaintiff can invoke. 

[4] For the reasons stated, we are of the opinion that there was no substantial 
evidence upon which to base the finding of waiver. Our conclusions are in harmony 
with the general rule that a return of the premium is not essential to the avoidance 
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of a policy, nor is its mere retention a waiver, especially where the insured was 

guilty of fraud in obtaining the policy. 14 R. C. L. 1193. 

The judgment of the trial court is reversed. 

All concur. 

MAYO v. METROPOLITAN LIFE INS. CO. No. 1963.) 
(Supreme Court of New Hampshire. Hillsboraugh. May 6, 1924.) 
126 Atlantic Reporter, 15. 

1. INSURANCE—INSURER CAN DEFEND ON GROUND OF FRAUD UN- 
LESS ESTOPPED. 

An insurer can defend an action on insurance policies on the ground that they 
were procured by fraud, unless estopped. 

(For other cases, see Insurance, Dec. Dig. § 262.) 

2. EQUITY—INSURER, ESTOPPED TO SET UP FRAUD BY JUDGMENTS 
ON BILLS IN EQUITY, CAN APPLY TO HAVE ORDER ON BILLS 
VACATED. 

In an action on insurance policies where defendants were estopped by judg- 
ments on bills in equity seeking cancellation to set up fraud in the procurement of 
the policies, they could apply to the court to vacate the orders of dismissal of the 
bills in equity. 

(For other cases, see Equity, Dec. Dig. § 430[1].) 

Transferred from Superior Court, Hillsborough; Allen, Judge. 

Action by Florence Mayo against the Metropolitan Life Insurance Company 
On transferred questions. Case discharged. 

Assumpsit to recover on the insurance policies litigated in Mayo v. Metropolitan 
Life Ins. Co., 123 Atl. 576. After the decision in this court, orders were made in 
the superior court that the bills be dismissed. 

The questions (a) whether it would be a defense to show that these policies 
were procured by fraud, and (b) whether the defendants can make that defense 
in these actions, were transferred by Allen, J., without a ruling. 

Taggart, Tuttle, Wyman & Starr, of Manchester, and Murchie & Murchie, of 
Concord, for plaintiff. 

Branch & Branch, of Manchester, for defendant. 

YounG, J. [1] It would be a defense for the defendants to show that these 
policies were procured by fraud if they were not estopped to make it, by the 
judgments in the bills in equity. Chesley v. Dunklee, 77 N. H. 263, 267, 90 Atl. 965; 
McDonald v. Railway, 71 N. H. 448, 457, 52 Atl. 982, 59 L. R. A. 448, 93 Am. 
St. Reo. 550; Metcalf v. Gilmore, 63 N. H. 174, 189. 

[2] It does not necessarily follow, however, that the defendants are remediless. 
They can apply to the superior court to vacate the orders on the bills in equity, 
and if the court finds that that is what justice requires, it will undoubtedly grant 
them the relief prayed for. 

Case discharged. 

Snow, J., was absent; the others concurred. 


WARD v. NEW YORK LIFE INS. CO. (No. 11550.) 
(Supreme Court of South Carolina. July 18, 1924.) 
123 Southeastern Reporter, 820. 

INSURANCE—FALSE STATEMENTS IN REINSTATEMENT APPLICA- 
TION HELD DEFENSE NOTWITHSTANDING STATUTE AND IN- 
CONTESTABLE CLAUSE IN POLICY. 

Where after time limited for payment of premiums had elapsed policy was rein- 
stated, false statements in application for reinstatement was a defense to an action 
on the policy, notwithstanding the statute denying insurer’s right, after two years, 
to dispute the truth of the application, and a provision in policy that it shall be 
incontestable except for non-payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

a Appeal from Common Pleas Circuit Court of Florence County; E. C. Dennis, 

Judge. 
Action by Mary D. Ward against the New York Life Insurance Company. Judg- 

ment on directed verdict for defendant, and plaintiff appeals. Affirmed. 

S. J. Royall and R. B. Fulton, both of Florence, for appellant. 
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Thomas & Lumpkin, of Columbia, for respondent. 

Fraser, J. Agreed statement of testimony and exhibits: 

“As will be noted, the entire cause of action of the plaintiff was admitted by 
the defendant in its answer and in open court, an affirmative defense being set up 
by it. The defendant thereupon offered to introduce evidence in support of the 
allegations set up in its answer. The plaintiff, through her attorneys, objected to 
any and all testimony offered by the defendant in support of the allegations in its 
answer upon the ground that the policies of insurance were more than two years 
old at the time of the death of the insured, and also more than two years old at 
the time of the reinstatement, and further that the premiums had been paid, and 
that the policies of insurance were in full force and effect at the time of the death 
of the insured, and that the insurance company had accepted two premiums for two 
full years prior to the reinstatement, and that the policies contained a provision 
making the ‘policies incontestable for any cause after two years from its date of 
issue except for non-payment’ of premiums; and, further, that under the statutes in 
this state ‘all life insurance companies that shall receive the premium on any policy 
for the space of two years shall be deemed and taken to have waived any right 
they may have had to dispute the truth of the application for insurance; that the 
assured person had made false representations, and the said application shall be 
deemed and taken to be true.’ 

“His honor, E. C. Dennis, presiding judge, overruled the objection and per- 
mitted the defendant to introduce testimony in support of the allegations in its 
answer. 

“Tt was proven that the assured, W. O. Ward, in the spring of 1921, had been 
confined in the Florence Infirmary on three different occasions, on each occasion 
suffering with alcoholism. It was proven that the assured, W. O. Ward, had been 
treated several times by Dr. W. S. Lynch, of Lake City, in the spring of 1921, 
and also in the early fall of 1921, for delirium tremens, staying most of the time 
in the Lynch Hospital at Lake City. It was proven that the assured, W. O. Ward, 
had been treated by Dr. H. M. Graham, of Scranton, Florence County, on several 
occasions for alcoholism. It was proven that the assured, W. O. Ward, had been 
committed to the State Hospital for the Insane in May, 1921, and paroled about 
the middle of June, 1921, this petition having been made by wife of insured. The 
plaintiff admitted that the answers contained in the application for reinstatement were 
untrue. It was proven, however, that the plaintiff knew nothing about the ques- 
tions and answers in the application for reinstatement, and there was no proof 
that she was a party to the alleged fraud. 

“For the purposes of this appeal it is admitted that there was a lapse of the 
policies of insurance on October 23, 1921, for non-payment of premium, and that 
the said policies of insurance were reinstated by the New York Life Insurance Com- 
pany after the days of grace had expired. 

“No testimony was offered in the rebuttal by the plaintiff. Thereupon the 
defendant made a motion for a directed verdict upon the ground that the sole and 
only inference to be drawn from the testimony was that the assured, W. O. Ward, 
had obtained a reinstatement of the two insurance policies upon fraudulent repre- 
sentations contained in his application for reinstatement, and the proof same was 
not contradicted by the plaintiff, but was, in fact, admitted. The proofs of death 
dated February 27, 1922, showed the deceased died of ‘excessive use of whisky.’ 

“The plaintiff then made a motion for a directed verdict in her behalf on the 
same grounds upon which she, through her attorneys, objected to the introduction 
of any testimony by the defendant in support of the allegations in its answer. The 
presiding judge thereupon directed a verdict in favor of the defendant. 

“It is hereby agreed by and between R. B. Fulton and Sam J. Royall, attorneys 
for the plaintiff, and Thomas & Lumpkin, attorneys for the defendant, that the fore- 
going shall constitute the record in this cause for the purposes of the appeal in the 
Supreme Court. 

“It is further agreed that any original agreements may be used in arguments 
before the Supreme Court. Thomas & Lumpkin, Attorneys for Respondent. Sam 
J. Royall and R. B. Fulton, Attorneys for Appellant. December ——, 1923.” 

Motion for a directed verdict by defendant: 

“At the conclusion of the testimony, defendant moved for a directed verdict in 
favor of the defendant, as follows: 
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“On the ground that the testimony shows that the policy lapsed for non-payment 
of premium; that after said lapse the deceased made application for reinstatement 
knowing and stating that his policy had lapsed; in that application for reinstate- 
ment he made certain answers to questions contained in the application; that these 
answers, we alleged in our answer in the case, were untrue and false; that he knew 
them to be untrue and false; that the defendant company relied and acted upon the 
answers the deceased made in that application for reinstatement and reinstated the 
policy; that thereafter, upon the death of Mr. Ward, they were put on notice that 
some sickness had intervened between the date of the original policy and the date of 
his application for reinstatement, and that upon a complete investigation, carefully 
made, they found that each and every answer contained in that application for rein- 
statement was false, and that they immediately tendered back the premium and served 
a letter of rescission on Mrs. Ward, the plaintiff, and, upon suit being filed, set up 
these facts and asked that the policy be declared null and void and of no effect; that 
on these grounds the policy should be declared null, void and of no effect, and a 
verdict directed .in favor of the defendant company.” 

Motion for a directed verdict by the plaintiff: 

“The plaintiff moved for the direction of a verdict in favor of the plaintiff 
on the ground that, the policy having been in force for two years and two premiums 
having been paid thereon, it was under the terms of the policy contract incontestable, 
and that no testimony should have been admitted on the trial as to whether state- 
ments alleged to have been made by the deceased in the application for reinstaterhent 
were true or false, as such statements were irrelevant on the ground that the policy 
was under its terms incontestable, and also on the ground that the policy was incon- 
testable under our statute in this state.” 

Order directing verdict for the defendant: 

“This matter is now before me on a motion to direct a verdict on behalf of 
the plaintiff and on behalf of the defendant. The plaintiff objected to the introduc- 
tion of any evidence with reference to any statement made in the application for 
reinstatement, and asked that a verdict be directed on the ground that such state- 
ment, whether fraudulent or whether true, could not be considered by reason of 
the fact that, under the statute, premiums for two years had been paid and the policy, 
by its terms, was incontestable after two years. It seems to me that the applica- 
tion for reinstatement should be considered. The policy, according to its terms, 
permitted thirty days of grace in which to pay the premium, and after the expira- 
tion of those thirty days it could be reinstated upon the application being approved 
by the defendant. On the second day after the expiration of the days of grace the 
application for reinstatement was made and the premium paid. It turns out that 
the statements, made by the deceased for the reinstatement of the policy, were untrue, 


and admitted to be such by the plaintiff; therefore I directed the verdict for the 
defendant.” 


Exceptions : 

“Exception 1. The court erred in allowing the defendant to introduce testi- 
mony in support of its defense set forth in its answer after the entire cause of 
action of the plaintiff had been admitted in open court by the defendant that 
the policies of insurance were in full force and effect at the time of the death of 
the insured, and that the premiums for two full years had been paid by the insured 
and accepted by the defendant; the error being that fraud is no defense to an action 
based upon a life insurance policy after the premium for two full years has been 
paid and accepted.” 

Only one exception is quoted, as the appellant's argument concedes that an answer 
to this question determines the case. 

The appellant relies upon the statute quoted. The language is clear. After 
two years the company waives any right they may have had to dispute the truth 
of the application for insurance, that the assured person had made false represen- 
tations, and the said application shall be deemed and taken to be true. There was 
no attempt to attack the application for insurance. If a litigant has a right of 
which he my not avail himself, there must be some statute, rule of law or provision 
of the contract that prevents it. We have not been cited to any statute or rule of 
law that destroys the defense. The incontestable clause in the policy is not in the 
“case,” and we can base no binding judgment thereon. It is but fair to the parties 
to say that the incontestable clause is quoted in the argument of both appellant and 
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respondent, but it cannot help the appellant. As quoted, the incontestable clause 
reads: “And shall be incontestable after two years from the date of its issue, except 
for non-payment of premiums.” 

The contest of these policies is based upon the non-payment of premiums within 
the time provided by the contract, or the extension of thirty days. The plaintiff 
then relied upon a reinstatement not covered by the statute and failed. 

Judge Dennis was right. The evidence was admissible, and, being undisputed, 
a direction of a verdict for the defendant was properly made. 

The judgment appealed from is affirmed. 

Watts, Cothran and Marion, JJ, concur. 

Gary, C. J., did not participate. 


INTERNATIONAL TRAVELERS’ ASSN. v. GRIFFING. (No. 9118.) 


(Court of Civil Appeals of Texas. Dallas. May 24, 1924. 
Rehearing Denied June 21, 1924.) 


264 Southwestern Reporter, 263. 


2. INSURANCE—FAILURE TO NOTIFY OF DEATH HELD NOT TO PRE- 
CLUDE RECOVERY ON BENEFIT CERTIFICATE IN ABSENCE OF 
VERIFIED PLEA. 

Under Rev. St. art. 5714, requiring that failure to give notice be specially pleaded 
under oath, in an action for a death on a benefit certificate, failure to give notice 
within the specified time cannot preclude recovery; the plea of failure to give such 
notice not being under oath. 

(For other cases, see Insurance, Dec. Dig. § 815[2].) 

5. INSURANCE—EVIDENCE HELD SUFFICIENT TO SUSTAIN JUDG- 
MENT THAT DEATH WAS FROM VIOLENT EXTERNAL MEANS. 
In an action on a benefit certificate insuring against death from injuries caused 

by external, violent and accidental means, evidence that insured died from the effects 

of a fall on a slippery sidewalk, held sufficient to support a judgment for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 

6. INSURANCE—SUBSEQUENTLY ENACTED BY-LAW HELD NOT TO 
AFFECT BENEFIT CERTIFICATE. 

Under Rev. St. art. 4807, where a benefit certificate insured against death from 
injuries caused by external, violent and accidental means, it could not be avoided 
by subsequent amendment of the by-laws of the association requiring such injuries 
to be independent of all other causes. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

Appeal from District Court, Dallas County; C. A. Pippen, Special Judge. 

Action by Elsie S. Griffing against the International Travelers’ Association. 
From judgment for plaintiff, defendant appeals. Affirmed. 

Seay, Seay, Malone & Lipscomb, of Dallas, for appellant. 

Cockrell, McBride, O’Donnell & Hamilton, of Dallas, for appellee. 

Looney, J. Elsie S. Griffing, plaintiff, sister of Frank D. Griffing and bene- 
ficiary in a policy of life insurance or certificate of membership issued by Interna- 
tional Travelers’ Association, defendant, brought this suit on the policy, alleging 
that the death of her brother, the insured, occurred on March 7, 1919, within the 
terms of the insurance contract. The case was tried without a jury,°and judgment 
was rendered in favor of plaintiff for $6,100, being the amount of the policy plus 
accrued interest, from which deferdant appealed. 

The insurance contract, in so far as is material, reads as follows: 

“International Travelers’ Association, Dallas, Texas, U. S. A., by this certificate 
of membership, certifies that Frank D. Griffing is a member of said International 
Travelers’ Association and is entitled to all the benefits provided for in the by-laws 
of said association in force and effect at the time the accident occurs, from which 
his claim for such benefits arises, and by accepting this certificate he agrees to be 
bound by such amendments and changes in said by-laws as may be hereafter made. 
The by-laws of said association provide for the payment by said association of the 
following benefits for injuries caused by external, violent and accidental means: * * * 
In case of death, amount realized from one $2 assessment levied on each member, 
maximum payment, $5,000. * * *” 

Frank D. Griffing, the insured, was secretary of the Elks Club of Dallas, located 
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about one block east of the residence occupied at the time by him and his sister, 
the appellee herein. He was crippled, as the result of an injury received in the 
year 1912, necessitating the use by him of a crutch in walking; but, in other respects, 
he was well and in good physical condition at the time he suffered the injury of 
which complaint is here made. On November 25, 1918, it was raining and sleeting, 
rendering the sidewalks slippery, and about 1 o'clock p.m. en that day insured left 
the Elks Club to go home for lunch. Within 30 to 40 minutes after leaving the 
club he reached home; his leg was broken in two places, and he was suffering 
intensely. The evidence shows that the injury was caused by a fall, due to the slip- 
ping of his crutch, and that he died on March 7, 1918, as the result of the acci- 
dental injury. 

At the time of his death an assessment of $2 levied on each member of appel- 
lant association in good standing would have realized at least $5,000. There was 
in force at the time a by-law of appellant providing that no death claim would 
be paid unless proofs of death were filed in the office of the association by the claim- 
ant within 91 days from the date of the death of the member. There was also a 
by-law in force providing that death benefits would only accrue in the event death 
ensued within 26 weeks from the date of the accident. The death of insured 
occurred within 26 weeks from the date of the accident, but no proof of his death 
was ever filed by claimant in the office of the association. 

On November 29, 1918, a few days after the injury, insured made out and 
furnished to appellant, on a blank provided by it for that purpose, a detailed report 
in writing of the accident and injury, stating therein, among other things, that the 
accident occurred at 1.23 p.m. November 25, 1918; that it had been raining that 
day, causing him to slip and fall; and that no one else witnessed the accident. 

On January 22, 1919, appellant paid to the insured $200 benefits under the terms 
of the policy on account of the injury received, as evidenced by the following com- 
bined check and receipt: 

“International Travelers’ Association, No. 5349. Dallas, Texas. 1/22/1919. - Pay 
to the order of Frank D. Griffing $200.00, two hundred dollars. Acceptance of this 
check is a terminating settlement in full by the payee herein named of all claims 
against the International Travelers’ Association under certificate of membership 
No. 939 for loss or damage by reason of all accidental injuries to this date, includ- 
ing injuries received on the 25th day of November, 1918. [Signed] Dave D. Cahn, 
Sec’y & Treas. [Countersigned] Price Cross, Pres.” 

The check is addressed to the American Exchange National Bank, Dallas, Tex. 
The receipt was signed and the check was collécted by the insured. 

[1] In the course of the trial below appellant offered in evidence certain pur- 
ported amendments to its by-laws adopted after the issuance of the policy. On 
objection by appellee, the court excluded these amendments, to which ruling appel- 
lant excepted, prepared, had approved and filed a bill, which is a part of this record. 
These amendments, if legally adopted, changed the by-laws of the association in two 
material respects; that is to say, the provision as a condition precedent to liability 
that death should occur within 26 weeks from the date of the accident was changed 
to read 90 days, and, as touching the contingency insured against, which was de- 
scribed in the policy as “injuries caused by external, violent and accidental means,” 
was by the amendment changed to read, “whenever a member of this association, 
in good standing, shall, through external, violent and accidental means; receive 
injuries which shall, independently of all other causes, result in his death,” etc. 

It will be noted that the change sought to be made by the amendment was the 
addition, after the words “accidental means,” of the language, “which shall, inde- 
pendently’ of all other causes, result in death.” As stated above, when these amend- 
ments were offered in evidence, they were excluded by the court on objection urged 
by appellee; but we fail to find an assignment of error complaining of the action 
of the court in this respect. It follows that the questions presented in propositions 
urged by appellant, based in any sense on the action of the court in excluding this 
evidente, and also questions presented by propositions based on the language of the 
by-laws as amended, are not before us, and therefore cannot be considered. 

We now pass to the questions properly assigned and presented for review: 

[2] By an appropriate assignment and proposition, appellant insists that the 
judgment below is not sustained by, but is contrary to, the uncontradicted evidence, 
in that, at the time of the alleged injury and death of Frank D. Griffing, there was 
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in full force and effect a by-law of appellant providing that no death claim would 
be paid unless proofs of such death were filed in the office of the association by the 
claimant within 91 days from the date of the death of said member, etc. In our 
conclusions of fact we found that a by-law such as is described above was in existence 
at the time of the injury and death of the insured, and we found, further, that no 
proof of his death was ever filed in the office of appellant within 91 days from the 
date of the death. . 


Appellant, in its answer below, pleaded the want of notice under this by-law, but 
the plea was not under oath, as required by the statute, nor did appellant attempt 
by allegation and proof to show that 91 days, required as a condition precedent to 
the right to sue, was a reasonable provision as applied to the contract in question. 

Article 5714, Revised Statutes, provides: 


“No stipulation in any contract requiring notice to be given of any claim for 
damages as a condition precedent to the right to sue thereon shall ever be valid, 
unless such stipulation is reasonable; and any such stipulation fixing the time within 
which such notice shall be given at a less period than ninety days shall be void, 
and, * * * in any suit brought under this * * * article it shall be presumed that 
notice has been given, unless the want of notice is specially pleaded under oath.” 


In the case of W. H. Francis, Guardian, v. International Travelers’ Associa- 
tion, 260 S. W. 938, decided by this court March 15, 1924 (not yet officially reported) 
we gave to this statute a construction in harmony with the uniform interpretation 
heretofore given by the courts. We said: 

“This statute required appellee, if it sought to take advantage of and defeat 
recovery on the ground that notice of claim of death had not been filed within 
ninety-one days of the death of the assured, to specially plead the same under 
oath in order to raise the issue at all. 

“This it failed to do, as its plea was not sworn to. Hence, the conclusive pre- 
sumption must be indulged that notice of the claim of death was in fact filed. 

“It was said in one case construing this statute: 

“*The appellant in this case did not plead the want of notice under oath, and 
the presumption that notice was given is conclusive, and any evidence in relation 
thereto was inadmissible.’ So. Kansas Ry. Co. v. Hughey (Tex. Civ. App.) 182 
S. W. 364; St. L., B. & M. Ry. Co. v. Marocofich (Tex. Civ. App.) 185 S. W. 51; 
North Am, Accident Ins. Co. v. Miller (Tex. Civ. App.) 193 S. W. 757; St. Louis, 
etc., Ry. v. Honea (Tex. Civ. App.) 84 S. W. 268. 

“Again it will be observed that article 5714 provides that any notice of a claim 
required by any contract as a condition precedent to sue shall never be valid, unless 
such stipulation is reasonable, and a stipulation for a less period than ninety days 
is pronounced void. In construing this provision in Taber v. Western Union, 104 
Tex. 272, 137 S. W. 106, 34 L. R. A. (N.S.) 185, Mr. Justice Dibrell said: 

“*The purpose of the act was to fix a minimum period of ninety days from 
the time the cause of action arose in which notice of any claim for damages might 
be required by a stipulation as a condition precedent to the right to sue, and to 
declare as a matter of law the invalidity of any contract undertaking to fix a shorter 
time than ninety days in which such notice is required to be given.’ 

“The by-law invoked by appellee stipulated for a period of ninety-one days. 
Was this a reasonable time as applied to the insurance contract in question? We 
think not. The time mentioned is just over the line of legal validity, and, in order 
for it to be considered reasonable in fact, the burden was upon appellee to plead and 
make proof of its reasonableness, which it neither did nor attempted.” 

For these reasons, we overrule this assignment. 

[3] Appellant further contends that the court below committed reversible error 
in permitting appellee to testify over its objection to a statement made by deceased 
to his sister on arriving at his home with reference to the fall and injury and 
what caused him to fall; the objection being that there was nothing in the record 
to show the connection in time or distance, as to when and where the accident occurred, 
or how it occurred, and that such evidence was hearsay and self-serving. 

There is no hard and fast rule as to the precise time near an occurrence within 
which declarations explanatory thereof must be made in order to be admissible. 
The facts and circumstances in cases vary so widely that the courts adjudicate 
the question according to the facts of the case under consideration and the admissi- 
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bility whether or not of evidence as res geste rests largely in the discretion of 
the trial court. A satisfactory statement of the general rule is as follows: 

“A declaration made or an act done after the happening of the principal 
fact may be admissible as a part of the res geste when it is so intimately inter- 
woven with the principal fact by the surrounding circumstances as to raise a reason- 
able presumption that it was made or done under the immediate influence of the 
principal transaction or event itself, and is the spontaneous utterance or expression 
of thoughts created by and springing out of the transaction itself rather than the 
result of premediation or design.” 22 C. J. pp. 455, 458. 

[4] In order that evidence of acts and declarations, otherwise objectionable, 
may be admitted under the res geste rule, it must appear that they are the spontan- 
eous outgrowth from, in fact a part of, the principal litigated act, and, in determining 
the question of spontaneity, courts will also look to the condition of the declarant 
at the time of making the statement. A statement will ordinarily be held spontaneous 
if at the time when made the condition of declarant was such as to raise the infer- 
ence that the effect of the occurrence on his mind still continued as when he had 
received an injury and was suffering severe pain. The element of time is not con- 
trolling, but is important, as it is obvious that a declaration or act is usually spon- 
taneous in proportion as it is near in point of time to the occurrence that called it 
forth; but, at last, the decision of each case must turn on its own peculiar facts. 

The circumstances under which deceased made the statement to which appellant 
objected are substantially as follows: Deceased, who was crippled by an injury 
received in the year 1912, walked with the aid of a crutch, left the Elks Club, of 
which he was secretary, about 1 o’clock p.m. November 25, 1918, to go to his resi- 
dence about 1 block distance; it had been raining and sleeting; the walks were slick 
and slippery; deceased was well and in good spirits when he left the club; within 
30 or 40 minutes thereafter—the exact time cannot be stated—he reached home 
with his leg broken in two places, suffering severe pain, and, on meeting his sister, 
the appellee, under these circumstances and in this condition, made the statement 
to which appellant objected. 

It is our opinion that the statement was admissible. The facts related were so 
closely connected with the main fact as to be a part of and inseparable therefrom. 
The statement could not have been the premeditated narrative of a past transaction, 
but was made by insured while suffering severe pain and under the immediate 
influence of his recent experience; in other words, the facts were talking through 
deceased rather than deceased talking about the facts. This assignment of appellant 
is also overruled. 

[5] Appellant, in another assignment, questions the sufficiency of the evidence 
to sustain the judgment below, in this, that the evidence failed to show, or was 
insufficient to show, that the death of the insured was within the terms of. the 
contract. The contract sued on obligated appellant to pay the benefit “for injuries” 
resulting in death, “caused by external, violent and accidental means.” The ques- 
tion presented by this assignment is whether the evidence was sufficient to show 
that the injury and death of Frank D. Griffing were caused by external, violent, and 
accidental means. 

We believe this question should be answered in the affirmative. As hereinbefore 
stated, the evidence shows that on the day in question insured left the Elks Club 
to go home for lunch, at the time he was well and unhurt, save for the old 
injury that made him a cripple, and within 30 or 40 minutes thereafter reached 
home suffering violent pains from an injury to his leg, broken in two places. In 
a written statement offered in evidence by appellant, dated November 29, 1918, 
made by insured for the purpose of collecting from appellant certain disability bene- 
fits provided for in the policy, in answer to the questionnaire as to how the accident 
happened, etc., he said: That owing to the fact that it had been snowing and rain- 
ing, he was caused to slip and fall and, in this way, the injury was received. He 
was never a well man afterwards, and died, as the result of the injury, on March 7, 
1919, 

Even if the statement made by him to his sister on reaching home had been 
excluded, no reasonable conclusion could be reached from the evidence remaining, 
other than that he received the injury by slipping and falling on the sidewalk, and 
that the same was caused by external, violent, and accidental means. 

[6] Appellant does not seriously question the fact that the injury received by 
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the insured was caused by external, violent, and accidental means; but its insistence 
seems to be that the death of insured was not the result of an accident “exclusively 
and independent of all other causes,” that the diseased and physical condition of 
insured, operating. in conjunction with the results of the accident, caused his death, 
and that the accidental injury simply hastened death. 

The contingency insured against is described in the contract sued on as “injuries 
, caused by external, violent and accidental means.” The language, “exclusively and 

independent of all other causes,” relied on by appellant to sustain its contention, is 
not a part of the contract. Appellant offered to prove that the original by-laws 
were amended so as to contain this language, but, on objection, the evidence was 
excluded. 

However, if the evidence had been admitted, our conclusion would be the same. 

The chapter of the Revised Statutes under which appellant was chartered pro- 
vides, in article 4807, as follows: 

“Every policy or certificate issued by any such corporation shall specify the 
sum of money which it promises to pay upon the contingency insured against, and 
the number of days after the receipt of satisfactory proof of the happening of such 
contingency at which such payment shall be made; and, upon the happening of 
such contingency, such corporation shall be liable for the payment of such amount 
in full at the time so specified, subject to such legal defenses as it may have against 
the same.” 

This statute requires the contingency insured against to be stated in the certi- 
ficate or policy of insurance. 

In the Francis Case, supra, recently decided by this court, the policy described 
the contingency insured against as accidental death. Subsequently the insurance 
association enacted by-laws changing the contract in several respects, including a 
material changé with reference to the contingency insured against. The question 
presented for our decision there was the same now being discussed, that is, whether 
the policy or the subsequently adopted by-laws should prevail. 

We held in that case, in line with prior decisions of our courts, that the con- 
tract must prevail, that it could not be avoided or in any manner affected by re- 
pugnant or conflicting by-laws, either in existence at the time of the issuance of the 
policy or subsequently adopted. 

After a careful consideration of appellant’s assignments and propositions, we 
find no error, and therefore affirm the judgment of the court below. 

Affirmed. 


SOVEREIGN CAMP, W. O. W., v. JACKSON et al. (No. 6654.) 


(Court of Civil Appeals of Texas. Austin. April 16, 1924. Rehearing Denied 
June 4, 1924.) 
264 Southwestern Reporter, 289. 

1. INSURANCE—CONDITION ATTACHED TO FRATERNAL CERTIFI- 
CATE AS TO MILITARY SERVICE HELD BINDING ON INSURED 
AND BENEFICIARY. 

A condition attached to a certificate in a fraternal benefit assoriation reducing 
the amount of the death benefit in the event insured died beyond boandaries of the 
United States, while in military service of the United States, unless he notified 
sovereign clerk and paid him an additional premium to keep policy in force for the 
full amount, held valid and binding on insured and beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 791 [1].) 

3. INSURANCE—LOCAL OFFICIALS OF SUBORDINATE INSURANCE 
LODGE NOT AUTHORIZED TO BIND LODGE BY ACTS BEYOND 
SCOPE OF THEIR AUTHORITY. 

Since Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4847, expressly authorizes 
fraternal insurance orders to enact by-laws providing that subordinate bodies or 
officers, such as local camp officials, shall have no authority to waive any condition 
in certificates, when such a by-law is enacted, such local officials of subordinate in- 
surance lodges are special agents with limited powers, and have no authority to bind 
the head camp or authorities by agreements, representations, or acts of estoppel 
outside the scope of their limited agency. 

(For other cases, see Insurance, Dec. Dig. § 755 [2].) 
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4. INSURANCE—BENEFICIARY HAS BURDEN OF PROVING WAIVER 
OF CONDITION IN BENEFIT CERTIFICATE. 

The burden of proof is upon beneficiary to prove a waiver of a condition in 
benefit certificate in a fraternal association. 

(For other cases, see Insurance, Dec. Dig. § 817 [2]. 

5. INSURANCE—EVIDENCE WITNESS WOULD HAVE PAID ADDITION- 
AL INSURANCE IF HE HAD KNOWN OF THAT REQUIREMENT 
HELD INADMISSIBLE. 

Where member died in military service, and benefit society resisted payment of 
full amount of certificate because of nonpayment of additional dues, which, in case 
of military service, were required, testimony of beneficiary’s husband, that he was 
ready and willing to pay any additional dues had he known of same was inadmissible, 
because immaterial. 

(For other cases, see Insurance, Dec. Dig. § 818 [1].) 

8. INSURANCE—MONUMENT BENEFIT NOT REDUCED BY CLAUSE AS 
TO DEATH IN MILITARY SERVICE. 

Benefit certificate provision reducing amount of benefit in case of death in 
military service and failure to pay additional dues held not to reduce amount of 
monument benefit. 

(For other cases, see Insurance, Dec. Dig. § 791 [1].) 

Appeal from Williamson County Court; A. S. Fisher, Special Judge. 

Action by Ellen Jackson and husband against the Sovereign Camp, Woodman 
of the World. Judgment for plaintiffs, and defendant appeals. Reformed on con- 
dition of remittitur. 

De E. Bradshaw, of Omaha, Neb., and White, Wilcox, Graves & Taylor, of 
Austin, for appellant. 

Wilcox & Graves, of Georgetown, for appellees. : 

Corer, Special Chief Justice. [1] This action was brought by appellee, Ellen 
Jackson, joined pro forma by her husband, against appellant, to recover upon a 
benefit certificate issued by it to Manton M. Parsons, brother of said appellee, she 
being named as beneficiary therein. The contract provided that, if insured died 
within one year from its date, appellant would pay $500 to the beneficiary; if 
within two years, $750; and if afterward, $1,000, and further that appellant would 
contribute $100 to a monument to be erected over the grave of insured, provided 
the said certificate was in force at the time of his death and he was in good 
standing. Attached to the said certificate were a number of conditions, made a part 
thereof, and to all intents as binding as the certificate itself. The condition material 
upon this appeal reads as follows: 

“Fifth. In the event the holder of this certificate shall die while serving in 
any branch of the United States Army or Navy, either as an officer or enlisted man, 
outside the boundaries of the United States of America, then the amount due under 
this certificate shall be such proportion of the amount thereof as the period he 
has lived since becoming a member bears to his expectancy of life at the time of 
a such member, determined by the National Fraternal Congress Table of 

fortality. 

“Provided that, should the holder of this certificate so desire, he may within 
thirty (30) days after entering the service in any branch of the United States 
Army or Navy, as an officer or enlisted man, notify the sovereign clerk at the 
home office of the society, Omaha, Nebraska, United States of America, that he has 
entered such service of the United States of America and pay in advance to the 
sovereign clerk, for the society, the sum of $37.50 (thirty-seven and 50/100 dollars) 
per $1,000 insurance per annum in addition to the regular assessment prescribed by 
Section 56 of the constitution and laws of the Sovereign Camp of the Woodmen 
of the World; and upon so doing at the death of the member or as soon thereafter 
as possible, the amount prescribed in this certificate shall be paid to his beneficiary 
or beneficiaries. 

“Provided, further, that should any member of this society who has entered 
the service of the United States Army or Navy, either as an officer or enlisted man, 
pay the additional war risk of $37.50 per $1,000 per annum and die in the United 
States without having served outside the boundaries of the United States of America, 
the total amount paid by him as war assessments shall be refunded to his bene- 
ficiary or beneficiaries.” 
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The insured was a young man within the age of enlistment, and when our 
nation joined the allies and declared war upon Germany in 1918 he responded promptly 
to this sublime call of duty, joined the army as an enlisted man; and within one 
year from the date of the benefit certificate died upon the friendly shores of 
Scotland, outside the boundaries of the United States. Neither the soldier nor any 
one for him had paid the additional $37.50 mentioned in the foregoing proviso, or 
any part thereof. It would seem that he only owed $18.75 additional war risk 
premium, since his insurance for the first year was only $500. Nevertheless this was 
not paid, and we are constrained to hold, much against what we would like to do, 
the condition, harsh though it be, binding’ upon insured and his beneficiary. 

We do not doubt that the young soldier died in the confident belief that his 
sister was secured in the sum of $500 by this certificate. Doubtless he failed to 
read his policy, and was unaware of this condition. It belongs to that class of 
conditions and provisions in insurance policies called lurking conditions and pro- 
visions by some of the courts. However, it was plainly written in the conditions 
annexed to his certificate, which he accepted in_writing duly signed. Immediately 
upon proof of death, appellant claimed the benefit of the condition, figured out 
the proportional amount due thereunder to be $25.63, and tendered same to plaintiff, 
thus “keeping the word of promise to the ear whilst breaking it to the hope.” Of 
this tender the sum of $21.26 is the proportion for the $500 benefit. Under the law 
that is the limit of liability, unless appellant has waived the condition, as appellees 
contend. : 

We know of no case in Texas, and have been cited to none, where this condi- 
tion has ben passed upon by the appellate courts. In several of the sister states this 
identical W. O. W. war risk condition and similar ones in policies of other compa- 
nies have been before the courts. Uniformly the condition has been upheld and 
enforced. It has been held.not to violate any rule of public policy. It has 
been held to apply to both drafted soldiers and volunteers. The condition 
has been unsuccessfully attacked from several angles. Sovereign Camp, Wood- 
men of the World v. Griffin, 30 Ga. App. 217, 117 S. E. 261; Sovereign Camp, 
Woodmen of the World v. Peaugh, 150 Ark. 176, 234.S. W. 161; Sovereign Camp, 
Woodmen of the World v. Ricks, 26 Ga. App. 374 106 S. E. 185; Railey v. United 
Life & Accident Co., 26 Ga. App. 260, 106 S. E. 203; McQueen v. Sovereign 
Camp, Woodmen of the World, 115 S. C. 411, 106 S. E. 32; Millie Jones v. 
Sovereign Camp, Woodmen of the World (Louisiana Appeals) ; Carlton v. Sovereign 
Camp, Woodmen of the World (Ohio Appeals). 

We hold with these authorities that the condition was legal and one which the 
parties had a right to make, and, having embodied it in their written contract, it is 
binding and enforceable. 

[2,3] Nor do we believe that the record discloses that the condition has been 
waived. The record does not contain the findings and conclusions of the learned 
trial judge, and we are unable to discover the theory upon which judgment was 
rendered for plaintiff. It would be our duty to uphold the decision if it has support 
in the testimony upon any reasonable and legal theory. Walker v. Cole, 89 Tex. 
323, 34 S. W. 713; Id. (Tex. Civ. App.) 27 S. W. 882; Daniel v. De Ortiz (Tex. 
Civ. App.) 140 S. W. 486. ; 

It is contended that the condition and payment of the extra war risk assessment 
of $37.50 were waived by the officers of the local camp. Considerable evidence 
appears in the statement of facts showing that appellee and her husband before the 
death of insured made application to the regular local camp officers of appellant’s 
lodge to ascertain whether the benefit certificate was in good standing, and were 
assured that it was, and that all dues of every character had been paid. The diffi- 
culty here is that the constitution and by-laws of appellant, to which insured had 
subscribed and agreed when he became a member, expressly provide that the local 
camp officials shall not have authority to waive any condition in the: benefit certi- 
ficates of members. The statute expressly authorizes fraternal insurance orders 
to enact such by-laws. Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4847. It is well 
settled that local officials of subordinate insurance lodges are special agents with 
limited powers, and have no authority as such to bind the head camp or authorities 
of such lodge by agreements, representations, or acts of estoppel outside the scope 
of their limited agency. Sov. Camp, W. O. W. v. Wernette (Tex. Civ. App.) 216 
S. W. 669; Sov. Camp, W. O. W. v. Putman (Tex. Civ. App.) 206 S. W. 970; 
Miller v. Illinois Bankers’ Life Ass’n 138 Ark. 442, 212 S. W. 310, 7 A. L. R. 378; 
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Grayson vy. Grand Temple (Tex. Civ. App.) 171 S. W. 489; United Moderns v. 
Pike (Tex. Civ. App.) 76 S. W. 774; Supreme Lodge Knights of Honor vy. Keener, 
6 Tex. Civ. App. 267, 25 S. W. 1084; Modern Woodmen of Amr. v. Tevis, 117 Fed. 
369, 54 C. C. A. 293. 

[4] Again it is contended that the head camp officials of the lodge at Omaha, 
Neb., have waived the war risk condition. We have read the statement of facts 
carefully to ascertain if this contention has sufficient support in the testimony. The 
evidence is very vague and mainly of a negative character, showing that the mem- 
bership generally were unaware of the existence of this war risk condition in the 
recent certificates and the amendments to the by-laws of the order. It is shown 
that in a considerable range of the membership not one instance was known of 
any enlisted soldier paying the extrahazardous assessment of $37.50. The burden 
of proof is upon appellees to prove a waiver, Sovereign Camp, W. O. W. v. Cooper 
(Tex. Civ. App.) 208 S. W. 550; Commercial Assurance Co. v. Dunbar, 7 Tex. Civ. 
App. 418, 26 S. W. 628. The evidence is insufficient to sustain the issue of waiver. 
The testimony indicates that it is possible the general head officers of the lodge may 
have failed generally to enforce this condition against soldiers. It appears to have 
been unknown to a large body of the membership and unpopular with some of the 
general officers. In view of this we will so shape our judgment that appellees may, 
if they desire, avail themselves of a remand and of the opportunity of sustaining 
the issue of waiver by positive testimony. Or in the alternative, appellees may allow 
our judgment to become final by entering the remittitur indicated. 

As there may be another trial, we indicate our views on the admissibility of 
certain testimony. We are of the opinion that the evidence complained of in the 
eighth, ninth, and tenth assignments of error is hearsay and inadmissible, unless 
connected up with some competent and sufficient proof of authority conferred on 
the local clerk, J. T. Gude, to act for the main head camp with reference to. the 
war risk condition and assessment. 

[5] We sustain the eleventh assignment of error, and hold that the evidence 
of J. W. Jackson that he was ready and willing to pay any additional dues had he 
known of same is inadmissible, because such evidence is wholly immaterial. 

We overrule the thirteenth, fourteenth, fifteenth, sixteenth, and seventeenth 
assignments of error. The evidence therein complained of is admissible as bearing 
on the issue of waiver. We have indicated that we do not consider such character 
of evidence alone to be sufficient, but appellees may be able to produce further testi- 
mony which may add to the probative force of such evidence. 

[6] The lower court excluded the statements of W. A. Fraser as complained 
of in plaintiff’s bill of exceptions No. 1. There is no cross-assignment of error, 
at least it is not to be found in appellees’ brief, and we are therefore not called upon 
to pass upon the admissibility of this testimony. But it occurs to us that upon an- 
other trial appellees should have the benefit of such testimony for what it is worth. 
The objections to his evidence go to the weight rather than to the competency of 
the evidence. 

[7,8] Appellant assigns error to the portion of the judgment allowing recovery 
of the $100 under the monument feature of the certificate. The certificate being 
in good standing at the time of the death of the soldier, even though for the modicum 
tendered, appellant’s responsibility for this $100 contribution arose. It declined and 
neglected to exercise supervision over the erection of the monument, and contends ~ 
that it is responsible only for the pitiful proportion of such sum allowed in the war 
risk condition. It taxes one’s credulity to believe that the soldier ever considered 
that his beneficiary would ever be called upon to accept $21.36 in settlement of the 
$500 benefit provision of his certificate, and we would not so hold did not the plain 
language of the war risk condition limit recovery to a small proportion by designa- 
ting the method of calculation according to the National Fraternal Congress Table of 
Mortality. It would be ridiculous to apply this war risk proportional division to 
the monument benefit. It would amount to $4.27, the amount included in such 
tender. Since the war risk condition does not expressly refer to and apply to the 
monument feature, we construe the certificate most strongly against the insurer 
and hold appellant liable for the entire sum. The contract does not state to whom 
such $100 is payable in the event, as in this instance, the lodge repudiates its liability 
and fails to supervise the construction of the monument. But it must be payable 
to some one. The Supreme Court of Oklahoma has held the beneficiary cannot 
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recover this $100 monument benefit. Sovereign cae Woodmen of the World v. 
Jackson, 57 Okl. 318, 157 Pac. 92, L. R. A. 1916F, 166. The court criticises the 
case of Woodmen of the World v. Locklin, 28 Tex. Civ. App. 488, 67 S. W. 331, 
holding the contrary, calling attention that in the Texas case recovery was per- 
mitted without the point being raised or discussed. However, in the later case this 
court upon fair, if not entirely satisfactory, reasoning, held the beneficiary entitled 
to recover this benefit. Woodmen of the World v. Torrence (Tex. Civ. App.) 103 
S. W. 652. We are bound by these decisions, especially the latter by this court. 
After this decision was rendered, appellant continued to write its contracts in Texas 
with substantially this same provision in them as we find in the instant case, except 
now the lodge retains supervision over the erection of the monument. But, this 
supervision being waived, the provision remains substantially the same as at the 
time the case cited was decided. Therefore the ip must be presumed to have 
included the construction of this court in W. O. W. v. Torrence, supra, as part of 
their contract. For this additional reason we uphold this part of the judgment 
below. 

From the record we are able to calculate that the proportional amount due 
appellees under the war risk condition is $21.36. Appellant tendered $25.63, being 
the proportional calculation on both the $500 benefit and the $100 monument features 
of the certificate. We ascertain that upon $500 this calculation ‘is $21.36 and upon 
$100 is $4.27. We eliminate this latter, and, there being no question as to the correct- 
ness of the figures, we accept $21.36 as correctly stating the sum due under the war 
risk condition upon the $500 benefit portion of the certificate. This amount appellees 
are entitled to recover in addition to the $100 monument benefit, making $121.36 in 
all. 

If then appellees will within 20 days from this date enter a remittitur of $478.64, 
thereby reducing the judgment to $121.36, to bear interest at 6 per cent. from the 
27th day of July, A. D. 1922, the judgment of the lower court will be so reformed, 
and as thus reformed affirmed. Otherwise the judgment of the lower court will 
be reversed and remanded for a new trial consistent with this opinion. 

Reformed and affirmed, if remittitur be entered, otherwise reversed and remanded. 
McClendon, C. J., and Blair, J., disqualified, did not sit. 

R. E. Cofer, of Austin, Tex., was appointed Special Chief Justice, and Geo. E. 


Shelley, of Austin, Special Associate Justice, who sat with Associate Justice Baugh 
in the case. 


HEMPHILL COUNTY HOME een ASS’N et al. v. RICHARDSON. 
(No. ' 
(Court of Civil Appeals of Texas. Amarillo. June 11, 1924. Rehearing Denied 
June 25, 1924.) 
264 Southwestern Reporter, 294. 

1. INSURANCE—MEMBER OF UNINCORPORATED BENEFIT ASSOCIA- 
TION BOUND BY BY-LAWS UNDER WHICH HE BECAME MEMBER. 
Where application for insurance in mutual aid association, and the constitution and 

by-laws of the association, are by terms of certificate made a part of contract of 

insurance, one becoming a member impliedly agrees to be bound by all the legal 
acts of the majority under the compact of the articles of the association and cannot 
question the validity of the by-laws under which he became a member. 

(For other cases, see Insurance, Dec. Dig. § 718.) 

2. INSURANCE—PERSON BECOMING. MEMBER OF MUTUAL INSUR- 
ANCE COMPANY MUST INFORM HIMSELF OF ITS BY-LAWS 
WHICH BIND HIM. ; 

A member of a mutual insurance company cannot escape: force of by-laws, 
though he may have had no actual knowledge of them. 

(For other cases, see Insurance, Dec. Dig. § 718.) 

3. INSURANCE—STATUTE MAKING CONSTITUTION, BY-LAWS, AND 
APPLICATION PART OF CONTRACT OF INSURANCE HELD TO AP- 
PLY TO MUTUAL AID ASSOCIATION. 

Vernon’s Sayles, Ann, Civ. St. 1914, art. 4834, making the constitution, by-laws, 
and application part of the contract in a fraternal benefit society, applies to mutual 
aid association; Vernon’s Ann. Civ. St. Supp. 1922, art. 4859, merely exempting such 
association from such burdens imposed by the statutes relating to fraternal benefit 











































































900 Insurance Law Journal, Vol. 63. [Dec., 1924 


societies as are incidental to monthly meetings, form of government, payment of 

benefits, investment of funds, etc. 

(For other cases, see Insurance, Dec. Dig. § 718.) 

4. INSURANCE—CONSTITUTION AND BY-LAWS OF MUTUAL BENEFIT 
SOCIETIES ARE PART OF CONTRACT BETWEEN ASSOCIATION 
AND MEMBER WHO IS BOUND BY THEM. 

Constitution and by-laws of a mutual benefit society are part of contract between 
association and member, and he is conclusively presumed to be bound by their pro- 
visions in so far as they affect his contract. 

(For other cases, see Insurance, Dec. Dig. § 718.) 

5. INSURANCE—ANSWER IN APPLICATION TO MUTUAL AID ASSO- 
CIATION OR FRATERNAL BENEFIT SOCIETY BINDS APPLICANT 
AND BENEFICIARY IN ABSENCE OF FRAUD OR OTHER EQUIT- 
ABLE GROUNDS. 

It is the duty of an applicant for membership in a mutual aid association or 
fraternal benefit society to read over the answers written in the application before 
signing, as such answer binds both the applicant and the beneficiary, in the absence 
of fraud or other equitable grounds. 

(For other cages, see Insurance, Dec. Dig, § 723 [2].) 

6. INSURANCE—MISREPRESENTATION OF AGE HELD MISSTATE- 
MENT OF MATERIAL FACT AVOIDING CERTIFICATE IN MUTUAL 
AID ASSOCIATION. in ; 

Where the laws of a mutual aid association excluded membership of one over 
55, deceased’s answer in his application giving his age as 54 years, when in fact 
he was above age limit, was a misstatement of a material fact as a matter of induce- 
ment to the formation of the contract amounting to fraud and avoided the certificate 

h as to deceased and the beneficiary. . 

(For other cases, see Insurance, Dec. Dig. § 723[3, 4].) 

7. INSURANCE—PAST WAIVER BY MUTUAL AID ASSOCIATION OF 
AGE LIMIT HELD NOT TO CONFER RIGHTS UPON SUBSEQUENT 
CERTIFICATE HOLDER AS TO WHOM THERE WAS NO WAIVER. 
That a mutual aid association improperly waived for a time a provision of its 

contract in accepting certain members over the age limit, held not to obligate it to 

continue that practice, and conferred no — a subsequent certificate holder 
as to whom there was no waiver as to age limit. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) ; 

9, INSURANCE—WAIVER OF AGE LIMIT TO BE AVAILABLE TO BENE- 
FICIARY MUST AMOUNT TO ESTOPPEL. ae . 

A waiver by a mutual aid association as to the age limit of one applying for 
insurance must, to be available to ne eT) estoppel. 

For other cases, see Insurance, Dec. Dig. ; 

10. INSURANCE. KNOWLEDGE OF OFFICERS OF MUTUAL AID ASSO- 
CIATION ESSENTIAL PREREQUISITE TO WAIVER. . : 
Knowledge on the part of officers of a mutual aid association was an essential 

yrerequisite to waiver of age limit. ; 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

Appeal from District Court, Hemphill County; W. R. Ewing, Judge. 

Suit by Mrs. Elizabeth Richardson against the Hemphill County Home Protec- 
tive Association and others. Judgment for plaintiff, and defendants appeal. Reversed 
and rendered for defendants. 

Sanders & Jennings, of Canadian, for appellants. 

Hoover, Hoover & Willis, of Canadian, for appellee. ies 

Hatt, C. J. The appellee, the beneficiary in a certificate of membership issued 
to her husband, W. C. Richardson, filed this suit against the appellant association, 
an unincorporated local mutual aid association, naming as co-defendants all of the 
officers and members of the board of directors, praying for judgment against the 
association and against the officers and directors individually and as officers for the 
amount of the certificate, and further praying for a mandamus to compel the officers 
to assess the members of the association for the purpose of paying the amount due 
upon the certificate of membership. She alleged that the certificate had been issued 
to her husband on July 2, 1921; that he died December 11, 1922, while in good stand- 
ing in the association. She set out the terms of the certificate entitling her as the 
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beneficiary to recover the sum of $1,000. She further alleged that the association 
was an unincorporated concern; that its officers and directors were in law partners 
and liable jointly and severally to pay her the amount of her certificate; that she 
had made demand in writing under V. S. C. S., art. 4746, as a prerequisite to her 
right to claim 12 per cent. damages and attorney’s fees; that she had employed attor- 
neys at the price of $250 to represent her, which amount was a reasonable fee, and 
had assigned to them an interest in the claim to that extent. The certificate of 
membership issued to her husband, W. C. Richardson, was attached to the petition 
as an exhibit. It is dated July 2, 1921, at Canadian, Tex., and recites: 

“That W. C. Richardson is this day admitted as a member of the Hemphill 
County Home Protective Association, subject to the following conditions: (1) That 
his membership is based upon his application, which application is filed in the office 
of the Hemphill County Home Protective Association, and made a part of his con- 
tract and in accordance with the constitution and by-laws of this association.” 

Further stipulations relate to the payment of assessments and the payment to 
Elizabeth Richardson, his wife, the sum of $1 for each member in good standing 
at the time of his death, and recites that the certificate is subject to the constitution 
and by-laws of the association. The acceptance of the certificate, subject to the con- 
ditions set out therein, was signed by the insured, W. C. Richardson. 

The defendants answered, denying under oath the allegation of partnership, and 
alleged that the insured misrepresented his age in his application for membership, 
stating that his age was 54 years when in fact he was 65 years of age; that the age 
limit for membership in the association was 55 years, as fixed by the constitution; 
and that the insured was not eligible to membership either under the constitution 
of the association or of the laws of the State of Texas governing such associations. 
It is further alleged that the representation as to the age of the insured was a 
warranty; that the certificate was issued in good faith, believing that the statements 
in the application were true; that the association never learned that the insured had 
misstated his age until after his death, and that $19, being the amount which insured 
had paid into the association, was tendered to the plaintiff and deposited in the reg- 
istry of the court. By a supplemental petition the plaintiff denied that the insured 
had executed the application or made any false representations; and further denied 
that any by-law of the association limited the age of members to 55 years; that the 
board of directors, in the exercise of their powers, had waived the provisions of the 
constitution with reference to age, not only as to the deceased Richardson, but at 
various other times had accepted members and issued certificates to others whom 
they knew to be over 55 years of age; that they had accepted other members whose 
ages were not stated and some whose ages were incorrectly stated in their application, 
and had accepted dues from all such members and paid out on certificates of de- 
ceased members whose ages were above the constitutional limit; that in point of 
fact the association had no age limit, but had accepted members promiscuously with- 
out reference to age and had accepted members where it was obvious to any per- 
son who would see and observe the applicant that his age was bound to be above 
the constitutional limit; that such officers were charged with knowledge that such 
persons were over the constitutional age; that on June 1, 1918, the directors at a 
regular meeting passed and recorded upon the minutes a resolution raising the age 
limit to 60 years. The appellant filed a supplemental answer, containing a general 
demurrer and several special exceptions, a general denial, and also -specially denied 
that the officers ever knowingly issued certificates to persons over the constitutional 
age limit. : 

Article 7, §1, of the constitution, referred to in the pleadings; provides: 

“Any white person between the ages of eighteen and fifty-five, of good character, 
shall be eligible to membership.” 


The case was submitted to the jury upon special issues, and which the jury 
answered as follows: 

“(1) On July 1, 1921, the association was maintaining and adhering to an age 
limit of 55 years in accepting as members those who applied for insurance in the 
association. (2) At the time Richardson applied for and secured insurance the 
association was not knowingly accepting and insuring persons older than 55 years. 
(3) Richardson did not represent to R. G. Wood that he was only 54 years of age. 
(4) R. G. Wood knew that Richardson was more than 55 years of age at the time 
Richardson applied for insurance. (5) That the association so conducted its affairs 
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in accepting members that W. C. Richardson, at the time he applied for insurance, 
believed and relied on such conduct as entitled one over 55 years of age to become 
a member and receive insurance.” 

In response to special issues requested by the defendant, the jury found: 

“(1) That on July 1, 1921, the association was not accepting members as old 
as W. C. Richardson was at that time. (2) That on July 1, 1921, the association 
was maintaining and adhering to an age limit of 55 years, including the fifty-fifth 
year. (3) That the officers of the association, acting in good faith, believed that 
Richardson’s age, as given in the application, was true and issued the certificate on 
the faith of such statement in the application.” 

From a judgment for Mrs. Richardson, based upon said finding, the matter is 
before us for review. 

The jury’s finding, if supported by the evidence, established these facts: (1) That 
the officers of the association were not knowingly issuing certificates of membership 
to applicants who were over 55 years of age, and did not issue the certificate in 
question with knowledge that Richardson was over said age; (2) that Richardson 
believed that a certificate issued to him would be valid; (3) that he did not mis- 
state his age to the agent Wood; (4) that Wood knew Richardson was over the 
age limit when he received the application. The effect of the verdict is that both 
the association and Richardson have acted in good faith, and that the fraud, if 
any, in having the association issue a certificate to an applicant over the age limit 
is attributable to the agent Wood. 

[1] The first question to be considered is: Shall Mrs. Richardson be bound by 
the constitutional provision limiting the age of members to 55 years? What is 
termed “the application” in this case is a meager affair. It is a slip of paper about 
two inches square, containing the following words, with a blank after each: 

Age Address Occupation 
Family physician I am in good health 


Oral testimony introduced in connection with it shows that when filled out it 
was accepted by the association and formed the basis for the issuance of the cer- 
tificate. This application is, by express terms of the certificate, made a part of 
the contract, and by express reference in the certificate the constitution and by-laws 
are also a part of the contract. 

[2] It is said in 1 Bacon, Benefit Societies (3d Ed.), § 81: 

“The by-laws of a society are binding upon all of the members and all are 
conclusively presumed to know them. The Supreme Court of Indiana says: ‘One 
who becomes a member of such an organization is chargeable with knowledge of 
its laws and rules and is bound by them. He cannot be ignorant of them, nor can 
he refuse obedience to them unless, indeed, they are illegal or require the performance 
of acts which the law forbids. By-laws not in themselves illegal and not requir- 
ing the performance of acts contrary to law, must, therefore, be deemed binding 
upon all persons who become members.’ The reason of this rule is that by becom- 
ing a member one impliedly agrees to be bound by all legal acts of the majority under 
the compact of the articles of the association, and a member cannot question the 
validity of the by-laws under which he became a member. In a recent case the 
Supreme Court of Indiana said: ‘A person who becomes a member of a mutual 
insurance company assents to the by-laws under which he acquires a membership and 
he cannot afterwards successfully assail their validity on the ground that they were 
not regularly adopted. * * * A person who has voluntarily become a member of 
a corporate body cannot object that the corporation had no power to make a by-law.’ 
One of the duties of a person who becomes a member of a mutual insurance com- 
pany is to inform himself of its by-laws, and he cannot escape their force, although 
he may have had no actual knowledge of them. A very strong application of this 
rule was made in a mutual insurance company case in which Chief Justice Gibson 
declared that without such a rule mutual companies could not exist. In the case of 
Miller v. Hillsborough Mutual Fire Insurance Company the general doctrine was 
carried very far, the court saying: ‘But it is clear that a member of the com- 
pany is chargeable with notice of all of the by-laws of the company and of the 


conditions of insurance adopted by the company, whether contained in the by-laws 
or in resolutions.” 


[3] V. S. C. S., art. 4834, provides: 
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“Every certificate issued by any such society shall specify the amount of benefit 
provided thereby, and shall provide that the certificate, the charter or articles of 
incorporation (or, if a voluntary association, the articles of association), the con- 
Stitution and laws of the society, and the application for membership and medical 
examination, signed by the applicant, and all amendments to each thereof, shall 
constitute the agreement between the society and the member, * * * and any changes, 
additions or amendments to said charter or articles of incorporation, or articles of 
association, if a voluntary association, a constitution or laws duly made or enacted 
subsequent to the issuance of the benefit certificates shall bind the member and his 
beneficiaries, and shall govern and control the agreement in all respects the same 
as though such changes, additions or amendments had been made prior to and were 
in force at the time of the application for membership.” 

There seems to be no title or even chapter of the Texas statutes relating spe- 
cifically to local mutual aid associations, and while article 4834 is a part of title 71, 
chapter 7, relating to fraternal benefit societies, we think it is broad enough in its 
provisions to apply to the appellant. Vi & S. (1922 Suppl.), art. 4859, in terms 
describes the appellant association and denominates it a “local mutual aid association,” 
and exempts it from the provisions of chapter 7, provided said local mutual aid 
association “shall plainly state upon its certificates, applications and all advertising 
matter, in a conspicuous manner, that said association is a local mutual aid asso- 
ciation.” The certificate contains such a statement, but the application does not. 
The record is silent as to whether such statement appears upon its advertising matter. 
A careful consideration of article 4859 convinces us that it was intended by the 
Legislature to exempt local mutual aid associations from the burdens and duties 
imposed by chapter 7 upon fraternal benefit societies incident to monthly meetings, 
form of government, payment of benefits, investment of funds, etc., and the rule 
making the constitution, by-laws and application a part of every contract, as is pro- 
vided by article 4834, is not abrogated, as it applies to associations like appellant. 
We are therefore of the opinion that under these circumstances article 4834 is 
applicable to this case. 

[4] In any event, it is the general law that the constitution and by-laws of 
mutual benefit societies are a part of the contract between the association and the 
member, and that every member who receives a certificate of membership is con- 
clusively presumed to be bound by the provisions of the constitution and by-laws 
which affect the validity of his contract. The courts of Texas have uniformly so 
held in cases where either fraternal benefit societies or local mutual aid associations 
are parties litigant. Splawn v. Chew, 60 Tex. 534; Pledger v. Business Men’s Asso- 
ciation (Tex. Civ. App.), 198 S. W. 810; United Moderns v. Colligan, 34 Tex. Civ. 
App. 173, 77 S. W. 1032; Brotherhood of Railway Trainmen v. Cook (Tex. Civ. 
App.), 221 S. W. 1049; M. W. A. v. Owens (Tex. Civ. App.), 130 S. W. 858; 
Carter v. Sovereign Camp, W. O. W. (Tex. Civ. App.), 220 S. W. 239; Sergeant 
v. Goldsmith Dry Goods Co., 110 Tex. 482, 221 S. W. 259; Grand Lodge, A. O. U. W., 
v. Schwartz (Tex. Civ. App.), 205 S. W. 156; Haywood vy. Grand Lodge of Texas, 
K. P. (Tex. Civ. App.), 138 S. W. 1194; Sovereign Camp, W. O. W., v. Nigh (Tex. 
Civ. App.), 223 S. W. 291. 

[5] It is the duty of an applicant for membership in an association of this kind 
to read over the answers written in his application before signing it, and in the 
event of a failure to do so both the applicant and the beneficiary, in the absence 
of fraud or other eg grounds, are bound by the answers so made. Sovereign 
Camp, W. O. W., Lillard (Tex. Civ. App.), 174 S. W. 619; tte Camp, 
W. O. W., v. Rodriguez (Tex. Civ. App.), 249 S. W. 266. 

[6] The misrepresentation in the application as to Richardson’s age is material. 
If in fact he was over 55 years of age, he could not become a member. It goes 
to the very foundation of the contract. Whether it is made a warranty or a con- 
dition is not important, since it is the misstatement of a material fact as a matter 
of inducement to the formation of the contract amounting to fraud in law and avoids 
the certificate, both as to the assured and the beneficiary. Collins v. United Brothers 
of Friendship and Sisters of the Mysterious Ten (Tex. Civ. App.), 192 S. W. 800; 
Modern Order of Prztorians v. Hollmig (Tex. Civ. App.), 105 S. W. 846; 1 A. L. R. 
459-467, note; Cooley’s Briefs on Insurance, vol. 3, §§ 2023, 2024; Id., vol. 6 (Suppl.), 

§§ 2023, 2024 ; 1 Bacon, Benefit Societies (3d. Ed.), § 225. 
[7] There is evidence showing that when the appellant association was first 
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organized the officers did waive the age limit for a time and knowingly accepted 
some members over the age of 55 years; but there is sufficient evidence to support 
the jury’s finding that this practice had ceased when Richardson’s application was 
received, and that the officers acted in good faith in accepting his application, which 
stated his age to be 54. The fact that the association had, through its officials, im- 
properly for a time waived a provision of its contract in accepting certain members 
over the age limit in nowise obligated the association or the officers to continue to 
violate this constitutional provision in the future, and confers no right upon a sub- 
sequent certificate holder as to whom the jury found there had been no such waiver. 

[8-10] The elements of “equitable estoppel are not pleaded by appellee. She 
does not allege that Richardson knew of the custom, if any, of the association and 
its officers, to accept members who were over age; nor is it alleged that relying 
upon that fact he applied for membership and had paid fees and assessments. An 
equitable estoppel must be specially pleaded. Ross v. Moskowitz, 100 Tex. 434, 
100 S. W. 768; Reed v. Robertson, 106 Tex. 56, 156 S. W. 196. Waiver, to be 
available to appellee in this case, must amount to an estoppel, and this is not shown. 
The finding of the jury that the association did not know that Richardson was 
over age precludes the idea of a waiver, since knowledge on the part of the officers 
of the association is an essential prerequisite to waiver. 

There are numerous other assignments which, in view of the conclusions we 
have above announced, it becomes unnecessary to consider. 

For the reasons stated, the judgment is reversed and is here rendered for the 
appellant. * 

Boyce, J. I do not concur in the conclusion that the provisions of article 4834, 
Revised Statutes, are applicable to mutual aid associations. See article 4859, Vernon’s 
Ann. Civil Statutes, 1922 Suppl. However, I concur in the disposition of the case 
as placed on other grounds stated in the opinion. 

Ranpoipn, J. I concur with Judge Boyce. 


STATE LIFE INS. CO. OF INDIANA v. LITTLE. (No. 2342.) 


(Court of Civil Appeals of Texas. Amarillo. May 28, 1924. Rehearing Denied 
June 25, 1924.) 
264 Southwestern Reporter 319. 

2. INSURANCE—NOTE OF THIRD PARTY PAYMENT OF PREMIUM. 
Note of third party is payment, when an insurance company accepts it in lieu 

of cash as premium payment. 

(For other cases, see Insurance Dec. Dig. § 186[4].) 

3. INSURANCE—FACTS HELD TO SUSTAIN IMPLIED FINDING THAT 
wa COMPANY ACCEPTED CHECK AS PAYMENT OF PRE- 
Facts held to sustain an implied finding by trial judge that life insurance company 

accepted check, subsequently protested, in payment of premium. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

4, INSURANCE—INSURANCE COMPANY RECEIVING CHECK IN PAY- 
MENT OF PREMIUM ACQUIRES ADDITIONAL RIGHT. 

A life insurance company receiving a check in payment of an annual premium, 
though check is protested, acquires a right against insured which it did not have before 
receipt of check, since it may treat check as a personal obligation and collect it by suit. 

(For other cases, see Insurance, Dec. Dig. § 186[4].) 

5. INSURANCE—FINDING THAT INSURANCE COMPANY HOLDING 
PROTESTED CHECK WAIVED PAYMENT OF PAYMENT OF PRE- 
MIUM BY CASH HELD WARRANTED. 

Finding held warranted that life insurance company receiving check subsequently 
protested payment of premium and retaining it after protest, waived its right to insist 
upon cash payment. 

(For other cases, see Insurance, Dec. Dig. §665[8].) 

Appeal from District Court, Wichita County; P. A. Martin, Judge. 

Action by Delphia Little against the State Life Insurance Company of Indiana. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Seay, Seay, Malone & Lipscomb, of Dallas, for appellant. 

Carrigan, Montgomery, Britain, Morgan & King of Wichita Falls for appellee. 
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Hatt, C. J. On May 31, 1919, the appellant company issued to L. H. Little a life 
insurance policy for $2,500 which contained the following double indemnity clause: 

“During the premium paying period of this policy and excluding any time while 
the same may be in force as extended insurance, all premiums having been duly paid 
and this policy being then in force, in the event of the death of the insured resulting 
from bodily injury sustained and effected directly through external, violent and acci- 
dental means (murder or suicide, sane or insane, not included) extlusively and. inde- 
pendently of all other causes provided such death shall occur within ninety days from 
the date of the accident, the company will pay to the beneficiary or: beneficiaries here- 
under, in addition to the amount otherwise due under this policy, the sum of $2,500.” 

The policy also contained nonforfeiture options as follows: 

“After premiums have been paid for two years from the date hereof (this policy 
then being in force and provided there is no indebtedness against it) at the time any 
premium becomes due or within the period of grace or upon default in the payment of 
any premium when due, or within thirty-one days thereafter, the owner of this policy 
may select any one of the options in the following table and, in the event no such 
selection is made, the company will continue this policy in force as extended inusrance, 
according to the first option and all other options will be deemed waived; such ex- 
tended insurance being nonparticipating and without loan or cash values,” etc. , 

No selection was made by the insured. All premiums prior to the 3lst day of 
May, 1921, were paid, and the policy was in force on that.date. Little received notice 
in due time that the premium would be due on May 31, 1921. On June 25th thereafter 
he mailed to the company a check signed “Little Sporting Goods Company” on the 
City National Bank of Wichita Falls for the sum of $89.95, the amount of the annual 
premium. This check was received by the company June 27, 1921, and on the same 
day deposited in the Indiana Bank of Indianapolis for the credit of its account, and 
the same was duly credited to the account of the company on that day. The check 
was forwarded by the Indianapolis bank to the Federal Reserve Bank at Dallas, Tex., 
and by that bank forwarded to the City National Bank of Wichita Falls, upon which 
it was drawn, for collection. The check was received by the Wichita Bank on the 
Ist day of July, 1921, was protested “account of insufficient funds.” The notary. at 
once mailed notices of protest to the several indorsers, including the insurance com- 
pany, which received its notice in due course of mail, shown to be not later than 
July 4, 1921. The protested check was returned by the City National Bank through 
banking channels and was received by the company on the 8th day of July, 1921. 
When the check was received from Little on June 27, 1921, the insurance company 
issued its formal and usual receipt, acknowledging payment of the premium in the 
sum of $89.95, due on the policy, May 31, 1921, the receipt showing payment on 
June 27, 1921. The receipt for the premium was mailed to Little at Wichita Falls 
and was received by him in due course of mail. The receipt is as follows: 

“Office of the State Life Insurance Company, Indianapolis, Indiana. Received the 
———— annual premium of ————, paid as follows: $89.95 on policy No. 230080. 
Cash $89.95, due May 1, 1920, on the life of Layton H. Little, Wichita Falls, Texas, 
1609 Lamar street. Read notice on back. Paid June 27 1921. State Life Insurance 
Company, Albert J. John, Secretary. Countersigned: Kirk Howe, Cashier.” 

Notice on back: 

“Should this policy be restored at any time by acceptance of premium after the 
same is due and payable, such restoration shall not create an obligation or a precedent 
for waiving any conditions of the policy in regard to subsequent nonpayment of any 
premium on the day it falls due. The insured, by acceptance of this receipt, agrees 
to this condition.” 

No communication was sent to Little by the company after the time it received 
the check and issued and mailed the receipt above sent out. Little was drowned July 
10, 1921, while in swimming with a party of friends. After the death of Little, Burn- 
side, the local agent of the company at Wichita Falls, on July 11, 1921, wrote the com- 
pany informing them of the death of Little and asking for death claim papers, which 
letter was received by the company July 13, 1921. On the same date the company 
wrote and mailed the letter to the beneficiary, the appellee herein, by registered mail, 
addressed to her at 1609 Lamar street, Wichita Falls, Tex. The letter reached Wichita 
Falls, July 15, 1921, but it was not delivered because she was not found at that address. 
The letter was returned and delivered to the company on Jnly 28, 1921. The com- 
pany then wrote Burnside, its agent, as follows: 
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“Referring to our letter to you of July 13th. The letter which we addressed to 
Mrs. Delphia Little on the same date, concerning the above claim, has just been re- 
turned to us unclaimed, and we are inclosing herewith this letter and the papers men- 
tioned therein. We think it well to inclose the envelope in which the original letter 
has been inclosed when we sent it out originally. We will thank you to use your best 
efforts to deliver the papers, including the envelope, to the beneficiary.” 

The letter to Mrs. Little, dated July 13, 1921, and above referred to, is as follows: 

“Dear Madam: We have been notified by Mr. A. W. Burnside that Mr. Layton 
Halbert Little, holder of State Life Insurance Company’s policy No. 230080, met his 
death drowning on July 10, 1921. Inasmuch as you are named beneficiary in this 
policy we are inclosing you herewith our usual blank for the submission of claims and 
proofs of death. The policy holder gave a check of the Little Sporting Goods Com- 
pany in the sum of $89.95, intended in payment of the annual premium on this policy, 
due May 31, 1921. The payment of the check was refused by the bank on which it 
was drawn and was protested. The premium due on the policy on May 31, 1921, was 
consequently not paid when due, nor within the thirty-one days of grace, and the 
policy therefore lapsed subject to the provision of the policy for extended insurance. 
At the time of the insured’s death the policy was in force under extended insurance 
provisions of the same. We are returning to you herewith the unpaid protested 
cHeck. By the terms of the policy contract the double indemnity provision is not in 
force while the policy is in force under extended insurance. When we are in receipt 
of the proofs of death the matter will have our further attention.” 

This letter is signed by the company’s assistant general counsel. On August 1, 1921, 
Burnside delivered to Mrs. Little death claim papers, together with said letter of 
July 13th. August 4th Mrs. Little wrote a letter to the company, acknowledging 
receipt of its letter on the 13th, saying in part: 

“Your letter of the 13th, inclosing check which is marked protested and which was 
given in payment of policy No. 230080, held by my son, L. H. Little, has just been 
handed me. Herein you will find cashier’s check in the amount of $92.03, to cover 
check and protest fees.” 

This letter was received by the company on August 8th, and it replied on the same 
date as follows: 

“We have your letter of August 4, 1921, with which you inclose a check in the 
sum of $92.03, which you state is to cover the protested check mentioned in our letter 
of July 13, 1921. As stated in our letter of July 13, 1921, the policy lapsed on 
account of the premium not having been paid within the period of grace. The policy 
was not reinstated and the payment of premium after death of insured could, under 
no circumstances, be accepted. Accordingly we are returning to you herewith the 
check which you have inclosed with your letter of August 4, 1921. The status of this 
matter is as explained in our letter of July 13, 1921.” 

This letter reached Wichita Falls on August 10, 1921, and on August 21, 1921, 
was returned to the company, unclaimed. Upon its receipt, on August 22d, they wrote 
Burnside as follows: 

“On August Ist, you wrote us that you had delivered the death claim papers in 
the case of the above policy to Mrs. Little, insured’s mother, Waco, Texas. In a 
letter from Mrs. Little dated August 14, 1921, Wichita Falls, she inclosed cashier’s 
check in the amount of $92.03 to cover the former protested check. Of course we 
could not accept this remittance and accordingly on August 8th, immediately on 
receipt of the letter of Mrs. Little, we wrote her declining to accept the cashier’s check 
and returned the same to her. It seems that the post office auhorities were not able 
to deliver the letter and check and the same has been returned to us, unclaimed. 
Accordingly we are inclosing the letter of August 8th and the cashier’s check in 
question, the original envelope, and will ask you to deliver the same to Mrs. Delphia 
Little. It is exceedingly important that this check and our letter of August 8th be 
given to Mrs. Little and we hope you will be able to see that this is done. We will 
thank you to advise us of your action in the matter.” 

Burnside received this letter on the 24th or 25th of August and immediately 
delivered the same to Mrs. Little. On September 14th, Mrs. Little’s attorneys wrote 
the company, transmitting proofs of death and making claim for double indemnity. 
The company replied, acknowledging receipt of proofs of death and advising 
appellee’s attorneys that the claim was approved for $2,500, only, together with 
accumulated dividends, amounting to $16.96, .for which sums the company inclosed 
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its check in full of all claims. It was finally agreed that appellee might accept check 
for $2,516.96, in settlement but not in full of all claims. The remaining $2,500 which 
she claimed under the double indemnity clause was left subject to further action. 
This suit was instituted to recover the additional $2,500. The defendant set up the 
nonforfeiture provisions of the policy and the double indemnity clause, hereinbefore 
set out, and alleged that the last premium preceding the death of the insured on 
July 10, 1921, was due May 31, 1921, that it had not been paid within the 31 days of 
grace, and that no option in the policy had been selected by the holder, and in the 
absence of such selection the policy was in force simply as extended insurance, 
and that the double indemnity clause did not apply. The answer sets out at consid- 
erable length the facts hereinbefore stated with reference to the receipt of the 
original check, the issuance of the receipt acknowledging payment, the refusal by 
the bank to pay the check, and its protest. It denied that the check had been received 
in payment of the premium. By supplemental petition the appellee alleged that by 
accepting the check the defendant waived the payment of the premium in cash and 
was bound by the receipt whicb it had issued; that by its retention of the check 
from July 8th, to July 13th, wk 1 it received notice of the death of the insured, it 
had waived any right to forfeic the policy. A trial was to the court without a 
jury and resulted in a judgment for plaintiff. 

Appellant contends by its first proposition that under the plain provisions of the 
double indemnity clause and the evidence showing that the premium had not been paid 
within the thirty days except by check of a third party, which was afterwards pro- 
tested for want of funds, and that the insured died without payment of the premium 
except by such check, there was no liability for the double indemnity. It is further 
contended that a receipt, though unconditional, is only prima facie evidence of pay- 
ment where other evidence shows that payment was not in fact made, and that if the 
policy holder sends a check which is not paid and he is aware of its nonpayment, and 
—_ not protect the check, it is not such payment as will prevent the lapse of the 
policy. 

[1-3] It was shown that when the check was issued Little had sufficient funds in 
the drawee bank to meet it, and we cannot presume that he issued it fraudulently. 
Its issuance and transmission under the circumstances disclosed by this record, evi- 
dences a bona fide intent on his part to pay the premium. No oral testimony was intro- 
duced upon the trial but it was agreed: 


“That the notary protesting check at once mailed to the several indorsees of said 
check, including the defendant company (a notice of protest, said notice being ad- 
dressed to the defendant company at Indianapolis, Indiana, and that said notice was 
received by the defendant company in due course of mail and that in due course of 
mail should have received the same not later than the 4th of July, 1921.” 


It does not appear from this stipulation of counsel, or elsewhere in the record, 
that notice of protest was sent to Little. It was further stipulated: 


“That no communication whatever was addressed to or sent to Layton H. Little 
by the defendant life insurance company from the time it received its check and 
issued and mailed the receipt above referred to during his lifetime.” 


From these two stipulations we must presume that Little died believing that his 
premium had been paid, and that the check was issued and mailed with a bona fide 
intent on his part to pay it. It appears that at about the time this check was issued 
he issued another check for $1,000 which he sent to a creditor in St. Louis, with the 
request that such creditor would not cash it until July 1. The request was not heeded, 
and that check was presented and paid at Wichita Falls before the premium check 
was presented and protested. It was further shown that Litfle was doing business 
under the name of Little Sporting Goods Company, that he ‘was the sole owner of 
the business, and we may presume that his bank account was kept in his trade-name, 
and if this is true it was not the check of a third party. In this connection Howe, 
the cashier of the insurance company, testified : 

“The company accepts checks, bank drafts, postal money orders and express 
money orders, for the payment of premiums, as well as money. It is a fact that when 
we received a check of the Little Sporting Goods Company that we considered it a 
good and valid check for the amount which it was drawn. It is a fact that we 
considered it a good and valid obligation for the amount for which it was drawn. 
It is a fact that we accepted said check as a valid obligation for the amount for which 
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it was drawn at the time we received the same. It is a fact that we accepted it as a 
valid obligation and issued our receipt for the premium due on said policy.” 

This witness further testified that the receipt mailed to Little was an uncondi- 
tional receipt of the same sort issued by the company in every case where the pre- 
mium had been received and accepted by the company, that Little was not notified 
that the receipt was conditional, and that inclosed with the receipt was a card of 
thanks for the remittance. It has been held that the note of a third party is payment 
when an insurance company accepts it in lieu of cash as premium payment. Michigan 
Mutual Life Insurance Co. v. Bowes, 42 Mich. 19, 51 N. W. 962. Either a draft, an 
order on another, a cashier’s check, or a post office money order would be the obli- 
gation of a third party, but when an insurance company accepts either in settlement 
of premiums it is by the great weight of authority held to be payment. Life Insur- 
ance Co. v. Ray, 50 Tex. 511; Johnson v. Standard Life & Accident Insurance Co. 
(Tex. Civ. App.) 97 S. W. 831; Travelers’ Insurance Co. v. Jones, 32 Tex. Civ. App 
146, 73 S. W.. 978; Texas Mutual Insurance Co. v. Munson, 2 Posey, Unrep. y 
649; Mutual Benefit Life Insurance Co. v. Chattanooga Savings Bank, 47 Okl. 748, 
150 Pac. 190, L. R. A. 1916A, 669 and note, 674-682. It seems clear that Little fully 
intended to pay his premium by the check. The question for determination is: Do the 
facts under the law sustain an implied finding by the trial judge that the company 
accepted it in payment? 

[4] The contention of appellee is that there is a material difference between a case 
where a check is delivered in payment of a valid and subsisting debt, and one where a 
check is delivered and received in payment of the premium due upon a life insurance 
policy ; that in the case of an ordinary debt, if the check is not paid, the creditor may 
ignore the giving of the check and sue upon the original obligation. In other words, 
the giving of the check does not put the drawer m any different attitude towards 
his debt than he previously occupied. In the case of a life insurance premium, how- 
ever, if a check is given and accepted in lieu of the premium, the life insurance com- 
pany acquires a right against the insured which it did not have before the receipt of 
the check. Prior to that time the only right which the company had, in the event of 
a failure to pay the premium, was to forfeit the policy, but after a check is given the 
company has the additional right to hold and treat the check as a personal obligation 
and to collect the same by suit. We think this proposition is sound and is sustained 
by the authorities. The facts before us, briefly stated, show that an unconditional 
receipt in full was issued and mailed to Little with a card of thanks for the remit- 
tance on the same day the check was received. The check was immediately deposited 
in the bank by the company, and its account there duly credited with the amount. 
This all occurred on June 27, 1921, thirteen days before the death of Little. No 
objection was made by the company because the amount was remitted by check or 
upon the ground that it was the check of a third party. So far as the record shows, 
the check took the identical course through the records of the company and banking 
channels as it would have taken if it had been certified by the drawee bank at Wichita 
Falls. Howe’s testimony shows that it was treated as a valid check, and the conduct 
of the company with reference to it in issuing its receipt was the same as if the remit- 
tance had been by bank draft, post office money order, or the cash itself. The check 
was protested July 1, and, according to the stipulation quoted above, notice of protest 
reached the company not later than July 4, six days before the death of Little, and 
no effort was made to recall the receipt. The protested check was actually received 
by the company on July 8, two days before the death of Little, and was held by the 
company from the 8th without communicating in any way with Little or the drawee 
bank until it received a letter on the 13th from its agent notifying it of Little’s death. 
In this connection, the company’s cashier, Howe, testified: 

“As to whether, when we received notice of the protesting of said check, or after 
said check was returned to us or the defendant, the defendant company or I or any of 
its officers, agents, or employees, wrote a letter or otherwise communicated with the 
said Layton H. Little, I will say that we were just ready to write to Mr. Little in 
reference to his protested check when we received notice of his death, and the letter 
was not written.” 

He further testified: 

“This check was held by defendant company from July 8, 1921, to July 13, 1921, 
to ascertain what the check was originally intended to pay, and to prepare the neces- 
sary data and blanks in reinstatement of the policy. I did not request the said Layton 
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H. Little to return the premium receipt prior to the receipt of notice of his death. 
We did not notify him that the premium receipt was not in force or return the unpaid 
check to him, and we would have requested him to have reinstated the policy.” 

It will be observed that according to this witness the company did not intend to 
recall the receipt nor to declare the policy forfeited, but was ready to write him only 
with reference to the protested check itself, and according to said witness it was hold- 
ing the check to prepare the necessary data and blanks for rcinstatement of the policy. 
The court was not bound to believe this last statement. 

[5] Under this record the question of acceptance of the check as payment is one 
of fact. The company could have communicated with Little by letter before his death, 
after it received notice of protest on July 4, and by wire, after the check was returned 
and received by it on July 8. Under somewhat similar conditions, James, C. J., in 
Northwestern Life Assurance Co. v. Sturdivant, 24 Tex. Civ. App. 331, 59 S. W. 61, 
held that the company had waived its right to insist upon the cash payment. If the 
company had not intended to accept the check ordinary business prudence would have 
demanded that it return it to Little and request the return of the receipt. From July 4 
no effort was made by the company to repossess the receipt, and, as said by Howe, 
it was only preparing to write Little concerning his protested check. In addition to 
the Saurdivant Case, supra, the case of Veal v. Security Mutual Life Insurance Co., 
6 Ga. App. 721, 65 S. E. 714, presents a similar state of facts, which was held to 
constitute a waiver. We think the facts as hereinbefore set out sufficiently support 
the presumed finding of acceptance and waiver. The absence of anything done or said 
by the company prior to the time it received notice of the death of Little to recall its 
receipt is a persuasive circumstance which the jury might consider. Numerous cases 
are = in the instructive note above referred to, in L. R. A. 1916A, 674, to which 
we refer. 

As insisted under the fourth proposition, we do not hold that these facts can, as a 
matter of law, be construed to be a waiver, but we think they are sufficient to support 
a finding to that effect. 

The judgment is affirmed. 
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FIRE 
NORTHERN ASSUR. CO., LTD., v. DEL MORAL. (No. 1654.) 
(Circuit Court of Appeals, First Circuit. July 18, 1924.) 
300 Federal Reporter 513. 
1. INSURANCE—PAYEE OF LOSS AS INTEREST MAY APPEAR NECES- 

SARY PARTY TO ACTION ON POLICY. 

Where by the terms of a policy loss was made payable to a bank, a third party, 
as its interest might appear, the bank, if it in fact had an interest at the time of loss, 
is a necessary party to an action on the policy. 

(For other cases, see Insurance, Dec. Dig. § 624[5]. 

2. INSURANCE—RECOVERY ON SUSPICIOUS LOSS NOT AIDED BY 

PRESUMPTIONS. 

Where a fire causing loss originated under very suspicious circumstances, the 
extent of loss should be required to be proved by plain and clearly competent evi- 
dence, without the aid of presumptions. 

(For other cases, see Insurance, Dec. Dig. § 665 [4]. 

3. INSURANCE—EVIDENCE RELATING TO PROPERTY OTHER THAN 

THAT INSURED HELD INCOMPETENT AND PREJUDICIAL. 

In action on a policy covering sugar in bags, specifically described as to the num- 
ber and weight of bags, and brands of sugar, evidence relating to other extensive 
purchases of sugar by plaintiff stored in the same warehouse was incompetent, and its 
admission generally prejudicial error, as tending to confuse the issues before the jury. 

(For other cases, see Insurance, Dec. Dig. § 648[2]. 

In Error to the District Court of the United States for the District of Porto 
Rico; Arthur F. Odlin, Judge. 

Action at law by Francisco Del Moral against the Northern Assurance Company, 
Ltd. Judgment for plaintiff, and defendant brings error. Reversed and remanded. 

Carroll G. Walter, of New York City (Edward J. Patterson, of New York City, 
and J. Henri Brown, of San Juan, Porto Rico, on the brief), for plaintiff in error. 

Hugh R. Francis, of San Juan, Porto Rico, for defendant in error. 

Before Bingham, Johnson and Anderson, Circuit Judges. 

Anperson, C. J. This was a suit on a fire insurance policy to recover for a 
loss caused by a fire on January 25, 1921. The policy, dated December 18, 1920, ran 
for three months and was for $35,000. The plaintiff had a verdict and judgment 
for $30,000. : 

The chief defenses were: 

(1) That the plaintiff actually owned and had stored in the warehouse where the 
fire occurred sugar of a value less than $8,000. 

(2) That the claim was fraudulent, in that the fire was set by the procurement 
or with the connivance of the plaintiff. 

(3) Fraudulent, in that the plaintiff presented a false and padded claim as to the 
amount of sugar burned or damaged by fire and water. 

The case comes here on 43 assignments of error. 

[1] A vital, although not on the merits a finally conclusive, point calls for pre- 
liminary consideration. In the plaintiff's declaration it is set out that the policy 
provided, “Loss, if any, payable to the American Colonial Bank of Porto Rico, as 
interest may appear,” and that at the time of the fire the sugar was pledged to said 
bank to secure an indebtedness of the plaintiff amounting to $7,000. That the policy 
was so payable is admitted in the answer. There was undisputed evidence that at the 
time of the trial the bank’s interest under the policy was $8,000. It is therefore 
manifest that the bank was a necessary party. McDowell v. St. Paul F. & M. Ins. 
Co., 207 N. Y. 482, 485, 101 N. E. 457; North British & Mercantile Ins. Co. v. Rose, 
228 Fed. 290, 292, 142 C. C. A. 582; Lewis v. Guardian Fire & Life Ins. Co., 181 
N. Y. 392, 397, 398, 74 N. E. 224, 106 Am. St. Rep. 557. 

Defendant argues that this error is covered by the forty-third assignment, “that 
the verdict and judgment are contrary to law.” Whether so covered or not, this court 
should, under the eleventh rule (150 Fed. xxvii), notice so plain an error, even though 
not assigned. Proper proceedings to avoid this fatal defect as to parties should be 
taken before another trial on the merits. 

The policy covers property described as: 

“1,000 bags San Francisco Ist of 110 Ibs. per bag, 

1,000 bags San Francisco Ist of 150 lbs. per bag, 
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2,000 bags Constancia Ist of 125 Ibs. per bag, 
400 bags Constancia 2d of 250 lbs. per bag, 
which the insured has in a warehouse, constructed of masonry, with brick roofing 
and iron doors, situated on Union Street. * * * Mayaguez, Porto Rico.” 

Under section 11 of the conditions is the usual provision that, in case of fire, 
notice shall be given and proofs of loss with requisite vouchers duly submitted within 
15 days after the fire. Section 13 provides, in effect, that if a fraudulent claim be pre- 
sented, or if fraudulent means or documents be used by the insured for the purpose 
of making any kind of profit through the policy, or if the fire has been caused volun- 
tarily by the insured or with his complicity, the insured shall be deprived of any 
rights arising out of the policy. 

The exceptions and assignments of error largely pertain to the evidence offered in 
support of the plaintiff’s claim as to the amount of sugar in the warehouse and his 
ownership thereof. 

The warehouse belonged to Angel Martinez brother-in-law of the plaintiff. It 
was a building 108 feet long, 58 feet wide, and 17 feet high, made of brick, with 
concrete floor, divided into three aisles by brick columns. The building was not 
burned, or substantially, if at all, injured, by the fire. 

The fire broke out at about 9 o’clock at night, amongst the stacked bags of 
sugar. There was evidence, uncontradicted, that paper was found thrust between 
the bags; that there was a pail of gasoline found in the warehouse; that the bags 
were stacked horseshoe shape, or in a hollow square, so as to give a deceptive appear- 
ance as to the amount of sugar there, and that in the hollows were found barrels with 
burned paper and other combustibles. 

Still more suspicious was the fact that on the day before the fire rumors were 
so rife in Mayaguez that there was to be a fire in that warehouse that Mr. Todd, 
representing the American Colonial Bank, which, as above noted, had an interest as 
pledgee in the sugar and in the policy now sued upon, saw the plaintiff and told him 
that there was a rumor that there was to be a fire, and that he (Todd) thought 
Moral ought to take steps to protect himself as well as the bank’s interest; that to 
this the plaintiff replied that he did not believe the story, and thought it was merely 
propaganda by the enemies of his brother-in-law, Martinez. He assured Mr. Todd 
that he would take proper steps to look into the matter. While his testimony is that 
he visited the warehouse between 5 and 6 o’clock that afternoon, it does not appear 
that he took any precautions to prevent the fire; he went to his house, about a mile 
away. Martinez was out of town. 

One Rodriguez, a member of the firm of agents representing the Yorkshire In- 
surance Company, which was then carrying policies for Martinez aggregating $35,000 
on goods in this warehouse, heard, on January 24, these prophecies, and with one 
Gomez, representing the Commercial Insurance Company, called on the plaintiff and 
informed him of them, and that they were disposed to cancel the policies which their 
companies were then carrying. The plaintiff assured them that they could “go away 
in peace, that he would be the first one to look out if anything were going to take 
place, for as far as he knew nothing was going to take place,” and “there was not 
going to be a fire.” But the rumors were so persistent that the agent of the Yorkshire 
Insurance Company canceled $30,000 of the $35,000 insurance which it was then 
carrying for Martinez, overlooking a $5,000 policy which it was carrying in the name 
of the plaintiff, although indorsed over to Martinez. As a result of these rumors, 
the defendant’s agent caused a watchman to be stationed at this warehouse. This 
watchman arrived about 8 o’clock in the evening, and at that time saw no signs of 
fire. The warehouse doors were closed; it had no windows, but there were air 
spaces above the doors. About 9 o'clock the prophesied fire broke out, and was dis- 
closed by smoke pouring out of these air spaces. The watchman went for a police- 
man; on his return he found one of the doors, which was locked from within, open. 
The fire department was summoned and the contents of the warehouse were drenched 
for two or three hours. The fire seemed to have broken out in three places in the 
contents of the warehouse, mostly sugar and coffee. The water was the main cause 
of damage. The fire was supposed to be extinguished at about midnight, but it 
broke out again two or three hours later; this necessitated another drenching. 

There was also evidence that on the day before the fire several cartmen were 
carrying sugar from the warehouse to the station, and that shortly after 6 o’clock 
on the evening of the fire, when most of the other business establishments were closed, 
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a metal drum, of the kind generally used for gasoline, was taken from a cart into 
the warehouse through one of the rear doors. 

At the time of the fire, on plaintiff's own evidence, the sugar was worth only 
about one-third of its cost. 

[2] Manifestly, the extent of loss arising from a fire originating under such sus- 
picious circumstances, should be prove by plain and clearly competent evidence; little, 
if anything, should be left to the ordinary presumptions. It was not so proved. 
But the evidence on this vital issue was complicated, confused, and confusing. About 
30 of the errors assigned are grounded on exceptions taken to the admission of docu- 
ments and parol evidence, alleged to bear upon the plaintiff’s ownership of sugar in 
the warehouse at the time of the fire. This evidence took an extraordinarily wide 
range. Plaintiff was permitted to offer evidence tending (at any rate as was claimed) 
to show that at the time of the fire he owned in this warehouse 9,455 quintals of 
sugar, then worth about $61,875, and nearly all destroyed by fire and water. 

[3] On what theory of the case it was thought proper to show the plaintiff's 
purchases and ownership of sugar, outside the sugar covered by the policy, we do 
not discover. The course of the trial was one calculated to lead the jury away from 
the real questions before them, which (apart from the plaintiff’s alleged connection 
with the origin of the fire) were: 

(1) What amount of sugar, of the kinds and description covered by the policy, 
did the plaintiff own and have in that warehouse at the time of the fire? 

(2) What part of such sugar so owned and located was then destroyed or 
damaged? 

But the plaintiff, instead of attempting to show by direct, clean-cut evidence the 
purchase, continued ownership, and destruction of the sugar covered by the policy, 
was permitted to go into the general course of his speculative sugar dealings over a 
period of about eight months. Plaintiff testified to the effect that, as he was a 
member of a firm under the articles of copartnership of which he was prohibited 
from engaging in outside business, he had carried on his sugar transactions through 
his brother-in-law Martinez. Plaintiff and Martinez were then permitted to offer 
evidence of large purchases of sugar, mostly in April and May, 1920, all made by 
Martinez, aggregating nearly $200,000, at prices ranging from about 18 to about 
22% cents per pound. Some of the sugar was, as Martinez testifies, purchased from 
Centrals, some from one Rosich, which at the time of the purchase was already stored 
in Martinez’s warehouse, where Rosich had his own office or desk. Some, Martinez 
says, he sold plaintiff directly. The testimony was that they financed these purchases, 
in part by moneys borrowed from various banks, secured, at least in part, by pledges 
of the sugar; that checks on such bank accounts were drawn by Martinez at attorney 
in fact for the plaintiff; that for some purchases Martinez gave checks signed by 
himself; that other moneys so used were borrowed by the plaintiff from his mother; 
that other sums were furnished by plaintiff to Martinez in cash: Inferentially, at 
least, Martinez mingled his own funds with those of the plaintiff, and vice versa. 
There was some evidence, at least by inference, of sales during the summer of 1920; 
also of partial releases by the banks of their security on the sugar purchased. It 
seems fairly clear that a large part of the original bank loans were paid off from 
funds derived either from sales or not otherwise satisfactorily accounted for. The 
plaintiff testified that he kept no books of record of these purchases of sugar—“only 
the invoices.” Martinez also said that all through 1920 he bought and sold sugar on 
his own account and kept the sugar in the same warehouse, and that at the time 
of the fire he had sugar of his own in the warehouse, insured for $35,000 in the 
Yorkshire Insurance Company; that he was plaintiff in a suit against the Yorkshire 
Company to recover for a loss at this fire, “but I do not recall how much sugar 
I had at that time, even approximately.” 

Attached to the defendant’s sworn proof of loss was the following: 
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Details of the Indemnity 
Description 
of Destroyed Value at 
or Damaged Time Indemnity 
Amount Property Constancia Sugar of Fire Demanded 
500 bags of centrifugal 126,250 Ibs. at $6. $7.575.00 
200 “ “ crystallized wae | 
crystallized 101,000 
Constancia 62,500 
clear 150,000 
first class 61,000 “ ; 
second 131,250 9, 187.50 9, 187.50 
San Francisco Sugar 
No. 1 61,600 Ibs. at $8. 4,928.00 4,928.00 
No. 2 81,000 “ 17% 872. 5,872.50 
clear 24, 000 7 aA E 1,740.00 
white 4,400 : 352.00 
clear ; % ,7 40. 1,740.00 
clear 7% y 1,740.00 
white 8. 352.00 
white ; 8. 1, 584.00 1,584.00 
white 8. 1,584.00 1,584.00 


$61,875.00 $61,875.00 
Salvaged Sugar, Weight is More or Less 
239 bags of without mark 27,655 Ibs. 
9 “ “ San Francisco No. 2 14,000 Ibs. | Subject to appraisal 
574 “ “ Constancia 71,400 Ibs. of experts. 
78 “ “ Mercedita 19,750 Ibs. | 


"987 Total 133,305 Ibs. 


Clearly, the blaintiff’s rights were ‘limited to the sugar covered by the policy, 
and to the corresponding items set forth in this proof of loss. The first step is to 
compare a description of the sngar in the policy with that in the “Details of the In- 
demnity.” The policy covers “1,000 bags San Francisco Ist of 100 pounds per bag, 
and 1,000 bags San Francisco 1st of 150 pounds per bag.” Turning to the “Details 
of the Indemnity,” we find no “San Francisco Ist” or its equivalent “No. 1,” except 
560 bags, valued at $4,928. Evidence as to ownership and loss of “San Francisco 


“ 


No. 2,” “clear,” or “white,” was not admissible to show liability under the policy. 

As to Constancia, the policy covers “2,000 bags Constancia Ist of 125 pounds per 
bag, and 400 bags Constancia 2d of 250 pounds per bog.” The “Details of the In- 
demnity” show “488 bags Constancia first class’ (which we construe as being the 
equivalent of “Ist”), of 125 pounds per bag, valued at $4,270. While the policy 
covers 400 bags of Constancia 2d of 250 bags per bag, the “Details of Indemnity” 
refer to “1,050 bags of Constancia second,” in 125-pound bags, for 131,250 pounds in 
1,050 bags figure 125 pounds per bag. There is no attempt to show that the sugar 
described in the policy as “400 bags Constancia 2d of 250 Ibs. per bag” was included 
in this item of “1,050 bags of Constancia 2d,” though in 125-pound bags. The state- 
ment of the weight per bag seems to have been treated as an essential part of the 
description of the sugar covered by the policy. The result is that the only sugar 
covered by the policy and by the proof of loss (bith) is the 560 bags of San Fran- 
cisco No. 1, valued at $4,928, and 488 bags Constancia Ist, valued at $4,270, an 
aggregate of $9,198. This amount may be reduced by the salvage; for, on this record, 
we cannot know whether any part of the salvaged “574 bags of Constancia” should 
be applied to the “488 bags of Constancia Ist” or not. 

We see, on this record, no escape from the conclusion that the plaintiff's rights 
under the policy and the proof of claim were limited to showing ownership and loca- 
tion in that warehouse of these two quantities of 560 bags of San Francisco 1st and 
488 bags of Constancia Ist. 

The gist of this part of the case was not the value of the sugar in the ware- 
house, or the gross amount of sugar destroyed or damaged by the fire, but the 
identity of the sugar destroyed or damaged with that covered by the policy and 
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claimed under the sworn proof of loss. The burden was, of course, upon the plain- 
tiff to establish this identity of legal ownership, location, and destruction by a fair 
preponderance of evidence. 

We find in the record and in the brief of plaintiff’s counsel no evidence or even 
claim that any of the sugar described in the policy as “San Francisco 1st” and “Con- 
stancia Ist and 2d” was otherwise described (but actually covered) in the proof of 
loss. So far as appears, the description in the policy is complete in itself, and exclu- 
sive of sugar otherwise named or described in the proof of loss. 

This evidence—admitted generally, without limitations, and against numerous 
exceptions—fairly warrants the argument of the defendant’s learned counsel as 
follows: 

“In short, the plaintiff was permitted to offer evidence of all his alleged pur- 
chases, entirely regardless of whether the sugar purchased was the sugar described in 
the policy or not. He was thus enabled to get before the jury a large mass of docu- 
ments and testimony indicating very large purchases, and the natural result was that 
the jury did not discriminate between what was and what was not covered by the 
particular policy sued on. This was highly prejudicial and most indisputably in- 
fluenced the verdict. * * * 

“A conglomerate mass of documents and testimony was introduced, without any 
attempt to tell the jury that they were not to consider either whole or any specific 
part of that mass, and no attempt was made to tell hem what was proper and what 
was not.” 

While we can now see no reason why the case should not at a new trial be 
brought within the narrow limits above indicated, yet if, because of the application 
of the coinsurance clause, the trial court should be of the opinion that the trial must 
take a broader range, then the case is not one fit for the primary consideration of a 
jury. It should be sent to an auditor. Compare Exparte Peterson, 253 U. S. 300, 
40 Sup. Ct. 543, 64 L. Ed. 919; Houlihan v. Corporation of St. Anthony (C. C.) 
173 Fed. 496, s. c., 184 Fed. 252, 106 C. C. A. 394; Primrose v. Fenno (C. C.) 113 
Fed. 375; Id., 119 Fed. 801, 56 C. C. A. 313; Vermuele v. Reilly (D. C.) 195 Fed. 
226; United States v. Wells (D. C.) 203 Fed. 146. 

As this case now appears, the coinsurance clause has no application. True, there 
was another insurance policy of $25,000 covering sugar in this warehouse, which 
the plaintiff had for “his own account and/or the account of others for which he 
may be responsible.” But in the judge’s charge we find nothing as to this other 
insurance, as to any application of the coinsurance clause. Apparently this clause 
had nothing to do with this case. At any rate, evidence of the ownership, location, 
and destruction of sugar not covered by the policy (if admissible at all, which we 
do not intimate) must be admissible only for some carefully limited and clearly 
defined purpose. The jury must not be allowed:to hold this defendant for a loss on 
sugar not covered by its policy. 

[4] Our conclusion that there must be a new trial makes it unnecessary to con- 
sider in detail most of the assignments of error. One other point calls for brief 
consideration, in the interest of sound practice. There was a motion for a new trial, 
grounded in part upon the contention that the jury were improperly furnished with 
meals at the expense of the plaintiff. We agree with the court below that, as there 
was nothing in the affidavits supporting the motion showing that the jury knew of 
the manner in which the meals furnished were paid for, the verdict should not on 
that account be upset. But in dealing with the motion the court said: 

“* * * Tn a civil case tried before a jury the rule in this court is that plaintiff 
has the option of advancing or becoming responsible for the meals of the jury or 
consenting that the court declare a mistrial. * * * Inasmuch as the plaintiff is 
responsible for bringing the suit and forces the defendant to a trial before a jury, 
which the latter does not desire, the just and proper course, as it seems to me, is 
to require the plaintiff to provide the funds needed to furnish reasonable meals to the 
jurors, and the expenses of these meals the plaintiff will thereafter recover from the 
defendant if the former shall prevail, but he will lose this money if he fails to 
obtain a verdict.” 

“Such is the custom in Porto Rico. I do not feel that I should abolish this cus- 
tom, unless the Court of Appeals at Boston shall determine this ruling to be improper.” 

We assume that in the first part of the foregoing quotation the court uses the 
word “rule” as meaning “cusom,” or “practice,” for we find no rule of that court 
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requiring the plaintiff to become responsible for the meals of the jury under penalty 
of a mistrial. We think that the custom or practice is improper. We can discern 
no ground upon which the court has legal power to deprive a plaintiff of his full 
right of jury trial, unless both able and willing to pay or become responsible for the 
meals of the jury during deliberation. Nor do we know of any statute under which 
the expenses of such meals may be taxed as costs against the losing party. 

We apprehend that, as matter of strict law, a jury during deliberation are re- 
quired to pay for their own meals, as they are during the trial. Jurymen are entitled 
to their mileage and fees, and to no other compensation. 

There are obvious practical advantages in furnishing the jury reasonable (of 
course, not extravagant) meals during deliberation. But any arrangements in that 
regard must rest on agreement or extra-legal custom. It cannot be extended to cut 
down the legal or constitutional rights of the parties litigant. While, when meals 
are furnished at public expense, as in the Massachusetts state courts, juries some- 
times appear to delay decision in order to feed at the public expense, the weight of 
argument is probably in favor of that method. But when, as seems to be the case 
both in Porto Rico and in the federal courts of the United States; there is no statu- 
tory provision by which in civil cases the jury can during deliberation be furnished 
meals at government expense, the practice obtaining in this district is certainly less 
objectionable than the custom stated to prevail in Poro Rico. In this district, in the 
Southern district of New York, and very likely elsewhere, under long-time custom, 
such meals are furnished at joint expense of plaintiff and defendant, and not taxed 
as costs against either party. This practice, even if otherwise objectionable, is cer- 
tainly not open to the objection that the jury may regard themselves as the recipients 
of. favors from one side or the other. Of course, if the parties agree that the pre- 
vailing party shall have his share taxed as costs, this would be unobjectionable. 

The other assignments of error do not involve points sufficiently likely to arise 
on a new trial, so as to make it necessary for us now to discuss and determine them. 

The judgment of the District Court is reversed, the verdict is set aside, and the 
case is remanded to that court for further proceedings not inconsistent with this 
opinion; the plaintiff in error recovers costs in this court. 


NEWARK FIRE INS. CO. v. PRUETT. (No. 10806.) 

(Supreme Court of Colorado. June 2, 1924. Rehearing Denied July 7, 1924.) 
227 Pacific Reporter, 823. 
INSURANCE—MORTGAGEE’S FAILURE TO GIVE NOTICE OF FORE- 

CLOSURE HELD TO PRECLUDE RECOVERY. 

Under policy requiring mortgagee named as payee to notify insurer of commence- 
ment of foreclosure proceedings and of any change of ownership or increase of 
hazard coming to knowledge of mortgagee, failure to give notice of foreclosure pre- 
cluded recovery by mortgagee. 

(For other cases, see Insurance, Dec. Dig, § 328 [14].) 

Department 2. 

Error to District Court, City and County of Denver; Clarence J. Morley, Judge. 

Action by George Pruett against the Newark Fire Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. Reversed, with directions. 

Sylvester G. Williams, of Denver, for plaintiff in error. 

Garwood & Garwood and Everett Bell, all of Denver, for defendant in error. 

Denison, J. Pruett had judgment against the company after trial to the court 
in a suit on a policy of fire insurance, and the company brings the case here for 
review. 

Pruett was mortgagee of the insured premises. The policy bore the national 
board’s standard mortgage clause which contained the following: 

“This policy, as to the interest therein of the said payee, as mortgagee (or 
trustee) only, shall not be invalidated by any act or neglect of the mortgagor or 
owner of the within described property nor by the commencement of foreclosure 
proceedings, nor the giving of notice of sale relating to the property, nor by any 
change in the interest, title or possession of the property, nor by any increase of 
hazard. * * * 

“Provided further that the mortgagee (or trustee) shall notify this company 
of the commencement of foreclosure proceedings, and of any notice of sale relating 
to the property, and of any change of ownership or increase of hazard which shall 
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come to the knowledge of said mortgagee (or trustee) and, unless permitted by this 
policy, the same shall be noted thereon and the mortgagee (or trustee) shall, on 
demand, pay the premium for any increased hazard, * * *” 

“Failure upon the part of the mortgagee (or trustee) to comply with any of 
the foregoing obligations shall render the insurance under this policy null and void 
as to the interest of the mortgagee (or trustee.)” 

The mortgagee, without notice to the company, began foreclosure proceedings 
and received a certificate of sale pursuant thereto, after which and before any notice 
to the company, the insured building burned. 

It requires no argument to show that the judgment cannot stand. Foreclosure 
proceedings increase the hazard. For that reason the notice was required. The 
condition is plain enough anyway, but, if there were any doubt about its meaning, 
the doubt should be resolved so as to effectuate the purpose. 

This court said: 

“Certainly, as a general proposition, it is to their mutual interest that the in- 
ducement to incendiarism shall be reduced to the minimum.” German Ins. Co. v. 
Hayden, 21 Colo. 127, 136, 40 Pac. 453, 456, 52 Am. St. Rep. 206. 

The court was speaking of failure of title as increasing the hazard and of 
the mutual interest of the insurer and insured. There is no distinction in principle 
between that case and the present. 

Counsel for defendant in error urge that the requirement of notice refers only 
to possible mortgages other than the one mentioned in the mortgage clause, because 
of the words “which shall come to the knowledge of said mortgagee,” which, they 
say, could not refer to the mortgagee’s own mortgage; but that is not the obvious 
or natural meaning, and it is clear from the form of the sentence that these words 
do not refer to any mortgage, but only to change of ownership or occupancy or in- 
crease of hazard. This is indicated by the words “and of—and of” separating the 
ideas preceding and following them, but more certainly by the purpose of the con- 
dition, namely, to guard against increase of hazard by foreclosure. 

The judgment of the district court is reversed, with directions to enter judg- 
ment for the defendant. 

Teller, C. J., and Whitford, J., concur. 


FINCH v. GREAT AMERICAN INS. CO. et al. 
(Supreme Court of Errors of Connecticut. July 28, 1924.) 
125 Atlantic Reporter, 628. 

1. GARNISHMENT—MONEY PAYABLE UNDER INSURANCE POLICY IS 
a DUE” FROM DATE OF LOSS, AND SUBJECT TO GARNISH- 
Although insurance policy provided that a loss should not become payable until 

60 days after proof thereof, money due for loss was a debt due from the date of 

loss, within the meaning of Gen. St. § 5915, and was subject to garnishment, although 

proofs of loss were not filed until later. 

(For other cases, see Garnishment, Dec. Dig § 34.) 

2. INSURANCE—LIABILITY OF UNDERWRITER UNDER. “POLICY OF 
FIRE INSURANCE” IS CONVERTED BY LOSS INTO CONTRACTUAL 
OBLIGATION. 

A “policy of fire insurance” is an agreement to indemnify the insured against 
loss by fire to the property insured, and the contingent liability of the insurer is 
converted by loss into a present contractual obligation to pay such sum not exceed- 
ing the amount of the policy, as will indemnify the insured. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

Appeal from Superior Court, Fairfield County ; William M. Maltbie, Judge. 

Action in the nature of scire facias by Clarence I. Finch against the Great 
American Insurance Company and others, fire insurance companies, to compel them 
as garnishees to satisfy a judgment obtained in the action in which they were 
served with writs of foreign attachment. Judgment for the defendants. Plaintiff 
appeals. Error, judgment set aside, and cause remanded, with direction to enter 
judgment for the plaintiff. 

Plaintiff brought an action in the superior court in Fairfield Country against 
one Maybelle Ryerson, claiming foreclosure of a mechanic’s lien upon a tract of land 
with a dwelling house and barn thereon. While the action was pending and unde- 
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termined, the house and barn were destroyed by fire, and upon plaintiff’s motion 
a supplemental order of attachment was issued, diregting the sheriff of the county 
of Fairfield, his deputy, or either constable of the town of Darien to attach, to 
the value of $7,000, the goods or estate of the defendant Ryerson. In pursuance of 
that order the defendants in this scire facias were duly served with copies of the 
original writ and complaint, and of the order of attachment, as debtors of the 
defendant Ryerson. 

Plaintiff obtained a decree of foreclosure and a deficiency judgment for $5,106.67 
against Mrs. Ryerson, upon which execution was issued and returned unsatisfied, and 
after demand made upon and payment refused by the garnishees, this action of 
sicre facias was instituted. 

At the time of the fire the house in question was insured under standard poli- 
cies of fire insurance with the defendants as follows: With the Great American 
Insurance Company in the sum of $3,100; with the Sun Insurance Company in the 
sum of $2,000, and with the National Insurance Company in the sum of $900. Each 
of these policies was in full force and effect at the time of the fire. The fire occurred 
on June 5, 1921, and caused a total loss of $6,000, and the garnishee process was duly 
served on each of the three defendants in this sicre facias on June 8, 1921. At 
the date of such service no proofs of loss has been filed by the insured, but such 
proofs were filed on August 2, 1921, within the time limited by the policies. 

Each of the policies contains the usual provisions requiring the insured, if 
fire occurs, to give immediate notice in writing of any loss thereby, and within 60 
days after the fire, unless such time is extended in writing by the company, to file 
proofs of loss signed and sworn to by the insured, containing specified items of 
information. 

It is further provided that “the loss shall not become payable until 60 days after 
the notice, ascertainment, estimate, and satisfactory proof of the loss herein required 
have been received by this company.” Also that “no suit or action on this policy 
for the recovery of any claim shall be sustainable in any court of law or equity 
until after full compliance by the insured with all the foregoing requirements.” 

At the time the house was destroyed by fire, the premises on which it stood were 
subject to two mortgages; a first mortgage of $2,000 and a second mortgage of 
$1,500; the accrued interest on the first mortgage at date of judgment amounted to 
$322.13, and on the second mortgage to $285. The policies carried riders, making 
the loss, if any payable to the mortgagees as their interest might appear. The first 
mortgage on the property was paid by the defendants in full, and the defendants took 
an assignment thereof to themselves, 

So far as appears from the record, the only controverted issue litigated and 
determined—except perhaps, that the policies were in full force and effect at the 
time of the fire—was whether there was a “debt due” from the respective defen- 
dants to the insured at the date when the garnishee process was served; to wit, 
after the loss and before the proofs of loss were filed. 

On this issue the trial court ruled and decided that the filing of proofs of loss 
under the fire insurance policies was a condition precedent to the defendants’ obliga- 
tion to pay under them, and until such proofs of loss were filed, there was no 
existing debt which could be reached by garnishee process; and that, as the proofs 
of loss were not filed until after the defendants herein were factorized, the plaintiff 
cannot recover. The reasons of appeal attack these conclusions of the trial court 
as erroneous. 

Nehemiah Candee, of South Norwalk, and John T. Dwyer, of Norwalk, for 
appellant. 

Edward J. Quinland, of Norwalk, for appellees. 

Beacu, J. (after stating the facts as above.) [1] The only question before us 
is whether, under the standard form of fire insurance policy, “a debt is due” from 
the underwriter to the insured, within the meaning of our foreign attachment statute, 
Section 5915, G. S., after a loss by fire covered by the policy, and before proofs 
of loss are filed. 

It is not surprising that there should be a conflict of authority among the several 
states as to the validity of a garnishment made under such circumstances, because of 
the wide differences of statutory policy respecting attachments in general. See 28, C. J. 
165, $207. Our own liberal policy with regard to the use of attachments, has natur- 
ally led this court to construe the word “due” in our foreign attachment statute in 
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the sense of “owing,” rather than in the more restricted sense of “payable”; and of 
the many decisions to this effect we are of opinion that Knox v. Protection Insurance 
Co., 9 Conn. 430, 25 Am. Dec. 33, virtually controls the case at bar. In that action 
of sicre facias the declaration alleged that ,at the time of the service of the garnish- 
ment process, the garnishee was indebted to the defendant in the original suit, “by 
a policy of fire insurance, a loss having accrued by fire claimed to exceed the 
amount of the policy, before the leaving of said copy with said company; but said 
claim was not agreed to by said company and remains unadjusted.” The cause 
was reserved for the advice of this court upon a demurrer to the declaration, and 
one of the questions arising on the demurrer was whether an unadjusted claim for 
a loss covered by the policy was a debt subject to garnishment. On that point Chief 
Justice Daggett said: 

“Is the indebtedness of the defendants such as to authorize this proceeding 
by way of foreign attachment? That they owed, when the copy was left with them, 
to the absent debtor, in a certain sense, or that théy were liable to pay him for a loss 
which they had insured against, is not denied; but it is insisted, that this liability 
does not render them responsible in this suit, * * * Our statute declares, “that 
whenever the goods or effects of an absent or absconding debtor are concealed in 
the hands of his attorney, agent, factor, or trustee, so that they cannot be found 
or come at, to be attached; or where debts are due from any person to an absent 
or absconding debtor; it shall be lawful,’ etc. It would be an extremely narrow con- 
struction of these words to limit them to liquidated debts. The object of the statute 
is to secure, for the benefit of the creditor, all the property of the debtor, all his goods, 
effects, and credits. The defendants owe the absent debtor for a loss; they do not 
adjust it, but say they will not be responsible for it to his creditors. They are 
liable to pay him money; and they will pay only when the damages are liquidated. 
It can be recovered in the same form of action, viz, assumpsit. Had the damages 
been ascertained, there could have been no difficulty; but in that case, there would 
have been only indebtedness. Had the absent debtor sent them goods to sell, or 
debts to collect, and had they converted them into money, still the account might 
have remained unsettled, and they have been liable in an action of assumpsit or 
account. This objection, therefore, cannot prevail.” 

The Knox Case has been often cited in support of the rule, now firmly es- 
tablished, that a debt is “due” when it is owed, though not yet payable because not 
yet liquidated in amount. New Haven Steam Saw Mill Co. v. Fowler, 28 Conn. 108; 
Woodruff v. Bacon, 35 Conn. 105; Ransom v. Bidwell, 89 Conn. 140, 93 Atl. 134. 
See, also, Goodman V. Meriden Britannia Co., 50 Conn., 139; Seymour v. Over 
River School District, 53 Conn. 512. 3 Atl 552. Although it does not 
clearly appear from the report of the Knox Case why the loss had not 
been liquidated when the garnishee was served with process, the opinion assumes 
that the insured had done all that the policy required him to do, and that the loss 
was capable of liquidation. So in the case at bar it is expressly found that the 
insured has done all that the policy required her to do, and that the loss has been 
liquidated and is now payable. The Knox Case establishes the crucial proposition 
that the obligation to pay such a loss dates from the loss, and not from the subse- 
quent liquidation which determines the amount payable. We have no doubt that 
the Knox Case was rightly decided. 

[2] A policy of fire insurance is an agreement to indemnify the insured against 
loss by fire to the property insured. Before any loss, and while the policy remains 
in force, the liability. of the underwriter is contingent. When, as here, the policy is 
in force at the time of a loss by fire which is covered by the policy, the contingent 
liability of the underwriter is thereby converted into a present contract obligation 
to pay whatever sum, not exceeding the amount of the policy, will in fact indemnify 
the insured; payment being necessarily deferred until the amount of the loss is 
ascertained. 

In the standard form of fire insurance policy, the required process of liquidating 
the loss is minutely specified, with reference to protecting the company against exces- 
sive or fraudulent claims; and the filing of proofs of loss by the insured is one 
step in that process. A failure to do so within the time limited may bar the 
enforcement of the underwriter’s obligation, because it is so agreed in the policy; 
but the obligation itself is manifestly created by the promise to pay in case of a 
loss by fire, and by the happening of that contingency. The steps which the insured 
is required by the policy to take, before he can collect or sue for the loss, relate 
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to matters, the performance of which is exclusively within the volition of the in- 
sured. In effect, he is required to furnish a bill of particulars in support of his 
claim. This is not with a view to creating a debt; on the contrary, the filing of proof 
of loss necessarily involves the assertion by the insured of the existence of an ante- 
cedent debt. So the provisions of the policy requiring the filing of proofs of loss 
tacitly assume the existence of an obligation to indemnify. The whole procedure after 
the loss is for the purpose of finding out whether the claimed obligation to indemnify 
has arisen, and, if so, to ascertain its amount. 

The agreement that the loss shall not become payable until 60 days after the 
insured has performed his part in the process of investigation and liquidation is 
in form and in substance entirely consistent with the existence of an obligation to 
pay the loss so in process of investigation and liquidation. By virture of that agree- 
ment, a default by the insured will prevent the loss from becoming payable, and 
so it may be said that compliance with the requirements referred to is a condition 
precedent to the right to payment, and therefore to an enforceable liability to pay. 

Harris v. Phoenix Ins. Co., 35 Conn. 310. In that case it appears the loss never 
became payable because of the failure of the insured to comply with one of the 
requirements exacted by the underwriter, and assented to by the insured, within 
the allotted time; and for that reason a garnishment made after the loss was held 
invalid on the ground that the factorizing creditor could not put himself in any 
better position by the garnishment than that occupied by the debtor himself. That 
is not this case. Here it is found that the insured has complied with all the require- 
ments of the policies, and the result of the investigation, in the course of which 
he was required to file proofs of loss, is that a loss of $6,000 covered by the policy 
did in fact occur on June 5, 1921, several days before the garnishment, which loss 
became payable in accordance with the terms of the policy, before this action, in 
the nature of sicre facias, was commenced. Thus the plaintiff stands squarely in the 
shoes of the insured, and, the liability to pay being admitted, the only question 
before us is whether the obligation to indemnify, which is now sought to be enforced, 
came into existence at the date of the loss. This is the question which was decided 
in the affirmative in the Knox Case, and on principle and authority we hold that 
the debt now adjusted and payable was “due” at and from the date of the loss. The 
following cases hold directly that an unadjusted and unliquidated claim for a loss 
under a policy of insurance against fire is subject to garnishment in the hands of 
the insurance company. Insurance Co. v. Field, 45 Pa. 129; Sexton v. Phcenix Ins. 
Co. 132 N. C. 1, 43 S. E. 479; Clay v. Allen, 63 Miss. 426; Glens Falls Ins. Co. v. 
Hite, 83 Ill. App. 549. See, also, Waples, Attachments, § 374; Drake on Attach- 
ments (7th Ed.) § 549; 28 C. J. 164. 

In Northwestern Ins. Co. v. Atkins, 3 Bush. (66 Ky.) 328, 96 Am. Dec. 239, 
and Insurance Co. v. Willis, 70 Tex. 12, 6 S. W. 825, 8 Am. St. Rep. 566, the pre- 
cise point that the filing of proofs of loss was a condition precedent to the creation 
of the debt was made and overruled. 

It appears from the finding that the interest of the mortgagees has been made 
to appear, and as the apportionment of the loss among the several defendants is a 
matter of arithmetic, the case is, as the trial court notes in its memorandum, ready 
for judgment, in case the plaintiff should prevail. 

There is eror, the judgment is set aside, and the cause remanded, with direction 
to enter judgment for the plaintiff in accordance with this opinion. 

All concur. 


PIKE vy. AMERICAN ALLIANCE INS. CO. (No. 4099.) 
(Supreme Court of Georgia. Sept. 4, 1924.) 
124 Southeastern Reporter 161. 
(Syllabus by the Court.) 
INSURANCE—INSURER’S PAYMENT TO MORTGAGEE HELD TO EX- 

TINGUISH MORTGAGOR’S LIABILITY THOUGH HIS TRANSFEREE 

BURNED PROPERTY. 

Construing the questions (a), (b), and (c), certified by the Court of Appeals in 
connection with the statement of facts as set forth it does not appear that the insurer 
makes any contention that there is no liability to P. (the insured named in the policy), 
merely on account of a sale of the property without the consent of the insurer, but 
the contention is that there is no liability to P., because of the felonious act of K. 
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(a subsequent transferee) in burning the property. In the light of this construction, 
each of these questions above mentioned is answered in the affirmative. The remain- 
ing question does not require an answer. 

(For other cases, see Insurance, Dec. Dig. § 606[21. 

Gilbert and Hines, JJ., dissenting. 

Certified Questions from Court of Appeals. 

Action by F. T. Pike against the American Alliance Insurance Company. Jurg- 
ment for defendant, and plaintiff brought error to Court of Appeals, which certified 
questions to Supreme Court. Questions answered. 

The Court of Appeals certified the following questions for decision, as necessary 
to a proper determination of the case: 

“Where P. was the owner of improved real estate, and, on October 10, 1918, pro- 
cured a loan thereon from S., evidenced by a promissory note and secured by a deed 
of conveyance to the property, and where, on the date of the loan, P. procured and 
paid for a policy of fire insurance upon a building situated upon the land included 
in the security deed, in which policy it was stipulated that the insurer “does insure 
[P.] for the term of three years,’ and in which was contained what is called the 
‘New York standard mortgagee clause,’ stipulating, among other things, that ‘loss or 
damage, if any, under this policy, shall be payable to [S.] as first mortgagee (or 
trustee), as interest may appear, and this insurance, as to the interest of the mort- 
gagee (or trustee) only therein, shall not be invalidated by any act or neglect of the 
mortgagor or owner of the within described property,’ and that ‘whenever this com- 
pany shall pay the mortgagee (or trustee) any sum for loss or damage under this 
policy, and shall claim that, as to the mortgagor or owners, no liability therefor 
existed, this company shall; to the exent of such payment, be thereupon legally sub- 
rogated to all the rights of the party to whom such payment shall be made, under 
all securities held as collateral to the mortgage debt, or may, at its option, pay to the 
mortgagee (or trustee) the whole principal due or to grow due on the mortgage, with 
interest, and shall thereupon receive a full assignment and transfer of the mortgage, 
and of all such other securities; but no subrogation shall impair the right of the mort- 
gagee (or trustee) to recover the full amount of her claim’; and a further clause 
stipulating that, ‘if this company shall claim that the fire was caused by the act or 
neglect of any person or corporation, private or municipal, this company shall, on 
payment of the loss, be subrogated to the extent of such payment to all right of 
recovery by the insured for the loss resulting therefrom, and such right shall be 
assigned to this company by the insured on receiving such payment; and where there- 
after, on October 16, 1919, P., by a deed of conveyance, sold and conveyed to H. S. 
all of his interest in the real estate, subject, however, to the loan and the security 
deed in favor of S., and on August 9, 1920, H. S. contracted to sell the property to 
K., and thereupon execute to K. a bond for title, under which K. went into the pos- 
session of the property, the insurer having duly accepted notice, by timely and respec- 
tive entries upon the policy, that the interest therein of P. was transferred to H. S., 
and that the interest of H. S. therein was subsequently transferred to K., in accordance 
with the statement above; and where, on April 2, 1921, while the loan first above men- 
tioned was still outstanding and unpaid, and while the policy was still in force, the house 
so insured was willfully and criminally set on fire and destroyed by K., without the 
knowledge or consent of P., who ‘had nothing to do with the burning of the same, 
nor was it burned through his procurement,’ and where the insurer, claiming that, 
because of the burning of the house by K., as stated above, ‘there was no liability 
existing under the policy in question to the mortgagor or owners of the property,’ 
without the knowledge of P., paid to S., ‘under the terms of the New York standard 
mortgage clause attached to said policy,’ the above-mentioned note and the coupons 
attached, not exceeding the amount of the policy, and in consideration of such pay- 
ment, and upon the request of the insurer, the note and coupons and the security deed 
were transferred, assigned, and delivered by S. to the insurer, including a conveyance 
of the title of S. to the property described in the security deed, the insurer having 
‘refused to pay the note and coupons held by [S.] until the transfers and assignments 
above referred to were made, and the policy surrendered to the [insurer], from whose 
possession it now comes’: ; 

“(a) Did such payment by the insurer to S. operate as an extinguishment of the 
note and coupons as to P., notwithstanding the transfer thereof with the securities 
to the ifisurer? 

“(b) Was the payment by the insurer to S. a payment upon the policy as to P.? 
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“(c) Is P. entitled to assert the same as a payment, satisfaction, or discharge of 
the note and coupons when sued thereon by the insurer as transferee? 

“(d) If any one of the foregoing questions should be answered in the negative, 
would the same be true if, upon the sale by P. to H. S., he notified the duly consti- 
tuted agents of the insurer ‘that the property had been sold, and that the insurance 
under said policy was to be payable, in case of loss, first to [S.], * * * and that 
the interest of [P.], with the exception of the [above-quoted] loss payable clause to 
[S.], had been transferred to [H. S.]?” 

Etheridge, Sams & Etheridge, of Atlanta, for plaintiff in error. 

Smith, Hammond & Smith, of Atlanta, for defendant in error. 

Atkinson, J. In the case of Scottish Union & National Insurance Co. v. Col- 
vard, 135 Ga. 188, 68 S. E. 1097, the original record of file in this court shows the 
following facts. The owner of land, on which a building was located, obtained a 
loan of $3,000, for which she executed three promissory notes for $1,000 each and a 
security deed to the land. She subsequently procured a fire insurance policy on the 
building in her name, to the amount of half of the loan, to which was attached a 
“New York mortgage clause,” similar to that stated in the questions propounded by 
the Court of Appeals, in favor of the lender. The building was destroyed by fire, 
causing a loss within the contemplation of the insurance policy. The insurance com- 
pany investigated the loss, and caused the owner to incur trouble.and expense. After 
doing this, the insurer, denying liability to the owner, paid the full amount of the 
policy to the lender, under its obligation as provided in the New York mortgage 
clause,” and received from the lender an assignment of one of the notes and half 
interest in another, and the security securing such debt. A separate assignment was 
executed by the lender, to the insurer, of “all the right, claims, interest, choses, or 
things in action, to the extent of fifteen hundred ($1,500) dollars paid them as afore- 
said, which they may have against Mrs. L. M. McCroskey [the person as whose 
property the building was insured] or any other party, person, or corporation, who 
may be liable, or hereafter adjudged liable, for the burning or destruction of said 
property.” After such assignments the insurance company brought suit against the 
maker of the assigned notes, and prayed for a special lien on the land. The defend- 
ant pleaded that,( in the circumstances, the payment to the lender was a discharge pro 
tanto of the debt, and that the insurer did not acquire any right over against de- 
fendant or the property for reimbursement. 

The insurer contended that it had never become liable to the owner for the 
amount of the loss, because: (a) After the policy of insurance was issued, the in- 
sured made a contract of sale of the property without the consent of the insurer, 
the effect of which, under the provisions of the policy of insurance, was to render 
the contract void; (b) the insured had failed to furnish proofs of loss as provided 
in the contract of insurance; (c) the insurer had an agreement with the lender com- 
monly known as the “New York mortgage clause,” whereby the insurer could not 
avail itself as to the lender of the defenses mentioned in (a) and (b) above, but 
that, under such agreement, the insurer was entitled to take subrogation as to the 
money which should be paid by it to the lender. It pleaded that, acting under such 
right of subrogation, it took a transfer of one-half of the loan debt and the security 
deed from the lender, and was the bona fide holder of said indebtedness. As to these 
matters, the judge, trying the case by consent without a jury, found for the defend- 
ant, and subsequently refused the plaintiff's motion for a new trial. That judgment 
was affirmed by this court on review.’ The language employed by the court in the 
headnotes was: 

“(1) If there was any breach of the stipulation in the policy prohibiting any 
change in the title, interest, or possession of the assured, the insurance company was 
estopped from claiming a forfeiture.on that ground, by reason of the fact that its 
adjuster, with full knowledge of the facts giving rise to such claim of forfeiture, 
demanded of and caused the assured to incur trouble and expense in furnishing an 
estimate of a builder showing the value of the property insured and destroyed by fire. 

“(2) Where a policy on the property of a mortgagor is made payable to the 
lender, as his interest may appear, and the insurance company, by separate agreement 
with the lender, is obligated to pay the latter, notwithstanding it may deny liability 
to the assured, with the right under such agreement to be subrogated to the rights 
of the lender against the assured, and pays the lender with a denial of liability to the 
assured, but is, in fact, at the time liable to the assured, the payment to the lender 
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operates, at the time it is made, to extinguish pro tanto the debt of the assured to 
the lender; and, in a suit wherein it is sought to obtain against the assured a judg- 
ment on her notes transferred by the lender to the insurance company in consideration 
of such payment, the assured may plead the fact of payment, notwithstanding a failure 
to furnish proofs of loss, or to commence suit on the policy within the time pre- 
scribed therein; the payment to the lender having been made before the expiration 
of such time.” 

In the second division of the opinion, Holden, J., said: 

“Having determined that the insurance company was estopped from insisting that 
there was any forfeiture of the policy, and as the company was compelled to pay the 
lender, in any event, payment by the insurance company to the lender operated as a 
payment on the debt of the insured to the lender, and operated at that time to dis- 
charge, to the extent of the payment, the debt of the assured to the lender. * * * 
It was a settlement of the policy, as far as concerned, the assured, as well as the 
lender, and no suit by the assured on the policy was necessary. It follows that the 
assured, in a suit wherein the insurance company sought to enforce against her the 
notes transferred to it by the lender, could interpose in defense thereof a plea of 
payment, as she did in this case. See 4 Cooley’s Briefs on Ins. 3917.” 

Lumpkin, J., concurred with all the other justices “in the principle stated in the 
second headnote,” but did not concur in the principle stated in the first headnote. It 
will be perceived from the foregoing decision that this court held, in effect, that, 
under the facts of the case, there was a liability by the insurer to the owner as whose 
property the building was insured, and that payment by the insurer to the lender, 
under the New York mortgage clause, was, as between these parties, a pro tanto 
discharge of the debt, and could be so pleaded by the insured in a suit instituted 
against her by the insurer as transferee of the debt owed to the lender. Upon this 
question the decision was concurred in by all the justices, and is now binding authority 
upon this court. The subsequent decision in People’s Bank v. Insurance Co., 146 Ga. 
514, 91 S. E. 684, L. R. A. 1917D, 868, which failed to mention the above decision, 
had a reference to a case in which the insurer was not liable to the person as whose 
property the building was insured, because that person obtained additional insurance 
on the property without the assent of the insurer, in violation of the contract which, 
under the provisions of the contract, rendered the policy or contract void ‘as to 
such person. Under those circumstances it was held that payment by the insurer 
to the lender and a transfer of the debt and security by the lender to the insurer, 
in virtue of the New York mortgage clause attached to the policy of insurance, 
conferred upon the transferee the right to enforce the debt against the borrower, 
or the person as whose property the building was insured. Under the facts of 
the case, the decision does not conflict with the ruling of this court in Scottish 
Union & National Insurance Co. v. Colvard, supra; for the decision in that case 
was predicated on the fact that the insurer was liable on its contract of insurance 
to the person as whose property the building was insured, impliedly recognizing that 
the rule would be different if the insurer was not so liable. 

It follows that, under the former rulings of this court, if an owner of land on 
which there is a building obtains a loan and executes his notes for the amount and 
a deed to the property as security for the debt, and procures a contract of insurance 
in his own favor insuring the building against loss by fire, and causes the insurer to 
attach to the policy a New York mortgage clause in substance, as stated in the ques- 
tion propounded by the Court of Appeals, and if, after being so insured, the build- 
ing is destroyed, and a loss ensues for which the insurer is liable to the person as 
whose property the building was insured, and, in such circumstances, the insurer pays 
the amount of the loss to the lender, asserting and claiming, at the time of such 
payment, that there is no liability to the person as whose property the building was 
insured, such payment will operate in favor of the borrower as a pro tanto discharge 
of the debt as against the lender, and the insurer will not acquire any equitable right 
of subrogation, or right by transfer of the notes, and the security to maintain a suit 
against the borrower or the property for the amount so paid to the lender. It does 
not appear from the questions propounded by the Court of Appeals that the insurance 
company made any contention that it was not liable to the person as whose property 
the building was insured on its contract of insurance, on account of mere change 
of ownership of the property; but it appears that the company contended that it was 
not liable to such insured, because the remote transferee of the insured feloniously 
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burned the building. The exact language of the Court of Appeals, in stating the 
contention that was made by the insurance company, is: 

“And where the insurer, claiming that, because of the burning of the house by 
K. as stated above, ‘there was no liability existing under the policy in question to 
the mortgagor or owners of the property.’” (Italics ours.) 

It further appears from the facts stated in the questions that the person so in- 
sured had nothing to do with the burning, but was innocent of the offense. In these 
circumstances, the fact that the loss resulted from the criminal act of the remote 
transferee would not excuse the company from its liability to the person first in- 
sured. Under a proper construction of the questions propounded by the Court of 
Appeals, the questions (a), (b), and (c) are answered in the affirmative. The 
question (d) does not require an answer. 

Answers in the affirmative. 

All the Justices concur, except Gilbert and Hines, JJ., dissenting. 

Gupert, J. (dissenting). The statement of facts certified by the Court of Appeals 
in connection with the question shows: First, that P. owned improved real estate; sec- 
ond, that P. insured the same; third, that he borrowed money on the property in- 
sured, and executed a note and a security deed to the lender; fourth, that a loss pay- 
able clause was attached to the policy, providing that loss or damage, if any, under the 
policy, should be payable to the lender as his interests might appear; fifth, that the 
interest of the lender in the insurance should not be invalidated by any act or neglect of 
the mortgagor, or of the owner of the property; sixth, that whenever the insurance 
company should pay the lender any loss or damage under the policy, and claim that no 
liability existed as to the borrower or the owner, the insurance company, to the extent 
of the payment, should thereupon be legally subrogated to all of the rights of the 
lender under the note and security deed;. seventh, that no subrogation should impair 
the right of the lender to recover the full amount of the debt due; eighth, that, if the 
insurance company should claim that the fire loss was caused by the act or neglect 
of any corporation, private or municipal, the company, upon payment of the loss, 
should be subrogated, to the extent of the payment, to all right of recovery by the 
insured for the loss, such right to be assigned to the company by the insured; ninth 
that after the issuance of the policy and the execution of the note and loan deed, P., 
the owner of the property, by deed, sold and conveyed to H. S. all of his interest in 
the property, subject to the rights of the lender under the security deed; tenth, that 
thereafter H. S., who purchased from P., contracted to sell the property to K., and 
executed a bond for title under which K. went into possession of the property; 
eleventh, that the insurance company duly accepted notice of all the preceding facts, 
and made timely and respective entries on the policy accordingly, “that the interest of 
P. was transferred to H. S., and that the interest of H. S. therein was subsequently 
transferred to K.; twelfth, that subsequently to all of the above, and while the 
policy was still in force, the house so insured was willfully and criminally set on fire, 
and destroyed by K., without the knowledge of P.; thirteenth, that the insurance com- 
pany, claiming that, because of the burning of the house by K., as stated above, there 
was no liability existing under the policy in question “to the mortgagor or owners 
of the property,” without the knowledge of P., paid the lender the amount due on the 
note of P., and took a transfer of the note and the security deed, including a con- 
veyance of the title of the lender in the property described in the security deed; 
fourteenth, that the insurer refused to pay the amount due on the note held by the 
lender, without a transfer and assignment, and surrender of the policy to the insurance 
company. The effect of the questions (a), (b), and (c) is to inquire whether the 
payment by the insurance company to the lender of the amount due operated for the 
benefit of P., the original owner of the property, who obtained the loan, executed the 
note and deed, and who also obtained the policy of insurance. 

In order for the payment by the insurance company to the lender of any amount 
under the policy to operate for the benefit of P., P. must have had some interest in 
the policy of insurance. What interest did he have? As originally issued, P. was 
named as the insured, and had an interest in the policy. When the loss payable 
clause was attached, providing for the payment to the lender as his interests might 
appear, the rights of the lender under the policy, to the extent of the amount due, 
became superior to the rights of P., the insured, and the only interest left to P., 
under the policy, was a right to recover to the extent of his interest in the property 
whatever amount of fire loss occurred within the limits of the policy, and in excess 
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of the amount due to the lender. Subsequently, however, P., the original owner and 
insured, sold and conveyed his entire interest in the property to H. S., and so notified 
the insurance company. When that was done P. parted with the only interest he had 
in the property, and no longer held any insurable interest; and had a fire occurred at 
that time, the insurance company would have been liable, if at all, first, to the lender 
and holder of the security deed; second, to H. S., the grantee who acquired all the 
interest of P. 

It should be noted at this point, as a matter of prime importance, that P. parted 
with all interest in the property, and that under no view of the case was he then an 
interested party to the insurance contract which he had originally secured. The insur- 
ance company owed to him no obligation, and therefore there could be no liability 
on the policy to P. The fire, however, did not occur at that time; but subsequently 
H. S. contracted to sell, and executed a bond for title to one K., who went in possession 
of the property under the contract of purchase. .The insurance company was duly 
notified, and accepted notice. Thereupon K. became the insured, and all obligations 
under the policy and all insurable interest so far as the question discloses, other than 
that which the lender continued to possess, was in K. K. burned the property, and 
forfeited all right to recover on the policy. Save the lender, no one else had any 
rights under the policy. A denial by the insurance company of liability to K. was 
a denial of liability to the only person, save the lender, who had any right under the 
policy, and to whom or in regard to whom the insurance company had ‘any cause to 
make denial of liability. P. had no interest in the property, and there was no reason 
why the insurance company should specifically deny liability to him. Moreover, it 
does not appear from the question that P. ever asserted any interest in the policy. 
Parenthetically it should be stated that there is no reason to construe the question 
as failing to show that the insurance company denied liability to P., except on account 
of the burning of the property by K. It is true that the question propounded states 
that liability of the mortgagor or owner on account of the burning was denied only 
to the person who had an insurable interest, and who was, at the time of the burning, 
the insured. 

We are not required to look beyond the question, to ascertain the facts; but we 
can do so if the ends of justice require it. Accordingly reference has been made to 
the agreed statement of facts contained in the record. There we find, after a state- 
ment of all the facts of the case, which included the transfer and assignment on the 
policy of all of his insurable interest, as well as a statement of the fact of the burn- 
ing by K., that the insurance company “denied liability.” For the reasons stated 
above, however, it is not necessary for the insurance company to deny liability to P. 

Stating the facts differently, S. loaned money to P., and took a note and security 
deed; also a policy of insurance providing, in case of loss, for payment to the lender, 
as his interests might appear. The lender held the note and mortgage, which he had 
the legal right to sell and transfer. The insurance company had, under express provi- 
sions of its policy, under stated conditions, the right to buy and take an assignment of 
the note and mortgage under conditions named in the policy. It did purchase the 
note, and took an assignment and transfer of the note, the security deed, and all of 
the title to these papers, and to the property possessed by the lender. The insurance 
company then was a creditor of P., and, as evidence thereof, held his note secured by 
deed. So far as shown by the question, it was a valid note and deed. P. was bound 
to pay the amount due, unless he could show some valid defense, such as that the note 
was paid, or was for some reason void and unenforceable. Obviously it was not void 
and unenforceable. Obviously it was not void and unenforceable. Has it been paid? 
How? By reason of the fact that the insurance company paid to the lender, the owner 
of the note, the amount due thereon, under the precise terms and stipulations named in 
the policy. But in order for this to constitute a payment of the debt due by P., P. 
must have had some interest in the policy, and the insurance company must have owed 
some obligation or liability to P. which was enforceable; but, as we have seen above, 
P. had no interest in the policy, nor in the property insured at the time of the fire, and 
therefore there was no liability under the policy to P. 

It may be suggested that, in some indefinite way, or by reason of some undefined 
broad principles of right, notwithstanding K., the insured had no claim on the insur- 
ance company, by reason of his own criminal act, yet, because he had contracted with 
P. to pay P.’s note, and presumably had not done so, that P. ought to be able to 
collect under the policy what K. could not. No principle of subrogation can be 
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applied here; in no view of the facts has subrogation any application. Even as a 
volunteer, P. has paid out nothing for K., to protect himself in his rights. He has 
done nothing except to sell to H. S. all of his interest in the property. Whether he 
protected himself as to the payment of the note is no concern of the courts. He 
does not bring himself within any principle of subrogation known to the law. Sub- 
rogation must arise from contract, or it must arise out of principles of equity. There 
was no contract under which P. is subrogated to the rights of K. under the policy, 
and it is not remotely suggested that there is any principle of equity upon which it 
can be based. Lastly, since K. has forfeited all rights under the policy by his criminal 
conduct, it would be impossible and inconceivable that P. could derive any benefit 
through K. by subrogation. There was nothing in K. which could descend by subro- 
gation to P. In addition to all that has beef said above, question (d) indicates, 
not only that, upon the sale of the property by P. to H. S., he notified the insurance 
company that the property had been sold, but that the insurance under said policy was 
payable, in case of loss, first, to S., the lender, and that the interest of P., with the 
exception of the interest of the lender, had been transferred to H. S. who was the 
vendor to K., who burned the property. This conclusively shows that P. had not only 
parted with all interest in the property, but had also parted with all interest under the 
policy of insurance prior to the time the loss occurred. For these reasons questions 
(a), (b), and (c) should be answered in the negative, and question (d) should be 
answered in the affirmative. The case of Scottish Union, etc., Insurance Co. v. Colvard, 
135 Ga. 188, 68 S. E. 1097, is unlike the case with which we are now dealing, in its 
controlling feature. In the Colvard Case the decision, in the first headnote, declared 
that the policy of insurance was binding, and that the insurance company was liable 
to the insured. An issue had been raised as to the liability, based on the contention 
that the insured had, by a contract of sale, become other than the unconditional owner. 
This court held that the insurance company was estopped, by reason of its own con- 
duct, from setting up that defense. In the case with which we are now dealing no 
question of estoppel is involved. 

There is no dispute as to where title to the property and interest under the policy 
of insurance rests. The insurance company has pursued the precise method provided 
in the policy itself for its own protection against robbery by an insured who was 
in possession under rights acquired by voluntary contracts with a previous owner who 
had acquired the same rights from P., the original insurer. The principles ruled in 
People’s Bank of Mansfield v. Insurance Co., 146 514, 91 S. E. 684, L. R. A. 
1917D, 868, are controlling in this case. 

I am authorized to say that Mr. Justice Hines concurs in this dissent. 


LEO BROS. v. NEW ZEALAND INS. CO. (No. 4111.) 
(Supreme Court of Idaho. Aug. 2, 1924.) 
Pacific Reporter, 257. 
INSURANCE—MACHINERY, IN SHED CONNECTED WITH MAIN BUILD- 

ING BY ROOF, HELD COVERED BY FIRE POLICY. 

In an action on a fire insurance policy, evidence held sufficient to show that policy 
intended to cover shed connected with main a by a roof. 

(For other cases, see Insurance, Dec. Dig. §165.) 

Edgar C. Steele, Judge. 

Action by the Leo Bros. Company against the New Zealand Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Affirmed. 

E. Eugene Davis, of Spokane, Wash., and C. J. Orland, of Moscow, for appellant. 

Frank L. Moore, of Moscow, for respondent. 

McCartRy, C. J. This is an action upon a fire insurance policy, by which ap- 
pellant insured certain machinery in respondent’s vinegar factory, the covering clause 
being as follows: 3 , 

“$3,000 on fixed and movable machinery of every kind and description, all while 
contained in the three-story brick and frame building, situate at No. 244 on the east 
side of Main street, between A and C streets, in Moscow, Idaho.” 

The covering clause has the following notation: “Insurance Map Sheet 4 Block 
102 No. 244.” The policy was written by Fred. Veatch as agent for appellant. He 
was also manager and secretary of Leo Bros. Company, respondent, and a stock- 
holder. He thus acted for both parties in the transaction. No point, however, is 
made of this fact. 
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Fire, occurring July 6, 1921, damaged the tank shed of respondent and certain 
machinery contained therein. The controversy arises over the question whether 
the machinery in this tank shed, used in connection with respondent’s vinegar fac- 
tory, was covered by the policy. Judgment was for appellee. This appeal is from 
that judgment and an order denying a motion for a new trial. 

There are numerous specifications of error, but they all go to the one point of 
insufficiency of the evidence. The particulars in which the evidence is insufficient 
are not clearly specified in the brief. However, one of the specifications is that the 
court erred in denying the motion for a new trial. The notice of motion for a new 
trial specifies that the evidence is insufficient to establish a contract of insurance 
covering the property destroyed, or to establish that the property destroyed falls 
within the description in the policy. These questions are argued in the briefs, and 
we will consider them. 

The evidence shows the following facts, without any substantial conflict: The 
factory building was originally a three-story brick structure. To this, on the north 
and east, were added frame additions. The tank shed was originally built about 
35 feet to the south, but was enlarged or rebuilt until, in 1915, the north side of the 
shed paralleled the main buildings at a distance of about 15 feet. This space was 
occupied by a scale shed, wooden approach thereto, and concrete paved driveway. 
The scale platform joined the frame part of the main group on the north and 
extended over into the open side of the tank shed on the south. Over the scales, 
for a distance of about 16 feet, a composition roof joined the frame part of the main 
building to the tank shed. This scale shed roof was securely built into the main build- 
ing on the one side, and the tank shed on the other; its rafters resting upon the 
same “plate” which supported the rafters of the main building, and upon a timber 
fastened to the upright posts of the tank shed about 18 or 20 inches below the 
“plate” of the shed. The driveway was closed at each end by gates; the one at the 
east end joining the two buildings, and operating on a track which allowed it to 
slide into the tank shed. This was the nature of the completed plant in 1915, and in 
which the machinery stood at the time of the fire, July 6, 1921. The policy was 
written November 19, 1920, and covered a period of one year. The whole group 
of buildings, including the tank shed, was operated as a single vinegar manufac- 
turing plant; the vinegar being pumped back and forth from the main building to 
the tanks during the process of mianufacture, “racking off,” filtering, and loading 
for shipment. 

The insurance map referred to in the covering clause was Sanborn’s insurance 
map of Moscow, used by all insurance companies and their agents in writing insur- 
ance and making reports. On this map the entire plant, including the tank shed, is 
designated as No. 244. Veatch had a map of his own, on which he had designated 
the main building as No. 244, and the tank shed as No. 240. He had issued some 
policies on the tank shed alone for other companies, designating it as No. 240. It 
is apparent that he used the No. 240 in these policies to distinguish the tank shed from 
the main building. He used the number 240 at a time when the original condition 
existed, before the main building and tank shed were joined by the roof. The num- 
ber 240 did not appear on Sanborn’s map; there is no evidence that appellant knew 
anything about it, or about these other policies. Veatch’s report of the transaction to 
appellant referred to the property covered as No. 244. The rate book introduced in 
evidence showed that separate rates would be allowed on the main building and the 
tank shed, if insured separately; the separate rate for the former being 250, and the 
later 245. The policy in question made a rate of 250. Appellant contends that the 
coverage clause does not cover the tank shed, when interpreted in the light of all 
the circumstances, especially the Sanborn’s map and the rate book. The determina- 
tion of this case depends upon a consideration of the situation and relation of the 
tank shed with reference to the rest of the plant, as disclosed by the evidence, and 
the application of the terms of the coverage clause as they appear in the policy 
accepted by the company. The fact that Veatch had taken out and issued other poli- 
cies upon the tank shed, tanks, and vinegar has no bearing upon this question. Be- 
cause units of the plant had been separately insured, approximately designated, it 
does not follow that the whole plant could not be insured in one policy. The fact 
that Veatch used No. 240 for his own convenience, to distinguish policies on the 
tank shed from those covering the whole plant, has no significance in connection with 
the policy in question. Particularly is this true when it is considered that he had 
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initiated the use of this number years before, when the tank shed was an isolated 
building, before it was ever connected up with the main plant. Moreover, it must 
be remembered that appellant knew nothing about the number 240, or its use 
in connection with policies. The fact that a lower rate was quoted in the rate book 
on the tank shed, if insured separately, is not a controlling circumstance, in view 
of all the other evidence. In this case the premium charged was the higher rate, on 
the whole plant. Therefore it cannot be contended that appellant was underpaid. 

The policy in question insured the machinery of the plant “of every kind and 
description, all while contained in the three-story brick and frame building situate 
at No. 244 on the east side of Main street, between A and C streets.” Counsel for 
appellant conceded on the trial that there would have been no controversy if the 
machinery had been in either the frame addition to the north, or the one to the east 
of the brick structure. We can see no reason for drawing a fine distinction to cut 
off the tank shed from the rest of the plant. The whole group constituted a single 
manufacturing unit; the vinegar being pumped back and forth from one addition 
to another, and the machinery, such as the pump, hose, and spare parts, was carried 
back and forth as the occasion required. The covering clause, fairly interpreted, © 
included the tank shed. Henry Clay Fire Ins. Co. v. Crider, 191 Ky. 121, 229 S. W. 
128; Still v. Conn. Fire Ins. Co., 185 Mo. App. 550, 172 S. W. 625. For two well- 
considered opinions, involving similar facts, and reaching a similar conclusion, see 
Norwich Ins. Co. v. Leo Bros., United States District Court for Idaho, opinion by 
Judge Dietrich, unreported, and same case, Opinion of Circuit Court of Appeals for 
the Ninth Circuit, 297 Fed. 689. 

We conclude that this description was meant to include the entire machinery 
found in the plant as a unit, including the additions and tank shed physically con- 
nected to the original brick building, that the evidence is sufficient to support the 
findings and judgment, and the court did not err in denying the motion for a new 
trial. 

The judgment and order denying a new trial are affirmed, with costs to respondent. 

Budge and William A. Lee, JJ., and Johnson, District Judge, concur. 

Wm. E. Lee, J., being disqualified, took no part. 


LEO BROS. CO., Respondent, v. SPRINGFIELD FIRE & MARINE INS. CO. 
OF SPRINGFIELD, MASS., Appellant. 
(Supreme Court of Idaho. Aug. 2, 1924.) 

Appeal from District Court, Latah County; Edgar C. Steele, Judge. 

Action on insurance policy. Judgment for plaintiff. Affirmed. 

E. Eugene Davis, of Spokane, Wash., and Orland & Lee, of iiosie: for appel- 


lant. 

Frank L. Moore, of Moscow, for respondent. 

McCartuy, C. J. This case and Leo Bros. Co. v. New Zealand Ins. Co., 228 
Pac. 257, were by stipulation submitted together to the court below and this court; 
the facts and questions of law being substantially similar. On the authority of the 
decision in the last-named case, the judgment and order denying a new trial are 
affirmed, with costs to respondent. 

Budge and William A. Lee, JJ., and Johnson, District Judge, concur. 

Wm. E. Lee, J., being disqualified, took no part. 


(156 La.) 
GAUDET v. NORTH RIVER INS. CO. (No. 25736.) 
(Supreme Court of Louisiana. (June 28, 1924.) 
101 Southern Reporter, 118. 

1. INSURANCE—POLICY MAY BE REFORMED SO AS TO CONFORM TO 

INTENTION. 7 

An insurance policy, which is not in accord with the contract which it purports 
to evidence, will be reformed by equity so as to conform to parties’ intention. 

(For other cases, see Insurance, Dec. Dig. § 143 [1].) 
2. INSURANCE—MUTUAL MISTAKE OR MISTAKE ON ONE SIDE AND 

FRAUD ON OTHER NECESSARY FOR REFORMATION OF POLICY. 

In order for a court to reform an insurance contract, there must have been either 
mutual mistake or mistake on one side and fraud on the other. 

(For other cases, see Insurance, Dec. Dig. § 143 [3].) 
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3. INSURANCE—MISTAKE ON ONE SIDE MAY AUTHORIZE RECISSION 
BUT NOT REFORMATION. 
A mistake on one side merely may authorize recision but not reformation of 
licy. 
" (For other cases, see Insurance, Dec. Dig. § 143 [3].) 
Appeal from Twenty-Seventh Judicial District Court, Parish ‘of St. James; Sam 
A. Le :Blanc, Judge. 
Action by Dr. Lucien S. Gaudet against the North River Insurance Company. 
From a judgment of dismissal plaintiff appeals. Affirmed. 
William A. Le Bourgeois and J. Zach Spearing, both of New Orleans, for appel- 
lant. 

Spencer, Gidiere, Phelps & Dunbar, of New Orleans, for appellee. 

By Division A, composed of O’Niell, C. J., and Rogers and Brunot, JJ. 

Rocers, J. This is an action on an insurance policy. Plaintiff seeks to reform 
the contract and to collect the amount of indemnity therein stipulated. 

The petition substantially sets forth that plaintiff was the owner and occupant 
of a two-story frame dwelling, situated near the station or post office of St. James, 
‘in the parish of the same name; that he applied to the defendant company, through 
its general agent, L. A. Colomb & Son, Limited, of Donaldsonville, for fire insurance 
to the extent of $2,500 on said building; that at that time the said agent was advised 
and had knowledge of the fact that plaintiff did not own the land upon which the 
building was located, but had the right, under certain conditions, to purchase it; 
that said agent and petitioner well understood and agreed that the policy was to be 
issued, nothwithstanding the building was erected on ground not owned by petitioner ; 
that through error, mistake, and fault of the defendant company and its agent, and 
contrary to the intentions and agreement of the parties, the policy contained a stipu- 
lation that it should be void if the building was on ground not owned by the insured 
in fee simple. After further showing that the premises were totally destroyed by 
fire, that he furnished the necessary proofs of loss, and that defendant failed to pay 
the loss, plaintiff prayed for judgment decreeing that the contract of insurance 
covered the building therein described, located on the ground not owned by him in 
fee simple, and awarding petitioner the full value of his policy. 

Defendant answered, admitting the issuance of the policy, denying the alleged 
prior agreement, and averring that the policy as issued evidenced the contract between 
the parties. Defendant pleaded in bar of plaintiff’s right of recovery that the subject 
of the insurance was not, as required by the policy, located on ground owned by 
the insured in fee simple. 

The court below dismissed the suit, and plaintiff appealed. 

It is undisputed that plaintiff was the lessor, and not the owner of the ground 
on which his residence was located. 

The policy stipulates that it shall be void if the subject of the insurance be a 
building on ground not owned by the insured in fee simple. 

Plaintiff contends that, due to the fault of defendant, the contract as written does 
not express the agreement between the parties; that it was his intention to obtain, 
and the intention of the agent of the defendant company to issue, a policy which 
would cover the building while it was located on leased ground. 

{1] The principle is well established that an insurance policy which is not in 
accord with the contract it purports to evidence will be reformed by equity so as to 
conform to the intention of the parties. 

[2] In order, however, for the court to reform an insurance contract, there must 
have been either mutual mistake or mistake on one side and fraud on the other. 
Davega v. Ins. Co., 7 La. Ann, 229. 

[3] A mistake on one side merely may authorize the rescission, but not the 
reformation, of the contract. Where there is no meeting of the minds there is no 
contract, and hence nothing to be reformed. 

[4] The issue, in the instant case, is one of error, and not of fraud, in reducing 
the agreement to form. The court below was satisfied that no mutual error had been 
committed, and we see no reason to adopt a different conclusion. 

The evidence shows that the negotiations for the policy were conducted between 
plaintiff and one M. F. Bloomstiel, secretary-treasurer of the corporation of L. A. 
Colomb & Son, Limited, representing the defendant insurance company. Plaintiff 
testified that prior to the issuance of the policy Bloomstiel was informed and had 
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knowledge of the fact that the building was on leased ground, and agreed that the 
contract should be entered into under those conditions. This testimony is flatly 
contradicted by that of Bloomstiel, who states positively that the first information 
he received that the building was on leased ground was after the fire, when the 
New Orleans Adjustment Company raised the issue and disclaimed liability, In 
further rebuttal of plaintiff's testimony, defendant offered in evidence a daily report, 
filed out and sent to it by its agent on the same day the policy was issued, in which, 
in reply to the question: “Is the property on leased ground?” he answered, “No.” 
This report, made at the time when the facts were fresh in the minds of the parties, 
and in the absence of any suggestion of fraud or willful misrepresentation on the 
part of the agent, is strongly corroborative of the agent’s testimony that he neither 
received information nor had knowledge that plaintiff was not the owner of the 
land on which his building was located. 

Considerable stress is laid by counsel for plaintiff on letters written by the 
agent to his company, after the fire, in an effort to have the loss adjusted. We are 
unable to attach the same probative value to these letters as does counsel. Our 
conclusion, the same as reached by the district judge, is that they were prompted 
by an earnest desire on the part of the agent to satisfy a good clint and a close 
friend. These letters cannot outweigh the testimony given by the agent under oath. 

The policy in question was issued and delivered to plaintiff about four months 
before the fire. If, as he claims, an agreement had been reached between the agent 
and himself that the policy would be issued notwithstanding the building was located 
on leased ground, he should have seen that the agreement was incorporated in the 
contract. He did not do so. Non constat if he had called the attention of the 
insurance company to the discrepancy between the policy as issued and the agree- 
ment alleged to have been made, the company would have entered into the contract. 

The expression that the building insured was situated on “the” Cabanahossy 
plantation and not on “his” Cabanahossey plantation is without any special significance. 
It is inserted on that line of the policy used to designate streets when city property 
is covered and has no reference to, or connection with, the ownership or title of the 
property. The agent explained the use of the expression by showing that it was 
copied from a policy previously issued by some other company on the same property. 

Judgment affirmed. 


(156 La.) 
MANUEL vy. STUYVESANT INS. CO. No. 24259.) 
(Supreme Court of Louisiana. June 27, 1924.) 
101 Southwestern Reporter, 152.) 
1. INSURANCE—SUBSTANTIAL COMPLIANCE WITH IRON SAFE 

CLAUSE, SUFFICIENT. 

It is not necessary that there should have been a literal compliance with iron 
safe clause, and it was not essential that books should have been kept according to 
any particular system, nor in such a scientific manner as would satisfy an expert 
accountant, but books must show with reasonable certainty complete record of 
business transactions. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

2. INSURANCE—ACCOUNTING SYSTEM HELD NOT TO COMPLY WITH 

IRON SAFE CLAUSE. 

Record kept by saloon keeper not showing credit sales held not sufficient to 
comply with iron safe clause, and there can be no recovery. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

Appeal from Sixteenth Judicial District Court, Parish of Evangeline; B. H. 
Pavy, Judge. 

Action by Pierro Manuel against the Stuyvesant Insurance Company. Judgment 
for plaintiff, and defendant appeals. Judgment annulled and set aside, and plaintiff’s 
demand rejected. 

Spencer, Gidiere, Phelps & Dunbar, of New Orleans, for appellant. 

R. Lee Garland, of Opelousas, and A. V. Pavy, for appellee. 

By Division C, composed of Overton, St. PAuL, and THompson, JJ. 

Overton, J. In 1918 plaintiff was the proprietor of a saloon at Basile, in the 
parish of Evangeline. On September 17th of that year he insured the merchandise 
contained in the saloon for $2,500, defendant writing the policy. On the night of 
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November 3, 1918, the merchandise insured, with the exception of a very small 
part was destroyed by fire. Plaintiff made proof of the loss, and demanded payment, 
but defendant refused to pay, whereupon plaintiff briught this suit against defendant 
to recover the full amount of the policy with legal interest thereon from judicial 
demand until paid, for 12 per cent. statutory damages, and $250 attorneys’ fees. 

For answer to this suit defendant avers among other things, that the policy was 
breached and avoided by the failure of plaintiff to comply with that part of the 
iron safe clause, made a part of it, obligating him to keep a set of books which 
would clearly and plainly present a complete record of business transacted, including 
all purchases, sales, and shipments both for cash and credit, from the date of the 
first inventory required to be taken by the policy, and for such time as the policy 
should remain in force. 

[1] An inspection of the policy shows that there is made part of it the usual 
iron safe clause, containing a covenant binding plaintiff to keep a set of books as 
set forth above. The purpose of this covenant—that is, the one relative to the 
keeping of a set of books—was obviously to provide a means for ascertaining the 
amount of goods on hand at the time of the fire, should there be a fire, so that the 
loss, in such event, could be ascertained with reasonable correctness. It was not 
necessary, however, that there should have been a literal compliance with the covenant. 
A substantial compliance with it is sufficient. Malin v. Mercantile Town Mutual 
ansurance Co., 105 Mo. App. 625, 80 S. W. 56; Clark & Sons v. Franklin Ins. Co., 
130 La. 584, 58 South. 345; Pouns v. Citizens’ Fire Insurance Co., 144 La. 497, 80 
South. 672. For there to have been a substantial compliance with the covenant it 
was not essential that the books should have been kept according to any particular 
system, nor was it necessary that they should have been kept in such a scientific 
manner as would satisfy an expert accountant in a large business establishment. See 
2 Cooley’s Briefs on the Law of Insurance, p. 1822. Thus, in the Pouns Case, cited 
supra, it was held that, where a small country merchant kept a day book, ledger, and 
cash book, but no merchandise account, but preserved his invoices, this was sufficient, 
the invoices serving the purpose of a merchandise account. However, the books or 
data kept must show with reasonable certainty a complete record of the business 
transactions of the insured; and if they do not contain such a record, “so as to 
furnish the data necessary to enable the insurers to test the accuracy of the accounts 
‘delivered to them, or afford any satisfactory idea of the amount of goods on hand 
and destroyed by the fire, the insured cannot recover.” See 2 Cooley’s Briefs on the 
Law of Insurance, p. 1823. 

It appears that plaintiff kept a book which contains entries of some of his 
purchases and also of payments made by him since the taking of the inventory 
required by the policy, but in many instances these entries do not show what was 
purchased, or for what the payments were made. It might well have been, for all 
that appears, and can be ascertained from the record kept, that the payments were 
not for merchandise received after the taking of the inventory, but for merchandise 
purchased and disposed of before the inventory was taken. 

Plaintiff has also produced and filed in evidence some 20-odd invoices, for the 
purpose of supplementing the data contained in the book produced by him, and also 
a-number of canceled checks and drafts. He has also produced a passbook in a local 
bank, for the purpose of showing the amount of sales made by him. 

Plaintiff sold almost entirely for cash, though he did some credit business. When 
he sold on credit he noted the sale on a slip of paper, and put the slip in his cash 
drawer, making no entry of it in any book. When the bill was paid he destroyed 
the slip. Out of this drawer he paid the rent of the building he occupied, the salary 
of his clerk, and the wages of his help. If his wife needed any money out of the 
business, which was never much, for the living expenses of the family, he let her 
have it out of the cash drawer. At the close of the day’s business, plaintiff, or his 
clerk, would withdraw the cash from the drawer, and, without making, or having 
made, any entry of it in any book, would put it in a bag and take it to plaintiff’s 
home. On the succeeding banking day plaintiff would deposit the contents of the 
bag in bank, and the cashier would enter the deposit in the passbook mentioned 
above. Hence the daily deposits did not represent the amount of sales made during 
the preceding day, but (pretermitting reference to a very small amount, $7, received 
monthly from a subtenant), they represented the amount received from the business 
through cash sales and collections made, if any, on credit sales during the preceding 
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day, less the payment of the foregoing expenses on those days when payment thereof 
was made. No entry was made anywhere of the payment of those expenses; and, as 
the only entry made of the credit sales was on slips of paper put in cash drawer, 
and as the credit slips outstanding at the time of the fire were destroyed, there is 
no record whatever, in any manner or form, of the credit sales outstanding when 
the fire occurred, nor for that matter is the amount even known. 

[2] Our conclusion is that the record kept by plaintiff of his business from the 
taking of the inventory up to the time of the fire, is so imperfect that it is impossible 
to ascertain from it with any reasonable degree of certainty what stock he had on 
hand at the time of the fire, and therefore what his loss was. Hence there has not 
been a substantial compliance with the covenant and promissory warranty, made part 
of the policy, to keep “a set of books, which shall clearly and plainly present a 
complete record of business transacted, including all purchases, sales and shipments, 
both for cash and credit, from date of inventory,” and therefore there can be no 
recovery. 

Plaintiff likens his case to that of Pouns v. Citizens’ Ins. Co., cited supra, but 
the two cases differ materially. In the Pouns Case the record kept by the insured 
was sufficient to enable the court to ascertain with reasonable certainty what the loss 
was, whereas in this case it is not. In other words, a more accurate and complete 
record was kept in the case cited than was kept in the one at bar. 

For the reasons assigned, the judgment appealed from is annulled and set aside, 
and plaintiff’s demand is now rejected and disallowed at his costs in both courts, 
reserving, however, to plaintiff such right as he may have to sue for the unearned 
portion of the premium paid. 


FRONTIER MORTGAGE CORPORATION vy. HEFT er ux. (No. 48.) 
(Court of at aa of Maryland. June 20, 1924.) 
125 Atlantic Reporter, 772. 

1. INSURANCE—POLICY TO BE CONSTRUED TO EFFECTUATE REAL 
INTENTION OF PARTIES; GIVING TO UNAMBIGUOUS LANGUAGE 
ITS ORDINARY MEANING. 

A policy of insurance, in every clause and part thereof, is a contract, and like all - 
contracts should be construed to effectuate real purpose and intention of parties; 
giving to language employed, when unambiguous, its ordinary and usual accepted 
meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

2. INSURANCE—COURT’S DUTY TO CONSTRUE PLAIN TERMS OF 
POLICY ACCORDING TO THEIR TRUE MEANING. 

It is court’s duty to construe the clear and plain terms and conditions of a policy 
according to their true meaning, without regard to whether such construction will 
result in hardship to one or the other of the parties. 

(For other cases, see Insurance, Dec. Dig. § 146[{1].) 

3. INSURANCE—MORTGAGOR AND MORTGAGEE MAY EACH INSURE 
HIS OWN INTEREST. 

Mortgagor and mortgagee may each insure his own interest, the first insuring 
property and being entitled to recover full loss within limits of insurance, and latter 
insuritig to extent of his debt, and, if premises are destroyed, having the right to be 
paid his debt, if not more than insurance, whereupon underwriters become subrogated 
to right of mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 115[5].) 

4. INSURANCE—MORTGAGOR DERIVES NO BENEFIT FROM POLICY 
COVERING MORTGAGEE’S INTEREST. r 
A mortgagor derives no benefit from a policy covering mortgagee’s interest alone, 

but is bound to pay mortgage debt to insurers when they become his substituted 

creditors; there being no privity in law or fact between mortgagor and mortgagee in 
such case. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

5. MORTGAGES—WHEN MORTGAGOR INSURES HIS INTEREST AND 
ASSIGNS POLICY TO MORTGAGEE, PAYMENT DISCHARGES DEBT 
TO THAT EXTENT. 

If insurance on property of mortgagor is taken out in his name and for his benefit, 
and assigned to mortgagee to better secure mortgage debt in case of loss, payment 
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by insurer to mortgagee is for mortgagor’s benefit, and discharges mortgage debt to 

extent of insurance. 

(For other cases, see Mortgages, Dec. Dig. § 606[2].) 

6. INSURANCE—INSURER’S SUBROGATION TO RIGHTS OF MORT- 
GAGEE DEPENDS ON FACT OF NONLIABILITY TO MORTGAGOR. 
Mortgage clause in insurance policy, providing for subrogation of insurer to 

mortgagee’s rights, if it “shall claim that, as to mortgagor or owner, no liability 

exists,” held to require well-founded claim and absence of liability ; right to subroga-- 
tion not depending on claim of no liability, but on fact thereof. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

7. MORTGAGES—FORFEITURE AND LIABILITY OF INSURER HELD 
PROPERLY DETERMINABLE, WHERE INSURER ATTEMPTING TO 
ASSERT ITS RIGHTS AGAINST MORTGAGOR. 

Forfeiture of mortgagor’s right to recover against insurer for noncompliance with 
material conditions of insurance contract, and liability of insurer to mortgagor, was 
properly determinable, in suit in which insurer as assignee of mortgagee was attempt- 
ing to assert its rights against mortgagor. 

(For other cases, see Mortgages, Dec. Dig. § 415[3].) 

8. INSURANCE—INSURER HELD SUBROGATED TO MORTGAGEE’S 
a” AGAINST MORTGAGOR ON PAYMENT OF MORTGAGE 
Insurer, under policy requiring unconditional and sole ownership, held subrogated 

to rights of mortgagee, on its payment of mortgagee, where mortgagor had no title 

to property, either when policy was made or when loss occurred; its only interest 
being its liability to mortgagee on mortgage notes. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

9. INSURANCE—MQORTGAGOR’S LIABILITY ON, MORTGAGE NOTES 
HELD NOT UNCONDITIONAL AND SOLE OWNERSHIP. 

If mortgagor’s liability to mortgagee on mortgage notes constituted an insurable 
interest, it was not an unconditional and sole ownership, as required by a policy. 

(For other cases, see Insurance, Dec. Dig. § 282[6].) 

Appeal from Superior Court of Baltimore City; James P. Gorter, Judge. 

“To be officially reported.” 

Suit by the Frontier Mortgage Corporation, assignee, for use of the Central Fire 
Insurance Company of Baltimore, against Morris Heft and wife. Judgment for 
defendants, and plaintiff appeals. Reversed, and new trial awarded. 

Argued before Pattison, Urner, Adkins, Offutt, and Digges, JJ. 

Joseph France, of Baltimore (Venable, Baetjer & Howard, of Baltimore, on the 
brief), for appellant. 

J. Paul Schmidt, of Baltimore (Isaac Lobe Straus, Michael Miller, and Robert L. 
Mainen, all of Baltimore, on the brief), for appellees. 

Dicces, J. This suit was brought in the Superior Court of Baltimore City by 
the Frontier Mortgage Corporation, assignee, on November 3, 1922, against the de- 
fendants, Morris Heft and Bessie Heft, his wife. The declaration contains the money 
counts, and an additional count, declaring on the mortgage principal and interest 
notes. 

The defendants’ pleas were never indebted, and never promised as alleged, and 
the third plea for defense on equitable grounds, in which equitable plea it is set forth 
that the defendants executed the said mortgage to the Linthicum Realty Company on 
June 11, 1920; that on July 8, 1921, defendants sold the property covered by the 
mortgage to Abel Rosenthal, and bought from Rosenthal property located on Madison 
Avenue, Baltimore City; that Rosenthal purchased the Maple Avenue property 
subject to the mortgages thereon, and the defendants purchased the Madison Avenue 
property subject to the mortgages then upon it; that. subsequently deeds were 
executed, consummating the sale or exchange of properties between Rosenthal and 
the defendants, with knowledge of the Provident Savings Bank, holder of the first 
mortgage on the Maple Avenue property, and the Linthicum Realty Company, the 
holder of the second mortgage on said property; that the property on Maple Avenue 
was insured against loss by fire in favor of the first and second mortgagees ; that 
subsequently the building on the Maple Avenue property was burned, and the insur- 
ance company refused to make payment therefor to the mortgagees, whereupon the 
holder of the first mortgage foreclosed the same, at which sale Rosenthal became 
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the purchaser, and upon his refusal to pay the second mortgage the Frontier Mort- 
gage Corporation made demand therefor to the insurance company, and the defend- 
ants have been informed, believe, and therefore allege that the said insurance com- 
pany has duly paid to the Frontier Mortgage Corporation the amount of its mortgage 
and the indebtedness upon which suit is herein brought; that the Frontier Mortgage 
Corporation knew of the ownership of the property by the said Abel Rosenthal, and 
of the circumstances under which he took title—filed February 27, 1923. 

Republication of the Frontier Mortgage Corporation, filed April 27, 1923, joined 
issue on the defendants’ first and second pleas, and to the third plea, entitled a “De- 
fense on Equitable Grounds,” denied that the Central Fire Insurance Company had 
paid the defendants’ indebtedness to the plaintiff. 

On May 15, 1923, the case was tried ex parte, the defendants failing to appear 
before Judge James P. Gorter, without the aid of a jury, and resulted in a. verdict 
for the plaintiff for the sum of $3,737. On the 16th day of May, 1923, the case was 
entered to the use of the Central Fire Insurance Company of Baltimore. Subse- 
quently the judgment was stricken out, by agreement, and later, on October 15, 1923. 
the case was again entered to the use of the Central Fire Insurance Company of 
Baltimore. 

On October 15, 1923, the case was again tried before the court without the aid of 
a jury, resulting in a verdict and judgment for the defendants. From this verdict and 
judgment, the Frontier Mortgage Corporation, plaintiff, and Central Fire Insurance 
Company, equitable plaintiff, have appealed. The evidence, as agreed for the purpose 
of the record, is substantially as follows: 

On June 11, 1920, the appellees, defendants below, executed a second mortgage on 
real estate belonging to them located on Maple Avenue, Avondale Park, Baltimore, 
to the Linthicum Realty Company, to secure the payment of the sum of $4,500; said 
sum being a portion of the purchase price of the property covered by the mortgage. 
The principal of. the debt was evidenced by two promissory notes, dated as of the 
date of the mortgage, signed by Morris Heft and Bessie Heft, his wife, the. defend- 
ants, and payable to the order of the Linthicum Realty Company. One of the prin- 
cipal notes was for the sum of $1,300, maturing July 1, 1920 (which was paid at 
maturity), and the other for the sum of $3,200, payable 3 years after date. There 
were also 12 interest notes, each for the sum of $48, and payable quarterly. 

On April 27, 1921, the Linthicum Realty Company assigned the mortgage, together 
with the principal note for $3,200 and 8 interest notes, to Frontier Mortgage Cor- 
poration, for which the Frontier Mortgage Corporation paid the sum of $2,880. This 
assignment was duly recorded and the notes were indorsed by the Linthicum Realty 
Company in blank. The mortgage is in the usual form and contains a covenant on 
the part of the mortgagors to keep the property insured for the benefit of the mort- 
gagee and its assigns. By deed dated July 20, 1921, and promptly recorded, the 
defendants conveyed in fee to Abel Rosenthal and Howard S. Kroh all of the lots and 
property described in the mortgage, subject to a first mortgage and the above- 
described second mortgage. 

At the time the mortgage was assigned to the Frontier Mortgage Corporation, 
there was no policy of insurance assigned to it, but subsequently that corporation 
applied to the Ceneral Fire Insurance Company for a policy on the property described 
in the mortgage, in the name of Morris Heft, and Bessie Heft, his wife, payable to 
it as assignee of the second mortgage. 

The Central Fire Insurance Company on August 12, 1921, issued a policy insuring 
Morris Heft and Bessie Heft, his wife, from loss by fire on the frame building located 
on the lots described in the mortgage, for one year, to an amount not exceeding 
$3,200, payable to the Frontier Mortgage Corporation, assignee of second mortgage, 
as interest may appear. To the policy was attached the following mortgagee clause: 
“Mortgagee Clause Without Full Contribution. 

“Loss or damage, if any, under this policy, shall be payable to Frontier Mortgage 
Corporation of Buffalo, N. Y., assignee of second mortgagee (or trustee), as interest 
may appear, and this insurance, as to the interest of the mortgagee (or trustee) only 
therein, shall not be invalidated by any act or neglect of the mortgagor or owner 
of the within described property, nor by any foreclosure or other proceedings or 
notice of sale relating to the property, nor by any change in the title or ownership 
of the property, nor by the occupation of the premises for purposes more hazardous 
than are permitted by this policy: Provided that, in case the mortgagor or owner 








934 Insurance Law Journal, Vol. 63. [Dec., 1924 


shall neglect to pay any premium due under this policy, the mortgagee (or trustee) 
shall, on demand, pay the same. 

“Provided, also, that the mortgagee (or trustee) shall notify this company of 
any change of ownership or occupancy or increase of hazard which shall come to 
the knowledge of said mortgagee (or trustee), and, unless permitted by this policy, 
it shall be noted thereon and the mortgagee (or trustee), shall, on demand, pay the 
premium for such increased hazard for the term of the use thereof; otherwise this 
policy shall be null and void. 

“This company reserves the right to cancel this policy at any time as provided 
by its terms, but in such case this policy shall continue in force for the benefit only 
of the mortgagee (or trustee) for 10 days after notice to the mortgagee (or trustee) 
of such cancellation and shall then cease, and this company shall have the right, on 
like notice, to cancel this agreement. 

“Whenever this company shall pay the mortgagee (or trustee) any sum for 
loss or damage under this policy and shall claim that, as to the mortgagor or owner, 
no liability therefor existed, this company shall, to the extent of such payment, 
be thereupon legally subrogated to all the rights of the party to whom such payment 
shall be made, under all securties held as collateral to the mortgage debt, or may, 
at its option, pay to the mortgagee (or trustee) the whole principal due or to grow 
due on the mortgage, with interest, and shall thereupon receive a full assignment 
and transfer for the mortgage and of all such other securities; but no subrogation 
shall impair the right of the mortgagee (or trustee) to recover the full amount of 
its claim. 

“Attached to and made part of policy No. 328298 of the Central Fire Insurance 
Company of Baltimore.” 

Among others, the policy contained the following printed stipulations : 

“This entire policy shall be void if the insured has concealed or misrepresented, 
in writing or otherwise, any material fact or circumstance concerning this insurance 
or the subject thereof, or if the interest of the insured in the property be not truly 
stated herein, or in case of any fraud or false swearing by the insured touching any 
matter relating to this insurance or the subject thereof, whether before or after a 
loss. , 

“This entire policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void if the insured now has or shall hereafter make or pro- 
cure any other contract of insurance, whether valid or not, on property covered in 
whole or in part by this policy, or if the subject of insurance be a manufacturing 
establishment and it be operated in whole or in part at night later than 10 o’clock, or if 
it cease to be operated for more than 10 consecutive days, or if the hazard be increased 
by any means within the control or knowledge of the insured, or if mechanics be 
employed in building, altering or repairing the within described premises for more 
than 15 days at any one time, or if the interest of the insured be other than uncondi- 
tional and sole ownership, or if the subject of insurance be a building or ground not 
owned by the insured in fee simple, or if the subject of insurance be personal property 
and be or become incumbered by a chattel mortgage, or if, with the knowledge 
of the insured, foreclosure proceedings be commenced or notice given of sale of any 
property covered by this policy by virtue of any mortgage or trust deed, or if any 
change, other than by the death of an insured, take place in the interest, title, or 
possession of the subject of insurance (except change of occupants without increase 
of hazard), whether by legal process or judgment or by voluntary act of the insured, 
or otherwise, or if this policy be assigned before a loss. 

“Tf, with the consent of this company, an interest under this policy shall exist 
in favor of a mortgagee, or of any person or corporation having an interest in the 
subject of insurance other than the interest of the insured as described herein, the 
conditions hereinbefore contained shall apply in the manner expressed in such pro- 
visions and conditions of insurance relating to such interest as shall be written 
upon, attached, or appended hereto. 

“If fire occur, the insured shall give immediate notice of any loss thereby in writ- 
ing to this company, protect the property from further damage, forthwith separate 
the damaged and undamaged personal property, put it in the best possible order, 
make a complete inventory of the same, stating the quantity and cost of each article 
and the amount claimed thereon and, within 60 days after the fire, unless such time 
is extended in writing by this company, shall render a statement to this company, 
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signed and sworn to by said insured, stating the knowledge and belief of the insured 
as to the time and origin of the fire, the interest of the insured and of all others in 
the property, the cash value of each item thereof and the amount of loss thereon, 
all incumbrances thereon, all other insurance, whether valid or not, covering any of 
said property, and a copy of all the descriptions and schedules in all policies, any 
changes in the title, use, occupation, location, possession, or exposures of said prop- 
erty since the issuing of this policy, by whom and for what purpose any building 
herein described and the several parts thereof were occupied at the time of fire, and 
shall furnish, if required, verified plans and specifications of any building, fixtures, 
or machinery destroyed or damaged, and shall also, if required, furnish a certificate 
of the magistrate or notary public (not interested in the claim as a creditor or other- 
wise, note related to the insured) living nearest the place of fire, stating that he has 
examined the circumstances, and believes the insured has honestly sustained loss 
to the amount that such magistrate or notary public shall certify. 

“This company shall not be held to have waived any provision or condition of 
this policy or any forfeiture thereof by any requirement, act, or proceeding on its 
part, telating to the appraisal or to any examination herein provided for, and the loss 
shall not become payable until 60 days after the notice, ascertainment, estimate, and 
satisfactory proof of the loss herein required have been received by this company, 
including an award by appraisers when appraisal has been required. 

“No suit or action on this policy, for the recovery of any claim, shall be sustainable 
in any court of law or equity until after full compliance by the insured with all the 
foregoing requirements, nor unless commenced within 12 months next after the fire.” 

The premium on this policl was paid by the Frontier Mortgage Corporation, and 
the policy delivered to and held by that corporation. On September 8, 1921, the prop- 
erty was totally destroyed by fire. The Frontier Mortgage Corporation demanded 
payment to it under the mortgage clause of the Central Fire Insurance Company, 
which first denied liability and later paid the amount which the mortgage corpora- 
tion had invested in the mortgage, with interest, amounting in all to $3,093.60. This 
sum was paid after the Frontier Mortgage Cogporation had entered suit in the superior 
court of Baltimore city against the appellees, and that case entered to the use of the 
Central Fire Insurance Company. No claim was made by the defendants against the 
Fire Insurance Company, and no proof of loss was furnished by any one, nor was 
there ever any demand made on the defendants by the insurance company for pay- 
ment of the mortgage notes. 


The case was heard in the superior court before the judge sitting as a jury, and 
at the conclusion of the testimony the appellant offered four prayers, and appellees 
offered four prayers, as follows: 


“First. The plaintiff prays the court to rule as a matter of law that the uncon- 
tradicted evidence shows that the mortgage and notes offered in evidence were 
assigned for value to the plaintiff, a body corporate, and have not been paid by the 
defendants, and if, sitting as a jury, it finds that the plaintiff has not by act or word 
recognized the defendants’ grantees as debtors in the place and stead of the defend- 
ants, and shall further find that the defendants did not have title to the property 
insured by the policy offered in evidence, on and after the date it was issued by the 
equitable plaintiff, then its verdict must be for the plaintiff for the sum of $3,200, 
with interest from September 11, 1921. 


“Second. The plaintiff prays the court to rule as matter of law, that the un- 
contradicted evidence in this case shows that the indebtedness evidenced by the mort- 
gage and notes offered in evidence was assigned for value to the plaintiff, a body 
corporate, and has never been paid by the defendants; that at the time the equitable 
plaintiff's policy of insurance, offered in evidence, was issued, the defendants were 
not the owners of the property insured and liability under said policy was denied to 
both mortgagee and insured; that the plaintiff has not in any way recognized the 
defendant’s grantees mentioned in evidence as debtors, in the place and stead of the 
defendants, and therefore its verdict as jury must be for the plaintiff for $3,200, with 
interest from Séptember 11, 1921. 


“Third. The plaintiff prays the court to rule, as matter of law, that if, sitting as 
a jury, it finds that the defendants did not have title to the property insured by the 
policy offered in evidence, on and after the date it was issued by the equitable plain- 
tiff, and further finds that liability under said policy, because of the fire mentioned in 
evidence, was denied both to the defendants (the insured) and the plaintiff (the 
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mortgagee), then payment by the equitable plaintiff to the plaintiff was not payment 
of the defendants’ indebtedness to the plaintiff. 

“Fourth. The plaintiff prays the court to rule as matter of law that if it finds, 
sitting as a jury, that the equitable plaintiff paid the plaintiff value in settlement of a 
claim against it under the policy mentioned in evidence, after suit was instituted by the 
plantiff against the defendants, and further finds that the defendants were not the 
owners of the property insured at or after the policy was issued by the equitable 
plaintiff, and further finds that the plaintiff corporation is an assignee for value of 
the notes and mortgage offered in evidence, then its verdict must be for the plaintiff.” 

And the defendants offered the following prayers: 

“First. The defendants pray the court to rule as a matter of law that the plaintiff 
has offered no evidence legally sufficient to entitle it to recover and the verdict must 
be for the defendants. 

“Second. The defendants pray the court to rule as a matter of law that the 
plaintiff has offered no evidence under the pleadings in this case to entitle it to re- 
cover, and the verdict must be for the defendants. 

“Third. The defendants pray the court to rule as a matter of law that, according 
to the undisputed evidence in this case, the plaintiff is not entitled to recover, and the 
verdict must be for the defendants. 

“Fourth. The defendants pray the court to rule as a matter of law that, as the 
undisputed testimony is that the plaintiff accepted, collected, and received from the 
Central Fire Insurance Company the amount of its claim, it is therefore not entitled 
to recover and the verdict must be for the defendants.” 

The action of the trial court in rejecting all of the plaintiff’s prayers and granting 
all of the defendant’s prayers is the subject of the single bill of exceptions contained 
in the record. The defendants’ prayers constitute a demurrer to the pleadings and 
evidence. The evidence is undisputed and the prayers of the defendants challenge its 
legal sufficiency, and, if properly granted, are a complete bar to the right of the 
plaintiff to recover. 

[1] A policy of insurance and every clause and part thereof is the contract, and, 
like all contracts, should be construed so as to effectuate the real purpose and inten- 
tion of the. parties, giving to the language employed, when unambiguous, its ordinary 
and usually accepted meaning. Md. Ins. Co. v. Bossiere, 9 Gill. & J. 155; Wash- 
ington Fire Ins. Co. v. Kelly, 32 Md. 421; Westchester Ins. Co. v. Weaver, 70 Md. 
536, 17 Atl. 401, 18 Atl. 1034, 5 L. R. A. 478; Agric. Ins. Co. v. Hamilton, 82 Md. 
88, 33 Atl. 429, 30 L. R. A. 633, 51 Am. St. Rep. 457. 

[2] The rule, adopted in some jurisdictions, that insurance contracts are to be 
construed most strongly against the insurer has been distinctly repudiated by this court, 
and the sounder view that the intention of the parties as gathered from the whole 
instrument now prevails. Cases above cited. The law presumes the insurer and 
insured understood their contract as executed and that every intelligible condition 
embraced therein was inserted by design and intended to accomplish some material 
purpose. It is the duty of the court to construe the clear and plain terms and condi- 
tions of the policy according to their true meaning, without regard to whether such 
construction will result in hardship to one or the other of the parties; or as stated 
by Judge Boyd in Joffe v. Niagara Falls Ins. Co., 116 Md. 155, 81 Atl. 281, 51 L. R. A. 
(N. S.) 1047, Ann. Cas. 1913C, 1217, and later approved in Miller v. Home Ins. Co., 
127 Md. 140, 96 Atl. 267, Ann. Cas. 1918E, 384, “when the terms of the contract are 
clear and unambiguous, courts have no right to make new contracts for the parties, or 
ignore those already made by them, simply to avoid seeming hardships.” 

[3, 4] The mortgagor and mortgagee may each insure his own interest; the first 
insures the property, which he may do for its full value as the owner thereof, the 
latter, to the extent of his debt, and no farther. The first, notwithstanding the in- 
cumbrance on his property, is entitled to recover the full amount of his loss, within 
the limits of the insurance; the latter, if the premises are destroyed by fire before 
the extinguishment of the mortgage, has the right to be paid his debt by the insurers, 
if not more than the insurance; and the underwriters, in such a case, become entitled 
to the debt, and can recover the same from the mortgagor, and are subrogated to the 
rights of the mortgagee. The payament of the insurance does not discharge the 
mortgagor from the debt, but the insurers become his creditors and have a right to 
an assignment of the mortgage debt from the mortgagee. The mortgagor derives 
no benefit from a policy covering the interest of the mortgagee alone, but is bound to 
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pay the mortgage debt to the insurers when they become his substituted creditors. 
There is no privity in law or fact between the mortgagor and mortgagee, in such a 
case, and the mortgagor can take no advantage of the policy of the mortgagee for his 
debt. Washington Fire Ins. Co. v. Kelly, supra; Carpenter v. Providence Washington 
Insurance Co., 16 Pet. 501, 10 L. Ed. 1044. 

[5] If, on the other hand, the insurance is on the property of the mortgagor, 
taken out in his name and for his benefit, and assigned to the mortgagee for the pur- 
pose of better securing the mortgage debt, then, in case of loss, payment by the insurer 
to the mortgagee is for, and on behalf of, the mortgagor, and discharges the mort- 
gage debt in whole or pro tanto, depending upon the amount of the insurance, and 
there is no right of subrogation. 

A very large amount of money is loaned and secured by mortgage on property, the 
principal value of which is represented by the buildings located on the mortgaged 
ground, and which buildings the mortgagee requires to be insured by the mortgagor, 
and the policy so framed or indorsed as in case of loss to inure to the benefit of the 
mortgagee. Most policies of contracts of insurance contain a variety of provisions, 
conditions, and stipulations, which are required to be observed and performed by the 
insured owner, and which the failure to observe and comply with render the policy 
void and unenforceable, but over which the mortgagee has no control, and the non- 
observance or breach of which he rarely has notice until loss has occurred. It be- 
came evident, in order to render this class of property available for mortgage loans, 
that the penalty for failure to comply with certain of the terms and conditions of the 
insurance contract should not apply to the mortgagee, and finally led to the adoption, 
in large measure, of what is known as the standard mortgagee clause, and identical 
with that attached to the policy in this case. 

After providing that the insurance. effected by the policy in case of loss, shall be 
payable to Frontier Mortgage Corporation, assignee of second mortgage, as interest 
may appear, and this insurance, as to the interest of the mortgagee only therein, shall 
not be invalidated by any act of neglect of the mortgagor or owner, nor by change 
in title or ownership of the property, it further provides as follows: 

“Whenever this company shall pay the mortgagee (or trustee) any sum for loss 
or damage under this policy and shall claim that, as to the mortgagor or owner, no 
liability therefor existed, this company shall, to the extent of such payment, be 
thereupon legally subrogated to all.the rights of the party to whom such payment 
shall be made, under all securities held as collateral to the mortgage debt, or may, 
at its option, pay to the mortgagee (or trustee) the whole principal due or to grow 
due on the mortgage, with interest, and shall thereupon receive a full assignment and 
transfer for the mortgage and of all such other securities, but no subrogation shall 
impair the right of the mortgagee (or trustee) to recover the full amount of its 
claim.” 

The Frontier Mortgage Corporation became the holder and owner of the second 
mortgage by virtue of an assignment from the Linthicum Realty Company, executed 
on April 27, 1921; it received no assignment, of an insurance policy with the mortgage, 
but later on August 12, 1921, applied for and received from the Central Fire Insurance 
Company the policy of insurance in this case, which was issued in the name of the 
defendants, with loss payable to it, and right of subrogation, as provided by the terms 
of the standard mortgagee clause above set forth. This was after the defendants had 
sold and conveyed the property, described in the mortgage and policy, to Abel Rosen- 
thal, by deed dated July 20, 1921, thereby completely divesting themselves of any and 
all title to the property, as well as the possession, which was at or about the same 
time given to the vendee. The policy was delivered to the mortgagee, and the premium 
paid by it. The fire which destroyed the insured property occurred on September 8, 
1921, at a time when the defendants had no vestige of title to the property. No 
demand for payment was made by the defendants, no proof of loss furnished, and, 
as far as the record discloses, no action or claim of any kind to the benefit of the in- 
surance fund was ever made, until sued by the mortgagee on the mortgage notes, 
although they had convenanted to insure and keep insured the mortgaged property, 
for the benefit of the mortgagee and its assigns. Under the circumstances such as 
here presented it could be contended, with reason and authority, that the policy of 
insurance covered the mortgagee’s interest alone. 4 ; 

“Where the mortgagee procures insurance on his separate interest, for his own 
benefit and at his own cost, and without any agreement with the mortgagor in respect 
thereto, the mortgagee is entitled to the proceeds, and the mortgagor has no interest 
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in the policy, and is not entitled to have the money collected on a loss applied in reduc- 
tion of the mortgage debt; and this rule applies notwithstanding the policy, which in 
fact is affected by the mortgagee alone, nominally insures the mortgagor with loss pay- 
able to the mortgagee.” 26 C. J. p. 442, and cases there cited. 

In the view we take of this case, it is not necessary to decide that this insurance 
was, or was not, solely on the interest of the mortgagee, for the reason that we reach 
the same conclusion in either event. 

The appellees insist that the true interpretation of the subrogation section of the 
mortgagee clause attached to this policy and quoted above is: First, that the mere 
claim by the insurer that no liability exists under the policy as to the mortgagor or 
owner is not sufficient to entitle the insurer to subrogation to the debt and security 
held by the mortgagee, upon payment to it of the mortgage debt, but that the non- 
liability of the insurer to the mortgagor must be a fact; and, second, that such fact 
must be judicially determined before it is entitled to demand subrogation or assign- 
ment of security from the mortgagee. 

[6] The first of these propositions is undoubtedly sound, the words “and shall 
claim that, as to the mortgagor or owner, no liability therefor existed,” must be held 
to mean that the claim is well founded, and that, as a matter of fact, no liability ex- 
ists on the part of the insurer to the mortgagor or owner. A£tna Life Ins. Co. v. 
National Union Fire ge" Co. and Harris, 98 Neb. 446, 153 N. W. 553, L. R.A. 1916A, 
784; Traders’ Ins. Co. Race, 142 Ill. 338, 31 N. E. 392; O’Neil v. Franklin Fire 
Ins. Co., 159 App. Div. 313, 145 N. Y. Supp. 432. 

The right to subrogation does not depend upon the claim of no liability, but upon 
the fact of no liability. The claim must be based upon a state of facts, which, under 
the contract of insurance, would exempt the insurer from liability to the mortgagor or 
owner. To give any other construction would, as suggested by counsel for appellees, 
enable the underwriters to escape liability in every case where a mortgagee clause 
such as this is attached to the policy, by merely claiming it is not liable to the mort- 
gagor paying the mortgage, and being subrogated to all securities held by the mort- 
gagee, and then proceed to reimbursement at the expense of the mortgagor, for whose 
benefit and protection the insurance was in fact secured. 

Obviously, a construction producing or permitting such a result could not be 
sanctioned. Nor could it have been the intention of the parties. There may be cases 
where the nonliability of the insurer to the mortgagor or owner should be judicially 
determined in a separate proceeding, prior to its subrogation to the rights of the mort- 
gagee, but we see no sound reason why, in the great majority of cases, this question 
cannot be properly passed upon by the court in which the insurer, as assignee of the 
mortgagee, is attempting to assert its rights against the mortgagor. This case comes 
under the latter class. It is the breach or noncompliance by the mortgagor of or 
with one or more of the material conditions of the contract which works a forfeiture 
of his right to recover against the insurer and entitles it to subrogation. 

From the time of forfeiture the liability of the insurer to the mortgagor ceases, 
the contract continues for the benefit of the mortgagee alone, and the insurer is sub- 
rogated to the rights of the mortgagee, upon its paying the mortgagee the mortgage 
debt. The parties are in the same position and have the same legal rights as if the 
interest of the mortgagee had alone been insured. 

[7] As we have said, the forfeiture and liability of the insurer to the mortgagor 
is properly determinable in this case. To recover the appellant plaintiff must prove 
a breach of a material condition of the contract of insurance; a breach the legal 
effect of which will be to render the policy void as to defendants. All defenses to 
this contention were available to the defendants under their general issue pleas, and 
plea for defense on equitable grounds. 

[8, 9] One of the conditions of the contract is: 

“This entire policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void * * * if the interest of the insured be other than uncon- 
ditional and sole ownership, or if the subject of insurance be a building or ground not 
owned by the insured in fee simple.” 

There is no indorsement on or addition to the policy waiving this condition as to 
the mortgagor. The insured had no title whatever to the property covered by the 
policy, either at the time the contract was made or when the loss by fire occurred ; 
this being conclusively shown by the evidence, and by the direct statement to that 
effect by the defendants in their equitable plea. The defendants sold and conveyed 
the property to Rosenthal, by deed dated July 20, 1921, and the contract of insurance 
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was not made until August 12, 1921, more than three weeks later. Neither did they 
have possession; having surrendered that at the time of the execution of deed. The 
only possible interest which they had at the date of the contract and time of the fire 
was liability to the mortgagee on the mortgage notes. It is suggested that this con- 
stituted an insurable interest. Admitting this to be true, without so deciding, surely 
it is not unconditional and sole ownership, and, if it is not, the policy is void as to the 
mortgagor. Wineland v Security Ins. Co., 53 Md. 276; Hartford F. Ins. Co. v. 
Keating, 86 Md. 130, 38 Atl. 29, 63 Am. St. Rep. 499; Skinner & Sons v. Houghton, 
92 Md. 68, 48 Atl. 85, 84 Am. St. Rep. 485; Bakhaus v. Caledonian Ins. Co., 112 Md. 
676, 77 Atl. 310; Linthicum Heights v. Firemen’s Ins. Co., 134 Md. 62, 106 Atl. 165. 

As was said in the Wineland Case, supra, the question before us is not whether 
the defendants in this case had an insurable interest in the buildings insured, but 
whether, by the terms of the contract under which they claim, they had that kind of 
interest, to wit, title in fee to the land on which the house stood, which the contract 
stipulates they should have, or the contract should be void. We have nothing to do 
with the question as to whether it is equitable to have such a condition inserted in the 
contract, or the motive of the insurance company for so doing. It is there as part of 
the contract into which the insured entered, and they must be bound by its legitimate 
meaning. 

It follows from what we have said that there was error in granting the defend- 
ants’ prayers and rejecting the prayers of the plaintiff, and the judgment must be 
reversed. 

Judgment reversed, and new trial awarded, with costs to appellant. 


GALANTER v. MINNEAPOLIS FIRE & MARINE INSURANCE CO. 
(ROBERTSON, Intervener). (No. 24005.) 
(Supreme Court of Minnesota. June 13, 1924.) 
199 Northwestern Reporter, 886. 
(Syllabus by the Court.) 
1. INSURANCE—EVIDENCE HELD TO JUSTIFY VERDICT THAT FIRE 

POLICY NOT CANCELED BY MUTUAL CONSENT. 

Action to recover upon a fire insurance policy. Held, that the evidence justified 
the verdict that the policy had not been canceled by mutual consent. 

(For other cases, see Insurance, Dec. Dig. § 235.) 

Appeal from District Court, Ramsey County; John W. Boerner, Judge. 

Action by William Galanter against the Minneapolis Fire & Marine Insurance 
Company, in which Victor Robertson, trustee, intervened. From an order denying 
its motion fer judgment or for a new trial, defendant appeals. Affirmed. 

Snyder, Gale & Richards, of Minneapolis, for appellant. 

Mitchell, Doherty, Rumble, Bunn & Butler and Roy H. Currie, all of St. Paul, 
for respondent. , : 5 

Quinn, J. On October 8, 1921, appellant issued its policy, covering. the plaintiff’s 
store building in Paynesville to the extent of $3,600, and merchandise contained there- 
in to the extent of $1,000. The building was valued at about $15,000. The total 
insurance thereon, including the policy in question, amounted to $11,300. H. SS. 
Schmitt was cashier of the Security State Bank of Paynesville and agent for several 
insurance companies, including the appellant. Schmitt had written and looked 
after plaintiff's insurance for a number of years. Victor Robertson was trustee 
for the plaintiff and his creditors, and also credit manager for Finch, Van Slyck 
& McConville. Linus Bristol was one of Robertson’s assistants. A. M. Shellito 
was the insurance adjuster. ; 

By this action plaintiff seeks to recover upon the policy referred to. The 
trustee intervenes. The defendant alleges and relies upon the defense that the policy 
was canceled by mutual consent of the parties thereto. There was a verdict against 
the defendant company and in favor of the intervener for $3,881.91. From an order 
denying its motion for judgment or for a new trial, the defendant appealed. 

[1] The building and its contents were destroyed by fire on January 15, 1922. 
On December 16, 1921, the insurance company sent a letter to Schmitt directing him 
to cancel the policy. Schmitt testified that, upon receiving the letter, he told plaintiff 
that he had received a letter from the company requesting cancellation of the policy. 
This plaintiff denied. On December 28th, the company again wrote Schmitt along 
the same line. On January 6th, a third letter was sent to Schmitt, directing him 
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to cancel the policy immediately. Schmitt testified that on January 7th, he called 
plaintiff in and showed him a letter from the company requesting the cancellation 
of the policies. “Then I told him that the policies were being canceled, and that they 
were canceled. Mr. Galanter said nothing. Then he said he was taking an inven- 
tory and that he would see how it run, and that he might shift some of his insurance 
from his stock onto the building to replace the insurance which was canceled.” Mr. 
Schultz, vice-president of the bank, heard the talk between Schmitt and plaintiff, 
and he corroborated Schmitt. In submitting the issues, the trial court instructed the 
jury, in part, as follows: 

“Now, in arriving at your conclusion in this case you have a right to take into 
consideration not only the testimony as to what transpired at Paynesville at the bank 
there previous to the 15th day of January, 1922—that was the date of the fire—but 
you have a right to take into consideration all the testimony in the case as to what 
transpired subsequently, that is, after that date, all the conversations, all the acts, 
or all the admissions, if any, which in any manner tended to characterize or indicate 
what the intentions of the parties were with reference to the cancellation of this 
policy on January 7th. You have heard the evidence as to what Mr. Schmitt, who 
was the agent of the insurance company at Paynesville—what he claims was said 
and done when Mr. Galanter was at the bank on January 7th, as Schmitt claims. 
Mr. Schmitt, who was the agent there, testified that Mr. Galanter was at the bank 
on January 7, 1922, and that he showed Mr. Galanter a letter from the defendant 
insurance company, which is marked ‘Defendant’s Exhibit 4,’ I believe, and that he 
told Mr. Galanter that this policy was being canceled, and that Mr. Galanter did 
not say anything at that time. 

“Now, the court will instruct you as a matter of law, ladies and gentlemen, 
that what transpired between Mr. Schmitt and Mr. Galanter at the bank on the 7th 
of January there as Mr. Schmitt claims, and as Mr. Schultz also testified, that is, 
Mr. Schmitt showing the letter, Defendant’s Exhibit 4, to Mr. Galanter and telling 
him that the policy was being canceled, and Mr. Galanter remaining: silent and saying 
nothing at that time—I say the court will instruct you as a matter of law that this 
testimony standing alone would not be sufficient to effect a cancellation of this policy. 
That is the judgment of the court, and I give it to you as the law of this case. 
But the court is of the opinion that this testimony, taken in connection with all the 
other testimony and the subsequent acts and conversations and admissions, as testified 
to by several witnesses—the court is of the opinion that this constitutes a question 
of fact for you to decide as to whether or not it was actually the intention of Mr. 
Galanter on January 7th to effect a cancellation of this policy.” 

In this connection and as bearing upon the proposition as to whether there had 
been a mutual cancellation of the policy prior to the fire, and in corroboration of 
the testimony of the witness Bristol, assistant credit man, a carbon copy of a letter 
which Bristol testified that he dictated, signed, and sent to Shellito, the adjuster, 
together with a copy of a letter written by the defendant company to the plaintiff 
on January 16, 1922, was received in evidence under the objection that it was “incom- 
petent, irrelevant, and immaterial, and not the best evidence.” There was no further 
objection made upon the trial to the reception of the carbon copy of the letter. 
Shellito testified that he had searched and could find no such letter: The exhibit 
was properly received. International Harvester Co. v. Elfstrom, 101 Minn. 263, 112 
N. W. 252, 12 L. R. A. (N. S.) 343. 118 Am. St. Rep. 626, 11 Ann. Cas. 107; 
Humphrey v. Monida & Yellowstone Stage Co., 120 Minn. 94-96, 139 N. W. 132. 
The letter written by Bristol, it will be noted, has reference to a letter sent by the 
insurance company to the plaintiff on January 16th after the fire but before the 
company was informed that there had been a fire. It is as follows: 

“Minneapolis, Minn., January 16, 1922. 

“Mr. William Galanter, Paynesville, Minnesota—Dear Sir: We beg to advise 
you that we have repeatedly asked for the cancellation of policies 261251 and 261253, 
covering your building and stock located on lots 3 and 4, block 3, Haynes’ addition 
to Paynesville. 

“Kindly accept notice that we will under no circumstances admit of liability in 
= of loss, and you should immediately return the policies to our agent, Mr. H. R. 

chmitt. 


“Yours very truly, 
“Walter C. Leach, Secretary.” 
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It is urged that it was error to reject the offer in evidence of page 13 of a 
policy register book kept by the bank. Schmitt had, on January 7th, made a notation 
on that page as follows: “Returned premium, $53.78.” This book was the bank’s 
private record. There was a separate one for each insurance company. The entry 
was never seen by the plaintiff. The premium had not been returned as therein 
indicated. The register was not a book of account. The plaintiff received no credit 
on the bank books for any return premium until in the month of August following. 
We see no error in the exclusion of the notation. 

In its charge the court made the following statement to the jury 

“There is no dispute that if this policy was in’ force (after Tesh 7th) that 
it was in force on the 15th day of January, 1922. 

The words in parenthesis were not used by a ‘ids in his charge. But no 
question is raised but what the policy was in force until that time, and it is not 
claimed that it was canceled subsequent to that date. The jury was given to clearly 
understand, by other statements in the charge that it was to determine the question 
whether the policy was canceled on that very day. It could not have been misled 
by the omission of the three words in parenthesis. 

The contention that Schmitt represented the insured rather than the insurer 
seems to be trivial. He wrote the policy, had authority to cancel it on behalf of 
the insurer, and the appellant relies upon his acts in its behalf, in effecting the al- 
leged cancellation of January 7th. It is not claimed that an insurance policy can 
be canceled by one of the parties thereto, except by a strict compliance with its 
terms as to notice, etc., unless such compliance is waived by the other party. All 
that appellant attempted to do in the way of cancellation was done through Schmitt, 
save alone the sending of the letter of January 16th to the insured, which it asked 
to have accepted as notice of cancellation. Bristol was called for cross-examina- 
tion under the statute, by appellant. Clearly he -was not in a class of adverse 
witnesses, subject to call under the statute. 

[2] We find no reversible error either in the charge or in the rulings, upon the 
reception or rejection of evidence, and are satisfied that the verdict was fully justified 
by the evidence. 
firmed. 


LEWIS v. NATIONAL FIRE INS. UNDERWRITERS et al. (No. 24047.) 
(Supreme Court of Mississippi, Division B. June 16, 1924. Suggestion of Error 
Overruled Sept. 15, 1924.) 

101 Southern Reporter, 296. 

(Syllabus by the Court.) 

1. INSURANCE—LIST OF GOODS BY LOT HELD NOT “ITEMIZED IN- 

VENTORY” WITHIN IRON SAFE CLAUSE. 

List of goods in lots, as one lot of ribbons, one lot of dry goods, etc., without an 
itemized list of the goods in the lots, held not an “itemized inventory” of the stock 
within iron safe clause. 

(For other cases, see Insurance, Dec. Dig. § 335 [2]. 

2. INSURANCE—FAILURE TO PRODUCE ITEMIZED LIST KEPT PUR- 
SUANT TO IRON SAFE CLAUSE HELD TO PRECLUDE RECOVERY. 
Insured’s failure to produce itemized inventory kept in compliance with iron safe 

clause held to preclude recovery on fire policies though list was lost, in the absence 

of a showing that the list was not lost by the fault, carelessness, or negligence of 
the insured. 

(For other cases, see Insurance, Dec. Dig. § 335 [2].) 

& Ee re HELD TO REQUIRE INVENTORY. WITHIN 30 
DAYS. 

That insured merchandise was a complete stock of merchandise purchased by 
insured from another held not to render inapplicable provision of policy that if 
no inventery had been taken within 12 months one should be taken within 30 days. 

(For other cases, see Insurance, Dec. Dig. § 335 [2].) 

Appeal from Circuit Court, Monroe County; C. P. Long, Judge. 

Suit by J. A. Lewis against the National Fire Insurance Underwriters and others. 
Judgment for defendants, and plaintiff appeals. Reversed and rendered. 

Leftwich & Tubb, of Aberdeen, for appellant. 

A. A. Armistead, of Vicksburg, for appellees, 
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Cook, J. The appellant, J. A. Lewis, instituted this suit in the circuit court of 
Monroe County against the National Fire Insurance Underwriters, the National 
Hardware Dealers’ Mutual Fire Insurance Company, and the Hardware Dealers’ 
Mutual Fire Association, on two policies of insurance covering a stock of mer- 
chandise and fixtures which had been destroyed by fire. At the conclusion of the 
plaintiff’s evidence a motion to exclude this evidence and grant a peremptory in- 
struction for the defendant as to the stock of merchandise, and to grant a peremp- 
tory instruction for the plaintiff for three-fourths value of the fixtures, was sus- 
tained, and from the judgment entered in pursuance of this instruction, this appeal 
was prosecuted. 

To the declaration, which is in the usual form, the defendants filed a plea of 
the general issue, and gave notice thereunder that evidence would be offered to 
show a breach of what is known as the “iron safe clause”’contained in the policy 
contract, and also filed a special plea averring that a writ of garnishment had been 
served on the defendants by Morris & Co., of Chicago, Ill, as a creditor of the 
plaintiff, and that any sum adjudged by the court to be due by them to the plaintiff 
should ke ordered to be first applied to the discharge of this garnishment. 

The iron safe clause contained in the two policies sued on is as follows: 

“First. The assured will take a complete itemized inventory of stock on hand 
at least once in each calendar year, and unless such inventory has been taken within 
twelve calendar months prior to the date of this policy, one shall be taken in detail 
within 30 days of issuance of this policy, or this policy shall be null and void from 
such date, and upon demand of the assured the unearned premium from such date 
shall be returned. 

“Second. The assured will keep a set of books, which shall clearly and plainly 
present a complete record of business transacted, including all purchases, sales and 
shipments, both for cash and credit, from date of inventory as provided for in the 
first section of this clause, and during the continuance of this policy. 

“Third. The assured will keep such books and inventory, and also the last 
preceding inventory, if such has been taken, securely locked in a fireproof safe at 
night, and at all times when the building mentioned in this policy is not actually open 
for business; or, failing in this, the assured will keep such books and inventories in 
some place not exposed to a fire which would destroy the aforesaid building, In 
the event of failure to produce such set of books and inventories for the inspection 
of this company, this policy shall become null and void and such failure shall con- 
stitute a perpetual bar to any recovery thereon.” 

The material facts, as they appear from the testimony of the appellant himself, 
are substantially as follows: On the 23rd day of August, 1922, the appellant purchased 
in bulk from one J. F. Gentry a stock of merchandise and store fixtures, consisting 
of dry goods, groceries, shelf or canned goods, and certain store fixtures located in 
a frame store building on Main street, in the town of Amory. In making a list 
of the goods at the time of the purchase appellant and Gentry, the seller, did not 
list the items of the merchandise, but they went through the stock shelf by shelf 
and listed the goods in lots, as one lot of notions, one lot of ribbons, one lot of dry 
goods, one lot of coffee, one lot of shelf or canned goods, etc., giving the kind of the 
goods, and the price and value in lots, this list comprising five sheets of tablet paper, 
the merchandise aggregating in value about $900, and the fixtures $165. After this 
list was completed the appellant and Gentry agreed upon a price of $750 for the 
entire lot of merchandise and fixtures, and the appellant paid this sum to Gentry. 
On the following day the appellant applied to the agent of the defendant companies 
for a policy of insurance on the stock of goods and fixtures, and this agent there- 
upon inspected the goods and fixtures and wrote the first policy sued on for $1,000, 
distributing the insurance as $850 on the stock of merchandise and $150 on the 
fixtures. The appellant continued the business until December 28, 1922, the date 
of the fire, and on the 9th day of October, 1922, having increased his stock of 
merchandise he applied for and secured an additional policy covering $1,000 on the 
stock of merchandise alone. 

The appellant testified that on the day he purchased the stock from Gentry he 
opened up a set of books, which consisted of a bock in which he entered as the first 
item the following: “Store and fixtures bought from Gentry, $750.00.” Under this 
he entered his daily purchases, giving the date, the name of the person from whom 
the purchase was made, and the total amount of the invoice. This book also con- 
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tained his daily cash and credit sales, and the book together with the invoices, were 
offered in evidence as a compliance with the requirement of the policy to keep a set 
of books which shall clearly and plainly present a complete record of the business 
transacted. 

The appellant did not have an iron safe in his store, and he testified that he 
kept his books in his bedroom, and that he had not taken an inventory of his stock 
of goods. He did not produce the list prepared by him and Gentry at the time he 
purchased the stock from Gentry, and he testified that it was lost or mislaid; that 
he thought he placed this list in a dresser drawer in his bedroom, but when he looked 
for it it was not there, and he had been unable to find it; that he had moved his room 
two or three times since the date of his purchase, and presumably this list had 
been lost in so doing. 

It may be conceded for the purpose of this decision that the book produced 
by the appellant was a substantial compliance with the requirement to keep a set 
of books. The decisive question presented is whether or not there was a compliance 
with the requirement to take a complete itemized inventory of the stock on hand at 
least once in each calendar year, or within 30 days after the issuance of the policy, 
if one had not been taken before the policy was issued, and to produce such 
inventory for the inspection of the defendant companies. 

[1] We are clearly of the opinion that the court below was correct in holding 
that this provision of the policy had not been complied with. The appellant contends 
that the invoice or list of the goods made at the time of the purchase was sufh- 
cient inventory within the contemplation of the policy, and since this list had been 
lost the requirement that it be produced was satisfied by the testimony of the 
appellant as to its contents. 

[2] In the case of Mitchell’v. Insurance Co., 111 Miss. 253, 71 South. 382, an 
inventory, made out in lots as was the list in the present case, was, at the request 
of the agent of the insurance company furnished to him before the policy was 
issued. This inventory was examined and approved by the agent, and the assured 
was informed that it was sufficient. Under that state of facts the court held that, 
since the inventory had been furnished at the request of the agent, and the agent 
knew that the assured was undertaking to furnish him with an inventory of mer- 
chandise in his store upon which he desired to obtain insurance, and under these 
circumstances he accepted and expressly approved it, and issued the policy thereon, 
the company was estopped by its conduct to deny the sufficiency of the inventory. 
There are, however, no such facts in the present case. The appellant did testify 
that when the agent of the company inspected his stock he saw a list of the fix- 
tures contained therein, but there is nothing in that fact or this record that could 
constitute an estoppel, and we do not think a list prepared as was the one in this 
case constitutes a compliance with the requirement that an itemized inventory be 
taken. If it should be conceded, however, that this list was sufficient, it was not 
produced, and the testimony fails to show that it was not lost by the fault, care- 
lessness or negligence of the appellant; and in the case of Insurance Co. v. Kearney, 
180 U. S. 132, 21 Sup. Ct. 326, 45 L. Ed. 460, the Supreme Court of the United 
States said: 

“We are of opinion that the failure to produce the books and inventory, re- 
ferred to in the policy, means a failure to produce them if they are in existence 
when called for, or if they have been lost or destroyed by the fault, negligence, or 
design of the insured.” 

[3] Another contention of the appellant seems to be that, since the assured 
began business by taking over a complete stock of merchandise which he had bought 
from another, he was not required within the 30 days thereafter to take a new in- 
ventory, nor was he required to produce at the trial the original invoice of the goods 
by which they were purchased, or any other inventory, and in support of this con- 
tention he strongly relies on the case of Home Insurance Co. v. Delta Bank, 71 Miss. 
608, 15 South, 932. While the language of the court in that case appears to support 
this contention of the appellant, it is clear that it does not do so when the facts 
of the case and the clause of the policy under review are considered. The clause 
of the policy under review in that case is entirely different from that involved in 
the present case. In the case at bar the requirement of the policy is that “the assured 
will take a complete, itemized inventory of stock on hand at least once in each 
calendar year, and unless such inventory has been taken within twelve calendar 
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months prior to the date of the policy, one shall be taken in detail within thirty days 
of the issuance of this policy, or this policy shall be null and void from such date,” 
while the clause involved in the Delta Bank case only required the assured to keep 
and produce the last inventory of the business. There was no requirement what- 
ever that any inventory should be taken, and the court simply held that, since 
no inventory of the business had been taken, the assured was not required to pro- 
duce any at the trial, the language of the court upon this point being that— 

“The grocery business was begun March 11, 1892, and no inventory of the 
grocery stock had been taken, and, therefore, there was no inventory to be pre- 
served or produced as required by the policy.” 

The court also held in that case that— 

“The invoice of the goods by which they were purchased was not the sort of 
inventory contemplated by the policy.” 

In Insurance Co. v. Dorsey, 102 Miss. 81, 58 South. 778, the court used the follow- 
ing language, which is applicable to the present case: 

“No mere proof that there was some merchandise, or a large stock of merchandise, 
in situ at the time of the fire, can be substituted for an inventory. No amount of 
evidence, however convincing, as to the value of the goods lost, can suffice to 
abrogate the covenant and warranty. The parties to the contract agreed to take 
an inventory, and this inventory, taken according to the contract, is the only evidence 
competent to prove any loss for which the company is liable, even though it be 
conceded that the property described in the policy was destroyed by fire.” 

It follows from the views herein expressed that the action of the court be- 
low in granting an instruction directing a verdict for the defendant companies as 
to the stock of merchandise was correct. 

The court also granted an instruction directing fhe jury to find for the plaintiff 
for $116.25, being three-fourths of the value of the fixtures at the time the policy 
was written, and the appellant assigns as error this action of the court in limiting 
the recovery to three-fourths of the value of the fixtures at the date of the policy, 
instead of three-fourths of their value at the date of the fire. After the policy 
was in effect, the appellant purchased other fixtures and placed them in his store, 
thereby increasing the total value of the fixtures to a sum three-fourths of which 
will amount to considerably more than the face of the policy on the fixtures. Con- 
sequently we think the appellant was entitled to recover the full amount of the 
policy on these fixtures. 

The judgment of the court below will therefore be reversed, and judgment will 
be entered here for the appellant for the sum of $150, with direction that it be 
applied first to the satisfaction of the garnishment of Morris & Co. 

Reversed, and judgment for appellant. 


MITCHELL et af. v. HOME INS. CO. OF NEW YORK. (No. 3602.) 
(Springfield Court of Appeals. Missouri. July 2, 1924.) 
264 Southwestern Reporter, 69. 

1. INSURANCE—POLICY CONSTRUED STRICTLY AGAINST INSURER, 
An insurance policy must be strictly construed against the insurer. 

(For other cases, see Insurance, Dec. Dig. §146 [3].) 

2. INSURANCE—CLAUSE AS TO VACANCY IN POLICY DESCRIBING 
HOUSE AND BARN, BUT INSURING BARN ONLY, HELD NOT AP- 
PLICABLE TO HOUSE. 

Where fire policy insured only barn, but described one-story dwelling house 
along with barn, clause making policy void in event any of buildings described re- 
mained vacant for over ten consecutive days construed as not applying to dwelling 
house, so that vacancy of dwelling did not preclude recovery for loss of barn. 

(For other cases, see Insurance, Dec. Dig. § 323 [1].) 

3. INSURANCE—ASSESSMENT OF PENALTY AND ATTORNEYS’ FEES 
AGAINST INSURER HELD NOT WARRANTED. 

Assessment against defendant insurer of penalty and attorneys’ fees held not 
warranted, where the ground of its refusal to pay involved a new question, 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Circuit Court, Dunklin County; W. S. C. Walker, Judge. 

Action by S. E. Mitchell and another against the Home Insurance Company of 
New York. Judgment for plaintiffs, and defendant appeals. Affirmed on condition 
of filing of remittitur; otherwise reversed and remanded. 
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Kirby Lamar, of Houston, and E. L. Snider, of Chicago, Ill., for appellant. 

George Smith, of Kennett, and C. M. Edwards, of Malden, for respondents. 

Cox, P. J. Action upon a fire insurance policy. Verdict and judgment for plain- 
tiff, including penalty and attorneys’ fees, and defendant appealed. 

Aside from the question of penalty and attorneys’ fees, there is but one question 
for our determination, and that is, Was the policy void at the time of the fire under 
the provision of the policy against vacancy? 

The policy covered a barn only. The land on which the barn was located also 
had a very inferior boxed dwelling house on it. The owner of the land and premises 
did not live thereon. At the time the policy was issued a party was occupying 
the small dwelling house as a dwelling by the permission of the owner as a tenant 
at will, but had no control ofer the barn insured nor over any other building or any 
part of the farm. This fact is mentioned here because of its bearing on the con- 
struction to be given the terms of the policy. 

An application for insurance on the barn was signed by one of the owners in 
which we find the following: 

“Application of E. S. Mitchell and Harry Kirkbridge for indemnity against loss 
or damage by fire * * * on property as below specified. * * * On 1-story frame 
dwelling house, $ none; on barn and sheds attached, including foundation and fix- 
tures therein or thereon marked No. 1 on the diagram, $700.” 

The diagram mentioned shows the barn located 100 feet from the dwelling. In 
the policy we find the following: 

“$ * * * On I-story * * * roof dwelling house including foundation, additions 
now or hereafter attached on the premises. $700 on barn and sheds attached, in- 
cluding foundation and fixtures therein and thereon marked No. 1 on the diagram.” 

The above is all that appears in the application and policy as to the description 
of the buildings on the farm and what is covered by the policy. In the forfeiture 
clause of the policy appears the following: 

“This indemnity contract is based upon the valuation and representations con- 
tained in the assured’s application and diagram of even number herewith which 
the assured has signed and permitted to be submitted to the company, and which 
are hereby made a warranty and a part hereof.” 

Then after a number of provisions which would render the policy void appears 
the following: 

“Or if any of the buildings described are now vacant, unoccupied or uninhabited 
and so remain for a period exceeding ten days without written consent thereof, 
then in each and every one of the above cases this policy shall be null and void.” 

The barn covered by the policy was occupied and used as a barn at the time 
the policy was issued, and that use continued until the fire. The small dwelling 
house was vacant at the time of the fire, and had been vacant for more than ten 
days prior thereto, and the defense in this case is based upon that fact. 

A provision in an insurance policy that vacancy of the building insured will 
render the policy void is a valid and enforceable provision and so recognized in 
‘ all jurisdictions. It has also been held, and we think rightly, that where a policy 
covers a dwelling, barn, and other out buildings used in connection with the dwelling, 
in which policy there is a provision rendering it void if the buildings insured become 
vacant, the vacancy of the dwelling alone will void the policy as to all the buildings. 
This is so held upon two grounds: One that the policy is indivisible, and, when 
rendered void as to one building, it is void as to all. The other ground is that 
the insurer under such a provision in the policy is entitled to the care and super- 
vision over all the buildings that would result from the occupancy of the dwelling 
as a home. Ashworth v. Insurance Co., 112 Mass. 422, 17 Am. Rep. 117; Republic 
Ins. Co. v. Johnson, 69 Kan. 146, 76 Pac. 419,/105 Am. St. Rep. 157, 2 Ann. Cas. 
20; Hartshorne v. Agricultural Ins. Co., 50 N. J. Law, 427, 14 Atl. 615; 19 Cyc. 729. 

[1,2] We have been cited to no case nor have we been able to find one holding 
that a policy like this, which covers a barn only, is voided by the vacancy of a dwell- 
ling located on the same land, when there was no connection between the use and 
occupancy of the barn and the dwelling. It is a universal rule that an insurance 
policy must be strictly construed against the insurer. Keeping this rule in mind, 
we note that, while the policy by a recital therein makes the application signed by 
the insured a part of it, we find no provision in the application as to the occupancy 
of the dwelling. All there is in the application that relates to the dwelling is a 
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statement that no insurance is applied for on it. The policy merely provides that if 
any of the buildings described are now vacant, unoccupied, or uninhabited or shall 
become and remain so for more than 10 days, the policy shall be null and void. The 
dwelling house located on the same premises as the barn in this case was a very 
small and inferior building occupied by permission of the owner by a party who 
had no control over, or interest in, the barn insured, and these facts were known 
to the agent of defendant who took the application, and hence known by defendant. 
Had defendant considered at the time the policy was issued that the continued occu- 
pancy of the little boxed house by some one as a dwelling would be material in any 
way, it would have been very easy to have specifically provided in the policy that 
if the dwelling should become and remain vacant for more than 10 days the policy 
would be null and void. This it did not do. The poticy in this case is evidently 
a standard form used by the insurer in writing policies on farm buildings when the 
policy covers all the buildings, and, when construed strictly against the insurer in 
the light of the surrounding circumstances and known facts in this case, it cannot be 
construed to mean that the policy which covered the barn alone should become null 
and void if the little boxed dwelling house should be vacant. We think the policy 
was in force at the time of the fire and the plaintiffs were entitled to recover. 

[3] The question involved in this case is a new one in this state, and, as far 
as we have been able to learn, is one of first impression generally. Under the cir- 
cumstances we do not think the assessment of penalty and attorneys’ fees against 
defendant was warranted. 

If respondents will within ten days remit the penalty and attorneys’ fees assessed, 
the judgment will be affirmed for the remainder. Otherwise the judgment will be 
reversed, and the cause remanded. 

Farrington and Bradley, JJ., concur. 


SMITH v. NORTH BRITISH & MERCANTILE INS. CO. (No. 3518.) 
(Springfield Court of Appeals. alanis, ee 2, 1924. Rehearing Denied July 22, 
1924.) 

263 Southwestern Reporter, 1031. 

1. INSURANCE—AGENT’S RECOGNITION AND ADOPTION OF POLICY, 

SIGNED IN HIS NAME BY HIS CLERK, BOUND INSURER. 

As to a policy, providing it would not be valid unless countersigned by insurer’s 
authorized agent, if agent’s clerk wrote policy and signed agent’s name, and there- 
after agent adopted the clerk’s action, either specially or according to his usual 
method of dealing, and recognized the policy, insurer was bound. 

(For other cases, see Insurance, Dec. Dig. § 89.) 

2. INSURANCE—WHETHER INSURER’S AGENT RATIFIED OR 

ADOPTED POLICY ISSUED BY CLERK HELD FOR JURY. 

Whether insurer’s agent ratified or adopted a policy issued by his clerk, who 
countersigned the agent’s signature, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668 [2].) 

7. INSURANCE—INSTRUCTION GIVEN HELD TO COVER ISSUE OF 

RATIFICATION OR ADOPTION. 

Instruction given held to cover issue of ratification or adoption by defendant 
insurer’s agent of a policy issued by agent’s clerk. 

(For other cases, see Insurance, Dec. Dig. § 669 [2.].) 

Appeal from Circuit Court, Scott County; Frank Kelly, Judge. 

Action by James E. Smith, Jr., against the North British & Mercantile Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Bailey & Bailey, of Sikeston, and Leahy, Saunders and Walther, of St. Louis, 
for appellant. 

M. G. Gresham, of Sikeston, and Ward, Reeves & Oliver, of Caruthersville, for 
respondent. 

Brap.ey, J. This is an action on an insurance policy covering household goods. 
On trial before the court and a jury, plaintiff recovered, and defendant appealed. 

The petition is in the usual form. The answer is a general denial, and a plea of 
non est factum. Defendant assigns error (1) on the refusal of its demurrer at the 
close of the case, (2) on the instructions, and (3) on the admission of evidence. 

C. E. Dover, Joe Moore, and M. G. Gresham were insurance agents in Sikeston, 
Scott County, Mo. In order to save expenses, they employed one Clarence Scott as 
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a clerk, and Scott kept the records and did the clerical work for the three agents. Each 
agent represented different companies, and each one in the beginning signed policies 
in blank and turned them over to Scott. Scott transacted the insurance business of 
the three agents, and accounted to each according to the amount of business written 
in the companies of the respective agents. Finally Scott got to writing the names of 
the agents on the policies, and did not depend on having a policy already signed. 
These agents had a common office, and Scott was in charge of it. Moore and 
Gresham were lawyers, and Dover had other business. Insurance was kind of a 
side line with each of them. Dover’s insurance books and records were moved 


to the office theretofore used by Moore and Gresham, and the three thereafter used 
this office as an insurance office, 


The defendant company was one of Dover’s companies. Plaintiff went to this 
common office for insurance on his household goods. He had a talk with Moore 
about the insurance. Moore directed Scott to write the policy, and Scott wrote 
it in the defendant company, signing Dover’s name thereto. Plaintiff delivered 
his check to Moore to cover the premium, but it does not appear to whom the 
check was payable. The policy was not delivered, but was left in the office as was 
frequently done. The policy was written on December 27, 1918. Scott entered it 
on the office records kept by Dover for defendant company, and also reported it 
to defendant on the day written, and Dover was charged with the premium. In 
the monthly report and remittance following the writing of the policy, Dover re- 
mitted to cover this premium. Dover’s agency for defendant expired February 4, 
1919, and going through his insurance records after the expiration of his agency 
he found-the policy sued on. At the time Dover found the policy among his records 
Moore was dead and Scott was not.in charge of the insurance office. Dover says that 
he noticed that the policy covered household goods in Lilbourn, New Madrid County, 
and that his agency was for Sikeston in Scott County, and that he had not solicited 
this policy, and knew nothing of it until he found it as stated. Without consulting 
any one, or advising plaintiff, Dover marked the policy “Spoiled,” and sent it in 
to defendant, and asked that the amount he had sent in on this policy be returned 
to him. March 10, 1919, defendant received the policy, marked it “Canceled,” made 
the other necessary entries showing cancellation, and remitted to Dover the return 
premium, but did not notify plaintiff. 


Plaintiff’s household goods were destroyed by fire June 22, 1921, and the C. E. 
Dover Insurance Agency on the next day, June 23d, notified defendant of the loss, 
giving the correct number of the policy, and the date of its expiration, and re- 
quested blanks for proof of loss. Howard E. Morrison was in charge of Dover’s 
insurance office when this notice of loss was given, and Morrison prepared the notice 
and signed it “C. E. Dover Insurance Agency.” Dover’s agency was not at that 
time representing defendant, and had not since February 4, 1919. It does not appear 
just how Morrison got his information about the policy, but presumably from the 
records in Dover’s office. Defendant refused to pay, and this suit followed. 


Defendant’s chief contention in support of its demurrer is that the policy was 
void ab initio, because it was not countersigned by Dover. The policy provided 
that it would not be valid unless countersigned by the duly authorized agent of the 
company at Sikeston, Mo.” Defendant’s learned counsel urged that countersigning 
the policy was an act that Dover could not delegate, citing McClure v. Mississippi 
Valley Ins. Co., 4 Mo. App. 148. In the McClure Case it appears that one Wicker- 
sham represented the defendant insurance company at Jacksonport, Ark. Wickcer- 
sham formed a partnership with Kerr and the partnership was to carry on the busi- 
ness of insurance. In Wickersham’s absence Kerr wrote a policy and counter- 
signed it as follows: “J. W. Wickersham, agent, per Will W. Kerr.” The policv 
in that case provided, as does the policy at bar, that it would not be valid until 
countersigned by a duly authorized agent. Knowledge of the partnership arrange- 
ment between Wickersham and Kerr was not brought home to defendant; Kerr 
made no report of the policy to the company but did report the issue thereof to 
Wickersham. It was held that Wickersham could not delegate to Kerr the authority 
to countersign in the manner there attempted. Also it was held that the manner 
attempted in countersigning was sufficient to put the insured on guard. The con- 
trolling principle running through the McClure Case is that the act of insuring 
property requires the exercise of judgment and discretion, and it is the exercise of 
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such that the court said could not be delegated and not the physical act of writing 
a name. The court said: 

“The question is not merely as to the signing and delivery of-the policy. Those 
acts in themselves may be unimportant; but they are essential when they imply the 
previous exercise of judgment.” 

Plaintiff in the cause at bar seeks to distinguish his case from the McClure 
Case. It is contended that Dover by his action and lack of action ratified the act 
of Scott in countersigning the policy in the manner stated. The cause at bar does 
differ from the McClure Case in these particulars: Scott signed Dover’s name and 
did not show that the signing was done by an agent; the policy was left in Dover’s 
office which was shown to be not an infrequent occurrence; there was nothing 
which should nor would have put plaintiff on guard; and there was no claim that 
the authorized agent ratified the act of the subagent in the McClure Case as in the 
instant case. 


In Lingenfelter v. Phoenix Ins. Co., 19 Mo. App. 252, it appears that the 
company was represented at Maryville, Mo., by one Hubert. At that time the 
company had no local agent at Burlington Junction, a nearby town. Hubert re- 
quested one Burdick to represent him at Burlington Junction in securing insurance 
in the Phoenix, and sent to Burdick blank applications, etc. January 30, 1882, Bur- 
dick solicited plaintiff, and signed an application and paid the premium, The appli- 
cation stated that the insurance should run for one year, beginning at noon January 
30th. The application was signed “W. H. Hubert, Agent.” Burdick mailed the 
application to Hubert, but before Hubert had written up a policy the property was 
destroyed. The company there contended that it was not bound. In disposing of 
the point, the court said: 


“There is no question of the general agency and power of Hubert. His powers 
were plenary to solicit and receive applications for insurance, to issue policies, and 
to do all things pertaining thereto. The sum of the declarations of law made by 
the court is to this effect: If this agent authorized Burdick for him and in his 
name to solicit applications and collect premiums for him, and Burdick accordingly 
did this, and obtained the application in question, received the premium, or. its 
equivalent, and forwarded the application to Hubert, who received and approved 
the same before the fire, this bound the company. There is no occasion for the ap- 
plication or discussion of the maxim, Delegatus non potest delegare; for it may be 
conceded that Hubert had no power to delegate his agency to another or to sublet 
it. But he may employ clerks and subagents, whose acts, if done in his name and 
recognized by him, either specially or according to his usual methods of dealing 
with them, will be regarded as his acts, and as such binding on the principal.” 


[1,2] So it appears that the policy at bar was not necessarily void ab inito. 
Dover could not delegate to Scott the power to bind the defendant, but he could 
employ Scott as a clerk, and, if in such capacity Scott wrote the policy and signed 
Dover’s name, and thereafter Dover adopted Scott’s action “either specially or 
according to his usual method of dealing,” and recognized the policy, then defendant 
is bound. See, also, State ex rel. Chorn v. Hudson (Mo. App.) 222 S. W. 1049. 
The question therefore arises: Is there any substantial evidence to support the in- 
struction based on the theory of adoption or ratification? The facts are that this 
policy was written; it was entered on the books in Dover’s office like the record of 
any other policy; it was reported to defendant the day it was written; Dover re- 
mitted the part of the premium that was going to the defendant. The inference is 
that Dover examined the records in his office before he made the monthly report 
when he remitted for the policy. He remitted the exact amount that was due the 
defendant on this policy. He could not guess at this. He must have gotten the 
information from the records in his office kept by Scott. If he did, then he knew 
from the record of this policy that the property insured was in Lilbourn and not in 
Sikeston, and knew the name of the insured, knew what was insured, and knew the 
term and amount. Dover knew when he remitted that he had not personally solicited 
and written this policy. With this knowledge he remitted to cover the premium. 
Dover says that he found the policy and marked it “Spoiled,” and sent it in and 
asked that the premium he had remitted on it be returned to him, Defendant, in 
one of its letters to plaintiff’s attorney, says: 


“Our records are quite complete. We ordered the policy canceled. In due 
course the canceled document reached our New York office and a draft for the 
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amount of return premium was mailed to and indorsed by the agent who issued 
the policy.” 

Defendant says it ordered the policy canceled and a draft for the return 
premium was mailed to the agent who issued the policy. A void instrument cannot 
be canceled, nor can an instrument be issued and not issued. The inference from 
this letter is that the order to cancel was made before Dover found the policy. 
Dover says nothing about being ordered to cancel the policy, but says he found it, 
marked it spoiled and sent it in. We hold that there is sufficient evidence here 
to take to the jury the question of ratification or adoption. 

[3] Defendant contends, however, that plaintiff cannot stand on the theory of 
ratification, because ratification is not pleaded. All of the evidence tending to show 
ratification of the action of Scott in countersigning in the manner stated went in 
without objection to its competency on the ground that ratification was not pleaded. 
In such case there is no ground for complaint, and it was not error to instruct on 
the question of ratification, although not pleaded. Frank Hart Realty Co. v. Ryan 
(Mo. App.) 218 S. W. 412, and cases there cited. Defendants’ demurrer was 
properly refused. 

[4,5] Defendant challenges instructions 1, 2, 3, 4, and 5, given at plaintiff’s 
request. No. 1 is challenged on the ground that it purports to cover the whole case, 
but omits the defense. The only defense pleaded, except a general denial, is the 
plea of non est factum. . Plaintiff, of course, must establish the execution of the 
policy, and such burden is placed upon plaintiff by the instruction, Instruction 2 
is challenged on the ground that it assumed the total destruction of the property al- 
leged to have been insured, submitted an erroneous basis for the loss, and required 
the jury to allow plaintiff the full amount of the policy or nothing. We do not con- 
sider the instruction susceptible of such construction. Instruction 3 told the jury 
that defendant could not cancel the policy without paying back the unearned premium 
to plaintiff. Defendant contends that this instruction was erroneous because it in- 
jected into the case the question of cancellation, when such question was not in the 
case, and that such beclouded the issues and misled the jury. The subject of cancella- 
tion was mentioned in some of the letters from defendant, which letters were offered 
by plaintiff. In one of these letters defendant unequivocally stated that it had or- 
dered the policy canceled, and that such was done. Throughout the correspondence 
“cancellation” and “return premium” are spoken of. Plaintiff introduced these letters 
as tending to establish an admission that he had a policy. They were competent for 
that purpose. The mere fact that defendant may not have been fully possessed of 
the facts from its viewpoint when the letters were written does not make the letters 
incompetent for the purpose for which they were offered. Dye v. N. Y. Life Ins. Co., 
207 Mo. App. 540, 227 S. W. 1062; Id. (Mo. App.) 257 S .W. 196. We do not think 
that this instruction in any manner misled the jury. 

[6,7] Instruction 4 in effect told the jury that, if defendant issued the policy 
insuring plaintiff’s property, recovery could not be defeated merely because the 
property was in Lilbourn. Defendant says that this instruction assumed that the 
policy was issued Clearly it is not susceptible of such construction. Defendant 
did not consider this instruction of sufficient importance to mention it in its brief 
proper. It is mentioned-only in the written argument. Instruction 5 was on the 
question of ratification. We have already ruled that an instruction on this question 
was proper under the evidence. Instruction No. 5 is as follows: 

“You are further instructed that, notwithstanding you may find and believe 
that defendant’s agent, C. E. Dover, did not sign the policy in question, yet if you 
further find and believe that he authorized Clarence Scott to sign his name thereto, 
or if you find that said Scott did sign the name of C. E. Dover and said Dover knew 
of such signing of his name recently thereafter and adopted such act as his own, 
and a report was made of said policy to the defendant company, and that said com- 
pany charged C. E. Dover with the premium on said policy, and that said C. E. 
Dover, at or about the end of the month said policy was issued, sent to the defendant 
company a monthly statement of his business with the company, and included this 
policy therein and paid the premium due the company on this policy and acknowl- 
edged the same to be the policy of the defendant, then the defendant is bound there- 
by, and cannot defeat this case upon the theory that this policy was not signed by 
C. E. Dover in person.” . : 

[8] This instruction covered the issue of ratification or adoption so far as 
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pertinent under the evidence. Defendant asked an instruction on ratification. The 
court refused the one asked, but gave one of its own motion. We think that the 
instructions fairly covered the issues, and that defendant has no substantial ground 
for complaint. 

Defendant challenged the competency of the letters introduced. We have already 
mentioned these letters. We do not think it is necessary to consider them separately 
or in detail. There may have been some irrelevant matter in them; such is usually 
the case with letters. We do not think that any irrelevant matter in them in any- 
wise prejudiced defendant. 

The judgment should be affirmed, and it is so ordered. 

Cox, P. J., and Farrington, J., concur. 


NORTH RIVER INS. CO. v. THOMAS er at. (No. 6752.) 
(Court of Civil Appeals of Texas. Austin. June 11, 1924. Rehearing Denied 
July 5, 1924.) 
264 Southwestern Reporter 589. 

1, INSURANCE—LAW THAT LIFE POLICY MUST CONTAIN ENTIRE 
CONTRACT NOT EXTENDED TO FIRE INSURANCE. 

Rev. St. art. 4953, providing that life insurance policies shall contain entire con- 
tract, is not, by article 4955, which provides that all laws applicable to life, fire, 
marine, inland, lightning, or tornado insurance companies shall govern and apply to 
any other kinds of insurance, made applicable to fire insurance. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

2. INSURANCE—RIGHT TO STIPULATE FOR SUSPENSION OF POLICY 
DURING DEFAULT OF PREMIUM NOTES FOLLOWS FROM RIGHT 
TO EXTEND CREDIT. 

The right to stipulate for suspension of policy during default in premium note 
necessarily follows from the right to extend credit and to make regulations dealing 
with collection of premiums, under Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4898, 
notwithstanding absence of any such provision in standard form of policy. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

3. INSURANCE—STIPULATION IN PREMIUM NOTE FOR SUSPENSION 
OF POLICY ON DEFAULT HELD BINDING. 

Stipulation in premium note suspending policy on default in payment of note is 
binding, though not contained in policy. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

4. INSURANCE—INSURED SCHOOL DISTRICT BOUND BY STIPULA- 
TION IN NOTES EXECUTED BY ITS TRUSTEES. 

Where trustees of school district executed premium notes in consideration of issu- 
ance of insurance policy, stipulation therein suspending policy on default in payment 
of notes was binding on insured, whether or not personal obligation of trustees, who 
signed notes, could be enforced against district. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

Appeal from District Court, Coleman County; J. O. Woodward, Judge. 

Action by J. C. Thomas and others against the North River Insurance Company. 
Judgment for plaintiffs, and defendant appeals. Reversed and rendered. 

Thompson, Knight, Baker & Harris, of Dallas, for appellant. 

Critz & Woodward, of Coleman, for appellees. 

McC ienpon, C. ). This was a suit by the trustees of the Oak Grove public school 
district No. 7, in Coleman county, Tex., against North River Insurance Company of 
New York, upon a policy issued by the company in favor of the school district for 
$1,000 covering loss by fire to a school building and its contents. The only question 
in the case is whether the policy at the time of the fire was suspended by virtue of 
nonpayment of a premium note which provided for suspension after maturity and 
pending default. ; 

The case was tried to the court without a jury, and judgment was rendered in 
favor of the trustees for $921.53, the full amount of the policy, less the unpaid pre- 
mium notes. From this judgment the insurance company has appealed. 

The material facts in the case are without dispute. On October 8, 1921, the trus- 
tees applied to the local agent of the insurance company at McKinney, Tex., for two 
policies of insurance, the one in question and a tornado policy, each covering a period 
of 5 years from date of application. In an agreement upon which the parties went to 
trial, the following is stipulated: 
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“That in consideration of the execution of said policy of insurance, the plaintiffs 
herein paid as premium thereon in cash the sum of $18, and executed, payable to the 
defendant, four notes signed by the plaintiffs herein, each for the sum of $18, bearing 
interest from date at the rate of 6 per cent. per annum and due and payable October 
8, 1922, 1923, 1924, and 1925, which said notes were given in payment of the deferred 
premiums both for the policy of insurance above set out and also for policy No. 
2906342, insuring said property against loss or damage by windstorm, tornado, or 
cyclone. The above-described note due October 8, 1922, was in the following form 
and to the following effect, to wit: * * * 

“‘On or before the 8th day of October, 1922, for value received in policy No. 
2904384-2906342 dated the 8th of October, 1921, issued by the North River Insurance 
Company of New York, N. Y., we promise to pay to said company, or order, the 
sum of nineteen and 8/100 dollars with interest at the rate of 10 per cent. per annum 
after maturity, with expenses of collection and 10 per cent. attorney’s fees. * * * ’ 

“This note being given in payment of above policy of insurance, it is hereby agreed 
that if this note be not paid at maturity said policy shall be suspended, inoperative, 
and of no force or effect so long as this note remains overdue and unpaid. * * * 

“C. A. Weddle, 
“J. C. Thomas, 
“Trustees Dist. No. 7.” 

(The omitted portions of the note are not material.) 

There was no reference in the body of the policy to any premium notes, and no 
provision for suspension of the policy for nonpayment of premium; but attached to the 
policy was a rider upon which were listed the four premium notes. The fire occurred 
on November 1, 1922, at which time the first premium note was past due and unpaid. 

At the time the policy was issued the state fire insurance commission had pre- 
scribed a uniform fire insurance policy which did not contain any provision with ref- 
erence to forfeiture or suspension of the policy for nonpayment of premium or pre- 
mium notes. It was shown, however, that in August and September, 1922, the Home 
Fire Insurance Company applied to the commission for authority to use the install- 
ment plan of premium payments in certain classes of policies. Section 24 of the Fire 
Commission Law (Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4898) provides as follows: 

“The provisions of this law shall not deal with the collection of premiums, but 
each company shall be permitted to make such rules and regulations as it may deem 
just between the company, its agents, and its policyholders; and no bona fide exten- 
sion of credit shall be construed as a discrimination, or in violation of the provisions 
of this act.” 

A letter from the commission to the Home Company, dated August 15, 1922, 
referring to this section, reads: 

“This provision of the law is clear and explicit, and this department now rules that 
insurance companies, when writing insurance at the rates prescribed by this depart- 
ment, are within their authority under the law, should -they extend credit by accept- 
ing notes for deferred payment of premiums, such notes for deferred payments, in 
every instance, unless otherwise provided for in the schedules, to bear the legal rate 
of interest.” 

On September 28, 1922, the commission further wrote as follows: 

“The department sees no objection to the insertion of the farm coverage of the 
home policies you inclosed and under the provisions of the law has nothing to do with 
the collection of premiums, and consequently we raise no objection to the premium 
note provision contained on those policies, but the printed conditions of those policies 
must be in conformity with the age <a of the Texas standard fire policy.” 

pinion. 

If the quoted provision in the premium note is a part of the insurance contract, 
then without question the policy was suspended at the time of the fire; and recovery 
cannot be had. This rule is universal, so far as we have been able to discover, and 
was recently restated by the Commission of Appeals in Duncan v. Insurance Co., 254 
S. W. 1101. 

[1] Appellees contend that the stipulation in the note was not a part of the in- 
surance contract for the several reasons which follow. 

Revised Statutes, arts. 4953 and 4955, read: : 

“Art. 4953. Every policy of insurance issued or delivered within this state on or 
after the first day of January, 1910, by any life insurance company doing business 
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within this state, shall contain the entire contract between the parties, and the appli- 
cation therefor may be made a part thereof.” 

“Art. 4955. All the provisions of the laws of this state applicable to the life, fire, 
marine, inland, lightning, or tornado insurance companies, shall, so far as. the same 
are applicable, govern and apply to all companies transacting any other kind of in- 
surance business in this state, so far as they are not in conflict with provisions of law 
made specially applicable thereto.” 

It is contended that article 4953, which applies expressly only to life insurance 
companies, is by article 4955 made applicable to all other insurance than life, including 
fire. The contention is based upon the use of the disjunctive conjunction “or” be- 
tween the words “lightning” and “tornado insurance”; the contention being that the 
expression “any other kind of insurance business,” refers respectively and disjunc- 
tively to each of the six kinds of insurance named, and not to those six kinds of 
insurance collectively. Under this construction of the article, all statutes applicable to 
life insurance apply to every other character of insurance, including fire, marine, 
inland, lightning, tornado, all statutes applicable to fire insurance apply to all other 
kinds of insurance, including life, marine, etc., and so on. We do not think article 
4955 should be so construed. The natural meaning of the language is that the statutes 
governing each of the six kinds of insurance companies named shall, as far as appli- 
cable, govern all companies transacting insurance business other than of the kinds al- 
ready enumerated. The purpose of article 4955 was, we think, to apply the several pro- 
visions of the statutes governing the six samed kinds of insurance, wherever appli- 
cable, to such other kinds of insurance as might be written in the state which were 
not controlled by specific legislation. The construction placed upon the article by 
appellees would lead to interminable confusion, a result which the Legislature could 
hardly be presumed to have intended. Only a strained construction of the article will 
admit of such interpretation of its language. 

[2] The contention is made that, since the suspension clause contained in the note 
was not embodied in the uniform policy adopted by the state fire insurance commission, 
it was void. The cases relied upon in this regard are all based upon statutes of other 
states, in which the Legislature itself has provided the form of policy to be used. 
The Oklahoma case of Insurance Co. v. School District, 174 Pac. 513, is directly in 
point, holding that a suspension clause for nonpayment of premium, embodied both 
in the policy and in the premium notes, is void where the statutory uniform policy 
contains no such provision. 

Whenever the question has arisen, so far as we have been able to find, it has been 
uniformly held that the power to prescribe a uniform policy and to render all pro- 
visions of policies not in conformity therewith nugatory is a legislative function, which 
cannot be delegated to any other board or official. 26 C. J. 56, 57; O’Neil v. Ins. Co. 
(1895) 166 Pa. 72, 30 Atl. 943, 26 L. R. A. 715, 45 Am. St. Rep. 650; Anderson v. As- 
surance Co. (1894) 59 Minn. 182, 60 N. W. 1095, 63 N. W. 241, 28 L. R. A. 609, 50 
Am. St. Rep. 400; Dowling v. Ins. Co. (1896) 92 Wis. 63, 65 N. W. 738, 31 L. R. A. 
112; Ins. Co. v. Perkins (1905) 19 S. D. 59, 101 N. W. 1110; King v. Ins. Co. (1905) 
140 Mich. 258, 103 N. W. 616, 6 Ann. Cas. 87. 

In so far as foreign insurance companies are concerned, however, it was held by 
this court, in an able opinion by the late Chief Justice Key, that the constitutionality 
of this law could not be questioned, since by obtaining permits to do business in this 
state they thereby, under Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4876, accepted the 
provisions of the law as valid. Ins. Co. v. Dalton (Tex. Civ. App.) 178 S. W. 966. 
This holding was followed in Ins. Co. v. Gomillion (Tex. Civ. App.) 178 S. W. 1050. 
A writ of error was refused in each of these cases. 

In Insurance Co. v. Preston (Tex. Civ. App.) 238 S. W. 326, the same effect was 
given to the uniform policy adopted by the fire insurance commission as has been given 
in other states to uniform policies adopted by legislative act. That case is now under 
submission in the Supreme Court. The constitutionality of the insurance commission 
law on the ground that the Legislature could not delegate to the commission the power 
to prescribe a uniform policy does not seem to have been raised in the case. 

Independently of this question, however, which has been concluded as to foreign 
insurance companies by Ins. Co. v. Dalton, above, it seems clear to us that the insur- 
ance commission has correctly construed section 24 of the law creating it (Vernon’s 
Sayles’ Ann. Civ. St. 1914, art. 4898) as not delegating to the commission matters 
relating to the collection of premiums. That article expressly authorizes each company 
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“to make such rules and regulations” in this regard “as it may deem just.” The right 
to extend credit for premiums is expressly given, and declared not to. constitute a 
discrimination or violation of the law. The matter of collecting premiums is ex- 
pressly declared not to be within the provisions of the law. Clearly the right to 
stipulate for the suspension of a policy during default in a premium note necessarily 
follows from the right to extend credit and to make regulations dealing with the 
collection of premiums, and we so hold. 

[3] It is further contended by appellees that, since the suspension stipulation 
appears only in the note and not in the policy, it is nugatory. In this connection we 
quote from 26 C. J. 269: 

“Nor will such provision, appearing only in the note given for the premium be 
sufficient, although there is authority to the contrary.” 

In support of the first proposition in the text quoted, he cases of Ins. Co. v. Stan- 
cell, 94 Ark. 578, 127 S. W. 966, and Ins. Co. v. Hardie, 37 Kan. 674, 16 Pac. 92, are 
cited, and to the contrary Hale v. Ins. Co., 148 Mich. 453, 111 N. W. 1068, and Ins. 
Co. v. Cannedy, 36 Okl. 733, 129 Pac. 865, 44 L. R. A. (N. S.) 376. We have care- 
fully examined these cases and do not find that any of them supports the proposition 
that where the suspension stipulation is contained only in the note it is not a part of 
the insurance contract, and therefore unenforceable. ' 

In the Arkansas case the policy was in favor of the wife and the note was given 
by the husband, individually, and under circumstances which the court found amounted 
to an absolute payment of the premium; the insurance company accepting the hus- 
band’s responsibility in lieu of the premium. 

In the Kansas case the stipulation in the note provided that nonpayment at maturity 
should avoid the policy “as provided in said policy,” which contained no provision for 
avoidance under such contingency. The court held that: 

“The condition mentioned in the note was to have effect and be in force according 
to the terms of the policy, and as the policy contains no provisions for forfeiture, and 
is inconsistent with such a theory, the condition of the note must be held to be 
nugatory.” 

The Michigan case seems to be directly in point, and holds that such stipulation 
in the premium note, although not contained in the policy, is a part of the insurance 
contract and enforceable. The same is held in the Oklahoma case, although the 
question was not essential to the decision of the case. 

Where no statute governs the question, it is generally held that a note given in 
payment or part payment of an insurance premium constitutes a part of the insurance 
contract, and its provisions are as binding upon the parties as any other provision of 
the contract. Ins. Co. v. Chowning, 8 Tex. Civ. App. 455, 28 S. W. 117; Ins. Co. v. 
Knight of Tabor, 32 Tex. Civ. App. 328, 74 S. W. 809; Ins. Co. v. Bowen (Tex. Civ. 
App.) 102 5. W. 163; Ins. Co. v. Lewis, 187 U. S. 335, 23 Sup. Ct. 126, 47 L. Ed. 204. 

The following quotation is from the opinion of the Supreme Court of the United 
States in the Lewis Case: 

“The delivery of a policy of insurance and the payment of the premium are recip- 
rocal or concurrent considerations. Necessarily, therefore, the payment of the pre- 
mium can be exacdted simultaneously with the delivery of the policy. Of course, 
such payment can be waived and a note—the credit of the assured—accepted, either 
absolutely or upon conditions. And we do not see how it can make any difference 
where the conditions are expressed—whether in the policy, in the note or in the 
receipt given for the premium, or whether on the face of the latter or on its back. 
The agreements of parties may be expressed in many papers, and if the connection 
of the papers is not apparent it may be shown by parol. The present case does not 
even need the aid of that rule. The receipt expressed the conditions upon which the 
note was received—unmistakably expressed them. The receipt of the premium was 
expressed to be subject to the terms of the contract and the conditions on the back 
of the receipt. And the assured was directed to read the notice upon the back of 
the receipt. The notice was as follows: ‘If note be given for the payment of the 
premium hereon or any part thereof, and same is not paid at maturity, the said policy 
shall cease and determine.’ 

“Tt is not contended that it was not competent for the company to make 
the condition. It is asserted that it did not become a part of the contract 
upon which the minds of the parties met—that the minds of the parties only 
met upon the application, the policy and the note. We cannot assent to this 
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view. The payment of the premium was a very essential thing, and the man- 
ner of its payment, whether in cash or by note, and provision for the pay- 
ment of the note and the effect of its nonpayment, were also essential things, and 
necessarily must have been of mutual concern to the parties and upon which their 
minds must be considered as having met. To hold otherwise would be to hold that 
the parties were indifferent to that which materially concerned them. It was cer- 
tainly of concern to the assured to know whether he would be indebted upon an over- 
due note or whether his insurance had lapsed.” 

Goddard v. Insurance Co., 67 Tex. 69, 1 S. W. 906, 60 Am. Rep. 1, and later cases 
by the several Courts of Civil Appeals following it, which appellees cite, deal with the 
effect of riders which contain warranties affecting the validity of the policy. The 
question in those cases is entirely different from that at bar. Here the stipulation 
which the insured contends is not a part of the insurance contract was in a note 
executed by the insured at the time the policy was issued, and as part of the con- 
sideration for the policy. 

[4] Appellees further contend that the stipulation in the note was not binding 
upon the school district or the trustees, for the reason that the note does not purport 
to be the act of the district or the trustees, but merely bound the two signatory trus- 
tees individually, and further because no power existed in the district or the trustees 
to create a binding obligation by executing a promissory note. The agreed statement 
of facts is to the effect that the plaintiffs herein executed “the four premium notes 
signed by the plaintiffs herein,” and that they were executed in consideration of the 
issuance of the policy. Whether the notes were legally binding upon the trustees 
in their official capacity or upon the district is not material. They clearly, under the 
agreed statement of facts, constituted a part of the contract of insurance, and the 
stipulation was binding upon the insured whether or not the personal obligation in 
the notes could be enforced against them. Underwood v. Ins. Co., 108 Tex. 381, 194 
S. W. 585; Ins. Co. v. Hopkins (Tex. Com. App.) 244 S. W. 989. 

The undisputed facts in the case conclusively show that the policy was suspended 
at the time the loss occurred, and negative the right of appellees to recover. 

The judgment of the trial court, therefore, is reversed, and judgment is here ren- 
dered in favor of appellant. 

Reversed and rendered. 


GREEN et al. v. HANOVER FIRE INS. CO. (No. 10640.) 
(Court of Civil Appeals of Texas. Ft. Worth, May 10, 1924. Rehearing Denied 
June 21, 1924.) 
264 Southwestern Reporter, 153. 
1. INSURANCE—EVIDENCE HELD NOT TO SHOW WAIVER. 

In an action on fire insurance policy, defended on the ground of fraudulent 
representations, evidence held not to show waiver. 

(For other cases, see Insurance, Dec. Dig. § 665 [8].) 

2. INSURANCE—FRAUD OF AGENT IN PROCURING POLICY FOR HIS 

WIFE NOT CHARGEABLE TO COMPANY. 

Where representative of an insurance company, as agent of his wife, had a 
policy issued on their community property through concealing the fact that his wife 
was not the sole owner of the property, his knowledge of such fraud was not charge- 
able to the company. 

(For other cases, see Insurance, Dec. Dig. § 379 [7].) 

3. INSURANCE—REPUDIATION OF CONTRACT BY INSURED AFTER 

FIRE HELD WITHIN REASONABLE TIME. 

Under Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4948, where local agent selling 
insurance was informed of fraud used in obtaining an insurance policy only five or 
ten days before a fire which destroyed the insured property, repudiation of con- 
tract of insurance by the company after the fire was within a reasonable time after 
discovery of the fraud. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

Appeal from District Court, Montague County; C. R. Pearman, Judge. 

Action by Polly Green and husband against the Hanover Fire Insurance Com- 
pany. From judgment for defendant, plaintiffs appeal. Affirmed. 

Benson & Benson, of Bowie, for appellants. 

Thompson, Knight, Baker & Harris, of Dallas, for appellee. ? 

Dunk.In, J. Mrs. Polly Green, joined by her husband, J. B. Green, instituted 





Fire] Green v. Hanover Fire Ins. Co. 955 


this suit against the Hanover Fire Insurance Company of New York to recover 
$925 alleged to be due on a fire insurance policy issued by defendant in favor of 
Mrs. Polly Green on a one-story frame dwelling, garage, and barn, situated in the 
town of Fruitland, Montague County, which were totally destroyed by fire during 
the period covered by the insurance policy. From a judgment denying a recovery 
plaintiffs have appealed. 

The policy was dated September 28, 1921, and the property was insured for one 
year from and after that date. The fire occurred September 18, 1922, ten days be- 
fore the one-year period expired. The amount for which the property was insured 
was $1,000, which, by the terms of the policy, was made payable to the plaintiff, 
Mrs. Polly Green. The policy was issued by Younger-Morgan & Co., who were 
the local agents of the defendant in the town of Bowie, Montague County, Tex. 

In its answer the defendant denied liability by reason of the following facts, 
which were specially pleaded: That the policy was issued by their local agents, 
the firm of Younger-Morgan & Co., and that plaintiff J. B. Green was a member 
of that firm at the time the policy was issued; that plaintiff Mrs. Polly Green was 
then the wife of said J. B. Green, but such relationship was unknown to defendant ; 
that the property covered by the insurance belonged to the community estate of 
J. B. Green and his wife, Mrs. Polly Green, and continued to be such thereafter; 
that the policy was issued at the special instance and request of plaintiff J. B. 
Green while a member of the firm of Younger-Morgan & Co., and upon the false 
and fraudulent representations by him made that the property was worth $1,500, 
when in fact its market value did not exceed $500; that it was the custom of the 
defendant company not to insure property for more than 75 per cent. of its market 
value; and that it would not have issued the policy in question if it had been 
informed of such misrepresentation. 

It was further alleged that plaintiff Green acted in the dual role of agent for 
his wife and of defendant also in procuring the issuance of said policy; that he 
fraudulently concealed from the defendant that Polly Green was his wife, and the 
further fact that the property insured belonged to the community estate of himself 
and wife; that plaintiff Polly Green was bound by the fraudulent acts of her husband 
above mentioned, who was acting in her behalf; and that the defendant was in- 
duced to issue said policy by reason of said fraudulent misrepresentations and con- 
cealment by plaintiff J. B. Green. In further defense to plaintiffs’ suit it was 
alleged that the plaintiff's property so insured became vacant and was unoccupied 
for more than 10 days during the period covered by the policy, and by reason of 
that fact plaintiff was not: entitled to recover in view of a clause contained in the 
policy that in such a contingency the policy would be void. 

In reply to the facts set up in defendant’s answer plaintiffs entered a general 
denial, and also. pleaded specially that plaintiff Green, while owning certain stock 
in defendant’s local agency that issued the policy, had nothing to do with the busi- 
ness transacted by that agency, and had no authority from them to act as agent of 
the defendant; that the policy in controversy was written by Miss Elizabeth Morgan, 
who was then in charge of the physical management of the business of the agency, 
and that the facts contained in the report made by the agency with respect to the 
property were taken from a former report which had been made to the United 
Mutual Fire Insurance Company, which had been carrying insurance on the same 
building, and that neither of the plaintiffs made any report of the value of said 
property, but that the same was worth more than the sum of $1,500. 

Plaintiffs further alleged that about the lst of December, 1921, the defendant 
appointed C. C. Culp as its local agent in Bowie, who then took full charge and con- 
trol of the defendant’s business in that territory including the policy in controversy; 
that after Culp was thus installed as defendant’s regular agent he was full informed 
of the location and value of the property covered by the policy of the amount of in- 
surance carried thereon, and after obtaining that information he took no steps to 
cancel the policy or to reduce the amount of insurance, and thereafter the defendant 
recognized said policy as valid and subsisting until the fire occurred, and by season 
of those facts it is estopped from claiming any forfeiture or right of cancellation 
of this policy. 

Plaintiffs further alleged that during the time the property was unoccupied plain- 
tiff Green notified Culp that it was vacant, and Culp promised and agreed to make 
an addition to the policy by the terms of which the policy would be effective during 
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such vacancy ; the plaintiffs agreeing at the same time to pay any additional premium 
chargeable for that variation in the original policy. 

The case was tried by the court without a jury, and the trial judge filed the 
following findings of fact and conclusions of law: 

“Findings of Fact. 

“The insurance policy sued on in this case was dated September 28, 1921, and 
ran for the term of one year following said date, and covered property situated in 
Fruitland, Montague County, Tex. The policy was issued by local agents for 
the defendant at Bowie, Tex., said local agents being Younger-Morgan & Co. J. 
B. Green, one of the plaintiffs herein, was a member of this partnership at the 
time of writing said policy, and plaintiff Polly Green was then and is now the wife 
of the said J. B. Green. That the general agents of the defendant, I. Reinhardt & 
Son, upon the writing of this policy, received in the regular course of the mail 
what is known as the daily report sheet from said local agent, which was the 
usual form of said daily report sheet, and the same included certain information from 
said local agents, including the representation by said local agents that the present 
cash value of the property insured was the sum of $1,500, together with other 
information concerning said risk. That the plaintiff, J. B. Green, while a mem- 
ber of said partnership, procured and induced the making of said representation 
of the value as contained in said daily report sheet, and procured and induced 
the issuance of said policy for himself and as agent for his wife, Mrs. Polly 
Green. That said representation with reference to cash value of said property 
was false and fraudulently made by the plaintiff J. B. Green. That in fact the 
cash or market value of said property covered by the policy at the time said 
policy was written was $600, and not the sum of $1,500. That said general agents 
of defendant, acting through their office representative, and in line with their duties 
with the defendant, were called upon to accept or reject said risk, and in so passing 
upon same relied solely upon their confidence in said agents, and their answers made 
to matters contained in said daily report sheet, including said representation as to 
the cash value of said property. That said company would not write a policy to 
exceed 75 per cent. of the cash value of the property insured. That in reliance 
upon said representation as to value being the sum of $1,500, defendant accepted 
said risk with an insured value upon the property covered in the total sum of $1,000 
which included $850 on the dwelling house and separate coverages of $75 each on 
two outbuildings, all of which are particularly described in the policy of insurance 
introduced in evidence. That the physical act of writing said policy of insurance was 
done by Miss Morgan, a member of the firm of Younger-Morgan & Co. That in 
writing said policy of insurance and in accepting said risk the general agents of de- 
fendant had no notice or information given them by the plaintiff J. B. Green or 
otherwise that Mrs. Polly Green, who was named as the assured, was the wife of 
the plaintiff J. B. Green, one of its local agents as aforesaid, and had no notice that 
the said value of said property was less than $1,500, and defendant’s said general 
agents only learned of the said value less than $1,500 after the fire had occurred and 
after the policy ind by its terms expired, and only learned of the martial relationship 
of said J. B. Green and Mrs. Polly Green after the said fire had occurred, said fire 
occurring on the 18th day of September, 1922, approximately ten days prior to the 
expiration of the policy. 

“That on the Ist day of January, 1922 the local agents for the defendant company 
at Bowie, Tex., was changed, and thereafter until the fire the defendant was repre- 
sented by the firm of Culp & Davis. The firm of Culp & Davis took over the books 
of the firm of which J. B. Green was a member, with such data as they contained. 
A record of this particular policy, including the date on the general report and 
application showing the represented value of the property, was in the possession of 
the agents Culp & Davis from and after the time the agency was taken over by them. 

“About five or ten days before the date of the fire the agent C. C. Culp was 
informed by the plaintiff J. B. Green of the identity of the particular property covered 
by this policy of insurance, and I find that the local agent, C. C. Culp, knew all dur- 
ing the year 1922 that the plaintiff Polly Green was the wife of J. B. Green. 

“I find the local agent C. C. Culp was familiar with the location and value 
of the property covered by the insurance policy and had been around this property 
and had known the same well during all of the year 1922 and for about fifteen years 
prior thereto. ¥ 

“That had the general agents of the defendant known the actual facts herein 
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they would not have written said policy and would have caused said policy to be 
canceled. That before a sufficient time had expired for defendant to take action 
upon said policy and to cancel the same, from and after the time when said knowledge 
came to said local agents, five or ten days before the fire, the property burned, and 
the policy expired by its terms, and, after the fire for the purpose of repudiating said 
policy and contract, the defendant offered to return the premium, and was advised 
that said tender would be refused, and a tender of said premium would have been 
a useless act, and defendant paid the amount of said premium, to wit, the sum of 
$13.51 into court for plaintiff’s benefit, and under all the facts and circumstances 
defendant. acted with sufficient promptness. That the property above referred to so 
insured was community property of plaintiff J. B. Green and wife, Polly Green. 

“I further find that the data contained in the application for insurance policy 
was taken from an old application theretofore written on such property. I find 
that some time prior to the fire, the agent, C. C. Culp, had written a renewal policy 
in the defendant insurance company to cover the property covered by the policy 
under consideration for a period of time beginning at the expiration of this policy, 
but had never delivered the same nor collected the premium from the plaintiffs on 
such renewal policy, and I find that the agent C. C. Culp passed by the property 
covered by the policy of insurance about three times each week from January 1, 
1922, to the date of the fire. 

“Conclusions of Law. 

“From the foregoing findings of fact, I conclude as a matter of law that the 
plaintiff J. B. Green, while acting as an agent of the defendant, and standing in a 
fiduciary relation towards it, practiced fraud upon the defendant in misrepresenting 
the value of said real estate and in failing to apprise the defendant and those in 
authority over plaintiff J. B. Green in defendant company, whose duties it was to 
pass upon said risk of the martial relationship existing between himself and his 
wife, Polly Green, and of his interest in the property, which he insured in the de- 
fendant company. By reason of said facts, as found herein, and of said fraud 
defendant is under no liability toward plaintiffs or either of them upon said policy 
of insurance, and is entitled to have judgment entered in favor of the defendant, 
and I conclude as a matter of law that under all the facts and circumstances defendant 
acted with sufficient promptness in disaffirming said policy contract and offering to 
return the premium.” 

The insurance policy contained these provisions: 

“This entire policy shall be void if the insured has concealed or misrepresented, 
in writing or otherwise, any material fact or circumstance concerning this insurance 
or the subject thereof, or if the interest of the insured in the property be not truly 
stated herein, or in case of any fraud or false swearing by the insured touching any 
matter relating to this insurance or the subject thereof, whether before or after a 
loss. 

“This entire policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void, * * * if the interest of the insured in the property be 
other than unconditional and sole ownership, or if the subject of insurance be a 
building on ground not owned by the insured in fee simple.” 

The principal contention stressed by appellants is that whatever fraud that was 
practiced in the procurement of the policy was waived by the defendant company, 
and having been waived, it was not available to avoid the policy. In support of this 
contention the following authorities, among others, are cited: Austin Fire Ins. Co. v. 
Polemanakos (Tex. Com. App.) 207 S. W. 922; Zundelowitz v. Waggoner (Tex. 
Civ. App.) 211 S. W. 598; Moore v. Beakley (Tex. Civ. App.) 183 S. W. 380; 
Calhoun v. Maccabees (Tex. Com. App.) 241 S. W. 101; article 4948, V. S. Tex. 
Civ. Statutes. 

In the case first cited it was said: 

“Whenever there arises a condition or state of facts under which the insurance 
company has the right, on account of any failure of the insured to comply with any 
condition or warranty contained in the policy, to forfeit the same, that the doing 
of any act inconsistent with the claim of forfeiture, or any recognition of the fact 
that the policy is still in existence, will ordinarily waive such forfeiture, provided 
the insurance company has knowledge of the facts authorizing the forfeiture.” 

The other decisions are substantially to the same effect. ? s 

[1] In support of the claim of waiver appellants rely especially on the testimony 
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of the witness Culp, defendant’s local agent, who took over its business as a successor 
to its original agents. While he testified, as found by the trial judge, that he learned 
of the identity of the property covered by the policy in question some five or ten 
days before the fire occurred, and that he was familiar with the character of the 
property, and that he prepared a renewal policy, yet he further testified, in part, 
as follows: 

“As a matter of fact I didn’t know under what circumstances the policy had 
been written in the first place. I was not connected with the agency at that time.” 

He further testified that he asked plaintiff J. B. Green what he wanted to do 
about his insurance, to which Green responded, “Renew it, I guess.” And, con- 
tinuing, the witness further testified as follows: 

“T asked him what property it was that the policy covered, and that was my first 
knowledge of which house it was. I was of the opinion that it was a small house. 
There were a number of policies of insurance in my office writen in favor of Mrs. 
Polly Green. I told him we would see about an adjustment of the insurance in a 
few days, and that was about all that was said. I did not make any agreement to 
reissue it for that amount. Asa matter of fact I would not have given $850 insurance 
on the house.” 

He further testified that he prepared a renewal of the policy, but never delivered 
it, and in that connection testified as follows: 

“I did not of my own personal knowledge know that this particular policy 
was written up for $850. To explain the circumstances under which the policy 
was written, that is a custom of our agency that the stenographer who might be 
working in the office goes ahead and rewrites all these policies, and the question of 
amounts, questions of valuation, etc., come to the attention of the local agent him- 
self later. If he wants to change it, that is up to him later. That is a matter of 
office work. There wasn’t any promise of delivery made in any way; just rewritten 
in the office along with the other policies in routine; it would have come before me 
in the ordinary course of decision as to whether I would deliver it before it went 
out of the office, and I don’t think I would have let it go for $850.” 

He further testified to the effect that prior to the time he learned that the property 
in question was covered by the policy sued on he was familiar with its location 
and character. 

[2] We do not believe that his testimony shows conclusively a recognition of the 
validity of the policy by him after he discovered the identity of the property it 
covered, or that his acts were necessarily inconsistent-with the claims of forfeiture 
now asserted. Furthermore, if, as stated by Culp, he know nothing of the circum- 
stances under which the policy was issued then it cannot be said that the company 
waived the right to claim the forfeiture for the fraudulent misrepresentation of the 
value of the property, which induced its issuance, since there was no proof that 
notice of such fraud was brought home to the company after Culp took charge of 
its local business, until after the fire occurred. And since plaintiff J. B. Green was 
a representative of defendant at the time he, as agent of Mrs. Polly Green, procured 
the issuance of the policy through concealment of the fact that his wife was not 
the sole owner of the property insured, his knowledge of such fraud was not. 
chargeable to the defendant in this suit by him and his wife to collect the policy, 
and thereby to profit by the fraud. Wilderberger v. Hartford Fire Ins. Co., 72 
Miss. 338, 17 South. 282, 28 L. R. A. 220, 48 Am. St. Rep. 558. 

[3] Nor can we say that the trial court erred in holding that the defendant 
repudiated the contract of insurance within a reasonable time after it discovered the 
fraud upon which it claimed a forfeiture, within the scope of the provisions of 
article 4948 of our Statutes. 

We conclude that the trial judge’s findings of fact are amply supported by the 
evidence and we adopt the same, together with his conclusions of law, and affirm 
the judgment rendered. 
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MARINE 
POSNER v. INSURANCE CO. OF NORTH AMERICA. 
(District Court, S. D. New York. July 3, 1924.) 
300 Federal Reporter 383 


1. INSURANCE—LOSS HELD NOT WITHIN TERMS OF POLICY. 

A policy insuring sample trunks of a commercial traveler and their contents 
“against any and all the risks and perils of fire, lightning, navigation and transpor- 
tation while in the custody of any railroad, express, transfer and/or transportation 
company, and/or of any steamship or steamboat, and against loss or damage by fire or 
lightning while in automobiles or in any hotel, * * * ” held not to cover a loss by flood 
when the trunks were in the custody of insured in a hotel to which he had them 
transported. 

(For other cases, see Insurance, Dec. Dig. § 419. 

2. INSURANCE—UNAMBIGUOUS LANGUAGE OF POLICY CANNOT BE 

EXTENDED BY CONSTRUCTION. 

While a policy is to be construed liberally in favor of assured where its lan- 
guage is clear and unambiguous and reasonable and intelligent men could not differ 
as to the meaning it cannot be extended by construction. 

(For other cases, see Insurance, Dec. Dig. § 146[3]. 

3. INSURANCE—THE WORDS “IN THE CUSTODY OF,” IMPLY RESPON- 

SIBILITY OF THE CUSTODIAN. 

The words “in the custody of,” in a policy, imply guardianship, and necessarily 
carry with them an implication of responsibility of the custodian. 

(For other cases, see Insurance, Dec. Dig. § 419.) 

At Law. Action by Hyman P. Posner against the Insurance Company of North 
America. Trial to court, and judgment for defendant. 

Herman Kahn, of New York City, for plaintiff. 

Bigham, Englar & Jones, of New York City (Arthur W. Clement, of New York 
City, of counsel), for defendant. 

ATWELL, District Judge. [1] On the 2d day of April, 1921, the defendant issued to 
the plaintiff a policy of insurance in the sum of $15,000 to safeguard his trunks and 
samples of furs, “in charge or control of two salesmen, traveling in behalf of the 
assured, against any and all the risks and perils of fire, lightning, navigation, and trans- 
portation (except as hereinafter provided), while in the custody of any railroad, 
express, transfer and, or, transportation company, and/or of any steamship or steam- 
boat, and against loss or damage by fire or lightning while on automobiles, or in any 
hotel, dwelling and/or business building, excepting theaters and opera houses.” The 
loss was limited to $8,500 on goods insured in charge of any one salesman. 

A jury was waived, and an agreement was entered into covering the formal 
necessities of the complaint; further: 

“V. That on the 3d day of June, 1921, in the afternoon, the plaintiff, while so 
on the road as a traveling salesman, arrived by railroad, at the Union station at the 
city of Pueblo, state of Colorado, and had with him in his charge and under his con- 
trol said two trunks containing said merchandise. : 

“VI. That, at said railroad station, the said railroad at the plaintiff’s direction 
delivered said trunks and their said contents to the Union Depot Baggage & Transfer 
Company, which is a transfer and transportation company within the meaning of 
said policy, and said transfer company, for a good and valuable consideration, agreed 
to transport said property from the railroad station to the Vail Hotel, and later to 
transport said property back from the Vail Hotel to said railroad station; that checks 
in two parts were issued by said transfer company to,the plaintiff, the upper part 
covering said transportation from the railroad station to the Hotel Vail, which part 
plaintiff surrendered to the transfer company when his trunks were left at the Hotel 
Vail, and the lower part covering said transportation from the Hotel Vail to the 
railroad station; and attached hereto are copies of such lower part of said checks, 
issued by said transfer company, marked Exhibits B and C (and the originals shall 
be submitted to the court herewith). 

“VII. That thereafter, and on the same afternoon, said. transfer company trans- 
ported said trunks and contents to the Vail Hotel in said city of Pueblo, Colo., and 
physically left the same at said Vail.Hotel, and said trunks and their contents were 
placed in the sample room at said Vail Hotel for the purpose of being exhibited 
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thereafter, by the plaintiff, to prospective customers, but, at the time of their loss 
and damage, as hereinafter set forth, said trunks had not been unpacked. 

“VIII. That thereafter, and on the same afternoon, learning that the waters 
of -the Arkansas river at said city had begun to rise, the plaintiff notified by tele- 
phone the said transfer company to transport back said property from the Vail Hotel 
to said railroad station, and said transfer company agreed to do so immediately, and 
by direction of the plaintiff said property was taken from said sample room of said 
hotel by employees of this hotel, and placed in the lobby, and later in the kitchen 
of the hotel, near an exit to. said building; but, at the time of the loss and damage, 
as hereinafter set forth, said transfer company had not yet resumed physical pos- 
session of the said property, and said property at said time was in said kitchen of 
said Vail Hotel. 

“TX. That thereafter, while said trunk and said contents were so in said kitchen 
of the Vail Hotel, the waters of the Arkansas and surrounding rivers rose and 
flooded the city and submerged said lobby and injured and damaged said trunks and 
the said merchandise in the total sum of $6,750, and that the plaintiff suffered and 
sustained damage and loss in the said amount. 

“X. That the plaintiff has duly filed with the defendant all notices and proofs 
of loss required by the said policy, except in so far as they have been waived by 
the defendant, and that the plaintiff has duly performed and complied with all the 
terms and provisions of said policy by him to be performed, except as the same have 
been waived by defendant, and that payment has been duly demanded and no part 
thereof paid.” 

Both plaintiff and defendant move for a verdict. 

The reading of the contract is easy. It insured plaintiff against all sorts of 
risks and perils of “fire, lightning, navigation, and transportation (except as herein- 
after provided), while in the custody of any railroad, express, transfer and/or trans- 
portation company, and/or of any steamship or steamboat.” Also against any loss 
or damage by fire or lightning while on. automobiles, or in any hotel, dwelling and/or 
business building, excepting theaters and opera houses. In other words, it made 
a difference between transportation companies or utilities, such as railroad, express, 
transfer and transportation, steamship, and steamboat, and a single or individual auto- 
mobile and hotel, dwelling, business building, theater, and opera houses. Of the 
last class the defendant only agreed to assure the plaintiff against such damage or 
loss as he might sustain by fire or lightning, while in the first class it insured the 
plaintiff against all perils, whether by fire or lightning or navigation or transporta- 
tion. It is contended by the plaintiff that the entire purpose of the contract was 
to sold the plaintiff harmless, within the limits of the policy, for transportation 
casualties; that it was the mainfest intention of the parties that any bona fide loss 
of the plaintiff's samples, while being transported for the purposes of exhibition 
from and to his home, should be paid for by the defendant. In support of his con- 
tention he calls atention to the fact that he applied to the defendant for insurance 
upon his property “upon such proposed trip”; that, also, on the back of the policy 
and on the top of the face of it are the words “Commercial Traveler’s Form”; that 
the property was lost because of one of the “risks and perils of transportation.” 

[2] It may be assumed that the language and wording of a policy of insurancé, 
being that of the company, should be interpreted broadly and liberally in favor of the 
assured. Rickerson v. Hartford Ins. Co., 149 N. Y. 307, 43 N. E. 856; Kratzenstein 
v. Western Assurance Co., 116 N. Y. 54, 22 N. E. 221, 5 L. R. A: 799; Northrup v. 
Railway Passenger Assurance Co., 43 N. Y. 516, 3 Am. Rep. 724; Columbia Trust 
Co. v. Norske Lloyd Ins. Co., 100 Misc. Rep. 550, 166 N. Y. Supp. 915; Primrose v. 
Casualty Co. of America, 232 Pa. 210, 81 Atl. 212, 37 L. R. A. (N. S.) 618; Guar- 
antee Co. v. Mechanics’ Saving Bank & Trust Co., 80 F. 765, 26 C. C. A. 146; 
Silverstein v. Commercial Casualty Ins. Co., 237 N. Y. 391, 143 N. E. 231; Paskusz 
v. Philadelphia Casualty Co., 213 N. Y. 32, 106 N. E. 749, Ann. Cas. 1915A, 652. 
None of these decisions can be construed to mean that, where there is no ambiguity 
and no lack of intelligibility, and where there is a perfect clearness of expression in 
the written contract, the court shall interpolate something that the paries themselves 
did not insert. Where reasonable and intelligent men on reading a contract could 
not and would not honestly differ as to its meaning, there is to be no solution at the 
hands of a court. The parties themselves have entered into the contract. By it 
they mmust abide. The case of Northrup v. Railway Passenger Assurance Co., 43 
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N. Y. 516, 3 Am. Rep 724, allowed a recovery under a policy which insured against 
accidents while the insured was “traveling by public or private conveyance,” even 
though the accident was received while insured was walking along the street from 
one steamboat landing to the railway station where the insured intended to board a 
train for the continuation of her journey. The decision may frankly be said to 
express the extreme limit of the liberal construction theory. 

There is no such necessity in the present case. The sample trunks had been 
delivered to the plaintiff at his hotel. They were in his possession. They were 
not, in the slightest sense, “in the custody” of any railroad, express, transfer, or 
transportation company, but they were, in fact, in the possession of the plaintiff “in 
a hotel”’—the hotel that the plaintiff had selected. The insurance company did not 
see fit, for the premium charged, to save the plaintiff from loss under those condi- 
tions. Custody of the insured article is often of vast importance. 

Again, the loss was occasioned not by the act of any person, but by an act of 
God. The samples were damaged by the flood of waters which swept through the 
city of Pueblo at an unexpected moment and in an unexpected volume, and it there- 
fcre may safely be said not to have been a loss due to any risk or peril of trans- 
portation. Ha) aad 

[3] The words “in the custody of” imply guardianship, and necessarily carry 
with them an implication of responsibility of the custodian. 17 Corpus Juris, p. 442; 
Martin v. U. S., 168 F. 198, 93 C. C. A. 484; Leventhal v. Home Ins. Co., 32 Misc. 
Rep. 685, 66 N. Y. Supp. 502; Bryce v. Lorillard Fire Ins., 55 N. Y. 240, 14 Am 
Rep. 249; Krohnberg v. Federal Ins. Co. (Sup.) 171 N. Y. Supp. 169; Annapolis, etc., 
Railroad v. Baltimore Fire Ins. Co., 32 Md. 37, 3 Am. Rep. 112; British America 
Assurance Co. v. Miller, 91 Tex. 414, 44 S. W. 60, 39 L. R. A. 545, 66 Am. St. Rep. 
901; Fidelity & Deposits Co. v. Panitz, 142 Md. 300, 120 Atl. 713. 

It seems to me that the language of the policy is plain. To write something 
else into it would not be enforcing it, but would be remaking it. 

Judgment for the defendant. 


ROSEN-REICHARDT BROKERAGE CO. v. LONDON ASSUR. 
CORPORATION. (No. 18546.) 
(St. Louis Court of Appeals. Missouri. June 6, 1924. Rehearing Denied 
Aug. 8, 1924.) 
264 Southwestern Reporter, 433. 

1. INSURANCE—MARINE INSURANCE POLICY FREE OF PARTICULAR 
AVERAGE IS AGAINST TOTAL LOSS ONLY. 

Where a contract of marine insurance is free of particular average, it is against 
total loss only, and does not permit a recovery for any partial damage or loss to the 
thing insured. 

(For other cases, see Insurance, Dec. Dig. § 478.) 

2. INSURANCE—PROVISO, EXCEPTION, OR EXEMPTION IN MARINE 
INSURANCE POLICY MUST BE EXPRESSED IN CLEAR AND UN- 
MISTAKABLE LANGUAGE. ; 

If a marine insurance company desired to limit or restrict the operation of the 
general provisions of its contract by special proviso, exception, or exemption, it should 
have expressed such limitation in clear and unmistakable language. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INURANCE—RESTRICTIVE PROVISIONS OF MARINE POLICY 
STRICTLY CONSTRUED IN FAVOR OF INSURED. : 
Restrictive provisos in marine insurance policies are always construed strictly 

against the insurer, and, if open to two constructions, the one most favorable to the 

insured is adopted. 
For other cases, see Insurance, Dec. Dig. § 146[3].) ' oe 

4, INSURANCE—“DETERIORATION” OF COMMODITY DEFINED. 
“Deterioration” of a commodity, as ordinarily understood, is a constitutional hurt 

or impairment, involving some degeneration in the substance of the thing; such, for 

example, as the arising from decay, corrosion, or disintegration. 

(For other cases, see Insurance, Dec. Dig. § 478.) 

5. INSURANCE—MERE SOILING OF COMMODITY WITH SEA WATER 
OR OTHER FOREIGN SUBSTANCE HELD NOT “DETERIORATION.” 
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The mere soiling of a commodity with sea water or other foreign substance, 
resulting in a purely superficial hurt or impairment removable by the simple process of 
cleansing, cannot be said to be “deterioration” of the commodity within the ordinary 
and generally accepted meaning of that term. 

(For other cases, see Insurance, Dec. Dig. § 478. 

6. INSURANCE—“DAMAGE” HELD NOT USED SYNONYMOUSLY IN 
MARINE POLICY WITH DETERIORATION. 

In a marine insurance policy, the use of the word “damage” in a clause “when 
the said damage occurs through fire” does not necessarily show that the word “de- 
terioration,” used in a preceding clause, was used synonymously with “damage,” and 
it cannot be said that deterioration of a commodity is a damage thereto, nor that a 
damage to a commodity is necessarily a deterioration of it, or that there may not be 
damage without deterioration. 

(For other cases, see Insurance, Dec. Dig. § 478.) 

7. INSURANCE—INSURER IN MARINE POLICY HELD NOT EXEMPT 
FROM LIABILITY FOR DAMAGES OR LOSSES SUFFERED BY SOIL- 
ING BY SEA WATER OR OTHER FOREIGN SUBSTANCE. 

A clause in a marine policy stating that the insurer does not guarantee against 
material deterioration, nor leakage, except when the damage occurs through fire, or 
the steamer is sunken or wrecked, or when following a leak, a stranding, or collision, 
the steamer has been obliged to put into port of call, and there discharge at least 
three-quarters of her cargo, qualified by a typewriten clause of the policy providing 
that the insurance is made and consented to subject to the conditions free of particular 
average, held effectual only to exempt the insurer from liability for partial damages 
and losses to the goods insured arising from liability for damages and losses suffered 
by soiling of the goods from sea water or other foreign substance. 

(For other cases, see Insurance, Dec. Dig. § 478.) 

& INSURANCE—ALLOWANCE OF INTEREST ON JUDGMENT ON 
MARINE INSURANCE POLICY HELD NOT ERRONEOUS. 

In an action on a marine insurance policy, where notice of damage or loss was 
given as required by the policy, and the agent of insurer made a survey and inspec- 
tion of the damaged goods which were on his recommendation recleaned at the 
expense of the insured, and where more than 30 days prior to the date from which 
interest was allowed the insurer’s representative had full knowledge of all the facts 
and circumstances relative to the loss under the policy, and with such knowledge 
recommended the reconditioning of the goods, held, that an allowance of interest 
from a date 30 days after the losses under the policy were payable to the insured, 
was not erroneous. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Appeal from St. Louis Circuit Court; Robert W. Hall, Judge. 

Action by the Rosen-Reichardt Brokerage Company against the London Assur- 
ance Corporation. From a judgment for plaintiff, defendant appeals. Affirmed. 

Brownrigg, Mason & Altman, of St. Louis, and Bigham, Englar & Jones, of 
New York City (T. Catesby Jones, of New York City, of counsel), for appellant. 

Arthur E. Haid, of St. Louis, for respondent. 

Sutton, C. This is an action upon a policy of marine insurance issued at Patras, 
Greece, on June 23, 1920. By the policy defendant insured plaintiff in the sum of 
9210 pounds sterling on 3,000 cases of cleaned dried currants, laden in the hold of 
steamship Burma, for the voyage from Patras, Greece, to St. Louis, Mo. Articles 1 
and 10 of the general conditions of the policy are as follows: 

“Article 1. Are at the risk of the assurer all damages and losses which occur 
to the things insured, through tempest, shipwreck, stranding, collision, forced bear- 
ings away, forced changes in the route, voyage, and steamer, jettison, fire explo- 
sion, and generally all accidents and perils of the seas.” ; 

“Art. 10. With respect to the goods designated in the following table, the 
assurer does not guarantee against material deterioration nor leakage, even exceeding 
three-quarters, except: 

“(a) When the said damage occurs through fire; 

“(b) When the steamer has been sunken or wrecked: | 

“(c) When, following a leak, a stranding, or a collision, the steamer has been 
obliged to put into a port of call, and there discharge at least three-quarters of her 


cargo. 
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one of goods insured free of material deterioration under conditions of arti- 
cle 10. 

ox Here follows a long list of commodities, but dried currants do not appear in the 
ist. 

- There was typewritten on the first page of the policy into a blank space occurring 
in the printed portion of the policy the following clause: 

“The present insurance is made and consented to subject to conditions: Free 
of particular average (Art. 10 of the general conditions of the policy ).” 

It was agreed below that by this clause the insurance covered by the policy 
— made subject to the provisions of article 10 of the general conditions of the 
policy. 

It was further agreed as follows: 

That on or about the Ist day of August, while said steamship Burma was 
en route from Venice to New York with said shipment of dried currants, said steam- 
ship encountered a tempest, as is shown by the report or “protest” of the master of 
said steamship Burma, the material portion of which is as follows: 

“That she proceeded on her voyage with variable winds and weather until August 
ist at 10 a. m. in the meridian of Bermuda and parallel 31’ while en route from Venice 
and ports of call to New York with general cargo and green fruit. We find our- 
selves in the midst of a storm breaking unexpcctedly out of southwest. The sea is 
mountainous and wind galish and getting worse. At 8 p. m. the weather assumes 
the aspect of a tempest, aided by the strong current of the Gulf of about 36 miles 
per hour. Heavy rolling and tossing, waves break over and wash decks, keeping them 
flooded. We keep hatches and ventilators tightly closed. Pumps are worked con- 
tinuously. Water brought up is mixed with matter pertaining to cargo, and it is 
believed cargo has moved and been averaged.” 

That upon the arrival of said shipment of dried currants and delivery to the 
plaintiff at St. Louis, Mo., it was found, on inspection, that 1,000 cases of currants 
were damp and slightly soured, requiring immediate handling, and chemical tests 
of samples of the currants showed presence of salt, indicating the cases were in con- 
tact with sea water. 

That after said inspection the -currants were recleaned and reconditioned at a 
cost of $3,210.04, which is the damage sued for in this cause, and they were again 
marketable and suitable for human consumption and were disposed of by the plain- 
tiff as such. 

That the damage sued for was not caused by fire, or by the steamer being susken 
or wrecked, or by the steamer being obliged to put into a port of call and discharge 
cargo, following a leak, a stranding, or a collision as specified in article 10 of the 
general conditions, but said damage was caused by a tempest, as shown by the report 
or protest of the master of the steamship, causing water to leak through the hatches 
and ventilators into he hold of he vessel, and deposiing salt and other foreign matter 
upon said dried currants, and making it necessary to reclean or recondition said dried 
currants before being marketed. 

The trial resulted in a judgment for plaintiff in the sum of $3,659.44, and from 
this judgment the defendant appeals. : 

[1] It is conceded by the defendant that if the damage to the currants insured 
was due to a risk covered by the policy, then the expense incident to reconditioning 
them is an item of loss recoverable under the policy. Defendant contends, however, 
that the loss was not covered by the policy, because, although the damage was due to 
a peril of the sea, the insurance was subject to free of particular average conditions. 
Defendant invokes the well-recognized rule, applicable to marine insurance contracts, 
that, where the insurance is free of particular average, it is against total loss only, 
and does not permit a recovery for any partial damage or loss to the ont, insured. 
London Assurance Corporation v. Companhia de Moagens do Barreiro, 167 . S. 149, 
17 Supp. Ct. 785, 42 L. Ed. 113; Washburn, etc., Co. v. Reliable Marine Ins. Co., 
179 U. S. 1, 21 Sup. Ct. 1, 45 L. Ed. 49; Thames & Mersey Ins. Co. v. Pacific Creosot- 
ing Co., 223 Fed. 561, 565, 139 C. C A. 101; Great Western Ins. Co. v. Fogarty, 86 
U. S. (19 Wall.) 640, 22 L. Ed. 216. 5 

Defendant urges that, since the insurance was made and consented to subject 
to conditions free of particular average (article 10 of the general conditions of the 
policy), and since under the provisions of said article 10 the insurer does not guar- 
antee against material deterioration, except when caused through fire, or when the 
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steamer has been sunken, or wrecked, or when following a leak, a stranding, or a 
collision, the steamer has been obliged to put into a port of call, and there discharge 
at least three-quarters of her cargo, and since the damage or loss sued for did not 
occur through fire, or when the steamer had been sunken, or wrecked, or when follow- 
ing a leak, a stranding, or a collision, the steamer had been obliged to put into a 
port of call and there discharge cargo, the loss comes within the exemption of the 
policy, and the plaintiff is not entitled to recover. 

[2, 3] By article 1 of the general conditions of the policy defendant contracted 
to insure the plaintiff against “all damages and losses which occur to the things 
insured through tempest * * * and generally all accidents and perils of the seas.” 
There can be no question that the loss sued for is covered by these broad and com- 
prehensive provisions of article 1. If the company desired to limit or restrict the 
operation of these comprehensive general provisions of the contract, by a_ special 
proviso, exception, or exemption, it should have expressed such limitation in clear 
and unmistakable language. Such restrictive provisions are always construed strictly 
against the insurer, and, if open to two constructions, the one most favorable to the 
insured is adopted. Mathews v. Modern Woodmen of America, 236 Mo. 326, loc. cit. 
342, 139 S. W. 151, Ann. Cas. 1912D, 483; Thames & Mersey Ins. Co. v. Pacific 
Creosoting Co., 223 Fed. 561, loc. cit. 567, 139 C. C. A. 101; Marine Ins. Co. v. Mc- 
Lanahan (C. C. A.) 290 Fed. 685, loc. cit. 688; Thompson v. Phenix Ins. Co., 136 
U. S. 287, loc. cit. 297, 10 Sup. Ct. 1019, 34 L. Ed. 408; National Bank v. Insurance 
Co., 95 U. S. 673, loc. cit. 679, 24 L. Ed. 563; London Assurance Corporation v. 
Companhia de Moagens do Barreiro, 167 U. S. 149, loc. cit. 159, 17 Sup. Ct. 785, 42 
L. Ed. 113; Rosenbach v. National Fidelity & Casualty Co., 204 Mo. App. 145, 221 
S. W. 386; Stark v. John Hancock Mutual Life Ins. Co., 176 Mo. App. 574, 159 S. 
W. 758; Lemaitre v. National Casualty Co., 195 Mo. App. 599, 186 S. W. 964. 

Defendant relies upon article 10, as qualified by the typewritten clause above 
referred to, to exempt it from the liability imposed by the provisions of article 1. 
Article 10 exempts the defendant from liability for any partial damage or loss arising 
from material deterioration with respect to the goods designated in the table set out 
in the article. Dried currants are not designated in this table, so that article 10 
does not of itself exempt the defendant from liability. It can do so, if at all, only 
because of the effect of said typewritten clause of the policy, to wit: 

“The present insurance is made and consented to subject to condiions: Free of 
paricular average (article 10 of the general conditions of the policy).” 

There is much discussion in the briefs of counsel concerning the effect of this 
clause. We have no hesitancy, however, in adopting the view of plaintiff’s counsel, 
that the clause, amplified according to its manifest meaning, would read as follows: 

“The present insurance is made and consented to subject to the following condi- 
tions: Free of particular average as specified in article 10 of the general conditions of 
the policy.” 

Moreover, it was agreed by the parties below “that the insurance covered by the 
policy was made subject to the provisions of article 10 of the general conditions,” 
by said typewritten clause. 

So that obviously the only effect of this clause was to import dried currants into 
the table of goods set out in article 10, and the only matter for determination here 
is the effect of the provisions of article 10, construed as though dried currants were 
designated in the table of goods set out in the article. 

[4, 5] Defendant contends that material deterioration as used in article 10 is 
to be taken in the broad sense of damage or loss; whereas, plaintiff contends that 
material deterioration has a meaning much narrower in its scope than damage or loss; 
that though there was a damage or loss resulting to the currents from the tempest, 
or other perif of the seas, there was no deterioration of the currants within the true 
meaning of that term. We are inclined to, and do, adopt the plaintiff's view. De- 
terioration of a commodity as ordinarily understood is a constitutional hurt or impair- 
ment, involving some degeneration in the substance of the thing, such, for example, 
as that arising from decay, corrosion, or disintegration. The mere soiling of the 
commodity with sea water or other foreign substance, resulting in a purely superficial 
hurt or impairment removable by the simple process of cleansing, cannot be said to 
be a deterioration of the commodity within the ordinary and generally accepted mean- 
ing of that term. The defendant, in fixing its general liability by the provisions of 
article 1, did so in the broad and comprehensive terms of “damages and losses.” 
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If it desired to make its exemption from partial damage or loss on certain designated 
goods under certain designated conditions, as broad as its liability as fixed by the 
provisions of article 1, it could easily have done so by the employment of appropriate 
language. The policy itself demonstrates that the defendant knew how to exempt 
itself from “damages and losses” when it wanted to do so; for, by article 2 of the 
general conditions of the policy, it provided that it was not liable for “damages and 
losses” occurring through civil or foreign war, hostilities, reprimands, arrests, cap- 
tures, molestations of governments, riots, insurrections, popular movements, boy- 
cottings, political attempts and strikes, and all other like doings. By article 3 it 
provided that it was exempt from all “damages and losses” arising through vice propre 
of the thing, from damages caused by rain, by the influence of the temperature, steam 
of hold, insects, mice and rats, theft, captures, confiscations, and events whatsoever 
arising from contraband, or prohibited or clandestine commerce, acts, criminal, 
felonious, or fraudulent of the captain, and of the crew, known under the name of 
barratry of the master; and by article 4 it provided that it was not liable for “dam- 
ages and losses” to the things insured, if through the management of the insured 
or of its representatives they were retained in one place longer than would have 
been the case if such management had not intervened. 

[6] Defendant’s counsel urge in argument that the use of the word “damage” in 
the clause, “when the said damage occurs through fire,” shows that the word “de- 
terioration” used in the preceding clause was used as synonymous with “damage.” To 
this we do not agree. To say that a deterioration of a commodity is a dafage to it is 
not to say that a damage to a commodity is necessarily a deterioration of it, or that 
there may not be damage without deterioration. The reference in the clause to 
“deterioration” as “damages” does not, therefore, mean that the two words are used 
as synonymous terms. 

[7] Obviously the provisions of article 10, as qualified by the typewritten clause 
of the policy, were effectual only to exempt the defendant from liability for partial 
damages and losses to the currants insured, arising from material deterioration, and 
not to exempt it from liability for damages or losses suffered by- the soiling of the 
currants by sea water or other foreign substance. 

[8] In its judgment the court allowed interest on the account of the loss from 
December 8, 1920. Defendant objects that there was no basis for the allowance of 
interest because there was no evidence as to when the damage became payable under 
the terms of article 14 of the policy. Article 14 provides that damages and losses 
for which defendant is liable are payable 30 days after complete presentation of 
justifying documents to the bearer of those documents and of the policy, without 
power of attorney being necessary. It was agreed by the parties below that notice 
of the damage or loss was given as required by the policy. It was also agreed that 
the agent of the defendant made a survey and inspection of the currants on November 
5, 1920, and that it was upon his recommendation that the currants were recleaned 
and the expenses incident thereto incurred by the plaintiff. So that it appears that, 
more than 30 days prior to the date from which interest was allowed, the defendant’s 
representative had full knowledge of all the facts and circumstances relating to 
plaintiff's loss, and with such knowledge recommended the reconditioning of the cur- 
rants. In view of this, it is manifest that the point made by defendant concerning , 
the allowance of interest is without merit. 

The Commissioner, therefore, recommends that the judgment of the circuit court 
be affirmed. : 

Per Curiam. The foregoing opinion of Sutton, C., is adopted as the opinion of 
the court. y 

The judgment of the circuit court is accordingly affirmed. 

Allen, P. J., and Becker and Daues, JJ., concur. 
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ACCIDENT 


KNOWLTON v. PREFERRED ACCIDENT INS. CO. OF NEW YORK. 
(No. 35119.) 
(Supreme Court of Iowa. Sept. 26, 1924.) 
199 Northwestern Reporter, 1014. 
2. INSURANCE—INJURY CAUSING BLOOD POISONING IS PROXIMATE 

CAUSE OF DEATH RESULTING THEREFROM. 

Where injury results in blood poisoning, which causes insured’s death, proximate 
cause of death is injury, and not blood poisoning. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

Appeal from District Court, Polk County; Lester L. Thompson, Judge. 

Action on contract of insurance. On motion of defendant, judgment was ren- 
dered on the pleadings in favor of plaintiff for less than demanded by plaintiff. 
Plaintiff appeals. Reversed and remanded. 

Winfield W. Scott, of Des Moines, for appellant. 

Miller, Kelly, Shuttleworth & Seeburger, of Des Moines, for appellee. 

ArtHur, C. J. Plaintiff alleged, and defendant admitted, that the policy sued 
on was issued to Elias Knowlton, on November 2, 1903; that Ida E. Knowlton, wife 
of assured and plaintiff herein, was made beneficiary ; that assured continued the policy 
in force until his death, May 15, 1922; that the contract covered the assured for 
accidental death arising from external, violent, and accidental means. The policy 
was annexed to and made part of the petition. The petition alleged: 

“That on or about May 9, 1921, through external, violent, and accidental means, 
to wit, the unexpected and accidental striking of his left thumb, the said Elias 
Knowlton received a physical injury which, independent of all other causes, resulted 
in his death on or about the 15th day of May, 1921.” 

In an amendment to the petition, in obedience to ruling on motion for more 
specific statement, it was alleged that the injury occurred while Knowlton was 
attempting to drive a nail in repairing a door; that he unexpectedly and accidentally 
struck the thumb of his left hand with a hammer, thereby bruising, mashing, and 
otherwise injuring the same; that following said injury the thumb became swollen 
and painful, and was opened and pus discharged therefrom; that pain continued and 
swelling increased, and extended up the arm and into the body, and such condition, 
“resulting from said injury to said thumb, caused his death.” 

In its answer defendant denied each and every allegation of the petition and 
amendment thereto, except that plaintiff was the widow of Elias Knowlton, deceased; 
the allegations as to the corporate existence of defendant; the issuance of the policy ; 
that all premiums had been paid; and further admitted “that said death occurred 
from septicemia or blood: poisoning.” The answer further averred that, as a con- 
sequence of the death of Knowlton “from septicemia or blood poisoning,” the 
beneficiary became entitled, under the policy, to the sum of $1,250, with interest. In 
an amendment to the answer, defendant admitted that under the policy plaintiff was 
entitled to recover $225, being the amount of the premiums paid by Knowlton, and 
asked that the court enter judgment against it for the sum of $1,475, with interest. 

By the terms of the policy (part I) Knowlton was insured “against the effect 
of bodily injury * * * caused solely and directly by external, violent, and acci- 
dental means, * * * for loss of life, payment in sixth and subsequent policy 
years, $3,750.” Part IV reads: 

“Special Indemnities. If septicemia * * * shall, independent of all other 
causes, result in the death of the assured, the company will pay the sum of $1,250.” 

Plaintiff’s action was based on part I of policy above quoted. Defendant sought 
to evade full liability of $3,750 provided in said part I of the policy, and insists that 
the liability would be $1,250. The paid-up premium of $225 would be added in 
either event. 

II. On this state of the pleadings, defendant moved that judgment be entered 
on the pleadings against it in the amount of $1,475, with interest, stating that the 
amendment to plaintiff’s petition alleged that the death of Knowlton “was caused 
by blood poisoning”; that the policy provided that, where death resulted from blood 
poisoning, the amount payable under the policy is $1,250; that the answer admitted 
the death of assured and that he died as “the result of blood poisoning”; and that 
the sum of $1,250 was due the plaintiff, and in addition thereto the amount of the 
premiums paid, in the amount of $225. The motion was sustained and judgment 
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entered, the court finding that “by the pleadings the defendant admits a liability of 
$1,475 and interest; that under the policy declared upon in plaintiff’s petition the 
plaintiff is entitled to have and recover said sum, and no more, because of the death 
of the assured, as is shown by said pleadings, resulting from blood poison or 
septicaemia, which was caused by the accidental striking of assured’s thumb with a 
hammer,” from which judgment this appeal is prosecuted. 

III. Assignments of error in substance are: That the court erred in assuming 
that the death of Knowlton resulted from blood poisoning, independent af all other 
causes; that it was error to disregard the allegation in the petition that decedent 
received a physical injury which, independent of all other causes, resulted in. his 
death; that it was error to not enter judgment for plaintiff, under part I of the 
policy, in the sum of $3,750, with premiums paid and interest added, and that the 
court erred in assuming that, notwithstanding the allegations of the petition and 
amendment, defendant’s admission in answer that “said death occurred from 
septicemia or blood poison,” and that this was the cause of death, even though not 
alleged in the petition or admitted in answer that death resulted therefrom, inde- 
pendent of all other causes; that the court erred in overlooking or disregarding the 
allegations in the amendment to the petition describing and showing conclusively that 
death resulted from injury to thumb by accidentally striking it, and that whatever 
occurred subsequently was in consequence of such accident; that it was error to not 
render judgment for $3,750, with premiums paid and interest added, upon finding 
that the blood poison which resulted in death was caused by an injury to the thumb; 
that the court erred in not rendering judgment in the amount claimed by the plaintiff, 
because the petition alleges the bruising of the thumb to be the proximate cause of 
death, and defendant’s admission in answer of death by septicemia was tantamount to 
admitting that septicemia setting in, in consequence of said bruise, was merely a link 
in the chain of causation. 

[1] The assignments are so related that they may be considered together. The 
claim of plaintiff in her pleadings is that assured died from external, violent, and 
accidental means, independent of all other causes; that is, from accidentally hitting 
his thumb with a hammer. The defendant specifically denied such allegation, in the 
first instance, and then ingenuously admitted that Knowlton died of septicemia or 
blood poisoning, but did not plead that he died of septicemia or blood poison, 
independent of all other causes. The admission did not meet the allegations of the 
petition. There remained an issue of fact, namely, whether the accidental striking 
of his thumb with a hammer, independent of all other causes, which developed into 
blood poison, was the proximate cause of death, or whether, as pleaded by defendant, 
simply that Knowlton died of septicemia, or blood poison. Manifestly it was error 
to sustain defendant’s motion and enter judgment under part IV of the policy for only 
$1,250, on the theory that it was alleged by plaintiff, and admitted by defendant, that 
Knowlton died of septicemia or blood poison, independent of all other causes. The 
judgment entry recites that: 

“Elias Knowlton died of blood poison, or septicemia, which was caused by the 
accidental striking of assured’s thumb with a hammer.” 

[2] The finding of the court in the judgment entry really adopted plaintiff's 
theory of the case as pleaded by her. Plaintiff insists that she was entitled to 
judgment, under the court’s finding of fact, for the full amount of her claim under 
part I of the policy. Plaintiff did not move for judgment, and we do not pass 
upon the question as to whether plaintiff was entitled to judgment in the amount of 
her claim in the state of the pleadings. However, it is pertinent to say that our cases 
and cases of other jurisdictions hold, in substance, that where an assured suffers an 
injury which results in blood poison, and the blood poison results in death, the proxi- 
mate cause of death is the injury, and not the blood poison. Delaney v. Modern 
Accident Club, 121 Towa, 528, 97 N. W. 91, L. R. A. 603; Ballagh v. Interstate 
Accident Ass’n, 176 Iowa, 110, 155 N. W. 241, 157 N. W. 726, L. R. A. 1917A, 
1050; Western Commercial Travelers’ Ass’n v. Smith, 85 Fed, 401, 29 C. C. A. 223, 
40 L. R. A. 653; Omberg v. U. S. Mutual Accident Ass’n, 101 Ky. 303, 40 S. W. 
909, 72 Am. St. Rep. 413; Cary v. Preferred Accident Insurance Co, 127 Wis. 67, 
106, N. W. 1055, 5 L. R. A. (N. S.) 926, 115 Am. St. Rep. 997, 7 Ann. Cas. 484. 

For the reasons pointed out, the case is reversed and remanded, for further 
proceedings not inconsistent with this opinion. 

Reversed and remanded. 

Stevens, De Graff, and Vermilion, JJ., concur. 
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WILLIS v. CONTINENTAL CASUALTY CO. (No. 24079.) 
(Supreme Court of Minnesota. July 11, 1924.) 
199 Northwestern Reporter, 899. 
(Syllabus by the Court.) 
INSURANCE—EVIDENCE HELD TO SUSTAIN VERDICT FOR PLAIN- 

TIFF IN ACTION ON HEALTH POLICY; QUESTIONS WHETHER 

DISEASE SUED FOR EXISTED PRIOR THERETO AND AS TO FALSE 

STATEMENTS IN APPLICATION. 

Evidence considered and held sufficient to sustain a verdict in favor of the plaintiff, 

((For other cases, see Insurance, Dec. Dig. § 665[3, 4].) 

Appeal from District Court, Ramsey County; John B. Sanborn, Judge.. 

Action by Rosser J. Willis against the Continental Casualty Company. From 
an order denying an alternative motion for judgment or for a new trial, defendant 
appeals. Affirmed. 

Barrows & Metcalf, of St. Paul, for appellant. 

Kueffner & Marks, of St. Paul, for respondent. : 

Quinn, J. In December, 1920, Dr. Earl performed an operation on the plaintiff. 
He testified that he found adhesions between the duodenum and the gall bladder ; that 
there was no ulcer palpable in the duodenum nor in the stomach; that the appendix 
was kinked and clubbed; that there was a twist in the region of the appendix; and 
that he removed the appendix and the gall bladder. 

In November, 1922, the plaintiff signed an application for a health policy in the 
defendant company. The policy provided that payment would be made only for 
“bodily sickness or disease which is contracted and begins during said time”; that is, 
after the policy becamie effective. In his application the insured stated, “except as 
herein stated, 1 have not had nor am I now suffering from any chronic or periodic, 
mental or physical ailment or disease.’ The only exception to the above contained 
in the application was that he was ill with indigestion for three weeks in 1917, and 
that in 1920 and 1921 he was confined to his bed on account of an operation for 
appendicitis and gall bladder trouble. 

Dr. Andres performed an operation on the plaintiff in April, 1923, for a duodenal 
ulcer. Dr. Welch was present at this operation. This action was brought to recover 
for the expense and the disability resulting from the operation. The amount of the 
verdict is not criticized. The appeal is from an order denying defendant’s alternative 
motion for judghment or for a new trial. It is contended on behalf of the appellant 
that the respondent is not entitled to recover in this action—first, because it con- 
clusively appears that the disease for which recovery is sought existed and manifested 
itself before the issuance of the policy, and, second, because respondent in his appli- 
cation made false statements which materially affected the acceptance of the risk and 
hazard assumed by the appellant. 

Dr. Cavanaugh was called by the appellant as an expert witness. He testified 
that he had been in the general practice of medicine and surgery for about a quarter 
of a century; that during the course of his practice he had a good many occasions 
to observe and treat duodenal ulcers; that there are many things that go to make 
up the diagnosis of gastro-intestinal ulcers; that he had a conversation with the 
respondent in May, 1923, but made no physical examination of him; that he took 
down his statements from which he dictated a letter to the company in regard to 
the matter; that he has a carbon copy of the letter and also the original notes; that 
respondent gave him his history relating to his condition prior to December, 1920, 
as follows: That he had attacks of sour stomach, indigestion, cramps, and boring 
sensations about once a month or once in three months; that their duration was 
from a few days to two or three weeks; that in December, 1920, he had an operation 
and his appendix and gall bladder were removed; that during the time of con- 
valescence he had none of these attacks; that after he was up and about, the attacks 
were the same as before the operation; that they were identical with those he suffered 
prior to December, 1920; that they were about the same in severity, frequency, and 
duration. The doctor further testified that he then wrote the company, stating that 
the history pointed clearly to gastro-intestinal ulcers, that there was no doubt in 
his mind but that it was a case of gastro-intestinal disturbance extending back over 
a number of years, and that he arrived at a diagnosis from the past history and from 
the record in the case. He also testified that it is generally admitted that diseases 
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in the upper abdomen are very difficult of an accurate diagnosis, and that a great 
deal must be based upon preceding history. 

Dr. Welch, who was present at the operation on April 3, 1923, testified that the 
duodenum is the first section of the small bowel just outside the stomach; that an 
indurated nonobstructive duodenal ulcer is a hardned area about the ulcer which 
does not obstruct the outflow; that no one can tell how long the ulcer found in 
respondent may have existed there; that it might have been comparatively brief; that, 
judging from the conditions found at the time of the operation, it might have been 
of recent origin previous to the operation; that there might or might not have been 
prior symptoms manifested to the patient; that ulcers go on to perforation without 
producing a single symptom; that, if there were symptoms, there might have been 
a variety of them such as nausea, pain, hemorrhage, and loss of weight, all of these. 

Dr, Earl testified that he saw the appellant with relation to his ailments for a 
couple of months prior to the operation in December, 1920, that there was a gradual 
improvement of the patient after the operation, and that it is uncertain as to the 
length of time an ulcer may exist in a human being before the patient has any 
knowledge of it, or has any symptoms. . 

The respondent testified that, after the operation in 1920, he was a sick man; 
that the symptoms which had existed prior to the operation persisted for perhaps a 
year, intermittently, namely, a gnawing or burning sensation in the stomach, occurring 
when the stomach was empty, principally in the middle of the night; that the attack 
would vary as to its duration from a week to three or four weeks, but gradually 
tapered off both as to intensity and frequency; that at times there was a burning 
sensation in the throat and acid in the stomach; that there was a gradual subsiding 
of these symptoms both in intensity and frequency, and then a final disappearance 
along in August or September, 1922; that he had the same symptoms for several 
years before the first operation; that he was never in better health than when the 
application was made; that he had gained in weight; that after the operation his 
health was good until March 15, 1923, when he was taken sick in the night and 
vomited food and blood; that he had never had an attack of that sort before; and 
that he called a doctor and the operation followed. 

We have recited the testimony at considerable length to indicate its nateure 
and general trend, as bearing upon the question whether reasonable minds might 
differ in determining from the entire record whether the disease for which the last 
operation was performed, existed and manifested itself at or prior to the date of 
the application for the policy, and as to whether the insured made false statements 
which materially affected the acceptance of the risk by the insurer. We are of the 
opinion and hold that the proofs, when considered altogether, made a case for the 
jury upon both questions, and that the verdict should stand. 

firmed. 


BENNETT v. STANDARD ACC. INS. CO. (No. 18469.) 
(St. Louis Court of Appeals. Missouri. a 6, 1924. Rehearing Denied July 
264 Southwestern Reporter, 27. 

1. INSURANCE—EVIDENCE HELD NOT TO SHOW AS MATTER OF 
LAW FALSITY OF WARRANTY AS TO INSURED’S CORRECT 
HABITS OF LIVING. 

Evidence held not to show as matter of law falsity of warranty as to insured’s 
correct habits of living. 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 

2. INSURANCE—BREACH OF WARRANTY AS TO CORRECT AND TEM- 
PERATE HABITS COULD NOT BE PREDICATED ON WRONGFUL 
ACT COMMITTED AFTER POLICY IN FORCE. | a 
Breach of warranty to insured’s correct and temperate habits could not be predi- 

cated on wrongful act committed after policy was in force. 
(For other cases, see Insurance, Dec. Dig. § 297.) 

3. INSURANCE—INSURER HAD BURDEN OF PROVING FALSITY OF 
WARRANTY AS TO INSURED’S CORRECT HABITS OF LIVING. 
The burden was on insurer to prove its allegation that insured’s warranty as to 

correct habits of living was false. ; 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 
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4. INSURANCE—EVIDENCE HELD TO SHOW INSURER’S AGENT 
ACQUIRED KNOWLEDGE OF INSURED’S HABITS IN COURSE 
OF INSURER’S BUSINESS. 

Insurer’s agent held on the evidence to have acquired knowledge of insured’s 
habits of living, with respect to warranty as to correct habits of living, in the course 
of insurer’s business. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

5. INSURANCE—KNOWLEDGE OF INSURER’S AGENT AS TO IN- 
SURED’S LIVING HABITS WHEN POLICY WAS EXECUTED 
HELD KNOWLEDGE OF INSURER. 

Knowledge of insurer’s agent as to insured’s habits of living, acquired in the 
course of insurer’s business and before the policy was issued to insured, held knowl- 
edge of insurer which rendered its acceptance and retention of premium a waiver of 
warranty of correct habits. 

(For other cases, see Insurance, Dec Dig. § 392[1].) 

6. INSURANCE—CLERK’S KNOWLEDGE AS TO ISSUANCE OF POLICY 
TO INSURED HELD IMPUTABLE TO INSURER’S AGENT, AND 
HENCE TO INSURER. 

When the clerk of insurer’s agent, C., signed to plaintiff's policy, as to the 
counter-signature, C.’s name, with C.’s consent, all of which was done in the usual 
course of business, the knowledge of the clerk that the policy was issued to plaintiff 
held imputable to C., and hence: to insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

7. INSURANCE—INSURER HELD TO HAVE RETAINED PREMIUMS 
UNREASONABLE LENGTH OF TIME. 

Where insurer knew when policy was issued that insured’s warranty as to correct 
habits of living was false, but retained premiums until after the happening of the 
accident for which recovery was sought, held, that it retained the premiums an un- 
reasonable length of time. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

9. INSURANCE—ON ISSUE OF SUICIDE OR ACCIDENT LETTER AND 
NOTE WRITTEN BEFORE ISSUABLE FACT HELD ADMISSIBLE 
TO SHOW SURROUNDING FACTS AND CIRCUMSTANCES. 

Where, in action on accident policy for injuries sustained from inhaling gas, the 
issue was attempted suicide or accident, a note and letter executed by plaintiff a 
month before the alleged accident and addressed to his brother, but not mailed, 
stating he borrowed some money and expected to pay it back in six months in accord- 
ance with his note held admissible to show plaintiff was then in a normal state of 
mind planning for future. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

Appeal from St. Louis Circuit Court; William H. Killoren, Judge. 

“Not to be officially published.” 

Action by Frederick D. Bennett, by his guardian, Harris N. Bennett, against 
the Standard Accident Insurance Company, a corporation. Judgment for plaintiff, 
and defendant appeals. Affirmed. 

M. U. Hayden and Anderson, Gilbert & Wolfort, all of St. Louis, for appellant. 

Lee W. Hagerman and Abbott, Fauntleroy, Cullen & Edwards, all of St. Louis, 
for respondent. 

Davis, C. This is a suit by plaintiff, non compos mentis, by his guardian, to 
recover on an accident insurance policy for injuries caused by the accidental inhala- 
tion of illuminating gas. The jury returned a verdict for $1,325, and $502.66 interest, 
totaling $1,827.66. From the judgment entered thereon, defendant appeals. 

This is the second appeal. The former appeal, reversing and remanding the 
cause, is reported as Bennett v. Standard Acc. Ins. Co., 209 Mo. App. 81, 237 S. W. 
144. The facts there stated are so like and similar to the facts found in this record 
that we refer to them. Consequently, we epitomize only such record evidence as 
pertains to the questions here raised. 

The evidence tends to show that on March 27, 1915, defendant, through its 
agent, Charles L. Crane, issued to plaintiff its written policy of insurance No. 82R- 
3589, promising to pay him, in consideration of the premium, which was paid, certain 
sums in specified cases for loss resulting from bodily injuries in event of accident, 
including the principal sum ($7,500) for death or loss of life. This policy ran one 
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year. Later, at the instance of plaintiff, and the premium paid, defendant renewed 
the policy for a period of one year, ending March 27, 1917, subject to the truthfulness 
of the warranties in the original policy, and the agreements, conditions, and provisions 
therein stated. The policy contained the following provision: “I do not use intoxi- 
cants or narcotics to excess, and my habits are correct and temperate.” As defendant 
failed to produce evidence tending to show that plaintiff used intoxicants or narcotics 
to excess, we dismiss that portion of the warranty from consideration. Defendant 
contends that both plaintiff’s and defendant’s evidence demonstrates that the war- 
ranty, “And the habits are correct and temperate,” was false and not true. Plaintiff’s 
evidence relating to the falsity of the warranty tends to show that a witness for 
plaintiff saw plaintiff walking along the street the Sunday before the accident with 
a woman, whom he did not recognize, and that at one time plaintiff lived at 5112 
See avenue. In rebuttal of defendant’s testimony, another witness for plaintiff 
testined : 

“T met Mrs. Foster with Mr. Bennett several times at various places in cafés 
and on the street, and at 5112 Delmar avenue. He [plaintiff] lived there, and I saw 
her in his apartment on several occasions. 

Harris Bennett, witness for plaintiff, testified: 

“The conversation with Mrs. Foster took place at the apartment at 5112 Delmar. 
At that time we saw Mrs. Foster enter the apartment and followed her in. There 
were present when we went in my brother and Mrs. Foster.” 

A witness stated that the Sunday before the accident she had others with plaintiff 
and Mrs. Foster played cards together. Plaintiff and Mrs. Foster took her home, 
and the last she saw of them they were on their way to the car. This evidence 
relative to playing cards was corroborated by a second witness, 

Plaintiff's evidence further tends to show that for two or three years, prior to 
the accident he lived separate and apart from his wife and family. 

Plaintiff’s evidence further tended to show in rebuttal, that about December, 
1916, there was found in plaintiff’s desk, after the accident, in an envelope, a letter 
and note as follows: 

“Missouri Athletic Association. 
“Saint Louis, 8/20/16. 

“Dear Harry: I have borrowed $2,500 from the estate for a certain investment. 
As security for the return of same I am inclosing herewith my personal note at 
6% interest payable Jan’y Ist next. And as add’l security (in place of the note) 
I am inclosing receipt for a life ins. policy payable to Mother. The amount of 
which is $3,000 less loan of $333.00 or $2,667.00 net. 

“T will take care of the note when due but feel that an explanation on record 
is in order. 

“Yours Fred.” 

“$2500.00 St. Louis, Mo., 8/20/1916. 

“Six months after date I promise to pay to the order of Mrs. H. N. Bennett 
twenty-five hundred dollars, payable at the Third National Bank of St. Louis, with 
interest from maturity at the rate of eight per cent. per annum. Demand for pay- 
ment, protest and notice of dishonor are hereby waived by all parties. 

“TSigned] Fred D. Bennett.” 

This was all the evidence for plaintiff in the record that may be said to relate 
to the falseness of the warranty. 

Defendant’s evidence tends to show: Mrs. Foster, a witness for defendant, testi- 
fied in substance: That she met plaintiff in the summer of 1908, their acquaintance 
continuing until September, 1916; that plaintiff lived at 5112 Delmar avenue from 
February 15th to June 15th alone, and that his family did not live with him there, 
nor did he live with his family from August, 1914, to September, 1916. Witness 
boarded at 5111 Von Versen avenue with a Mrs. Bull, where plaintiff took his evening 
meal. Plaintiff made provision for her by obtaining life insurance in her favor, 
afterwards changing the policies, and naming the St. Louis Union Trust Company, 
in a declaration of trust, trustee for her. They, plaintiff and witness with others, 
played cards together almost every night for three years previous to September, 1916 

A witness for defendant testified : 

“T saw Mrs. Foster on March 21st (1914) in a bedroom at the Chisgah Hotel in 
Memphis with Fred D. Bennett. * * * This was about 7 a. m.” 

Plaintiff leased an apartment at 5112 Delmar avenue and lived there until August, 
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1915. A witness testified in substance: That plaintiff lived there for several months, 
and that Mrs. Foster was with him and stayed there as long as he did; that she 
occupied the apartment during the day. 

Mrs. Bull testified, in substance: That from April or May, 1916, until the 
accident, plaintiff took his evening meal at her home. Mrs. Foster boarded there, 
and plaintiff and Mrs. Foster frequently went out together. Plaintiff never at any 
time mentioned his wife’s name. 

A former clerk of the Delway Hotel, employed there from February, 1915, to 
February, 1917, testified that plaintiff occupied a room at the Delway, often coming 
in Saturday night and staying until Monday, registering with a woman as man 
and wife. The last time was the second Saturday night before the accident. After 
the accident he learned the woman was Mrs. Foster. 

Plaintiff obtained four policies on his life for $5,000 each on May 7, 1915. They 
were payable to Eleanor L. Foster, but later the beneficiary was changed to the 
St. Louis Union Trust Company as trustee for Mrs. Foster. 

Defendant’s evidence further tended to show that plaintiff was administrator of 
his father’s estate, and that a claim was allowed for $2,500 and interest against 
plaintiff’s estate in favor of the administrator de bonis non of his father’s estate, 
which claim was paid by plaintiff's guardian. 

The evidence of witness Charles L. Crane tended to show that he was in the 
business of a general insurance agent in St. Louis and had been for 45 years; that 
he knew plaintiff, who was formerly connected with his office, starting as office boy. 
Prior to 1914 plaintiff was his office manager. Plaintiff’s income varied from $5,000 
to $8,000 a year. He ceased to be his office manager about 1914, but still retained 
connection with Crane’s business until the accident in 1916. From 1914 to 1916 plain- 
tiff was engaged exclusively in soliciting insurance. He did not draw commissions, 
but drew a stated percentage of the profits of Crane’s business. On cross-examination 
witness testified, in substance, that he was the agent of the defendant in the City of 
St. Louis. The signature on the policy was his, but that personally he had not 
signed a policy for 15 years. A policy could not go in force without that signature 
He had a big insurance business, and plaintiff at one time drew 20 per cent. of his 
profits. No one else worked for him on the same basis. He heard about plaintiff’s 
relations with Mrs. Foster long before 1915, including the episode with Mrs. Foster 
in the Memphis hotel. He had no doubt that it occurred before the policy was issued. 
He talked to plaintiff about it, and plaintiff promised to quit, but did not. The 
premium paid by plaintiff was received by the defendant company, which got the 
money and kept it. He (Crane) was their agent, their representative in St. Louis. 
Defendant was a foreign corporation. He further testified, respecting the relations 
of plaintiff and Mrs. Foster, that he received gossip and information constantly, 
believed it, and eventually displaced Bennett as his office manager when he became 
satisfied that the stories were true. He first heard of it in 1914 while Bennett was 
drawing 20 per cent. as a share of his profits. The insurance policy in controversy 
was issued to plaintiff, but plaintiff received no commission out of the premium 
paid by him on the policy; that the signature on the policy was his (Crane’s) author- 
ized signature; that at the time the war rider excluding the company from liability 
for accident received in the war zone was issued he had all the information that he 
has now at the time of the trial about Bennett’s relations with Mrs. Foster; that the 
policy was issued in the regular course of business by the average clerk, but that 
he was not supposed to know that it was issued; that no policy could be put in force 
for the Standard Accident Company without his signature. He was the authorized 
agent of defendant in this matter, and had knowledge of plaintiff’s alleged miscon- 
duct; that he did not communicate that knowledge to his clerks, and that the clerks 
wrote the policy and Crane took the money and sent it to the company. In the 
course of the evidence the following questions were asked and answers given: 

“Q. We are not talking now about the Charles L. Crane Agency, we are dealing 
with the Standard Accident Company. A. (From Crane) Well, that is the Crane 
Agency. Q. No; the Crane Agency is not the Standard Accident Company. 
A. (From Crane) They are the ones that handle the business. Q. You have a com- 
mission from the Standard Accident Company written to you personally in your name 
as a special agent? A. Yes, sir.” 

[1-3] I. In view of the ruling of this court on the formal appeal, the defendant 
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abandons the contention that the evidence adduced lacked sufficient probative force 
to submit the question of accidental injury to the jury. It now asserts that the jury 
should have been perempiorily instructed to find for defendant, because the uncon- 
troverted testimony of both plaintiff and defendant manifests a breach of the war- 
ranty, to wit, “and my habits are correct and temperate,” without evidence in the 
record tending to establish a waiver of the warranty. To support its contention, 
defendant relies upon the alleged misconduct of plaintiff with Mrs, Foster to demon- 
strate a breach of the warranty. 

As we are not here concerned with the weight of the evidence, we dismiss that 
question from consideration. Plaintiff’s evidence goes no further than tending to 
show that plaintiff did not live with his wife and family; that he associated with 
Mrs. Foster; was with her on the street and in cafés; accompanied her to a place 
or places where a social game of cards was played, and she was seen on several 
occasions in his apartment on Delmar Avenue while others were present, without 
the testimony showing the character of her presence there. While defendant’s evi- 
dence tends to establish that plaintiff was guilty of immoral conduct, there is noth- 
ing in plaintiff's evidence that causes us to come to the positive conclusion that plain- 
tiff falsely warranted that his habits were correct and temperate. The fact that 
plaintiff appropriated $2,500 from the estate of his father, of which he was admin- 
istrator, fails to show a breach of the warranty, because he appropriated it on August 
20, 1916, after the policy sued on was renewed and in force. As defendant offered 
affirmative evidence to establish the falsity of the warranty, it bore the burden of 
proof on that issue. An issue of fact was then presented, necessitating the trial court 
sending the cause to the jury. Hence, the instruction in the nature of a demurrer to 
the evidence should have been overruled. Having concluded this, we deem it imperti- 
nent to discuss other matters of law argued by both plaintiff and defendant on this 
subject. 

[4,5] II. Defendant charges that plaintiff’s instruction No. 1, purporting to cover 
the entire case, is error because it omits the defense of breach of warranty as pleaded 
and as established by defendant’s evidence. While defendant’s evidence tends to 
show that plaintiff’s habits were not correct and temperate, its evidence further tends 
to show that Mr. Crane, agent of defendant issuing the policy sued on, knew, at the 
times the policy and the renewal receipt were issued, the facts relied on in defense. 
Mr. Crane, doing business as the Crane Agency, represented defendant as agent in 
soliciting and procuring insurance and was defendant’s alter ego in St. Louis for 
that purpose, maintaining an office and field force in furtherance of defendant’s busi- 
ness. Plaintiff, who was part of the office force and the office manager until some 
time in 1914, was during that year discharged as office manager for acts ascertained 
and believed by Mr. Crane. The business of the agency consisted, in part at least, 
in procuring business for defendant. Untoward acts of employees tended to adversely 
affect the business of defendant, and conversely, the good name of the employee 
tended to redound to its benefit. Therefore, when Mr. Crane discharged plaintiff as 
office manager for acts that tended to affect defendant’s business in the procuring of 
insurance risks, he had knowledge of the forward acts of plaintiff, and the use of it 
by Mr. Crane in discharging plaintiff as office manager was the exercise of it while 
engaged in defendant’s business. While plaintiff was discharged as office manager 
he was retained as a solicitor of insurance by the Crane Agency until he was injured 
in 1916, and Mr. Crane continued his conversations with plaintiff, relative to his 
association with Mrs. Foster, for two or three years before plaintiff finally left. 
It follows that Mr. Crane acquired his knowledge regarding plaintiff's habits while 
about defendant’s business. The knowledge of Mr. Crane was then the knowledge 
of defendant, which knowledge Mr. Crane, and defendant through him, had at the 
times the policy and the renewal receipt were issued. Defendant’s evidence then shows 
a waiver of the warranty, and, as evidence of other witnesses tending to show that 
the warranty was not waived is lacking, we think defendant was bound by Mr. Crane’s 
testimony showing a waiver. 

In Manchester Bank v. Harrington (Mo. Sup.), 199 S. W. 242, loc. cit. 249, it 
is said: 

“The respondent’s witnesses testified adversely to its claim, and having sustained 
themselves consistently throughout their testimony, and the respondent having intro- 
duced no other evidence in support of its charge of fraud, it is perfectly clear * * * 
that respondent has totally failed to carry the burden of proof to the extent the ° 
law justly imposes upos it.” 
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To the same effect Schroer v. Brooks, 204 Mo. App. 567, 224 S. W. 53; Smith 
v. Railway (Mo. App.), 201 S. W. 569, and Rodan v. Railway, 207 Mo, 392, 
105 S. W. 1065. Therefore, as defendant’s evidence tended to show that, at the 
time the policy and the renewal and receipt were issued, it knew that the warranty 
was untrue, and as it accepted and retained the premium, and as the evidence of other 
witnesses failed to show that the warranty was not waived, it results that defendant 
is bound by its evidence showing a waiver of the warranty. Bennett v. Standard Acc. 
Ins. Co., 209 Mo. App. 81, loc. cit. 94, 237 S. W. 144; Rosenthal-Sloan v. Ins. Co. 
(Mo. App.), 219 S. W. loc. cit. 671. From what we have said it is evident that 
the defense of breach of warranty was not established, and that plaintiff’s instruction 
No. 1 omitting the defense urged was not error. 

III. Defendant complains of error in plaintiff’s instruction No. 2: 

(a) Because it assumes that the information which Crane acquired about plain- 
tiff was acquired in the discharge of the business of defendant, and there is no such 
evidence. 

(b) Because it instructs the jury that Mr. Crane’s lack of knowledge that plain- 
tiff had a policy with defendant is immaterial. 

[6] We do not think that error can be predicated on either of the above con- 
tentions. Defendant assumes throughout its argument that, if Crane acquired knowl- 
edge regarding plaintiff's forward acts in the discharge of the business of defendant, 
then the knowledge of Crane was the knowledge of defendant. We think we have 
demonstrated in the preceding paragraph that Crane acquired his knowledge, or at 
least exercised it, in the matter of defendant’s business by discharging plaintiff as 
office manager. If the policy was issued by a clerk in Mr. Crane’s office in the 
usual course of business, and the clerk signed, as the countersignature, Mr. Crane’s 
name to the policy with Mr. Crane’s consent in the usual order of business, then 
the knowledge of the clerk issuing it to plaintiff was information to Mr. Crane that 
the policy was issued to plaintiff. We think under the evidence that Mr. Crane’s 
lack of knowledge that plaintiff obtained the policy is immaterial, for the clerk’s 
knowledge is imputed to Crane. 

(c) Because knowledge of the policy being issued cannot be imputed to Crane, 
inasmuch as plaintiff had authority to have policy issued without Crane’s knowledge. 
At the time the policy was issued plaintiff had been discharged as office manager. 
His employment was that of solicitor of insurance, and we take it that as solicitor 
plaintiff was without authority to have the policy issued to him without Crane’s 
imputed consent. Be that as it may, plaintiff failed to exercise such authority, if any 
he had, for _ policy was issued by Crane’s clerk in the usual order of business. 

[7] (d) Because it assumes that defendant retained the premiums an unreason- 
able ies of time, and. does not require the jury so to find. Defendant’s fourth 
amended answer, upon which it proceeded to trial, alleges that on September 26, 
1916, it refunded to plaintiff $12.56, and that defendant paid the clerk of the circuit 
court $43.31, being the total amount received by it as premiums with legal interest. 
Suit was filed on August 29, 1917. The policy was issued, to plaintiff on March 30, 
1915, and renewed in February, 1916. Plaintiff received his injuries on September 
25, 1916. Under these circumstances, considering the fact that defendant did not 
attempt to return any of the premiums until after the happening of the accident, 
we think the trial court could inform the jury, as a matter of law, that defendant 
retained the premiums an unreasonable length of time. 

[8] (e) Because this instruction is further erroneous in referring to “other in- 
structions” when none were given. The complaint relates to that portion of the in- 
$truction which reads: 

“And if you find and believe from the evidence that Charles L. Crane had infor- 
mation and knowledge that the warranties set up by the defendant in its answer, 
and mentioned in the evidence and other instructions.” 

While there are no other instructions relating to the warranty, we think the 
error complained of was harmless, as the finding required by the instruction was 
directed to the warranty, and that was plainly and fully before the jury. The jury 
could not have been misled. 

[9] IV. Defendant’s evidence tends to show that plaintiff, when administrator 
of his father’s estate, appropriated $2,500 from its assets. In rebuttal, plaintiff offered 
in evidence, and the court received, an envelope found in his desk after his injury, 
in which were found a letter to plaintiff's brother and a note for $2,500 to plaintiff’s 
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mother. The letter and note were dated August 20, 1916. The note was an ordinary 
promissory note for $2,500, payable to plaintiff's mother and due in six months. 
Plaintiff’s letter to his brother stated that he borrowed $2,500: from the estate for a 
certain investment, and that as security he was inclosing his personal note and a 
life insurance policy. The final sentence of the letter reads: “I will take care of 
the note when due, but feel that an explanation on record is in order.” Defendant 
had offered evidence which tended to show that, in an action for money had and 
received, the estate of plaintiff’s father obtained judgment in the probate court against 
the estate of plaintiff non compos, which judgment was paid. Again, defendant had 
offered testimony which tended to show that plaintiff was in desperate financial straits 
and subject to prosecution for criminal acts, from which it followed that he was 
in a frame of mind likely to commit suicide; that he attempted to commit suicide, 
and that his injury was not accidental. 

We are unable to see merit in defendant’s contention that the introduction of 
the note and letter tended to collaterally attack the judgment of the probate court. 
If the evidence was of any probative value in that regard, it tended to confirm the 
probate court judgment. 

Defendant urges, however, that these documents were self-serving and hearsay. 
Defendant asserted that plaintiff’s frame of mind was such that he was likely to 
attempt suicide, and had offered testimony tending to show that plaintiff attempted 
suicide. The issue before the court and the jury was attempted suicide or accident. 
The note and letter were admissible for the purpose of showing that plaintiff was 
then in a normal state of mind, planning for the future and declaring that he intended 
on six months after date to take care of the obligation. These documents were 
admissible to show the surrounding facts and circumstances. Owens v. Iowa County, 
186 Iowa 408, 169 N. W. 388. 

In Laessig v. T. P. Ass’n, 169 Mo. 272, loc. cit. 281, 69 S. W. 469, 471, where 
the question in issue related to suicide or accidental death, the court regarding proof 
of accidental death said: 

“There need not necessarily be direct proof or evidence of the cause. The 
cause may be found by the jury from facts and circumstances.” 

The admission of the envelope, note and letter in evidence was not error. 

[10,11] V. Defendant’s last contention is that the court erred in permitting a 
witness to testify in rebuttal, when said testimony was not properly rebuttal evi 
dence. The witness testified, in substance, that he was called to the place where 
plaintiff was found on the day of the accident, arriving there about 7 p.m., and found 
a small rag, something on the order of a gauze rag, of a yellowish appearance, having 
the odor of chloroform on it; that the gas jet was located in the center of the west 
wall, with a plain bracket on it. It was sticking out of the wall with curvature and 
had one burner. The head of the bed was against the east wall of the room. The 
room was about 15 feet by 12. It was about 6 feet from the bed to the west wall. 
He saw plaintiff in the bed covered with a sheet over him. As plaintiff offered other 
witnesses in chief who testified to substantially the same facts, the above evidence 
was merely cumulative. In support of its contention, defendant refers to two cases. 
Laclede Co. v. Goodno (Mo. Sup.), 181 S. W. 410, loc. cit. 413, holds that evidence 
in chief should not be admitted in rebuttal, except in cases where the rebuttal evi- 
dence was omitted through inadvertence or oversight. We find nothing in the above 
record showing that it was not omitted through inadvertence or oversight. In 
Cooper & Iron Mfg. Co. v. Manufacturers’ Railway Co., 230 Mo, 59, loc. cit. 78, 
130 S. W. 288, 293, it is said: 

“It is always within the sound judicial discretion of the trial court to reopen a 
case, or to allow testimony in chief to be introduced at a later stage of the trial, 
giving the opposite side an opportunity to meet and contradict it, of course, but if 
such discretion is not wisely exercised this court will correct it.” Beyer v. Hermann, 
173 Mo. 295, 73 S. W. 164; Jackson v. Railroad, 118 Mo. 199, 24 S. W. 192; State 
v. Smith, 80 Mo. 516; Berkshire L. Co. v. Chick Inv. Co., 168 Mo. App. 342, 
153 S. W. 1078; Boone County L. Co. v. Niedermeyer, 187 Mo. App. 180, 173 S. W. 
57; Ward v. American Railway Express Co. (Mo. App.), 259 S. W. 514. 

While it may be that the evidence complained of was not properly rebuttal, 
yet its admission, in the absence of an abuse, was within the sound discretion of 
the court. As we find no earmarks of abuse in this case, the admission of the 
evidence complained of in rebuttal was not error. 
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The commissioner recommends that the judgment be affirmed. 

Per Curiam. The.foregoing opinion of Davis, C., is adopted as the opinion of 
the court. 

The judgment of the circuit court is accordingly affirmed. 

Allen, P. J., and Becker and Daues, JJ., concur. 

On Motion For REHEARING 

Davis, C. [12] On motion for rehearing, defendant again insists that the intro- 
duction in evidence, in behalf of plaintiff, of the note and letter, dated 8/20/1916, 
found in plaintiff's desk by Mr. Crane after plaintiff became incapacitated by the 
inhalation of gas, was error. It is true according to the evidence that the note and 
yi were never delivered by plaintiff, but after they were written remained in his 
desk. 

The record shows that defendant offered and introduced in evidence the inven- 
tory filed by plaintiff as administrator of his father, Harris N. Bennett, and other 
documents of the probate court, which tended to show that plaintiff while adminis- 
trator had appropriated $2,500 of the assets of his father’s estate. Defendant also 
offered and introduced in evidence a claim document, in the nature of a petition, 
tending to show that this money was appropriated by plaintiff during the month of 
June, 1916, a later date than the last renewal of the policy sued on. The warranty 
of the policy reads: “And my habits are correct and temperate.” It follows that 
the appropriation of the money by plaintiff was not a breach of the warranty. The 
introduction of the evidence tending to show that plaintiff appropriated the money 
out of his father’s estate was therefore immaterial, and consequently the admission 
of the note and the letter offered by plaintiff pertaining to this matter was, in any 
event, harmless. 

The commissioner recommends that the motion for rehearing be overruled. 

Per Curiam. The foregoing opinion of Davis, C., on motion for rehearing is 
adopted as the opinion of the court. 

The motion for rehearing is accordingly overruled. 

Allen, P. J., and Becker and Daues, JJ., concur. 

EMICK v. NATIONAL TRAVELERS’ BEN. ASS’N. (No. 5377.) 
(Supreme Court of South Dakota. July 19, 1924.) 
199 Northwestern Reporter 595. 

1. INSURANCE—INSURER’S CLASSIFICATION MANUAL REDUCING 
INDEMNITY SHOWN IN ACCIDENT POLICY HELD ADMIS- 
SIBLE. 

In an action on an accident policy providing for full indemnity, Aeld that court 
erred in excluding insurer’s classification manual, which would have shown that, if 
insured’s application had correctly stated his occupation, he would have been insured 
under a hazardous classification, or a rider should have been attached lessening in- 
demnity in case of injury while performing hazardous duties. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

2. INSURANCE—INSURE HELD ENTITLED TO INDEMNITY AS 
DEALER HANDLING MACHINERY. 

Under accident insurer’s classification, held that insured, who owned and super- 
intended farm, but whose principal occupation was that of dealer not handling ma- 
chinery, and who was injured while testing corn binder, was not entitled to full indem- 
nity, nor limited to that specified for farmers, but entitled to that specified for dealers 
handling machinery. 

(For other cases, see Insurance, Dec. Dig. § 531.) 

Appeal from Circuit Court, Fall River County; Walter G. Miser, Judge. 

Action by John E. Emick against the National Travelers’ Benefit Association. 
From a judgment for plaintiff and an order denying a new trial, defendant appeals. 
Reversed and remanded. 

E. B. Adams, of Hot Springs, for appellant. 

E. W. Martin, of Hot Springs, for respondent. 

Gates, J. Plaintiff recovered a judgment against defendant in the sum of $1,250 
under an accident policy. Defendant appeals from the judgment and order denying 
new trial. 

The policy was written under the company’s classification AA or “Extra Pre- 
ferred” and provided an indemnity of $1,250 for the loss of one foot. Another more 





Acc. ] Commonwealth Casualty Co. v. Holyfield 977 


hazardous classification C applied to farmers, and under it the indemnity was $250 
for the loss of one foot. Another more hazardous classification was B, which applied 
to an agricultural implement agent, dealer or merchant handling machinery. We are 
unable to find in the record the amount of indemnity under this classification. It 
was and is the contention of appellant that respondent was injured while pursuing 
OF $50." as a farmer, and therefore that he was only entitled to recover the sum 
oO 50. 

The application for insurance signed by respondent states, among other things: 

“6. My occupation is postmaster; also agricultural imp. dealer. (If merchant 
or clerk, state line of business.) 


“7. The duties of my occupation are fully described as follows: Only as above. 
Not handling machinery. 

“8. My occupation does not include mechanical construction or any work with 
machinery, implements or automobiles, except as follows: Drives own car; other- 
wise, no exception.” 

The policy of insured also provided: 

“Tf the assured is injured after having changed his occupation to one classified by 
the association as more hazardous than that stated in his application, or while doing 
any act or thing pertaining to any occupation so classified, except ordinary duties 
about his residence or while engaged in recreation or while engaged in an occupa- 
tion designated in his application wherein he has failed to fully describe all of the 
duties in connection therewith, the association will pay such indemnities as are pro- 
vided by its classification schedule in force at the time of the issuance of this cer- 
tificate or that may be subsequently adopted.” ; 

As a matter of fact, respondent owned, resided upon and superintended a farm 
adjoining the tcwn, but his principal business was as stated in the application. It 
was also the custom of agricultural implement dealers similarly situated to order 
repairs, place them on the implements and test them. The accident occurred while 
respondent was testing a corn binder under his duties as agricultural implement dealer 
“handling machinery,” and was not in pursuance of his work as a farmer. 

[1] Appellant’s classification manual, improperly rejected from the evidence, con- 
tained this paragraph: 

“Applicants whose occupation is such as to occasionally require duties of a more 
hazardous nature than those of their regular occupation may be written in the classi- 
fication of their regular occupation with a rider in which the applicants agree to 
accept the indemnities payable in the policies issued to those who are regularly en- 
gaged in performing the more hazardous duties of his occupation, if insured while 
doing such duties, example—hardware merchant, office and counter duties only classi- 
fied as “AA”; hardware merchant delivering is classified C. If the merchant did 


only a small amount of delivering, he would be written in AA classification with 


rider reducing the indemnity payable to class C if injured while delivering.” 

If respondent’s application for insurance had accurately stated the facts, he would 
have been insured under class B, or there should have been a rider attached to his 
policy which would have entitled him only to the indemnity of class C if he was 
injured while farming and to the indemnity of class B if he was injured while 
handling agricultural implements. 

[2] We are of the opinion that the trial court did not err in denying appellant’s 
motion that a verdict of only $250 be directed against it, but we are of the opinion 
that under the undisputed facts respondent was not entitled to a verdict of $1,250. 

If the record before us disclosed the indemnity respondent would have been 
entitled to under class B, we would modify and affirm the judgment in accordance 
therewith, but since the record does not disclose such indemnity we must reverse 
the judgment and order denying new trial and remand the cause for new trial. 
No costs will be taxed in this court. 


COMMONWEALTH CASUALTY CO. v. HOLYFIELD. (No. 10747.) 
(Court of Civil Appeals of Texas. Fort Worth. June 28, 1924.) 
264 Southwestern Reporter, 157. 

3. INSURANCE—REASONABLE ATTORNEY’S FEE SUPPORTED BY 

EVIDENCE OF ATTORNEY IN CASE. 

In action on insurance policy, finding against defendant for reasonable attorney’s 
fee of $100 was supported by evidence of plaintiff's attorney, received without objec- 
tion, that he had represented plaintiff on a prior trial, and that upon present trial 
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he and another had been employed at an agreed consideration of $100, though such 
tee was contingent upon success, and attorney was interested witness and had practiced 
only one year. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from Hood County Court; K. H. Faulkner, Judge. 

Suit by C. U. Holyfield against the Commonwealth Casualty Company. Judg- ° 
ment for plaintiff, and defendant appeals. Affirmed. 

Estes, Estes & Roark, of Granbury, for appellant. 

J. G. Grissom, of Granbury, for appellee. 

Conner, C. J. The appellee, C. U. Holyfield, instituted this suit against the 
Commonwealth Casualty Company to recover certain benefits alleged to be due under 
the terms and conditions of a policy of insurance issued to him by appellant. Appellee 
alleged that he had had an attack of appendicitis and was operated on therefor, and 
was confined to his bed and house for a period of 10 weeks, on account of which he 
prayed for judgment in the sum of $250, at the rate of $25 per week, as specified in 
the policy, and attorney's fee in the sum of $100, and a penalty of 12 per cent. damages 
and all costs of the suit. 

The defendant answered by a general demurrer and a general denial, and specially 
that the proofs of sickness as made by the plaintiff showed that he was suffering 
from gall stones, and that his sickness and operation for appendicts did not come 
within the terms of the contract of insurance declared upon. 

Upon application in writing, filed in behalf of plaintiff, the court submitted the 
case to a jury on special issues, upon the answers to which judgment was rendered 
in favor of plaintiff in the sum of $250 on account of 10 -weeks’ confinement, $100 
attorney's fee, and 12 per cent. on the sum of $250 as damages, aggregating the sum 
of $380, from which judgment the defendant company has duly prosecuted this appeal. 

[1, 2] The court permitted plaintiff, over the objection of the defendant, to 
offer in evidence an advertising card, presented by the agent of the defendant company 
prior to the execution and delivery of the policy in question, tending to show that the 
policies executed by the company protected holders thereunder from any and all 
character of sickness, and also permitted plaintiff's witness Smith to testify that said 
agent in soliciting him for a policy so stated its scope. Possibly the court erred in 
these particulars and erred in submitting issues 1 and 2, eliciting findings to the 
effect that the agent had represented to the plaintiff that the policy in question would 
cover all sickness that would keep the plaintiff away from his business, and that the 
plaintiff relied upon such representation. The policy having been subsequently issued 
and no attack thereon for fraud, accident or mistake made, the terms of the policy 
alone must be given the controlling effect, and, as will hereinafter appear, the policy 
specifies numerous diseases known, as we shall assume, to the medical profession 
which are recognized as proper causes for sickness resulting in confinements, covered 
-by the terms of the policy. But whether or not a person, such as appelee, unlearned 
in medical terminology, would, upon reading the policy in the light of the advertis- 
ing card objected to, reasonably conclude that he would be insured against any char- 
acter of sickness resulting in confinement, is, we think, wholly immaterial in this 
case. For the policy of insurance issued and delivered to the plaintiff is presented 
in the statement of facts, and without dispute the defendant company thereby obligated 
itself to pay plaintiff a weekly indemnity for loss of time not exceeding 10 weeks at 
the rate of $25 a week, “if the insured shall be continuously confined within the 
house, not leaving it at any time for any purpose whatsoever, and regularly visited 
therein at least once in every seven days by a licensed physician, and be wholly 
prevented from transacting any and every kind of business solely by,” then follows 
some 39 specified diseases or character of sickness, including “achondroplasia, 
acromegaly, chorea, -hordeolum, and ichthyosis.” We will not assume that the plain- 
tiff was learned in such terminology, and it is perhaps quite probable that in reading 
the policy and the specification of diseases therein made that the plaintiff concluded 
that the policy in fact did cover all kinds of sickness. But whether so or not, in addi- 
tion to those above quoted, and others of somewhat similar character, the policy 
specified like protection for a number of commonly known ailments, including “yellow 
jaundice” and “appendicitis” (initial attack and only when operation for removal of 
appendix is performed) and the findings of the jury, under ample evidence to sus- 
tain them, were to the effect that more than 30 days after the issuance of the policy 
the plaintiff had an initial attack of appendicitis, and was operated thereon for its 
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removal, and was thereby continuously confined in the house for 80 days and pre- 
vented from attending to his business duties 15 weeks, during which time he had 
been regularly visited by a physician. The jury further found that the plaintiff had 
yellow jaundice. Such findings undoubtedly sustain the judgment, regardless of the 
evidence and findings relating to special issues 1 and 2, which therefore may be ignored 
as immaterial. See Furst-Edwards Co. y. St. L. S. W. Ry. Co. (Tex. Civ. App.) 
146 S. W. 1024; Johnson v. Breckenridge-Stephens Title Co. (Tex. Com. App.) 257 
S. W. 223. Appellant’s first, second, fourth, and sixth propositions are accordingly 
overruled. 

{3] It is insisted in appellant's third proposition that the court erred in submitting 
to the jury the issue on the question of attorney’s fee, as shown in special issues 13 
and 14, “for the reason that there was no legitimate proof submitted to the jury on 
the trial of the case by which it could determine what sum would be a reasonable 
attorney’s fee.” We overrule this contention. The issue was plainly presented in 
the plaintiff’s petition and as plainly presented in the evidence. One of the counsel 
for plaintiff testified in substance that the case had been tried once before, and that 
he had represented the plaintiff on that trial, that upon the present trial he, together 
with another, had been employed, and that the plaintiff had agreed to pay him $100 to 
represent him, and that he regarded this as a reasonable fee. On cross-eramination 
he stated that he had been practicing law for about a year and had had “quite a bit 
of experience in trying cases.” No objection to this testimony was made at the time 
of its introduction, nor did appellant offer any testimony in contradiction, and the 
mere fact now pointed out that the fee promised by the plaintiff was contingent 
upon plaintiff's success in the suit, and that therefore the attorney was an interested 
witness, and had practiced only a year, does not render erroneous the court’s sub- 
mission of the issue, nor justify a disregard of the jury’s finding thereon in plain- 
tiff’s favor. See Commonwealth Bonding & Casualty Co. v. Wright (Tex. Civ. App.) 
171 S. W. 1043. 

[4] Appellant, in its fifth proposition, complains that: 

“It was error for the court to submit to the jury some sixteen special issues 
because the same were too numerous and were calculated to and did confuse the 
jury in the deliberations; this being a case in which a general charge would have 
placed the issues arising therein more clearly before the jury.” 

[5] It is obvious that the proposition is too general to require consideration, 
and the assignment upon which the proposition is predicated is substantially as gen- 
eral as the proposition. We are unable to determine from the proposition which, 
if any, of the issues were not raised by the pleadings and the evidence, nor the way in 
which the issues might confuse the jury, nor has our consideration of the case dis- 
closed such results. The plaintiff made a formal request for the submission of the 
case upon special issues, and it was therefore imperative upon the part of the court 
to submit all of the issues made by the pleadings and the evidence, and this, we 
think, was fairly done. See article 1984a, Vernon’s Sayles’ Ann. Civ. St. 1914; Colo- 
rado & S. Ry. Co. v. Rowe (Tex. Com. App.) 238 S. W. 908. This proposition 
and assignment is accordingly overruled. 

[6] Several objections are made to the form of the special issues, but we will 
notice but one. Special issue No. 3, submitted by the court, as set forth in appellant's 
brief, is as follows: 

“Did the plaintiff, Holyfield, have an initial attack of appendicitis on or about 
the 8th day of August, 1921? Answer ‘Yes’ or ‘No’ as you find from the evidence.” 

The jury gave an affirmative answer. The objection urged to this special issue 
is that “it is leading and upon the weight of the evidence.” In connection with the 
objection quoted, the defendant requested the court to give the following charge: 

“If you find from the evidence that the plaintiff, Holyfield, had an attack of 
appendicitis or yellow jaundice, then state when the first attack occurred.” 

It was material for the plaintiff to show under the terms of his policy, not only 
that he had been confined by reason of an attack of appendicitis, but that such an 
attack was an initial one and had occurred more than 30 days after the date of his 
policy. The policy was dated June 20, 1921, and it was alleged that the attack of 
appendicitis from which the plaintiff had suffered occurrec on August 8, 1921 (one 
month and eighteen days after the issuance of the policy). It was not only so 
aileged in the plaintiff's pleading, but it was also so stated to be by the testimony 
of the plaintiff himself, as well as by the attending physician. No other date, either 
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in the petition, or in the testimony relating to this point, was specified, and, as it 
seems to us, the issue was presented in substantial correspondence to both allegation 
and evidence. No evidence in behalf of defendant on the trial was offered except a 
report, or purported report, of appellee’s sickness or confinement, alleged to have 
been made prior to the report preceding the present trial. In this former report 
appellee was made to state that he was taken sick on the 30th of July, 1921, with 
gail stones, and that he had one previous attack of that disease. Appellant apparently 
presents the contention that plaintiff's sickness was in fact caused by gall stones and 
not by appendicitis or yellow jaundice. If gall stones instead of appendicitis or yel- 
low jaundice was in fact the disease or malady causing plaintiff's confinement, and 
if this occurred less than 30 days after the date of the policy, defendant under its 
contention would have been entitled to a verdict, but, while this former report might 
have raised the issue, no request for its submission appears to have been made, nor 
was the court’s general charge objected to one the ground that such an issue had not 
been submitted. Moreover, the plaintiff in his testimony expressiy denied having 
signed the purported report, and the physician whose name purports to be signed 
thereto declared that he had no recollection of having done so. 

Without further discussion. we conclude that appellant’s objection to the sub- 
mission of the third special issue should be overruled, and, no other material question 
having been presented, that the judgment should be affirmed. 

Buck, J., not sitting. 


STATE ex rel. UNITED STATES FIDELITY & GUARANTY CO. v. 


SMITH, State Commissioner of Insurance. 
SAME v. STEVENS, Circuit Judge, et al. 


ieieiadies: Court of Wisconsin. June 3, 1924.) 
199 Northwestern Reporter 954. 


4. INSURANCE—RAILROAD ACCIDENT POLICY SOLD TO PASSEN- 
GERS HELD NOT TO COMPLY WITH STANDARD ACCIDENT 
POLICY STATUTE. 

One object of standard accident policy statute, being St. 1923, § 208.05 (1) (2) 
(3), was that accident policy should be delivered making it possible for holders to 
easily know contents thereof, and railroad passenger’s accident policy contained on 
coupon sold by patented device furnishing only meager information as to policy, which 
could only be seen by calling for copy filed with railroad company, held not to 
conform either to letter or spirit of statute. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

5. INSURANCE—RAILROAD ACCIDENT INSURANCE SOLD TO PAS- 
SENGERS HELD SUBJECT TO STANDARD ACCIDENT POLICY 
STATUTE. 

In view of St. 1923, § 208.05 (12) (4), specially providing for railroad ticket 
accident policies, and allowing omission of some provisions required in regular stand- 
ard policy, held that passenger accident policies are — within standard accident 
policy statute, being St. 1923, § 208.05 (1) (2) (3) 

(For other cases, see Insurance, Dec. Dig. § 133[1]. ) 

6. INSURANCE—RAILROAD PASSENGER’S ACCIDENT POLICY HELD 
NOT BLANKET POLICY, WITHIN EXCEPTION FROM STAND- 
ARD ACCIDENT POLICY STATUTE, 

A coupon ticket accident policy sold to passenger, who pays his own premium 
and gets a coupon or evidence that he on demand may have his policy, which was 
delivered to the railroad for use of passenger insured, does not fall within St. 1923, 
§ 208.05 (12) (1), providing that standard accident policy statute (St. 1923, § 208.05), 
does not apply to general or blanket policies of insurance issued to a corporation, 
insuring officers, members, or employees, or classes or departments thereof, 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 


7. INSURANCE—INSURANCE CONTRACTS MAY BE REASONABLY 
REGULATED UNDER POLICE POWER. 
Insurance contracts are so far matters of public interest that they may be rea- 
sonably regulated under the police power. 
(For other cases, see Insurance, Dec. Dig. § 3.) 
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9. INSURANCE—THAT SYSTEM OF ACCIDENT INSURANCE AD- 
VANTAGEOUS TO PUBLIC HELD NOT TO AUTHORIZE INTER- 
PRETATION OF STANDARD ACCIDENT POLICY STATUTE TO 
PERMIT IT. 

Fact that system of railroad passenger’s accident insurance adopted by petitioner 
afforded many advantages to traveling public over those of ordinary policy, held not 
to authorize judicial interpretation of the standard accident policy statute (St. 1923, 
§ 208.05) to permit it; court not being concerned with matters of legislative policy. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

14. INSURANCE—STANDARD ACCIDENT POLICY STATUTE NOT 
AN INVALID EXERCISE OF POLICE POWER. 

In view of the objects sought to be accomplished and evils sought to be reme- 
died, standard accident insurance policy statute (St. 1923, § 208.05) is not invalid, 
as exceeding police power of the Legislature. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

16. INSURANCE—APPROVAL OF SYSTEM OF PASSENGER’S ACCI- 
DENT INSURANCE FOR INTERSTATE RAILROAD HELD NOT 
BINDING ON OFFICERS OF ANOTHER STATE. 

Fact that officials of some of a number of states through which interstate rail- 
road ran approved form of accident insurance policy for passengers on such railroad, 
held not conclusive on officers of another of such states. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

Rosenberry and Eschweiler, JJ., dissenting. 

Appeal from Circuit Court, Dane County; E. Ray Stevens, Judge. 

Certiorari by the State, on the relation of the United States Fidelity & Guar- 
anty Company, against W. Stanley Smith, Commissioner of Insurance for the State 
of Wisconsin. From a judgment affirming an order of the Commissioner of Insur- 
ance, and dismissing an action by certiorari to review it, plaintiff appeals, which 
appeal is consolidated with an original proceeding by certiorari by the State, on the 
relation of the United States Fidelity & Guaranty Company, against E. Ray Stevens, 
Judge of the Circuit Court of Dane County, and the Circuit Court of Dane County. 
Judgment of the circuit court affirmed, and original proceeding by certiorari dismissed. 

This is a consolidated cause, embracing (1) an appeal from a judgment of the 
circuit court for Dane County, affirming an order of the commissioner of insurance 
and dismissing an action by certiorari to review the same; and (2) an original pro- 
ceeding by certiorari in this court to review the judgment of the circuit court. 
The order of the commissioner of insurance complained of requires the petitioner, 
a Maryland corporation, and the Minneapolis, St. Paul & Sault Ste. Marie Railroad 
Company to desist from issuing in this state “railroad passenger’s accident insurance” 
by means of what is known as the “Dickson device.” 

On September 22, 1922, a patent was issued by the United States Patent Office 
to George E. Dickson, covering a “device for providing railroad accident insurance.” 
In the application for the patent it was stated in substance that none of the existing 
means for insuring passengers on railroads had met with much success; that it was 
not practicable to issue an insurance policy as part of a railroad ticket on account 
of the large size of the ticket and the impossibility of complying with the laws of 
the different states relative to standard provisions; that “the general object of the 
invention is to provide agencies for issuing insurance to railroad passengers whereby 
it shall be possible for railroad ticket agents to issue insurance with such ease that 
the time required shall not be appreciably more than is required merely to issue a 
transportation ticket.” It was another object of the invention “to provide devices 
for issuing insurance to railroad passengers in conjunction with a passage ticket 
whereby the size of the ticket can be as small as desired, thus enabling the handling 
thereof with the usual railroad passenger ticket facilities, and also effecting the sav- 
ing of an enormous amount of paper,” and “to provide devices for issuing insurance 
to railroad passengers in conjunction with a passenger ticket whereby the require- 
ments of the laws of all states as to standard provisions and the size of type required 
in insurance policies can be complied with, and at the same time include any and 
all additional provisions that may be necessary fully and completely to define the 
insurance risk.” 

It was proven that the business of the railroad company extends through the 
States of Illinois, Michigan, Wisconsin and Minnesota; that insurance coupons under 
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the policy issued to the railroad company in connection with the sale of tickets in 
Illinois, Minnesota and Michigan was largely in connection with interstate transpor- 
tation ; that the use of such coupons and the form of policy has been formally approved 
and allowed by the insurance commissioners for Michigan and Minnesota, and that 
they are issued without formal objection in the State of Illinois. The following 
are the statutes principally involved: 

“On and after the first day of January, 1914, no policy of insurance against 
loss or damage from the sickness, or the bodily injury or death of the insured by acci- 
dent shall be issued or delivered to any person in this state until a copy of the form 
thereof and of the classification of risks and the premium rates pertaining thereto 
have been filed with the commissioner of insurance; nor shall it be so issued or 
delivered until the expiration of thirty days after it has been so filed unless the 
said commissioner shall sooner give his written approval thereto. If the said com- 
missioner shall notify, in writing, the company, corporation, association, society or 
other insurer which has filed such form that it does not comply with the require- 
ments of law, specifying the reasons for his opinion, it shall be unlawful thereafter 
for any such insurer to issue any policy in such form.” Section 208.05 (1). 

“No such policy shall be so issued or delivered (1) unless the entire money and 
other considerations therefor are expressed in the policy; nor (2) unless the time 
at which the insurance thereunder takes effect and terminates is stated in a -portion 
of the policy preceding its execution by the insurer; nor (3) if the policy purports 
to insure more than one person; nor (4) unless every printed portion thereof and 
of any indorsements or attached papers shall be plainly printed in type of which 
the face shall not be smaller than ten point; nor (5) unless a brief description 
thereof be printed on its first page and on its filing back in type of which the face 
shall not be smaller than fourteen point; nor (6) unless the exceptions of the policy 
be printed with the same prominence as the benefits to which they apply. * * *” 
Section 208.05 (2). 

“Every such policy so issued shall contain certain standard provisions, which 
shall be in the words and in the order hereinafter set forth and be preceded in every 
policy by the caption ‘Standard Provisions.’” Section 208.05 (3). 

“Nothing in this act, however, shall apply to or affect any policy of liability 
or workmen’s compensation insurance or any general or blanket policy of insurance 
issued to any municipal corporation or department thereof, or to any corporation, 
co-partnership, association or individual employer, police or fire department, under- 
writer’s corps, salvage bureau, or like associations or organizations, where the officers, 
members or employees or classes or departments thereof are insured for their indi- 
vidual benefit against specified accidental bodily injuries or sickness while exposed 
to the hazards of the occupation or otherwise in consideration of a premium intended 
to cover the risks of all the persons insured under such policy.” Section 208.05 
(12) (1). 

“The provisions of this act contained in clause (5) of subsection (2) and clauses 
(2), (3), (8) and (12) of subsection (3) may be omitted from railroad ticket poli- 
cies sold only at railroad stations or at railroad ticket offices by railroad employees.” 
Section 208.05 (12) (4). 

Bloodgood, Kemper & Bloodgood, of Milwaukee (Wheeler P. Bloodgood and 
Albert K. Stebbins, both of Milwaukee, of counsel), for appellant. 

H. L. Ekern, Atty. Gen.; R. M. Rieser, Asst. Atty. Gen., and Emmert L. Wingert, 
of Madison, for respondents. 

Jones, J. (after stating the facts as above). It is the first contention of appel- 
lant’s counsel that the policy of insurance issued to the railroad company and the 
coupons issued thereunder are not within or subject to the standard policy law of the 
state, and therefore there is no subject-matter within the jurisdiction of the com- 
mission. Counsel point out that the principal object of the standard policy law 
was to promote uniformity in the administration of insurance law throughout the 
country; that the standard policy laws of Minnesota, Michigan and Wisconsin are 
identical, but that the purpose of their enactment has been defeated in the instant 
case, since the commissioners of Minnesota and Michigan authorized the issuance 
of the coupons under the policy in this proceeding while the commissioner of Wis- 
consin has ordered their discontinuance, 

It is argued that the evils sought to be remedied by a statute constitute a guide 
to its interpretation. As illustrating this proposition, counsel cite the case, Holy Trinity 
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Church v. United States, 143 U. S. 457, 12 Sup. Ct. 511, 36 L. Ed. 226, in which 
the church made a contract with a clergyman, an alien and a resident of England, 
whereby he was to remove to New York City and become the rector and pastor 
of the church. An action was brought to recover the penalty prescribed by the 
contract labor law. It was the decision of the court that, although the act of the 
corporation was within the letter of the statute, yet it was not within the statute, 
because not within its spirit, nor within the intention of its makers. It was further 
held that a guide to the meaning of a statute is found in the evil which it is designed 
to remedy, and for this “the court properly looks at contemporaneous events, 
the situation as it existed, and as it was pressed upon the attention of the legislative 
body.” Holy Trinity Church v. United States, 143 U. S. 457, 463, 12 Sup. Ct. 511, 
513 (36 L. Ed. 226). Counsel also cite on this proposition Takao Ozawa v. United 
States, 260 U. S. 178, 43 Sup. Ct. 65, 67 L. Ed. 199, and Heydenfeldt v. Daney 
Gold Mining Co., 93 U. S. 634, 23 L. Ed. 995, 

It is further contended in the brief that the issuance of individual policies was 
not an evil intended to be remedied by the statute, since it provided for coverage by 
blanket policies which might be issued by responsible corporations for the protection 
of persons having with them contractual relations, and it was considered that such 
policies were not subject to any of the impositions incident to individual policies, and 
therefore they were exempted. It is further pointed out in the brief that it was 
intended to remedy only the evils in connection with the ordinary individual policies 
since the statute exempted from certain of its provisions all forms of travel policies 
then known to the business. Counsel say in their brief: 

“The purpose of the law was obviously to subject to its requirements all indi- 
vidual accident and health policies issued in the usual course, and to enforce uni- 
formity in the phraseology and form of such policies, at the same time exempting 
from its operations and burdens all blanket policies, issued to theoretically responsible 
corporations for the benefit of those occupying contractual relations with them and 
railroad travel policies issued at stations and ticket offices by the regular employees 
of railroad companies.” 

[1] It is‘a familiar and ancient rule that statutes should be expounded, not 
merely according to the letter, but according to the meaning. In the case above 
cited, in the very interesting opinion by Mr. Justice Brewer, this rule was liberally 
applied, and it was held that the title of the act, the evil intended to be remedied, and 
the history of the statute all concurred in showing the intent of Congress was simply 
to stay the influx of cheap unskilled labor. In closing the opinion, it was said: 

“It is the duty of the courts, under those circumstances, to say that, however 
broad the language of the statute may be, the act, although within the letter, is not 
within the intenticn of the Legislature, and therefore cannot be within the stat- 
ute.” Holy Trinity Church v. United States, 143 U. S. 457, 472, 12 Sup. Ct. 511, 
516 (36 L. Ed. 226). 

[2,3] Although it is the primary rule of construction to give effect to the leg- 
islative intent, yet, if a statute is plain and unambiguous, then interpretation is un- 
necessary. It is not the function of the court to add language to a statute, or to 
add exceptions, because the statute may to the court seem unwise. “The courts 
have no function of legislation, and simply seek to ascertain the will of the legis- 
lator. It is true there are cases in which the letter of the statute is not deemed 
controlling, but the cases are few and exceptional, and only arise where there are 
cogent reasons for believing that the letter does not fully and accurately disclose 
the intent. No mere omission, no mere failure to provide for contingencies, which 
it may seem wise to have specifically provided for, justify any judicial addition to 
the language of the statute.” 2 Lewis’ Sutherland Stat. Construc. (2d Ed.) 700; 
United States v. Goldenberg, 168 U. S. 95, 18 Sup. Ct. 3, 42 L. Ed. 394. Many 
cases might be cited illustrating the rule that the primary consideration in con- 
struing statutes is to ascertain the legislative intent; but perhaps a greater number 
to the effect that the intention must be primarily determined from the language of 
the statute itself, and that intentions cannot be imputed to the Legislature, except 
those to be gathered from the terms of the law. 

[4] Section 208.05, Stats., is a prohibition against the issuance of policies of 
insurance until certain conditions have been complied with. Subsection (12) (1) 
makes section 208.05 inapplicable to certain forms of general or blanket policies 
of insurance, and subsection (12 (4) provides that certain provisions may be omitted 
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from railroad ticket policies sold at railroad stations or ticket offices by railroad 
employees. It is plain that appellant was engaged in the business of accident insur- 
ance and that the coupons, sometimes called coupon policies, were far from comply- 
ing with the requirements of section 208.05 (1) (2) (3). Undoubtedly it was one 
of the objects of the standard accident policy statute that policies should be deliv- 
ered, making it possible that holders could easily know the contents of their contracts. 
The coupon furnishes only very meager information in this respect, and the only 
way in which the insured can ascertain the nature of his contract is to call for a 
copy filed with the railroad company. Clearly the method of insurance adopted does 
not conform to the letter of the statute, and it is difficult to figure out how it con- 
forms to the spirit. 

[5] It is argued that subsection (4) of the statute indicates that it was not the 
legislative intent that this kind of insurance should be included within the statute. 
That subsection makes special provision for railroad ticket policies, including them 
within the terms of the statute, but allowing the omission of some of the provisions 
required in the regular standard policy, thus making some concessions for the con- 
venience of the traveling public. Although with these omissions the policy thus 
authorized is considerably less bulky than the ordinary accident policy, nevertheless 
it is one by which the insured can understand the material parts of his contract. 
The fact that the statute makes provision for railroad ticket policies, and in effect 
prescribes what they shall contain and what may be omitted, indicates the legisla- 
tive intent to include within the statute insurance sold at railroad stations or ticket 
offices. 

[6] It is next argued by appellant’s counsel that if it should be held that this 
form of policy falls within the general provisions of section 208.05, Stats., then it 
should be held that the coupon ticket accident policy issued to the railroads is in- 
cluded within the class of policies excepted in subsection (12), quoted in the state- 
ment of facts. Under the proposed plan the policy is delivered to the railroad com- 
pany for the benefit and use of the passengers insured, and it is claimed that this 
is a constructive delivery, and in that respect satisfies the statute. It is argued 
that there should be given to the words “general or blanket policy” a liberal con- 
struction, broad enough to include the policies issued by the appellant. 

The form of policy referred to in this section contemplates a single premium 
to be paid by the corporation or other entity securing the insurance to cover the 
risths of all persons assured under the policy. By the plan proposed by the appel- 
lant, each insured person obtains his own insurance, pays his own premium, and 
obtains his coupon, or evidence that he may have his policy by demanding it. On 
the theory of appellant’s counsel, there should also be given a very liberal construc- 
tion to the word “classes.” 

The policy delivered to the railroad company clearly does not cover officers, 
members or employees of the company. The passengers on a train can hardly be 
included in the term “departments” of the company. We do not think that passen- 
gers who buy insurance on the plan proposed can be said to be a class of a railroad 
company, within the meaning of the statute. The word “classes” follows the words 
“officers, members or employees,” describing persons who have a permanent con- 
nection with the corporation. It seems a rather strained construction to apply it to 
those who have no other assoc:ation than that of passengers. We cannot better 
state our view than by adopting the language of the trial judge: 

“By the use of the word ‘thereof’ in connection with ‘classes or departments,’ 
the Legislature evidenced an intent to refer to the prior provisions of this subdivi- 
sion; that is, either different departments of corporations, associations, or organiza- 
tions, or classes of officers, members, or employees. Passengers of railroad trains 
are neither officers, members, nor employees, and cannot therefore be ‘classes * * * 
thereof.’ The groups, classes, or departments whose blanket insurance is exempt by 
subdivision (12) (1) of section 208.05, Stats., are groups or classes in existence 
when the insurance policy is issued, not groups or classes that are brought into 
being by the individuals who secure the insurance, and only when the insurance is 
secured.” 

The following is a very familiar rule of statutory construction: 

“The rule is that where words of a particular description in a statute are fol- 
lowed by general words, that are not so specific and limited, unless there be a clear 
manifestation of a contrary purpose, the general words are to be construed as appli- 
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cable to persons or things or cases of like kind to those designated by the particular 
words.” 2 Lewis’ Sutherland Stat. Construc. (2d Ed.), § 422. 

It is claimed by appellant’s counsel that, if the statute is held to prevent the 
proposed form of insurance, it is unconstitutional, as interfering with the right of 
contract, and as an unreasonable exercise of the police power. There is no longer 
doubt that a state has the power to prescribe standard policies with respect to fire 
insurance, and to limit insurance companies, domestic or foreign, to the issuance 
of policies on property within the borders of the state. 14 Ruling Case Law 859; 
1 Joyce, Ins. (2d Ed.), § 176a. 

Statutes of this character have been adopted in many states, and in some states 
statutes exist the object of which is to standardize policies of life and accident 
insurance. These statutes are based on the theory that the business of insurance so 
far affects the public welfare that it is a proper subject for regulation by the state. 
Experience showed that without such regulation, in both fire and life policies, there 
was infinite variety in the forms of contracts. Ingenious and ambiguous clauses, 
often in print almost illegible, were inserted in such a manner that policyholders 
often suffered grievous injustice. 

[7] That insurance contracts are so far matters of public interest that they may 
be reasonably regulated under the police power is illustrated by statutes, which have 
been generally upheld in our own and many states, as to the effect or false repre- 
sentations and warranties. Other illustrations of such statutes are those regulating 
insurance agents and brokers and those preventing rebates and discrimination in 
rates. By such statutes as are here referred to, and by others which it is not nec- 
essary to mention, the states have imposed conditions upon insurance companies, 
restraining the liberty of contract which may be exercised by private persons, and 
this kind of regulation has been quite generally sustained. 

[8] Although the Legislature may not delegate to officers the power to prescribe 
the form of insurance contracts (Dowling v. Lancashire Ins. Co., 92 Wis. 63, 65 
N. W. 738, 31 L. R. A. 112, 1 Cooley, Ins. 526, 529), it can leave to administrative 
officers like insurance commissioners the proper administration of statutes relating 
to standard provisions in policies. New York Life Ins. Co. v. Hardison, 199 Mass. 
190, 85 N. E. 410, 127 Am. St. Rep. 478; Aétna Life Ins. Co. v. Hardison, 199 Mass. 
181, 85 N. E. 407; 14 Ruling Case Law, p. 859. 

[9] It was claimed in statements before the insurance commissioner that the 
Dickson insurance device has many advantages over the other systems of insuring 
passengers on railroads; that it gives much more liberal indemnity in cases of acci- 
dental death and also in case of bodily injuries; that it is much more liberal to women 
than the old system; that it does not exempt accidents to those who are injured 
while getting on or off from moving trains; that it does not except persons injured 
while on platforms; that it is more liberal as to age limits; that it is much less 
expensive; that it is a much more convenient system, in that the coupons can be 
more quickly prepared and delivered than ordinary policies for railroad travel insur- 
ance; that all these advantages had greatly increased the amount of accident insur- 
ance taken by the traveling public The above are only some of the advantages thus 
claimed, and it is argued that it could not have been within the intention of the 
Legislature to prohibit a method of insurance so convenient and useful to the trav- 
eling public. 

There is no rule better settled than that the responsibility for the wisdom of 
legislation rests with the Legislature, and not with the courts. In a leading case 
sustaining state regulation of insurance companies under the police power, the court 
said, quoting from a former case: 

“*The scope of judicial inquiry in deciding the question of power is not to be 
confused with the scope of legislative considerations in dealing with the matter of 
policy. Whether the enactment is wise or unwise, whether it is based on sound 
economic theory, whether it is the best means to achieve the desired result, whether, 
in short, the legislative discretion within its prescribed limits should be exercised in 
a particular manner, are matters for the judgment of the Legislature, and the earnest 
conflict of serious opinion does not suffice to bring them within the range of judicial 
cognizance.” ” German Alliance Ins. Co. v. Kansas, 233 U. S. 389, 414, 34 Sup. Ct. 
612, 620 (58 L. Ed. 1011, L. R. A. 1915C, 1189) ; Chicago, B. & Q. R. Co. v. McGuire, 
219 U. S. 549, 31 Sup. Ct. 259, 55 L. Ed. 328. 

It would be a somewhat dangerous rule of. construction to hold that a system 
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of insurance quite different from those authorized by the statute would have been 
permitted by the Legislature if it had been then known, and therefore was sanctioned 
by the act. This would not be liberal interpretation to ascertain the intent, but 
=— legislation by ingrafting on the statute provisions never in the legislative 
min 

[10,11] It is argued by appellant’s counsel that the refusal to permit insurance 
under the plan proposed is derogative of the right of the patentee under his patent, 
and constitutes an unreasonable and unconstitutional exercise of the police power. 
It seems to be well settled that the patent laws do not displace the police powers of 
the state, and that the rights of patentees are subordinate to the general authority of 
the state over all the property within its limits. The effect of the patent is to pre- 
vent others from manufacturing or selling the invention, but it does not enable the 
owner to avoid the general laws of the state. Motion Picture Patents Co. v. Uni- 
versal Film Co., 243 U. S. 502, 37 Sup. Ct. 416, 61 L. Ed. 871, L. R. A. 1917E, 
1187, Ann. Cas. 1918A, 959; Webber v. Virginia, 103 U. S. 344, 26 L. Ed. 565. 

[12] In large degree the Legislature must determine what laws should be passed 
for the protection and welfare of the public and in what manner the police power 
is to be exercised. But it is within the jurisdiction of the courts to determine whether 
that exercise has been unreasonable, or whether it arbitrarily imposes unnecessary 
restrictions on lawful occupations or invades constitutional rights. State ex rel. 
Zillmer v. Kreutzberg, 114 Wis. 530, 90 N. W. 1098, 58 L. R. A. 748, 91 Am. St. 
Rep. 934; State v. Redmon, 134 Wis. 89, 114 N. W. 137. 

[13] Cases already cited sustain the view that insurance is so far a matter con- 
cerning the public welfare that legislation may properly regulate the manner in 
which it is to be conducted. The manner of regulation may be inexpedient and 
unwise, but that does not necessarily subject it to judicial condemnation. 

[14] In view of the objects sought to be accomplished and the evils sought to 
be remedied, we cannot say that the Legislature exceeded its police powers in enact- 
ing the statute in question. German Alliance Ins. Co. v. Kansas, 233 U. S. 389, 
34 Sup. Ct. 612, 58 L. Ed. 1011, L. R. A. 1915C, 1189; Chicago, B. & Q. R. Co. 
v. McGuire, 219 U. S. 549, 31 Sup. 259, 55 L. Ed. 328. 

[15,16] It is further argued that the policy issued to the railroad company was 
legal, under the interpretation placed upon it by the States of Minnesota and Michi- 
gan, and that its validity is impaired by the ruling of the commissioner and the 
judgment of the circuit court. It seems to be a sufficient answer to say that the 
statute was enacted before the contract was made, and that the fact that officials of 
other states may have approved the proposed system of insurance does not make that 
approval binding in this state. 

[17] It is also argued that the ruling of the commissioner and the judgment of 
the circuit court are in violation of the United States Constitution, in that they 
constitute an attempt to regulate interstate commerce. In New York Ins. Co. v. 
Deer Lodge County, 231 U. S, 495, 34 Sup. Ct. 167, 58 L. Ed. 332, it was held that 
the issuing of an insurance policy is not commerce, but a personal contract, and that 
the regulations by a state in regard to policies delivered in the state by non-resident 
insurance companies are not unconstitut.onal as a burden on interstate commerce. In 
the opinion, Mr. Justice McKenna reviewed former decisions, answering the many 
reasons urged for the claim that the question of interstate commerce was involved, 
and came to the conclusion above stated. The reasoning in the case seems conclu- 
sive, and we do not consider that the result would be changed by the fact thai 
coupons are attached to railroad tickets, or that this form of insurance might be 
an inducement to travel on railroad lines where such insurance could be procured. 

In the hearing before the Wisconsin commissioner, a very favorable showing 
was made’ with respect to the system of insurance proposed, a showing which might 
appeal with much force to the Legislature, and it is with some regret that we feel 
compelled to hold that the system is not authorized by the existing statute. 

The judgment of the circuit court is affirmed, and the original proceeding by 
certiorari in this court is dismissed. 

Rosenberry and Eschweiler, JJ., dissent. 
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DICKINSON v. MARYLAND CASUALTY CO. 
(Supreme Court of Errors of Connecticut. July 28, 1924.) 
125 Atlantic Reporter, 866. 

1. INSURANCE—CONSTRUCTION OF AUTOMOBILE ACCIDENT POLICY 
AGAINST INSURER. 

In presence of reasonable doubt as to which of two constructions to apply to 
an automobile accident liability policy, the court must adopt that construction favorable 
to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE—DEVIATIONS BY BORROWER OF AUTOMOBILE HELD 
NOT TO DESTROY INSURER’S LIABILITY TO THIRD PERSON 
BENEFICIARY. 

Where automobile liability insurance policy extended indemnity to third parties 
driving with assured’s permission, and permitted suit against insurer by persons 
injured by operation of the car, held, that deviations by one permitted to drive home 
to change his clothes did not destroy insured’s liability for death of driver’s guest. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Beach and Kellogg, JJ., dissenting. 

Case reserved from Superior Court, New Haven County; Allyn L. Brown and 
George E. Hinman, Judges. 

Action by George J. Dickinson, administrator, against the Maryland Casualty 
Company. Reserved upon a finding of facts for advice of Supreme Court of Errors. 
Question answered. 

Walter. J. Walsh, of New Haven, for plaintiff. 

DeLancey S. Pelgrift, of Hartford, and Philip Pond, of New Haven, for 
defendant. 

Curtis, J. In April, 1921, Donato Maisano, of New Haven, was the owner of a 
Westcott automobile, and procured from the defendant company a policy of insurance 
containing the following provisions covering the persons, firms, or corporations insured 
under the policy: 

Clause I: “To insure said named, in accordance with the provisions of said 
general agreements, as respects the automobile owned or operated by the named 
assured and listed in said general agreements.” 

Clause II: “The insurance provided by this policy is so extended as to be avail- 
able, in the same manner and under the same conditions as it is available to the 
named assured, to any person or persons while riding in or legally operating the 
automobile described in-the general agreements, and to any persons, firm or corpora- 
tion legally responsible for the operation thereof, provided such use or operation is 
with the permission of the named assured, or, if the named assured is an individual, 
with the permission of an adult member of the named assured’s household other 
than a chauffeur or a domestic servant: Provided, further, insurance payable here- 
under shall be applied first to the protection of the named assured, and the remainder, 
if any, to the protection of other persons entitled to insurance under the provisions 
and conditions of this clause, as the named assured shall in writing direct.” 

Donato Maisano, the named assured, and other assured under clause II above, 
are insured by the policy as to the use of a Westcott car as follows: 

“(A) Against loss from liability imposed by law upon the assured for damages 
on account of bodily injuries including death resulting therefrom, accidentally suffered 
or alleged to have been suffered by any person or persons, caused by an automobile 
owned or operated by the assured, and described in the schedule hereof, and for the 
purposes named therein. * * * within the confines of the United States and Canada, 
provided such bodily injuries or death are suffered as the result of accident occurring 
within the term of the policy as in [clause II] hereof set out.” 

The policy also contained the following agreements by the defendant company: 

Clause III: “In addition to the limit set forth in the general agreements, the 
company will, at its own cost (court costs and all interest accruing after entry of 
judgment being considered a part hereof regardless of the limit of liability set forth 
in the general agreements), investigate all accidents covered thereunder, and defend 
all suits thereon, even if groundless, of which notices are given to it as hereinafter 
required, unless the company shall elect to settle the claim or suit.” 

Clause IV: “The insolvency or bankruptcy of the assured shall not release the 
company from the payment of damages for injuries or death sustained or loss 
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occasioned during the life of the policy; and the prepayment of any judgment that 
may be recovered against the assured upon any claim covered by the policy is not a 
condition precedent to any right of action against the company upon the policy, but 
the company is bound to the extent of its liability under the policy to pay and satisfy 
any such judgment and to protect the assured against the levy of any execution issued 
upon the same; and an action may be maintained upon any judgment by the injured 
person, his or her heirs or personal representatives, as the case may be, to enforce 
the liability of the company as in the policy set forth and limited.” 

- Donato Maisano duly performed all the terms of the policy to be performed by 
lim, 

One Riccitelli was an employee of a company in which Donato Maisano was 
intertsted, and was a duly licensed operator of motor vehicles in Connecticut. Louis 
Maisano was a brother of Donato, and was an adult member of Donato’s household 
and living at his home, in Wooster Place, New Haven, and Louis was not a chauffeur 
or domestic servant of Donato. Donato Maisano kept this insured Westcott car in 
a garage in the rear of his home. When Riccittlli finished his work on October 8, 
1921, shortly after 6 o’clock, he met Louis Maisano at the garage in the rear of 
Donato’s house, and asked him if he could borrow the Westcott car of Donato 
Maisano to go home and change his clothes. Louis replied, “All right, and hurry 
back.” Thereupon Riccitelli took the Westcott car and drove away with it from 
the garage with the knowledge and permission of Louis Maisano. Riccitelli at this 
time lived in the southern portion of the city of New Haven, and about one mile 
southerly from the corner of Congress Avenue and Commerce Street. He drove 
from Woostr Place to the Commerce Street junction with Congress Avenue, where 
he stopped the car at a saloon formerly conducted by Flynn Bros. for the purpose of 
getting a drink. Up to this point the route he took, although not the most direct 
route to reach his home ,was one of several routes that he could reasonably have 
taken. He met at Flynn Bros. three men, Samuel Dickinson, the plaintiff’s intestate, 
Sugrue, and Walpole. He spent about 15 minutes in Flynn Bros. in the company 
of these men, conversing with them. Samuel Dickinson lived on Rosette Street at 
this time, and his home was in the same general direction as Riccitelli’s home. 

While there, Dickinson asked Riccitelli if he was going home, and Riccitelli 
replied, “Yes.” Thereupon Dickinson replied, “I'll come with you,” and Riccitelli 
assented. While they were talking, and before starting, it was further planned by 
the two men to first take Sugrue half way home, up to the junction of Dixwell 
Avenue and Munson Street, and then take Dickinson home. Thereupon the four men 
entered the automobile, and Riccitelli drove the car to the junction formed by Dix- 
well Avenue, Shelton Avenue, Munson and Orchard Street, a distance of more than 
a mile in a northerly direction from the corner of Congress Avenue and Commerce 
Street, and in the northwestern part of the city of New Haven. He stopped there at 
a place where all the men got out and had some drinks; it did not appear what they 
drank. In driving in this direction Riccitelli was driving in a direction away from his 
home. From there Ricctelli drove the car through Munson Street over to Ashmun 
Street, where he stopped at a place not far from the Winchester Repeating Arms 
Company plant. After they left this place, Riccitelli started to return, driving down 
Ashmun Street, Sugrue having left the car. Walpole and Dickinson sat in the back 
seat of the car. Riccitelli then intended to drive down Ashmun Street to Grove 
Street, thence to Church Street, where he expected tg look at the City Hall clock to 
see if he still had time to go to his home, and, in the event he did not, he intended 
to take the car back to the Maisano garage at No. 11 Wooster Place at about 7:30 
o'clock. On his way back, as he was turning the car from Ashmun Street into 
Grove Street the car skidded against a tree, due solely to his negligence in driving 
it, and Dickinson was mortally wounded as a result thereof. 

The administrator of the estate of Samuel Dickinson brought an action against 
Riccitelli in the Superior Court in New Haven County, claiming damages against 
him for his negligence causing the death of Dickinson, and in the action tried to a 
jury a judgment was rendered in favor of the administrator to recover of Riccitelli 
the sum of $4,000 damages and his costs taxed at $64.86. 

There are no claims outstanding against Donato Maisano against which he is 
entitled to protection under the terms of the policy, nor does he make any claim for 
protection of any kind under the terms of the policy, nor has he any direct financial 
interest in the above action other than to see justice done between the parties. 
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The judgment has not been paid, and the defendant refuses to pay it, although 
requested to. The question upon which our advice is desired is the following: 

: hether the permission given by Louis Maisano was such permission as to bring 
Riccitelli within the terms and meaning of the provisions of the policy, and especially 
the provisions of clause II, commonly referred to and called the ‘omnibus coverage 
clause,’ at the time the injuries were received by Dickinson.” 

This reservation presents for our advice the injury whether, under the policy 
of insurance and the facts found, the permission given by Louis Maisano to Riccitelli 
to use the insured car “was such permission as to bring Riccitelli within the terms 
and meaning of the provisions of the policy, and especially the provisions of clause 
11, commonly referred to and called the ‘omnibus coverage clause,’ at the time the 
injuries were received by Dickinson.” 

The policy insured the “named assured,” Donato Maisano, who owned the West- 
cott car covered by the policy, and who secured the policy. 

In addition to insuring the named assured, Donato Maisano, the policy is so 
extended by clause II as to be available, in the same manner and under the same 
conditions as it is available to the named assured, to any person or persons while 
riding in or legeally operating the automobile, and to any person legally responsible 
for the operation thereof, provided such use or operation is with the permission of 
the named assured, or, if the named assured is an individual, with the permission of 
an adult member of the named assured’s household other than chauffeur or a 
domestic servant. Louis Maisano was admitted to be such a member of Donato 
Maisano’s household. 

The purpose of this policy was not only to protect a person “riding in” or “legally 
operating the car” with the permission required by the policy from liabilities deemed in 
law to have been caused by him, but also, under clause IV, its purpose was to pro- 
tect any person injured by the operation of the car by giving a cause of action against 
the insurer (the defendant) for injuries deemed by the law to have been caused by 
the operation of the car. 

The statement of facts already recited shows that Riccitelli was given permis- 
sion to use the assured’s Westcott car to go to his home in the southern part of 
New Haven for the purpose of changing his clothes. And it also shows that Dickin- 
son was riding in the car as a guest at the time Riccitelli’s operation of the car 
caused the injuries to him. The policy insured the “assured, in accordance with 
the provisions of said general agreements as respects the automobile owned or operated 
by the named assured and listed in the said general agreements.” It then extended 
the indemnity made available by the policy to the assured to the guest riding in the 
car, “provided such use or operation is with the permission of the named assured,” 
by giving him or his representative an action upon any judgment which he might 
cbtain against the person causing such injury to the limit of the indemnity provided 
by the policy after its proceeds had been first applied to the protection of the assured. 
The plaintiff, administrator of Dickinson, the decedent, is entitled to maintain his 
action against the defendant insurer under this policy provided the automobile in 
which Dickinson was riding as a guest at the time he suffered his injuries was being 
used with the permission of the assured, Donato Maisano. The defendant claims that 
the car was being used at this time without the permission of the assured, since 
Riccitelli, the driver of the car, had secured permission to use the car in going to a 
certain place for a certain purpose, and had diverted or departed from a reasonable 
route and from the purpose for which the permission had been granted. In short, 
the claim is that Riccitelli, at the time of the accident, was neither upon the route nor 
engaged in filling the purpose for which the permission had been granted him. = 

The plaintiff, on the contrary, claims that at the time of the accident Riccitelli 
was using the car under the permission granted him by the assured. The question at 
issue is to be resolved by the construction to be given the language of the policy, 
“provided such use or operation is with the permission of the named assured.” Does 
this language mean the permission to use the car or the permission to use the car 
in a specified manner and for a specified purpose? These are the two constructions 
which confront us, and we are to determine which is the correct one. : 

[1] Let us see how the law construes a provision of a contract of insurance which 
invites two constructions. Richard on Insurance (3d Ed.) §90, thus states the 
accepted rule: : ; . 

“The contract of insurance being a unilateral contract framed mainly in the 
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interest of insurers, and the insured being compelled to accept the form offered, in 
order to secure insurance, any ambiguity as to the purpose or meaning of its terms, 
or what property was intended to be covered, will be construed in favor of the 
insured.” 

In Dresser v. Hartford Life Ins. Co., 80 Conn. 681, 710, 70 Atl. 39, 50, we say: 

“Even if it is doubtful which of the two claimed constructions of the contract 
should be adopted, the doubt should be resolved in favor of the insured.” 

In Fricke v. United States Indemnity Society, 78 Conn. 188, 191, 61 Atl. 431, 432, 
we say: 

“Were it doubtful from the language of the policy whether it was intended 
to give to the insured or to the insurer the right to elect under which of the provisions 
of the two sections in ‘question the extent of the defendant's liability is to be deter- 
mined, the doubt should be resolved in favor of the insured and against the com- 
pany issuing the policy.” 

And we cite in support of this doctrine Boon v. A=tna Ins. Co., 40 Conn. 575, 
586, and quote with approval from Liverpool & L. & G. Ins. Co. v. Kearney, 180 U. S. 
132, 136, 21 Sup. Ct. 326, 328 (45 L. Ed. 460) : 

“To the general rule there is an apparent exception in the case of contracts of 
insurance, namely, that where a policy of insurance is so framed as to leave room 
tor two constructions, the word used should be interpreted most strongly against the 
insurer. This exception rests upon the ground that the company’s attorneys, officers 
or agents prepared the policy, and it is its language that must be interpreted.” 

See, also, Smith v. Fidelity & Deposit Co. (N. J. Err. & App.) 120 Atl. 322. In 
Barnes v. Dirigo Mut. Fire Ins. Co., 122 Me. 486, 491, 120 Atl. 675, 676, we find 
the rule stated in that application to a claim for indemnity : 

“No rule, in the interpretation of a policy, is more fully established, or more 
imperative and controlling, than that which declares that, in all cases, it must be 
liberally construed in favor of the insured, so as not to defeat without a plain neces- 
sity his claim to indemnity, which, in making the insurance, it was his object to 
secure. When the words are, without violence, susceptible of two interpretations 
that which will sustain his claim and cover the loss must, in preference, be adopted. 
* * * The object of the contract being to afford indemnity, it will be so construed 
in case of doubt, as to support rather than to defeat the indemnity provided for.” 

See, also, 32 Corpus Juris, p. 1115; 14 R. C. L. p. 926, § 103; 1 Joyce on Insurance 
(2d Ed.) § 222. 

[2] Construing this provision in the light of these settled results of construction, we 
must adopt, between the two claimed constructions, that which is most favorable to 
the insured, the decedent. In the presence of a reasonable doubt we must resolve it in 
favor of the insured. Between two interpretations we are required by the rules of 
legal construction to adopt that which will sustain his claim. Applying these rules 
of construction, the plaintiff must prevail. But we reach the same result without the 
aid of the rules of construction. Let us seek the reasonable construction to put upon 
this language. The insurer desired to obtain insurance, and for this object, it ex- 
tended in its policy the benefits of the policy to the guest riding in the insured’s auto- 
mobile, provided the guest was riding with the permission of the insured. If the 
insurer had intended by this proviso to restrict the permission to its specifically named 
objects, it would, in each case, be necessary to make inquiry into the purpose and 
extent of the permission, while by specific provision the insurer could readily have 
aone this and avoided the inquiry. The result would have been a policy less accept- 
able to prospective insured. It would have invited in most cases an investigation as 
to whether the permission had been violated in a particular case or not. In place of 
a certain provision in the policy of definite meaning it would have inserted.a pro- 
vision breeding uncertainty, inviting litigation, and making the defense of a departure 
from the permission an available and often used defense. This is exactly what the 
courts and Legislature have frowned upon—uncertain and ambiguous provisions in 
contracts of insurance under which insurers seek an escape from the obligation of 
paying the insurance indemnity contracted for. 

The fact that the insurer in this case did not so restrict the term permission is 
strong evidence that it did not by this provision intend this; to justify the strict 
construction claimed by the insurer, the terms of the policy prepared by the defendant 
ought to specifically so provide. The construction claimed by the defendant would 
convert all cases of this character into a contest as to the exact words spoken when 
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permission was secured, and to an attempt upon the trial by refinement ‘to convert any 
use of the car into a departure sufficient to annul the permission granted. If the 
departure were from the place permitted, be it near or far, or from the purpose named, 
be it substantial or otherwise, the insured must fail in his recovery. The business of 
the insurance company was to sell its insurance under this policy. Indemnity for the 
guest or family of the assured riding in the car was a, feature of the policy. What 
sort of an indemnity to them would it be if they were bound by the strict limita- 
tions of the permission of the insured? It would be necessary in advance of enter- 
ing the car for them to ascertain these limitations and then to endeavor to see that the 
driver of the car enforced them. Is it likely that the insurer would insert such a 
provision leading to such consequences? And how could the insured ever be assured 
that he had secured the extension of the indemnity of this policy for his guest or 
family or the guest or family of him to whom the insured gave the permission if any 
departure from that permission destroyed the indemnity, The purported object of 
this policy was to indemnify this guest. No construction of this policy should be per- 
mitted, in the absence of plain language to that end, which would destroy the guest’s 
claim to indemnity, which was one of the objects of this policy. A defense of that 
character by an insurer is not favored in law. 

Louis Maisano gave permission to Riccitelli to take the car and operate it on the 
streets of New Haven in order to go to his home. It would be an unreasonable cur- 
tailment of the permission granted to hold that any deviation or departure from the 
purpose indicated by Riccitelli in his request annulled the permission and put Riccitelli 
in the position of one unlawfully using the car. 

Riccitelli undertook to take a friend in the car a mile toward his home in the 
northern part of the city, and another friend to his home near that of Riccitelli in the 
southern part of the city. These slight deviations from the route to his home, in a 
swiftly moving automobile, are too unimportant to have attached to them by con- 
struction the import of annuling the protective features of this insurance policy. 

The superior court is advised that the question reserved for our advice should be 
answered in the affirmative. 

Wheeler, C. J., and Keeler, J., concurred. 

Beacu, J. (dissenting). Riccittlli received permission to use the car in question 
for the specific and limited purpose of going home and changing his clothes. Instead 
of doing so he first drove to a saloon, where he stayed 15 minutes and took in three 
passengers; then drove more than a mile directly away from his home to another 
drinking place, and then to a third place. Being doubtful whether it was not already 
time to return the car to the owner’s garage, he started back toward the garage, in- 
tending to find out on the way whether he still had time to go home and change his 
clothes, and, if not, to return the car to the garage. Before he began to use the car 
for the permitted purpose it skidded into a tree, and Dickinson was killed. On these 
facts I do not think the car was being used with the permission of Louis Maisano 
at the time of the accident. As the opinion will furnish a precedent for the construc- 
tion of similar policies of insurance, I record my opinion that the parties to the con- 
tract did not intend, by the terms used, that the proceeds of the policy should be 
exhausted in consequence of a wholly unauthorized use of the car. Yet this will be 
the result, if Riccitelli, having obtained a limited permission to use the car for a 
specific purpose, may make himself and those whom he invites to ride with him third 
parties beneficiary of the policy while he is using the car for a different purpose not 
consented to by the owner or his representative. 

Kellogg, J., concurred. 


CORPORATION OF ROYAL EXCH. a OF LONDON v. FRANKLIN. 
(No. 3985.) 
(Supreme Court of Georgia. Sept. 2, 1924.) 
124 Southeastern Reporter 172. 
(Syllabus by the Court.) 

1. INSURANCE—PROVISION THAT INSURER’S AGENT CANNOT WAIVE 
POLICY TERM HELD BINDING ON INSURED; INSURER MAY BE 
ESTOPPED FROM RELYING ON PROVISION THAT AGENT MAY 
NOT WAIVE POLICY PROVISIONS. 

A provision in a policy of fire insurance that “no officer, agent, or other repre- 
sentative of this company shall have power to waive any of the terms of this policy, 
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unless such waiver be written upon or attached hereto, nor shall any privilege or per- 

mission affecting the insurance under this policy exist or be claimed by the assured 

unless so written or attached,” is valid and binding upon the insured. 

(a) But the insurer may be estopped from relying upon this provision as a de- 
fense to an action for the recovery of a loss under the policy, and such estoppel will 
arise whenever an authorized agent consents to changes, permission to make which 
is required to be indorsed on the policy, and promises to make the necessary indorse- 
ment, having access to the policy for this purpose, upon which promise the insured 
relies and acts, when the agent fails to make the indorsement through mistake, over- 
sight, neglect or fraud, and the insurer will nevertheless be bound, if not by waiver, 
at least by an estoppel in pais. 

(For other cases, see Insurance, Dec. Dig. §§ 376[1], 385. 

2. INSURANCE—JURY AUTHORIZED TO FIND INSURER ESTOPPED TO 
no tt PROVISION OF POLICY REQUIRING INDORSEMENTS ON 
POLICY. 

Under the facts set out in subdivision (a) of the first question (infra), a jury 
would be authorized to find that the insurer was estopped; and the fact that the 
cashier of the bank making the loan to the insured, for which purpose the latter wished 
authority indorsed upon the policy, was also agent of the insurer, would not alter the 
case, in the absence of fraud or collusion. 

(For other cases, see Insurance, Dec. Dig. § 385. 

3. INSURANCE—CLAUSES PROHIBITING WAIVERS HELD NOT TO 
AFFECT CONDITIONS TO BE PERFORMED AFTER LOSS, SUCH 
CLAUSES WAIVED EITHER EXPRESSLY OR IMPLIEDLY; ADJUS- 
TER PRESUMED AUTHORIZED TO WAIVE PROOF OF LOSS. 
Clauses in insurance policies which prohibit waivers unless indorsed thereon refer 

only to the provisions which enter into the contract of insurance, and do not affect 

conditions which are to be performed after loss, such as furnishing proofs of loss 
and giving notice. 

(a) These may be expressly waived, or waived by conduct inconsistent with an 
intention to enforce a strict compliance with the condition, by which the insured is 
led to believe that the insurer does not intend to require such compliance. 

(b) An adjuster sent to adjust a loss presumably has authority to waive proof 
of loss. 

(For other cases, see Insurance, Dec. Dig. §§ 555, 556[2], 557.) 

Certified Questions from Court of Appeals. 

Action by T. B. Franklin, for use of, etc., against Corporation of the Royal 
Exchange Assurance of London. Judgment for defendant, and plaintiff brought error 
to Court of Appeals, which certified questions to Supreme Court. Questions answered. 

The Court of Appeals requested instruction upon the following questions, a deter- 
mination of which is necessary for a decision of this case: 

A policy of fire insurance which covered an automobile belonging to the insured 
contained the following provisions: 

“Tt is a condition of this policy that it shall be null and void if the interest of the 
assured in the property be other than unconditional or sole ownership, or if the sub- 
ject of this insurance be or become incumbered by any lien or mortgage except as 
otherwise indorsed hereon. 

“It is a condition of this policy that failure on the part of the assured to render 
such sworn statement of loss to this company within 60 days of the date of loss 
(unless such time is extended in writing by the company) shall render such claim 
null and void. 

“No officer, agent, or other representative of this company shall have power to 
waive any of the terms of this policy, unless such waiver be written upon or attached 
hereto, nor shall any previlege or permission affecting the insurance under this policy 
exist or be claimed by the assured, unless so written or attached.” 

(1) Where personal property is insured against loss or damage from fire under 
an insurance policy containing the above provisions, and the insured during the life 
of the policy notifies one who is “agent” of the insurer, with whom the policy has 
been left by the insured for safe-keeping for the insured’s benefit, of his intention to 
incumber the property with a mortgage or a bill of sale as security for a loan, and 
requests such agent to make such necessary entry and indorsement in writing upon 
the policy as will protect the property against loss from fire when so incumbered; 
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and the agent assures the insured that this will be done; and the insured allows the 
policy to continue to remain in the hands of the age nt, and, relying upon the agent 
to carry out such instructions, and without knowledge that such instructions have not 
been carried out, incumbers the property, will the insurer, in the event that the agent 
fails to make any written indorsement or attach any writing to the policy, be, as a 
matter of law, estopped from defending against a loss thereunder, upon the ground 
that such entry had not been made by indorsement upon the policy or by a writing 
attached thereto, or would a jury be authorized to find that the insurer was so 
estopped ? 

_ (a) In a suit by the insured against the insurer, to recover under an insurance 
policy containing the above provisions, for a loss by fire of the property insured, 
which, after the policy had been issued, had been incumbered with a mortgage to 
secure a loan made to the insured, where no indorsement or writing was attached to 
the policy giving the insured permission to incumber the property or providing that 
the policy should continue to cover the property when so incumbered, was the insurer 
estopped, under the following state of facts, as a matter of law, from setting up this 
defense, or would a jury be authorized to find that the insurer was so estopped? 

When the policy was issued the insured left it for safe-keeping with the insurer’s 
local agent through whom it was issued. Later, during the life of the policy, the 
insured approached the individual who had issued the policy to him, and who was 
then the cashier of a bank, for the purpose of negotiating a loan to be secured by a bill 
of sale or mortgage upon the property insured and covered by the policy, and who 
was also still the “agent” of the insurer, but whose duties as such “agent” were not 
defined. The insured, when making application for the loan( told this person to whom 
he made the application that he would “give him a showing on the car and some 
mules. He told me, ‘All right.’ I told him after he made the note to be sure and 
make the proper indorsement on the policy. I told him to make the insuracne in pro- 
tection of the bank. The car was insured then ,and I told him to be sure and keep 
the policy up for me, and to make it payable to the bank—proper indorsement for the 
protection of the bank. He told me he would; he said, ‘I will fix it all right.’ Of 
course I thought he did, and I didn’t know it until the time of the trouble. I always 
thought it had been done. I gave orders to do it, and he agreed to do it.” Where- 
upon the insured executed a mortgage in favor of the bank upon the property covered 
by the policy. This individual, who still at the time had the policy in his possession 
tor safe-keeping for the benefit of the insured, and who at the time “carried on in 
connection with [his] business as Cashier at the bank the business of fire insurance, 
{and] represented the [insurer], failed to make any indorsement on the policy, or to 
attach any writing thereto. This “agent,” in his testimony, which was undisputed, 
said: “I drew the paper for [the insured] to sign to loan him some money. He said 
something to me about insurance on this property; he said he had it insured, and said 
I could fix that up for him all right; he said, ‘Fix it so as to protect the bank;’ he 
said for me to fix it. I told him I would look after it all right and make the indorse- 
ment. I agreed to indorse this policy in favor of the bank. By indorsing it I mean 
putting an indorsement on it—a loss clause payable to the bank as its interest might 
appear. I am familiar with that form. I did not do it. I don’t know why, I put it 
up and really forgot it, and never did do it; just forgot it; just negligence on my 
part. [The insured] told me to do it. This policy from the date of its birth was 
in the vault of the bank; [the insured] never had it. I don’t reckon he had ever 
seen it or knew what company it was in. I knew it was there. I was agent for the 
[insurer], and I kept the policy, I have never returned any premium to [the insured]. 
I took the money for the policy.” . 

See, in this connection, 3 Cooley, Briefs on Insurance, 2617, where the author 
states : 

“If an insurer or authorized agent consents to changes which are required to be 
indorsed on a policy and promises to make the necessary indorsement, having access 
io the policy for this purpose, but fails to make the indorsement through mistake, 
oversight, or neglect, the insurer will nevertheless be bound, if not by waiver, at least 
by an estopped in pais.” See also the same author to the effect that “such estoppels 
do not arise upon the power or lack of power of an agent to change the provisions 
of the policy or waive any of its terms, but arises in law because of the acts of the 
company through its agent acting within the scope of his apparent authority as its 
representative.” 3 Cooley, Briefs on Insurance, 2508. 
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See, also, Johnson y. A<tna Ins. Co., 123 Ga. 404, 51 S. E. 339, 107 Am. St. Rep. 
92; Lippman vy. A<tna Ins. Co., 108 Ga. 391, 33 S. E. 897, 75 Am. St. Rep. 62; Simonton 
v. Liverpool, etc., Ins. Co., 51 Ga. 76; Sparks c. National Union Fire Ins. Co., 23 Ga. 
App. 38, 97 S. E. 462. 

(2) Where property covered by a fire insurance policy has been damaged by fire; 
and the insurer has sent an “adjuster” to “investigate the loss,” will a statement by 
the adjuster to an agent of the insured, authorized to adjust and collect the loss, made 
before the expiration of the time provided in the policy for rendering and filing a 
proof of loss, to the effect that “he had the loss and [would] be back * * * in the 
next day or two and adjust it,” that it would not be necessary for the insured “to 
fix the proofs of loss,” but that he, the adjuster, “would be back in a day or two and 
would adjust it,” as a matter of law amount to a waiver by the insurer of its right to 
insist upon the filing by the insured of the proof of loss within the time specified in 
the policy as a defense against a suit by the insured to collect under the policy, or will 
it authorize a jury so to find? 

Bryan & Middlebrooks, of Atlanta, and H. C. Hatcher, of Waynesboro, for plain- 
tiff in error. 

C. H. & R. S. Cohen, of Augusta, and F. S. Burney, of Waynesboro, for de- ' 
fendant in error. 

Hines, J. [1] The policy of fire insurance involved in this case contains these 
provisions : 

“It is a condition of this policy that it shall be null and void if the interest of the 
assured in the property be other than unconditional or sole ownership, or if the sub- 
ject of this insurance be or become incumbered by any lien or mortgage except as 
ctherwise indorsed hereon. * * * It is a condition of this policy that failure on the 
part of the assured to render such sworn statement of loss to this company within 
sixty days of the date of loss (unless such time is extended in writing by the com- 
pany) shall render such claim null and void. * * * No officer, agent, or other rep- 
resentative of this company shall have power to waive any of the terms of this 
policy, unless such waiver be written upon or attached hereto, nor shall any privilege 
or permission affecting the insurance under this policy exist or be claimed by the 
assured unless so written or attached.” 

The insured notified the agent of the insurer, with whom the policy had been left 
by the insured for safe-keeping for the insured’s benefit, of his intention to incumber 
the property with a mortgage or bill of sale as security for a loan, and requested the 
agent to make the necessary entry and indorsement in writing upon the policy to 
permit such incumbrance. The agent assured the insured that this would be done. 
The policy remained in the hands of the agent. Relying upon the agent to carry out 
such instructions, and without knowledge that such instructions had not been carried 
out, the insured incumbered the property. The agent failed to make any written in- 
dorsement or to attach any writing to the policy permitting such incumbrance. Under 
the above circumstances is the insurer, as a matter of law, estopped from defending 
against the loss under the policy. upon.the ground that permission to the insured to 
incumber the property insured had not been indorsed upon the policy, nor had any 
writing been attached thereto permitting such incumbrance; and would a jury be 
authorized to find that the insurer was so estopped? 

(1) There is great diversity of opinion as to the effect to be given to the pro- 
vision of this policy last above quoted. One group of decisions tends to favor the 
insurer, by adhering to a strict and literal construction of this stipulation. The other 
group, leaning to the insured, tends to nullify the effect of such provisions. 32 C. J. 
1318, §570. But in this state this provision of the policy is valid and binds the 
insured. Morris v. Orient Ins. Co., 106 Ga. 472, 33 S. E. 430; Lippman v. Aétna 
Ins. Co., 108 Ga. 391, 33 S. E. 897, 75 Am. St. Rep. 62; Athens Mutual Ins. Co. v. 
Evans, 132 Ga. 703, 64 S. E. 993; Beasley v. Phoenix Ins. Co., 140 Ga. 126, 78 S. E. 
722; Nowell v. British-American Assurance Co., 17 Ga. App. 46, 85 S. E. 498; 
McAfee v. Dixie Fire Ins. Co., 18 Ga. App. 192, 89 S. E. 181; Long v. Hartford Fire 
Ins. Co., 25 Ga. App. 24, 102 S. E. 379. 

But the insurer may be estopped from relying upon this provision as a defense to 
an action for the recovery of a loss under its policy of insurance. Under the circum- 
stances recited in the first question propounded by the Court of Appeals, we think 
the insurer would be estopped from defending against a loss under the policy. If the 
insurer or his authorized agent consents to changes, permission to make which is 
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required to be indorsed on the policy, and promises to make the necessary indorse- 
ment, having access to the policy for this purpose, upon which promise the insured 
relies and acts, but the agent fails to make the indorsement, through mistake, over- 
sight, neglect, or fraud, the insurer will nevertheless be bound, if not by waiver, at 
least by an estoppel in pais. 3 Cooley’s Briefs on Law of Insurance, 2617; Manchester 
v. Guardian Assur. Co., 151 N. Y. 88, 45 N. E. 381, 56 Am. St. Rep. 600; Pollock v. 
German Fire Ins. Co., 127 Mich. 460, 86 N. W. 1017; Home Mut. Ins. Co. v. Nichols 
(Tex. Civ. App.) 72 S. W. 440; German Ins. Co. v. Cain (Tex. Civ. App.) 37 S. W. 
657; West v. Norwich Union Fire Ins. Soc., 10 Utah, 442, 37 Pac. 685; American 
Central Ins. Co. v. McCrea, 8 Lea (Tenn.) 513, 41 Am. Rep. 647; German-American 
Ins. Co. v. Hyman, 42 Colo. 156, 94 Pac. 27, 16 L. R. A. (N. S.) 77; Rochester- 
German Ins. Co. v. Schmidt (C. C.) 151 Fed. 681; Virginia F. & M. Ins. Co. v. 
Richmond Mica Co., 102 Va. 429, 46 S. E. 463, 102 Am. St. Rep. 846; Lechler v. Mon- 
tana L. Ins. Co., 48 N. D. 644, 186 N. W. 271, 23 A. L. R. 1193; AEtna Life Ins. Co. 
v. Fallow, 110 Tenn. 720, 77 S. W. 937; Schmurr v. State Ins. Co., 30 Or. 29, 46 
Pac. 363; Wilson v. Commercial Union Assur. Co., 51 S. C. 540, 29 S. E. 245, 64 Am. 
St. Rep. 700; Liverpool, etc., Ins. Co. v. Sheffy, 71 Miss. 919, 16 South. 207; AEtna 
Ins. Co. v. Indiana Nat. L. Ins. Co., 191 Ind. 554, 133 N. E. 4, 22 A. L. R. 402; 
People’s Nat. Fire Ins. Co. v. Jackson, 155 Ky. 150, 159 S. W. 688; Eagle Fire Co. v. 
Lewallen, 56 Fla. 246, 47 South. 947; Thompson y. Traders’ Ins. Co., 169 Mo. 12, 
68 S. W. 889. 

But it is said that this court has ruled to the contrary of what is said above; and 
to sustain this contention the insurer relies upon the cases of Simonton v. Liverpool, 
etc., Ins. Co., 51 Ga. 76; Lippman v. A=tna Ins. Co., 108 Ga. 391, 33 S. E. 897, 75 Am. 
St. Rep. 62; Johnson v. Aétna Ins. Co., 123 Ga. 404, 51 S. E. 339, 107 Am. St. Rep. 
92; ZEthens Mutual Ins. Co. v. Evans, 132 Ga. 703, 64 S. E. 993, and Beasley v. Phoenix 
Ins. Co., 140 Ga. 126, 78 S. E. 722. The case at bar is distinguishable from these 
cases. In Simonton v. Liverpool, etc., Ins. Co., the insured had a policy on their stock 
of goods in a certain house on a certain street in Atlanta. They concluded to remove 
them to a different house in a different place in the city. They had actually com- 
menced removing this property. While engaged in so doing an agent of the insurer, 
noticing that they were removing their stock, notified them that the removal would 
vitiate their policy unless they desired it continued and the company agreed to it. 
The insured said they did desire it, and the agent said that his company would agree, 
and that he would fix it upon the books accordingly. The insured alleged that, rely- 
ing upon this, they removed their goods, took out no new policy, supposed they were 
duly insured at their new place, and that their goods were destroyed by fire. Under 
these circumstances this court held that the insured had failed to make out a case 
of equitable estoppel, which would have been necessary in order to meet the require- 
ment of our law that a policy of insurance must be in writing, in consequence of 
which any alteration thereof must be in writing. This court held that the facts. of 
that case showed that the insured did not remove their goods relying upon a state- 
ment of the agent of the insurer, but that they were removing and would have re- 
moved them without such an agreement. The removal of the goods by the insured 
was not done in performance and in pursuance of the parol contract. Furthermore, 
this court said there was very little in the language of the agent to justify the 
insured in relying thereon. “The words are consistent,’ said Judge McCay, “with 
an understanding on his part that as the policy required, they should bring their 
policy to the office where the entry of agreement would be made.” In that case the 
agent did not have possession of or access to the policy of insurance, and he made no 
agreement to indorse thereon or attach thereto permission for the insured to remove 
their goods. In Lippman v. Aétna Ins. Co., Johnson v. A©tna Ins. Co., Athens Mutual 
Ins. Co. v. Evans, and Beasley v. Phoenix Ins. Co., the insured relied upon oral per- 
missions of agents to do certain things which their policies provided such agents had 
no authority to grant, unless such permissions were in writing and indorsed on the 
policies. In these cases the agents did not have possession of or access to the policies 
of insurance. They did not agree to make the indorsements upon the policies. For 
these reasons these cases are clearly distinguishable from the case at bar. In like 
manner the cases of Nowell v. British-American Assur. Co., 17 Ga. App. 46, 85 S. E. 
498; McAfee v. Dixie Fire Ins. Co., 18 Ga. App. 192, 89 S. E. 181; Long v. Hart- 
ford Fire Ins. Co., 25 Ga. App. 24, 102 S. E. 379, and Bruce v. Hartford F. Ins. Co. 
(Ga. App.) 120 S. E. 13, can be distinguished on similar grounds. We cannot agree 
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to so much of the decision in Sparks v. National Union F. Ins. Co,, 23 Ga. App. 38, 
97 S. E. 462, as seems to hold to the contrary of what is ruled above. 

The ruling we make is based upon the doctrine of equitable estoppel. If an agent 
of the insurer, authorized to make the necessary indorsement on a policy permitting 
the insured to incumber the property thereby insured, and having access to the policy 
upon application of the insured for the indorsement of such permission upon his 
policy, promises him to make such indorsement, and upon this promise the insured 
relies and acts, with notice to such agent that the insured is so relying and acting, 
and the insured thereafter sustains loss under his policy, the insured shall be estopped 
to set up the defense that such indorsement had not been actually made upon the 
policy. There are authorities to the contrary, but the trend of modern decisions is 
toward the ruling which we make in this case. So we are of the opinion that the 
main division of the first question propounded by the Court of Appeals should be 
answered in the affirmative. 

[2] 2. Under the facts set out in subdivision (a) of the first question, we think 
that a jury would be authorized to find that the insurer was estopped. The fact that 
the cashier of the banking making the loan to the insured for which purpose the 
latter wished authority indorsed upon the policy, was also agent of the insurer, would 
not alter the case. Clay v. Phoenix Ins. Co., 97 Ga. 44, 25 S. E. 417. 

[3] 3. Do the facts stated in the second question propounded by the Court of 
Appeals amount as a matter of law to a waiver by the insurer of its rights to insist 
upon the filing by the insured of proofs of loss in the time prescribed in the policy, 
and prevent the insurer from setting up the failure of the insured to make proof of 
loss within a prescribed time, as a defense against the suit by the insured to collect 
the loss under the policy? In Underwriters’ Agency y. Sutherlin, 55 Ga. 266, this 
court held that an adjuster could not, without express authority from the managing 
officers of the insurer, waive a stipulation in the policy of insurance that no action 
for loss thereunder could be sustained unless commenced within 12 months after such 
loss occurred. This. case is not authority for the proposition that an adjuster cannot 
waive proofs of loss within the time in which the insured was required to make such 
proofs. In Lippman v. Aétna Ins. Co., 120 Ga. 247, 47 S. E. 593, this court held that 
“a forfeiture of a contract of insurance cannot be waived by a local agent of an 
insurance company, without express authority from the governing officials of the 
insurance company.” Here this court was dealing with the forfeiture of a policy 
which had already taken place, and not with the authority of an adjuster to waive 
roofs of loss under a policy in full force when such waiver was made. In Farmers’ 

utual Fire Asso. v. Steed, 20 Ga. App. 329, 93 S. E. 75, the Court of Appeals was 
dealing with the authority of the agent of the insurance company to waive the for- 
feiture of the policy caused by the failure of the insured to comply with the terms 
of the iron-safe clause embraced in such policy. That case does not authorize the 
holding that the adjuster could not waive proofs of loss under the facts set out in 
this question. In Athens Mutual Ins. Co. v. Evans, 132 Ga. 703, 64 S. E. 993, this , 
court was dealing with the authority of an agent to give oral permission to the insured ' 
to incumber the property insured by a security deed, when the policy of insurance 
contained provisions that such incumbrance would render the policy void, and that 
no agent of the company had the power to waive such provision except by agreement 
indorsed therein or attached to the policy. That case does not furnish a basis for 
the contention that an adjuster, under the provision of this policy, could not waive 
proofs of loss. In Williams v. Atlas Assur. Co., 22 Ga. App. 661, 97 S. E. 91, the 
Court of Appeals held that under this limitation “an agent’s notice of refusal to pay 
the loss would not bind the company as a waiver on its behalf of the contractural 
duty of furnishing the proofs of loss called or by the terms of the contract of insur- 
ance.” Johnson v. Aétna Ins. Co., 123 Ga. 404, 51 S. E. 339, 107 Am. St. Rep. 92 
(supra), was cited as authority for this ruling. We submit that the cited case, prop- 
erly construed, does not justify the ruling made. In the cited case this court properly 
held that “limitations in an insurance policy upon the authority of the agent of the 
company to waive the conditions of the contract of insurance are to be treated as 
referring to waivers made subsequently to the issuance of the policy”; but this court 
did not have before it in that case the question of the power of an adjuster to waive 
proofs of loss within the time in which the insured had the right to make them. 
In Williams v. Atlas Assur. Co., supra, the Court of Appeals recognized that an 
absolute refusal to pay, made by an authorized agent of the insurer, would waive the 
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requirement of proofs of loss, notwithstanding the provision limiting the authority 
of the agents and officers of the insurer, and quoted in support of this ruling the case 
of Continental Ins. Co. v. Wickman, 110 Ga. 129, 35 S. E. 287. 

In Folds v. Fireman’s Fund Ins. Co., 28 Ga. App. 323, 110 S. E. 925, the Court of 
Appeals held that an adjuster could not waive proofs of loss unless such waiver was 
written upon or attached to the policy. In support of this proposition the court cited, 
among other authorities, the case of Metropolitan L. Ins. Co. v. Caudle, 122 Ga. 608, 
50 Ss. E. 337 ; but an examination of that case will show that it does not support this 
view. This ruling by the Court of Appeals is not in harmony with the great weight 
of authority. 

_ “By the weight of authority, an officer or agent otherwise having authority to 
waive notice or proofs of loss may bind the company by an cral or implied waiver, 
notwithstanding a stipulation in the policy that no officer or agent shall have power 
to waive any of its terms or conditions unless the waiver is in writing indorsed on 
the policy or attached thereto.” 33 C. J. 24, § 681, and cases cited in note 10 to this 
section. 

Clauses in insurance policies which prohibit waivers unless indorsed thereon refer 
only to the provisions which enter into the contract of insurance, and do not affect 
conditions which are to be performed after loss, such as furnishing proofs of loss 
and giving notice. These may be expressly waived, or may be waived by conduct in- 
consistent with an intention to enforce a strict compliance with the condition, by 
which the insured is led to believe that the insurer does not intend to require such 
compliance. Twin City F. Ins. Co. v. Stockmen’s Nat. Bk. (C. C. A.) 261 Fed. 470; 
Insurance Company v. Norton, 96 U. S. 234, 24 L. Ed. 689; Burlington Ins. Co. v. 
Lowery, 61 Ark. 108, 32 S. W. 383, 54 Am. St. Rep. 196; Wheaton v. Insurance Co., 
76 Cal. 415, 18 Pac. 758, 9 Am. St. Rep. 216; Rokes v. Amazon Ins. Co., 51 Md. 512, 
34 Am. Rep. 323; Kenton Ins. Co. v. Wigginton, 89 Ky. 330, 12 S. W. 668, 7 
L. R. A. 81; McCullough v. Home Ins. Co., 155 Cal. 659, 102 Pac. 814; Franklin F. 
Ins. Co. v. Chicago Ice Co., 36 Md. 102, 11 Am. Rep. 469; 4 Cooley on Insurance, 
3503; Bernhard v. Rochester German Ins. Co., 79 Conn. 388, 65 Atl. 134, 8 Ann. Cas. 
298; Washburn, etc., Coffee Co. v. Merchants, etc., Ins. Co., 110 Iowa, 423, 81 N. W. 
707, 80 Am. St. Rep. 311; Phenix Ins. Co. v. Bowdre, 67 Miss. 620, 7 South. 596, 19 
Am. St. Rep. 326; Dibbrell v. Georgia Home Ins. Co., 110 N. C. 193, 14 S. E. 783, 
28 Am. St. Rep. 678; Carson v. Jersey City Ins. Co., 43 N. J. Law, 300, 39 Am. Rep. 
584; 14 R. C. L. 1345. 

An adjuster sent to adjust a loss presumably has authority to waive proof of 
loss. Slater v. Capital Ins. Co., 89 Iowa, 628, 57 N. W. 422, 23 L. R. A. 181; Popa 
v. Northern Ins. Co., 192 Mich. 237, 158 N. W. 945; Gristock v. Royal Ins. Co., 84 
Mich. 161, 47 N. W. 549; Milwaukee Mechanics’ Institute v. Fuquay, 120 Ark. 330, 
179 S. W. 497; Lusk v. American Central Ins. Co., 80 W. Va. 39, 91 S. E. 1078; 
Wholley v. Western Assur. Co., 174 Mass. 263, 54 N. E. 548, 75 Am. St. Rep. 314; 
Teasdale v. Insurance Co., 163 Iowa, 596, 145 N. W. 284, Ann. Cas. 1916A, 591; 
American Ins. Co. v. Dannehower, 89 Ark. 111, 115 S. W. 950; Helvetia Swiss F. Ins. 
Co. v. Allis, 11 Colo. App. 264, 53 Pac. 242; Fort Scott, etc., Asso. v. Palestine Ins. 
Co., 74 Kan. 272, 86 Pac. 142; Indian River St. Bk. v. Hartford F. Ins. Co., 46 Fla. 
283, 35 South. 228; Citizens’ Ins. Co. v. Stoddard, 197 Ill. 330, 64 N. E. 355; McInturff 
v. Ins. Co. of N. A., 155 Ill. App. 225. 

So we are of the opinion that the insurer, under the facts stated in the second 
question, waived proofs of loss, and that the second question should be answered in 
the affirmative. ; : 

All the Justices concur, except Hill and Gilbert, JJ., dissenting. a 

Hut, J. (dissenting). I cannot concur in the conclusion reached by a majority 
of the court in this case. A policy of fire insurance which covered an automobile 
belonging to the insured contained these stipulations : : 

“It is a condition of this policy that it shall be null and void if the interest of the 
assured in the property be other than unconditional or sole ownership, or if tht sub- 
ject of this insurance be or become incumbered by any lien or mortgage except as 
otherwise indorsed hereon. * * * It is a condition of this policy that failure on the 
part of the assured to render such sworn statement of loss to this company within 60 
days of the date of loss (unless such time is extended in writing by the company) 
shall render such claim null and void. * * * No officer, agent, or other representative 
of this company shall have power to waive any of the terms of this policy unless 
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such waiver be written upon or attached hereto nor shall any privilege or permission 
affecting the insurance under this policy exist or be claimed by the assured unless so 
written or attached.” 

The insured, during the life of the policy containing the above provisions, notified 
the agent of the insurer, with whom the policy has been left by the insured for safe- 
keeping for the insured’s benefit, of his intention to incumber the property with a mort- 
gage or a bill of sale as a security for a loan; and requested the agent to make such 
necessary entry and indorsement in writing upon the policy as would protect the prop- 
erty against loss from fire, when so incumbered; and the agent assured the insured 
that this would be done; and the insured allowed the policy to continue to remain in 
the hands of the agent, and, relying upon the agent to carry out such instructions, 
and without knowledge that such instruction had not been carried out, incumbered the 
property. I am of the opinion that, in the event the agent failed to make any written 
indorsement or attach any writing to the policy, the insurer will not be estopped as a 
matter of law from defending against a loss thereunder, upon the ground that such 
entry had not been made by indorsement upon the policy or by a writing attached 
thereto. Simonton v. Liverpool, etc., Ins. Co., 51 Ga. 76, 77 (3); Lippman v. AZtna 
Ins. Co., 108 Ga. 391, 33 S. E. 897, 75 Am. St. Rep. 62; Johnson v. A2tna Ins. Co., 123 
Ga. 404 (1), 51 S. E. 339, 107 Am. St. Rep. 92; Athens Mutual Ins. Co. v. Evans, 
132 Ga. 703, 64 S. E. 993; Beasley v. Phoenix Ins. Co., 140 Ga. 126, 78 S. E. 722; 
Sparks v. National Fire Ins. Co., 23 Ga. App. 38, 97 S. E. 462. 

Estoppel in pais is a question for the jury, unless it is unequivocally established. 
Tune v. Beeland, 131 Ga. 528 (3), 62 S. E. 976. Estoppels are not generally favored. 
Civil Code (1910) § 5736. 

Where a policy of fire insurance contains stipulations as set out above, and 
where property covered by the policy has been damaged by fire, and the insurer has 
sent an “adjuster” to “investigate the loss,” a statement by the adjuster to an agent 
of the insured, authorized to adjust and collect the loss, made before the expiration 
of the time provided in the policy for rendering and filing a proof of loss, to the 
effect that “he had the loss and [would] be back * * * in the next day or two and 
adjust it,” that it would be necessary for the insured “to fix the proofs of loss” but 
that he, the adjuster, “would be back in a day or two and would adjust it,” would 
not as a matter of law amount to a waiver by the insurer of its rights to insist upon 
the filing by the insured of the proof of loss within the time specified in the policy 
as a defense against a suit, by the insured to collect under the policy, nor would it 
authorize a jury so to find. Folds v. Fireman’s Fund Ins. Co., 28 Ga. App. 323, 110 
S. E. 925. See Farmers’ Mutual Fire Ass’n v. Steed, 20 Ga. App. 329, 93 S. E. 75. 

The principle decided in the foregoing decisions is controlling in the present case, 
and they cannot be successfully distinguished from the case at bar. To apply the 
doctrine of estoppel to a case like the present is to set aside the provisions of a 
solemn contract voluntarily made by the parties themselves and where no sort of 
diligence has been shown on the part of the insured to have the alleged verbal agree- 
ment attached to the policy in writing as required by the contract. To allow the 
plaintiff to recover in such circumstances is not only to set aside the express stipula- 
tions of the contract, but is to indorse the grossest sort of negligence on the part of 
the plaintiff, and to open the door hereafter to the grossest fraud to any one who may 
want to take advantage of his own negligence. As an original proposition the line of 
authorities followed by the majority of the court may or may not lay down the true 
rule; but, in the view I take of this case, and of our own decisions on the subject, 
this state has adopted a different rule from that set out in the majority opinion. This 
is a question of whether one is to be held to his own voluntary contract, or whether 
the courts will protect and relieve one of his own inexcusable negligence. From the 
case in 51 Ga. down to the present time this court has said it would not do so, and I 
stand by what this court has heretofore said on the subject. I am authorized by 
Mr. Justice Gilbert to say that he concurs in this dissent. : 
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LONDON & LANCASHIRE INDEMNITY CO. v. COSGRIFF. 
(Court of Appeals of Maryland. Jan. 31, 1924.) 
126 Atlantic Reporter, 529. 

3. INSURANCE—REQUIREMENTS OF AUTO INDEMNITY POLICY AS 
TO NOTICE TO INSURER OF ACCIDENT HELD WAIVED. 
Requirements of an automobile indemnity policy of notice to insurer upon hap- 

pening of an accident was waived, where insurer took charge of trial between injured 

party and insured, and no objection was made by insurer to insured’s failure to notify 
it of accident. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 

4. INSURANCE—LIABILITY ON AUTOMOBILE ACCIDENT POLICY 
HELD NOT TO ACCRUE UNTIL PAYMENT BY INSURED OF JUDG- 
MENT RECOVERED AGAINST HIM. 

Policy inaemnifying an automobile owner against loss from liability imposed by 
law for damages suffered by another by reason of such ownership, insurer did not 
become liable by mere recovery of a judgment against insured, but it was necessary to 
show payment of judgment; policy being construed as one of indemnity against loss 
or damage only. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

6. INSURANCE—LIABILITY UNDER AUTOMOBILE ACCIDENT POLICY 
FOR COSTS OF SUITS AGAINST INSURED AND FOR INTEREST ON 
JUDGMENT HELD TO HAVE ACCRUED WITHOUT PAYMENT OF 
JUDGMENT. 

Under a policy indemnifying automobile owner against loss or damage from 
accident, in which insurer agreed at its own expense to defend and settle in behalf 
of insured any suits against him, and to pay all costs taxed against insured and all 
interest on judgment that should not be in excess of insurer’s limit of liability, lia- 
bility of insurer for costs of suit against insured and for interest on judgment re- 
covered held to have accrued, although insured had not paid judgment. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Appeal from Circuit Court, Montgomery County; Urner, Peter, and Worthing- 
ton, Judges. ; 

Action by David W. Cosgriff against Angelia R. Carman, in which the London 
& Lancashire Indemnity Company was garnishee. From a judgment of condemnation, 
garnishee appeals. Reversed. 

Argued before Boyd, C. J., and Thomas, Pattison, Stockbridge, Adkins, and 
Offutt, JJ. 

= l Carmody, of Baltimore (John A. Garrett, of Rockville, on the brief), for 
appellant. 

Sg Thomas L. Dawson, of Rockville (Dawson & Dawson and Albert M. Bouic, all 
of Rockville, on the brief), for appellee. 

Boyp, C. J. This is an appeal by the London & Lancashire Indemnity Company 
of America, of New York, garnishee of Angelia R. Carman, from a judgment of 
condemnation rendered against that company in favor of David W. Cosgriff. Mrs. 
Carman, who was the’ owner of an automobile, had an accident on the 2d day of Sep- 
tember, 1919, by which the appellee was injured. He sued her and recovered judg- 
ment in the circuit court for Montgomery county of $7,500, with interest from the 
3d day of January, 1922, and costs. Mrs. Carman had an automobile policy which 
was issued by the appellant, and an attachment was issued on the judgment, and, 
as shown by the return, it was laid in the hands of the appellant on the 4th day of 
February, 1922. The company, by its attorneys, James J. Carmody and John A. Gar- 
rett, appeared and filed a plea of nulla bona on the 13th day of March, 1922, and the 
same day the plaintiff filed interrogatories to be answered by the garnishee. It 
answered the interrogatories, denying any liability to the defendant, Mrs. Carman, 
or that it had paid her any anoney, or that it had delivered to her any goods or property, 
or to any other person for her, but stated that it had issued “a policy of indemnity” 
to her, a copy of which was filed. On the 16th day of November, 1922, the garnishee 
filed a motion to quash the attachment on the grounds: First, because there was not 
a sufficient affidavit filed; second, because the voucher attached to the affidavit was 
not a sufficient cause of action; third, because the warrant on which the attachment 
was issued was fatally defective on its face, inasmuch as it does not appear to have 
been properly issued; fourth, because the copy of the indemnity bond filed in this 
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case by the garnishee clearly and fully sets out the undertaking of the garnishee to 
the defendant, which is to indemnify the said defendant upon contingency, which con- 
tingency has not occurred, and there is therefore no liability to the defendant and no 
money or credits to which the defendant is entitled from the garnishee. 


[{1, 2] The court overruled the motion to quash the attachment, the garnishee 
excepted, and the court’s action is presented by the first bill of exceptions. As this 
was an attachment on a judgment, there was no affidavit, voucher, or warrant neces- 
sary, and therefore the reasons for filing the first, second, and third grounds for the 
motion to quash are not apparent. Nor would the fourth be good cause for quashing 
the attachment. The writ of attachment is not in the record, and, although a 
garnishee under our practice can make a motion to quash such a writ, if there is 
any ground for it, there is nothing before us to show any irregularity in this writ. 
The fourth reason assigned would not be cause for quashing the attachment, but 
the question intended to be presented by it can be considered under the plea of nulla 
bona, as apparently was done. A petition to quash and set aside the attachment was 
filed on the 17th day of November, 1922, and was, according to the appellant’s brief, 
on the theory that section 20 of article 9 of the Code was applicable, but, without 
deeming it necessary to discuss that, it is clear, from what we said with reference to 
the fourth reason assigned for the motion to quash referred to above, that in our 
Opinion is not raised by such a petition, although the construction of the policy was 
before the court under the issues made by the plea of nulla bona filed by the garnishee, 
and subsequent pleadings. That petition was therefore properly refused. That dis- 
poses of the questions presented by the first and second bills of exceptions, and as the 
important questions involved in the case are presented by the rulings on the prayers, 
we need not make further reference to the motion of the plaintiff for a judgment of 
condemnation, which does not appear to have been specifically acted on by the court. 
Inasmuch as there was no evidence included in the bills of exceptions in reference to 
the policy, we do not see the necessity of bills of exceptions, as for aught that appears 
in them the assured may have paid the judgment against her, or some part of it, and 
the mere fact that this policy was issued would not be ground for a motion to quash, 
but it would not be necessary to refer further to the subject, without pointing out 
when bills of exception are necessary. 


It appears from the docket entries that on March 25, 1923, the case was submitted 
to a full bench. Testimony was taken, and two prayers, numbered 1 and 2, were 
offered by the plaintiff and were granted by the court. The ruling on them con- 
stitutes the third bill of exceptions. Special exceptions to those prayers were filed, 
but were overruled, and the action of the court presented by the fourth and fifth bills 
of exceptions. A judgment of condemnation in favor of the plaintiff for $5,393.32, 
with interest from the 10th of May, 1923, and costs, was entered. From that judgment 
this appeal was taken. 

The proper construction of the policy of indemnity is the important question 
before us. The garnishee claims that it is not liable because the insured has not paid 
the judgment against her or any part of it. 


Before discussing that question it will be convenient to refer to Hodge and Mc- 
Lane on Attachments, § 148, and cases cited in the notes, to show that— 


*The general rule is that the right of the attaching creditor to recover against 
the garnishee depends upon the subsisting rights between the garnishee and the debtor 
in the attachment, and the test of the garnishee’s liability is that he has funds, prop- 
erty, or credits in his hands belonging to the debtor, for which the latter would have 
the right to sue. The plaintiff is subrogated, as against the garnishee, to the rights of 
the debtor, and can recover only by the same right, and to the same extent, as the 
debtor might recover, if he were suing the garnishee. But the above general rule is 
subject, of course, to some exceptions.” 


A number of exceptions are mentioned by the authors in that section, amongst 
others, that in some cases an attachment may be laid in the hands of a garnishee before 
the debt owing by the latter to the debtor in the attachment has matured; that equitable 
interests, which can ordinarily be enforced only in a court of equity, may be attached, 
and that the plaintiff's right to a judgment of condemnation does not depend upon 
there being funds or credits in the hands of the garnishee at the time of the service 
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of the writ but upon whether funds have since come into.his hands, or are in his 
hands at the time of trial. 

_ [3] Although it is contended in the brief of the company that notice was not 
given to it as required by the policy, there does not seem to be any substantial founda- 
tion for that. The provisions relied on are: 

q “Upon the occurrence of an accident, or notice of any claim, the assured shall 
give immediate written notice thereof to the company or its duly authorized agent. If 
suit 1s brought, the summons or other process shall be immediately forwarded to the 
company. 

No special reliance was placed on an alleged failure to give notice in any of 
the papers filed by the appellant, and it is shown that the company took charge of 
the trial of the suit between the injured party and the assured, and the company’s 
regular attorney and another attorney employed by it to defend, and, as far as appears 
from the record, no objection whatever was made by it to any omission on the 
part of the assured to notify it of the accident. There is no provision in our statute, 
or requirement under our practice, to leave the summons or other process with the 
defendant when a suit at law is brought against an individual. But the evidence 
shows that the accident which formed the basis of the suit against Mrs. Carman was 
in the State of Connecticut; that she did not know that any one was injured, although 
she admits that Mr. Cosgriff was the one that figured in the accident: “that she notified 
the company of the accident through Mr. Malcolm McConihe about two or three days 
after the accident, and after the accident she got a communication to appear in court. 
After that, Mr. Carmody called; that she had not known Mr. Carmody prior to 
that ; that she told him the particulars of the case, but did not know whether they were 
reduced to writing.” 

Mr. McConihe testified as follows: 

“That he resided in Washington, and that he knew Mrs. Carman, and he received 
a notice from the defendant about an accident. He testified that Mrs. Carman came 
down to the bank in a day or two after the accident, and that she and he notified 
M. M. Parker & Co., agents of the company, of the accident, but did not recall whether 
the notice was in writing or not; that this poli¢y was issued by M. M. Parker & 
Co. through his instructions, and that he and Mrs. Carman notified them of the acci- 
dent. He testified further that Mrs. Carman bought a machine under a chattel mort- 
gage, and the Merchants’ Bank loaned the money, and that whenever the bank loans 
money on machines they have them insured for their own protection; that Mrs. 
Carman had paid for the machine long ago.” 

The record does not very clearly show what Mr. McConihe’s connection with 
the matter was, but apparently he either represented the bank which loaned Mrs, 
Carman the money with which to buy the automobile or was either an agent himself 
of the indemnity company, or made some arrangement with the company’s agent about 
policies to be furnished persons borrowing money from the bank. There can be no 
doubt, however, that the company waived any question about the notice in writing, 
as it took charge of and tried the case on the part of the defendant through its own 
attorneys. It denied in this case any liability, and did not rely on the question 
whether there had been such notice to it as the policy provided for. 

[4, 5] We will now consider what we regard as the real question in the case. The 
policy begins with this statement: 

“Tn consideration of the premium and the warranties of the assured, hereinafter 
set forth and made a part of this contract, hereby agrees to indemnify the person, 
firm, or corporation named in the schedule, hereinafter called the assured, against 
loss from the liability imposed by law upon the assured for damages on account of 
bodily injuries, including death accidentally suffered by any person or persons by rea- 
son of the ownership or maintenance of any automobile enumerated in the schedule 
during the period hereinafter stated and for the purposes hereinafter described.” 

There have been a great many decisions rendered by the courts with reference 
to the proper construction of indemnity contracts, although there are comparatively 
few involving damages done by automobiles, when the great number of them now 
using our public highways are remembered. It may be a surprise to many owners of 
automobiles to find that policies such as we now have before us do not afford them 
the protection that they suppose they had, but, however, that may be, we cannot 
change the contract between the parties to meet special circumstances, if the con- 
tracting parties have not protected themselves. 
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In 31 C. J. 419, it is said: 

“Generally speaking, the word [indemnity] carries with it two meanings: (1) In 
the sense of giving security; and (2) in the sense of relieving a party from liability 
for damage already accured; and in a broad and general sense, indemnity is that which 
is given to a person to prevent his suffering damage.” 

In section 3 on that page it is said: 

“In respect to their subject-matter, indemnity contracts are of great variety; 
but as regards the nature of the responsibility assumed by the indemnitor, a contract 
of indemnity is generally either one against liability, or one against mere loss or 
damage; and in respect to the accrual of liability thereon, the law makes a clear dis- 
tinction between these two forms of indemnity contracts. Whether a contract of 
indemnity is one of indemnity against liability, or one against mere loss or damage, 
depends upon the true intent and meaning of its covenant; if the contract simply 
indemnifies and nothing more, it is against loss or damage only; but if it binds the 
indemnitor to do a certain act or pay sums and the performance of the act or pay- 
ment of such sums will prevent harm or injury to the indemnity, it ‘s a contract of 
indemnity against liability.” 

It is said in section 32, page 437, of 31 C. J., that— 

“An indemnitor’s liability to the indemnitee accrues when, under the terms and 
conditions of the particular contract, the covenant of indemnity is broken, and it may 
be stated generally that there is a breach of the covenant, and the indemnitee’s right 
of recovery accrues as soon as he has recovered the loss or damages against which 
he was to be saved harmless, or the liability against which he was to be protected 
has become fixed and absolute, and until such time there can be no recovery against 
the indemnitor.” 

In section 33, page 438, it is stated: 

“Where the indemnity is against liability, the cause of action is complete, and 
the indemnitee may recover upon the contract as soon as his liability has become 
fixed and established, even though he has sustained no actual loss or damage at the 
time he seeks to recover. Thus, under such a contract, a cause of action accrues 
to the indemnitee upon the recovery of a judgment against him, and he may recover 
from the indemnitor without proof of payment of the judgment.” 

A great many cases are cited in notes 77 and 78 to that section. 

Then in section 35, page 439, indemnity against loss or damage is considered, and 
it is said: 

“Where the contract is strictly one of indemnity, that is, one against loss or dam- 
ages, the indemnitee cannot recover until he has made payment or otherwise suffered 
an actual loss or damage, against which the covenant runs; and in some jurisdictions 
this rule is prescribed by statute. Under such a contract of indemnity a mere legal 
liability to pay or the mere fact that judgment has been obtained against the indemnitee 
is not sufficient to raise a cause of action on the contract, although it has been held 
that a liability to a loss, if attended with inconvenience, constitutes a breach of 
covenant. Where the loss or damage indemnified involves a payment, it is not sufficient 
that the indemnitee is under a liability to pay, to entitle him to recover, but he must 
make an actual payment of the loss or damage.” 

A number of cases are cited as to that in note 86, p. 439 of 31 C. J., and some 
in notes 88, 89, and 90 on p. 440. See, also, 22 Cyc. 79, 87, 90-92; 14 R. C. L,, article 
“Indemnity,” beginning on page 42, particularly paragraphs 1, 2, 13, 15, 16, and 16 
Am. & Eng. Enc. of Law (2d Ed.) 173, 176-179; Stephens v. Pennsylvania Casualty 
Co., 135 Mich. 189, 97 N. W. 686, and notes in 3 Ann. Cas. 480, 482; Faulkner v. 
McHenry, 235 Pa. 298, 83 Atl. 827, and notes to that case in Ann. Cas. 1913D, 1152, 
1156. It is said in the note to Stephens v. Pennsylvania Casualty Co., supra, that 
“the rule of the common law is that to authorize a recovery upon a mere bond of 
indemnity, actual damages must be shown,” and a large number of cases are cited 
in that note. In Faulkner v. McHenry, as reported in Ann. Cas. 1913D, supra, in a 
note beginning on page 1152, the distinction between contracts against loss and con- 
tracts against liability is again pointed out and many recent cases cited. 

Excepting in so far as it may be deemed to be limited by condition C of the 
policy, which reads: “In addition to the limits stated, the company will, at its own 
expense, investigate, defend, or settle in the name of and in behalf of the assured any 
claims, demands, or suits on account of injuries, including suits alleging injuries, and 
demanding damages, although the claims, demands, or suits are wholly groundless, 
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traudulent or false, and will pay all costs taxed against the assured, and all interest 
accruing of such portion of a judgment as shall not be in excess of the company’s 
fimit of liability as herein expressed, rendered on account of any claim covered here- 
under,” the indemnity quoted from the first part of the policy would seem to be very 
clear under the great weight of authority cited above and under the notes to those 
authorities. The insurer “agrees to indemnify (‘indemnity’ is in the record, but evi- 
dently was ‘indemnify’ in the original) * * * the assured against loss from the 
liability imposed by law upon the assured for damages on account of bodily injuries, 
including death, accidentally suffered by any person or persons, by reason of the 
ownership or maintenance of any automobile enumerated in the schedule, during the 
period hereinafter stated, and for the purposes hereinafter described.” 

The period covered was from May 23, 1919, to May 23, 1920; the automobile 
was described as a Roamer, 1919 model, six-cylinder touring car, and the purposes 
for which used are private and pleasure. We do not understand that it is contended 
that the assured violated any of those provisions. 

There are some cases in which a contract of this kind was treated as indemnity 
against liability, and a few held that the assured could go into equity. In some 
policies or contracts of indemnity there is also what is spoken of as a “no action 
clause,” which, in substance, is that “no action shall lie against the insurer unless 
brought by the assured himself to reimburse himself for loss actually sustained and 
paid by him in satisfaction of a judgment after trial of the issue,” or something to 
that effect. It is contended by attorneys for the appellee that, inasmuch as there was 
no such clause or provision in this policy, the presumption was that that construction 
was not to be placed on the policy, but we find no authority for that. 

In Sanders v. Frankfort Marine, Accident & Plate Glass Insurance Co., 72 N. H. 
485, 57 Atl. 655, 101 Am. St. Rep. 688, that court took a more ltibera: view of the 
policy than is done in the majority of the decisions, and held, among other things, 
that when the policy had a provision in it similar to condition C above, and the com- 
pany, under that provision, took charge of and defended an action against the assured 
by the injured one, that “after taking control of the proceedings in a suit against 
the assured,” the insurer could not “thereafter be discharged except by payment of 
the indemnity to the assured or securing his discharge.” 

We have found several other cases to the same effect, but in Poe et al., Receivers 
of United Surety Co. v. Philadelphia Casualty Co., 118 Md. 347, 84 Atl. 476, this 
court, through Judge Pearce, declined to adopt the view expressed in the Sanders 
Case, holding that it was, as said in Allen v. Gilman (C. C.) 137 Fed. 136, “not only 
against the weight of authority, but unsatisfactory in itself.” In the Poe Case the 
Gore-Meenan Construction Company, for the purpose of protecting itself against loss 
by reason of any accident occurring on the work to any of its employees, entered 
into an agreement with the Philadelphia Casualty Company, whereby said casualty 
company did insure the Gore-Meenan Company against any such loss. An accident 
did occur, resulting in the death of George Worden, one of its employees. An 
attachment was issued by the administratrix of Worden against the Gore-Meenan 
Company, on the ground of negligence of said company causing the death of Worden, 
and assets of the Gore-Meenan Company in the hands of the New Haven Water 
Company to the extent of $6,000 were attached for the payment of any judgment 
that might be recovered in that suit. The Philadelphia Casualty Company was im- 
mediately notified, and it defended the suit in the name of the Gore-Meenan Company. 
The United Surety Company, at the request of the Gore-Meenan Company, issued 
to the plaintiff in said suit, the administratrix of Worden, its bond or writing obliga- 
tory to release said attachment, whereby it bound itself that the said Gore-Meenan 
Company would on demand pay to said plaintiff the amount of any judgment recovered 
by it in said suit not exceeding $6,000 with interest. The trial resulted in a verdict 
for the plaintiff against the Gore-Meenan Company for $4,500, with interest from 
March 2, 1910, and costs, whch was affirmed by the Supreme Court of Connecticut, 
whereby said judgment became final and conclusive. Subsequent to the judgment, 
and before it was affirmed, the Gore-Meenan Company became hopelessly insolvent, 
and the plaintiff made demand on the surety company and brought suit on the bond 
in the superior court of New Haven county and recovered judgment thereon for 
$4,861.46 and costs. The receivers of the United Surety Company, by authority of 
the court appointing them, paid said judgment in full and had it entered to their use. 
They claimed they were entitled to be subrogated to the rights of the Gore-Meenan 





1004 Insurance Law Journal, Vol. 63. [ Dec., 1924 


Company against the Philadelphia Casualty Company, and were entitled to recover 
from it the amount of said judgment so paid by them. The receivers filed a bill in 
equity in which they prayed that a decree be passed declaring that the United Surety 
Company and the complainants as its receivers were subrogated to the same extent 
as if the said Gore-Meenan Company had paid the said judgment, and that the court 
by its decree order the Philadelphia Casualty Company to pay to the complainants the 
amount of said judgment and costs paid by them. Judge Pearce, speaking for this 
court, said that the complainants rested “their claim to be subrogated ‘to all the rights 
of the Gore-Meenan Company against the Philadelphia Casualty Company under 
the terms oi the policy of liability insurance mentioned, to the same extent as though 
the said Gore-Meenan Company had paid the amount of said judgment,’ upon the 
relation which the United Surety Company assumed in executing to the administratrix 
of Worden its undertaking that the Gore-Meenan Company would on demand pay 
to her the amount of any judgment recovered by her, not exceeding $6,000,” but 
Judge Pearce went on to say that the Gore-Meenan Company was not a party to the 
instrument. It was the direct and sole obligation of the United Surety Company to 
the personal representative of Worden. It had no relation to the legal liability of 
that company for the death of Worden. The sole purpose was to procure the release 
o1 the attached funds. It was held that, when the receivers paid the judgment obtained 
against the Gore-Meenan Company by the administratrix of Worden, they thereby 
obtained an equitable title to the judgment, and it was properly entered to their use, 
but the United Surety Company could acquire no rights by the payment and assign- 
ment of said judgment, either legal or equitable, as against said casualty company, 
which was not liable to the Gore-Meenan Company under the terms of the policy of 
the casualty company. He quoted from Sheldon on Subrogation Bisham’s Principles 
of Equity, and 27 Am. and Eng. Enc. of Law, 212, and said: 

“Tt is shown from them that the only element of substitution in subrogation is of 
one person in the place of another, and that the person so substituted can exercise no 
right not possessed by his predecessor, and can only exercise such right under the 
same conditions and limitations as were binding on his predecessor.” 

He also referred to the case of Bain v. Atkins, 181 Mass. 240, 63 N. E. 414, 57 
L. R. A. 791, 92 Am. St. Rep. 411, where it was sought to have the court declare an 
insurance against loss through liability for personal injuries to be a trust fund for 
the benefit of the injured person, but the court held otherwise, saying: “The only 
parties to the contract of insurance were Atkins (the employer), and the company,” 
and Judge Pearce further quoted from that opinion, where it was said “that the in- 
surance was a matter wholly between the company and Atkins in which the plaintiff 
had no legal or equitable interest, any more than in any other property belonging 
absolutely to Atkins.” 

Judge Pearce said in the Poe Case: 

“In tracing the history of these policies it will be found the earlier ones were 
so worded as to insure employers against liability incurred to their employees for 
death or injuries resulting from the employers’ negligence, and the court humanely 
and rationally held that liability was fixed by the rendition of a final judgment, and 
that the casualty companies were liable on their-contract, though the employer had 
not actually discharged his liability by payment. Such is the tenor of the decisions 
in Anoka Lumber Company v. Fidelity and Casuaity Company (Min.) 30°L. R. A. 
689, and Ross v. American Employers Liability Company (N. J.) 38 Atl. Rep. 22. 
This class of decisions resulted in changing the wording of the policies so as to 
cover only liability which had been paid.” 

[6] Although the conclusion we have reached will require us to reverse the 
judgment appealed from, the case will be remanded for a new trial, and apparently, 
under condition C, the garnishee does owe the assured some money, as it agreed to 
pay all costs taxable against the assured and all interest accruing of such portion of 
a judgment as shall not be in excess of the company’s limit. As tne judgment against 
Mrs. Carman was entered in January, 1922, and the garnishee case was not tried until 
May, 1923, there was then due by the garnishee the costs taxed against the assured 
and interest on the judgment from January 3, 1922. As by condition C the appellant 
agreed to pay those, there was no reason why the costs and such interest as was 
due on the judgment could not have been recovered by the assured, although she had 
not paid the judgment to the injured one. We cannot agree with what is said in 
the appellee’s brief to have been the opinion of the lower court, that by reason of 
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the company being liable for the costs and the interest on the judgment, it could 
have been sued for the whole amount of the judgment not exceeding the limit of the 
policy. We do not feel justified in construing condition C to go that far. As the 
company reserved the right and agreed at its own expense to investigate, defend, or 
settle in the name of and in behalf of the assured, it was only fair for the company 
to agree to pay all costs taxed against the assured, and all interest accruing on such 
portion of the judgment as should not be in excess of the company’s limit of liability. 
it would have been very unfair if it did not pay those costs and accruing interest 
from the judgment, as presumably it was defending for its own benefit as well as 
that of the assured, and there would necessarily be costs involved and the judgment 
would bear interest. 

It follows from what we have said that there was error in granting the two 
prayers offered by the plaintiff, and the judgment of condemnation must be reversed 
and a new trial awarded. 

. Judgment of condemnation reversed, and new trial awarded. the appellee to pay 
the costs. 


DAY v. NATIONAL FIRE INS. CO. (No. 3506.) 
(Springfield Court of Appeals. Missouri. July 2, 1924.) 
264 Southwestern Reporter 467. 

1. INSURANCE—THAT PLAINTIFF SIGNED INSTRUMENT CONSTI- 
TUTING MORTGAGE WITHOUT KNOWING ITS NATURE HELD 
NOT TO TAKE IT OUT OF PROVISION AGAINST INCUM- 
BRANCE. 

That pla‘ntiff signed paper constituting mortgage on his automobile without 
reading it, and did not know nature of instrument, did not enable him to assert that 
it was void, and therefore not breach of provision avoiding policy on car if mort- 
gage placed thereon. 

(For other cases, see Insurance, Dec. Dig. § 283[3].) 

2. INSURANCE—CONDITION AVOIDING POLICY IF PROPERLY 
COVERED IS MORTGAGED HELD VALID. ‘ 

A clause in an insurance policy avoiding it, if a mortgage is placed upon the 
property covered, is valid, and breach thereof renders policy void. 

(For other cases, see Insurance, Dec. Dig. § 283[1].) 

3. INSURANCE—ON PROOF THAT INSURED AUTOMOBILE MORT- 
GAGED CONTRARY TO POLICY, PEREMPTORY INSTRUCTION 
FOR INSURER SHOULD BE GIVEN. 

In action on policy for loss of automobile, on proof that car was mortgaged 
contrary to provision of policy, peremptory instruction in favor of insurer should 
have been given. 

(For other cases, see Insurance, Dec. Dig. § 283[1].) 

Error to Circuit Court, Pemiscot County; Henry C. Riley, Judge. 

Action by Gail Day against the National Fire Insurance Company. From judg- 
ment for defendant, plaintiff brings error. Affirmed. 

S. V. Medling and Mayes & Gossom, all of Caruthersville, for appellant. 

Ward, Reeves & Oliver, of Caruthersville, for respondent. 

FARRINGTON, J. From a judgment rendered in the circuit court in defendant’s 
favor, the plaintiff in error brings this case here on writ of error. As we view this 
case, the plaintiff is precluded from recovering as a matter of law. Briefly stated, 
the facts are these: 

[1] The plaintiff entered into negotiations with Mr. J. L. Daniels, agent for 
the Weber Implement Company, for the purchase of a second-hand Dodge automo- 
bile, and practically agreed to give Daniels some notes which he, the plaintiff, owned, 
as part payment for the car. Before closing the deal, he concluded that he would 
prefer a Reo car, which was in the same garage and owned by a man by the name 
of Duncan. He then went to see Duncan, and made a deal whereby Duncan took the 
Dodge car and the plaintiff the Reo roadster. He then went to the garage and 
got the car, and drove it for an hour or so to try it out before closing the deal 
for it, and when he returned to the garage he told Daniels he would take the Reo, 
and Daniels told him to come in and sign up. The plaintiff says he was in a hurry, 
and signed up some papers without reading them or knowing what they were. There 
is no charge in the case that Daniels misled, deceived or in any way tricked the 
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plaintiff into signing the papers which were executed, and plaintiff gives as his rea- 
son for not reading what he was signing that he was “in a hurry.” He then drove 
to the place of business of defendant’s agent, took out a policy of insurance on the 
car, which policy contained a provision making it null and void if the car was 
subject to any lien or mortgage. The automobile was afterwards burned, and de- 
mand made for the insurance. It developed from the testimony that the paper which 
the plaintiff signed in a hurry, and which he did not read, turned out to be a 
chattel mortgage covering the car which was insured securing the payment of the 
notes which the plaintiff was turning over to Daniels, which mortgage was filed 
with the recorder of deeds. 

The plaintiff attempts to evade the provision in the mortgage by claiming that 
he did not know he was signing a chattel mortgage, and did not know there was 
a mortgage covering this car, and therefore the mortgage was void, and not such 
as would be avoided by the provision in the policy. This is not a good defense. 
This court and other courts have repeatedly held that one who signs a contract is 
presumed to know and understand its terms, and a mere failure to read or inform 
himself of such terms, in the absence of fraud, is no defense. Deming Inv. Co. 
v. Wasson (Mo. App.), 192 S. W. 764; Paris Mfg. & Importing Co. v. Carle, 116 
Mo. App. loc. cit. 590, 92 S. W. 751; United Breeders’ Co. v. Wright, 134 Mo. App. 
717, 115 S. W. 470; First Nat. Bank v. Hall, 129 Mo. App. 286, 108 S. W. 633. 

The plaintiff, neither in his petition nor his evidence, undertakes to charge any 
fraud, artifice, or manipulation on the part of Daniels, to whom he gave the mort- 
gage securing the notes which he, the plaintiff, was turning over to Daniels. The 
law of the land and the justice of the case demands that men, who are in full 
possession of their faculties, absence, fraud, or mistake, will be held to their obliga- 
tions entered into in writing. 

[2] The clause avoiding a policy in case*a mortgage is placed upon the prop- 
erty is valid, and a breach thereof renders the policy void. Ramer v. American Central 
Ins. Co., 70 Mo. App. 47. The provision in the policy was a written warranty 
which the plaintiff made, and one materially affecting the risk of insurance. Under 
the evidence we*do not believe that it was an intentional misrepresentation on his 
part, but he made the warranty, because of his negligence in failing to read the 
papers he had just signed, when he took the car out. It is a general rule that 
the law refuses help to one who has brought injury on himself through his own 
negligence. 

[3] The trial court should have given a peremptory instruction at the close of 
the case. It did, however, give an instruction to the jury, along with other in- 
structions, which in effect amounted to a peremptory instruction, in that it advised 
the jury that, if they believed the chattel mortgage was on record, then they must 
find for the defendant. The jury returned a verdict for the defendant, which, under 
the law, made the judgment go for the right party. 

It is unnecessary to notice other matters raised in the brief, and the judgment 
is affirmed. 

Cox, P. J., and Bradley, J., concur. 
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SURETY 

UNITED STATES v. MARYLAND CASUALTY CO. (No. 2214.) 
(Circuit Court of Appeals, Fourth Circuit. June 10, 1924.) 
299 Federal Reporter 942. 

UNITED STATES—SURETY ON BOND OF DISBURSING AGENT HELD 
LIABLE FOR MONEY DRAWN ON HIS OFFICIAL CHECK, THOUGH 
aol PRESENTED FOR PAYMENT UNTIL AFTER HIS RESIGNA- 
Under the terms of a bond executed by a special disbursing agent for a depart- 

ment, conditioned that he should safely keep, pay out, and account for all money 
advanced to him or coming into his hands as such agent, money placed to his credit 
in the treasury subject to his check, is advanced to him, and his surety is liable for 
his failure to account for sums drawn on his checks, issued in his official capacity, 
though not presented for payment until after his a had become effective. 

(For other cases, see United States, Dec. Dig. § 51[11.) 

In error to the District Court of the United States for the District of Mary- 
land, at Baltimore; Morris A. Soper, Judge. 

‘Action at law by the United States against the Maryland Casualty Company. 
From the judgment, the United States brings error. Reversed. 

Frederick W. Brune, Asst. U. S. Atty., and A. W. W. Woodcock, U. S. Atty., 
both of Baltimore, Md. 

Charles T. Reifsnider, of Baltimore, Md. (Austin J. Lilly, of Baltimore, Md., 
on the brief), for defendant in error. 

Before Woods, Waddill, and Rose, Circuit Judges. 

Rose, Circuit Judge. The United States of America, plaintiff below, is here 
plaintiff in error. The defendant in error is the Maryland Casualty Company, a 
Maryland corporation, and it was defendant below. For brevity they will be called 
the government and the surety, respectively. 

On July 12, 1920, a certain Hugh A. Weeks was appointed special disbursing 
agent in the Department of Commerce. As he was to be charged with the dis- 
bursement of public moneys, R. S. § 3614 (Comp. St. § 6603) required him before 
entering upon the duty to give bond in such form and with such security as the 
Secretary of Commerce might approve. Accordingly on the 21st of July he and the 
surety executed and delivered to the government the bond here in suit. It recited 
his appointment by the Secretary of Commerce in the service of the Bureau of 
Foreign and Domestic Commerce as a special disbursing agent for the Department 
of Commerce, for the disbursement of moneys from any appropriation which the 
Secretary of Commerce might designate. The condition of the bond was that Weeks 
should well and truly execute and discharge all the duties of said office of special 
disbursing agent according to the laws of the United States and the regulations 
of the Department of Commerce made in conformity therewith, safely keeping, 
correctly paying out and accounting for all sums of public money advanced to him 
or coming into his hands from time to time, without loaning, using, depositing in 
bank, or exchanging for other funds than as allowed by law. The penalty of the 
bond was $5,000, and 10 days later, on the 3lst of July, there was placed by the 
Treasurer of the United States to the credit of Weeks as such special disbursing 
agent $5,000. of government money. Weeks in his official capacity was sent to 
Paris. He there so conducted himself as to require his recall to this country. He got 
back to New York on December 11, 1920, and at the close of business that day his 
resignation was accepted, but it was not until 9 days later that the Treasury Depart- 
ment obtained possession of the blank checks and departmental identification card 
in his possession. He actually issued check for the entire $5,000 that had been placed 
to his credit, and succeeded in drawing all of it out of the Treasury of the United 
States. For $1,337.15 he accounted to the government. For $3,662.85 he made no 
account whatsoever. He would have been entitled to $700 for salary and expenses 
from November 1, to December 11, inclusive, and for that amount the government 
waived any t technical claim which might possibly arise out of his failure to account, 
but it insists that it was entitled to recover from the surety the remaining $2,962.85. 

The surety admitted its liability for $2,162.85 which had been improperly with- 
drawn by Weeks and had been actually paid out by the Treasurer of the United 
States on or before the date of Weeks’ resignation. The dispute in the case is 
as to the remaining $800. So far as the record discloses, and doubtless so far as 
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is known to either of the parties to the instant suit, the facts are that Weeks drew 
two checks, each dated December 11, one for $500 and the other for $300. The 
first of these he cashed in New York on December 13 and the second in Richmond, 
Va., a week later. It follows from what has been said that there is no question 
that Weeks did misappropriate this $800, that it was part of the $5,000 which, after 
the surety delivered the bond in suit, had been put to his credit as disbursing agent, 
and that he would not have had any opportunity to get it, had the bond not been 
given. The surety nevertheless contends, and the learned judge below held, that 
this $800 was not money advanced to him or coming into his hands during his 
employment by the government as a disbursing agent, because at the close of busi- 
ness on December 11 the money was still in the actual possession and under the 
control of the Treasurer of the United States. It had not then in any physical sense 
come into the hands of Weeks, nor was it in the view of the surety and the court 
below money advanced to him. In other words, as they looked at it, no advance 
was made to Weeks until his check against the $5,000 was actually paid by the 
Treasury Department, and as these two checks in controversy were not in fact 
cashed until some days after he had ceased to be the disbursing agent they were 
not covered by the bond. 

In this view we cannot concur. The government has long found it convenient 
to have disbursing agents. Money has to be put under their control, and it is 
necessary that they be given power to check against the money so deposited by 
the government to their credit. Their checks are drawn and are paid by the Treas- 
ury before they account with it. Any other method of doing business would defeat 
the object of their appointment. The government safeguards itself by requiring 
them to give bonds to make good to it any of its money which they may improperly 
pay out. For its further protection, to keep them out of temptation, and to diminish 
the chances of their making harmful mistakes, it lays down rules and regulations 
to govern them. It requires them to keep in government depositories any money put 
under their control, and it subjects them to civil and criminal penalties for dealing 
with that money in ways other than those it has prescribed. Bonds, rules, and 
regulations are necessary, because in a very real sense the government money is 
advanced to them when it is put to their credit in the Treasury Department and 
made subject to their checks. A quarter of a century ago Attorney General Griggs 
pointed out that, when dusbursing officers drew checks against money already appro- 
priated and placed in the Treasury for meeting such drafts, the Assistant Treasurer 
had nothing to do except to pay the checks in money when presented. 22 Op. Attys. 
Gen. 639 

On the day these checks bore date, Weeks still had the apparent authority, 
if not the moral right, to draw checks against the funds to his credit in the Treas- 
ury. The government officials, who in New York received Weeks’ resignation, did 
not then get from him his blank checks and identification card. The record dis- 
closes nothing further on that subject, and, as negligence is not to be assumed with- 
out proof, the presumption must be that there was some good reason why they did 
not or could not. Even so, they might have notified the Treasurer of the United 
States not to pay any subsequently presented checks of his. Whe‘her they would 
have been entitled to do so, or whether the Treasurer would have been justified in 
acting upon such notice, is open to question. Much hardship and injustice might 
be inflicted upon innocent third parties by the summary stopping of the payment of 
checks which a duly appointed disbursing agent had issued during his term of 
office, merely because they did not happen to be presented to the Treasurer until 
after he had left the government service. Indeed, we do not understand that the 
surety claims the mere failure of government officials to take precautions open to 
them would exonerate it. In any event, we do not in this case think it would be 
either necessary or proper to pass on that question. 

In the court below there was a written waiver of a jury, and the case was 
tried by the judge upon an agreed statement of facts, the material portions of 
which we have summarized. Each party presented to the court prayers embodying 
its theory of the applicable law. The learned judge granted those asked for by the 
surety and refused those requested by the government. In so doing we think there 
was error. It follows that the judgment below must be reversed, and the case 
remanded for a new trial. 

Reversed. 
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BRAMWELL, Superintendent of Banks, v. UNITED STATES FIDELITY 
& GUARANTY CO. (No. 4208.) 
(Circuit Court of Appeals, Ninth Circuit. June 30, 1924.) 
Federal Reporter 705. 

1. BANKS AND BANKING—BANK DEPOSIT OF TRUST FUNDS BY IN- 
DIAN AGENT CREATES “DEBT DUE UNITED STATES,” WITHIN 
PRIORITY STATUTE. 

Deposit in bank by an Indian agent of money held on trust for the Indians 
creates a “debt due the United States,” within the meaning of Rev. St. 3466 (Comp. 
St. § 6372), giving priority to debts due the United States in cases of insolvency. 

(For other cases, see Banks and Banking, Dec. Dig. § 80[7].) 

2. BANKS AND BANKING—BANK HELD “INSOLVENT, ” WITHIN STAT- 
UTE GIVING PREFERENCE TO DEBTS DUE THE UNITED STATES. 
A bank, the value of whose assets was less than the amount of its indebtedness, 

and which voluntarily, by resolution of its board of directors, surrendered all its 

assets to the state superintendent of banks for the purpose of liquidation, held to 
have committed an act of bankruptcy and to be “insolvent,” within the meaning of 

Rev. St. § 3466 (Comp. St. § 6372), giving preference to debts due the United States. 
[Ed. Note—For other definitions, see Words and Phrases, First and Second 

Series, Insolvency—Insolvent.] 

(For other cases, see Banks and Banking, Dec. Dig. § 80[4].) 

3. BANKS AND BANKING—VOLUNTARY SURRENDER OF PROPERTY 
+O Ea ag OFFICER FOR LIQUIDATION HELD “ACT OF BANK- 
RUPTCY.” 

Under Or. L. §§ 6221-6223, which abolishes receiverships for insolvent banks 
and substitutes administration by the state superintendent of banks, a voluntary trans- 
fer of its property by an insolvent bank to the superintendent of banks for the 
purpose of liquidation is equivalent to putting it in charge of a receiver or trustee, 
and constitutes an “act of bankruptcy,” under Bankruptcy Act, §3a(4), being 
Comp. St. § 9587 

(For other cases, see Banks and Banking, Dec. Dig. § 73.) 

Appeal from the District Court of the United States for the District of Oregon; 
Robert S. Bean, Judge. 

Suit in equity by the United States Fidelity & Guaranty Company against Frank 
C. Bramwell, Superintendent of Banks of the State of Oregon. Decree for com- 
plainant, and defendant appeals. Affirmed 

For opinion below, see 295 Fed. 331. 

The superintendent of the Klamath Indian reservation had on deposit with the 
First State & Savings Bank of Klamath Falls, Ore., $96,000, which had come into 
his possession as such superintendent; the same being individual Indian moneys and 
tribal funds of the agency. The bank, with the appellee herein as surety, executed 
to the United States a bond to secure the payment of said deposits. On January 
28, 1922, the bank had become insolvent, and by resolution of its board of directors 
its assets were turned over to the superintendent of banks of the State of Oregon, 
who took possession for liquidation. The appellee, as the surety on the bond, paid 
to the superintendent of the Indian reservation a sum of money equal to the amount 
so deposited by him, and the latter executed an instrument assigning all claim and 
interest of the United States to the appellee. The appellee filed its claim for reim- 
bursement with the superintendent of banks of the State of Oregon. The claim 
was rejected as a preference claim, but was allowed as an unpreferred claim against 
the assets of the bank. The appellee thereupon brought its suit in the court below 
to enforce its claim of preference. A trial on the pleadings and the evidence resulted 
in a decree in favor of the appellee, declaring it entitled to the payment of $96,932.30, 
with interest, out of the assets of the bank in preference to unsecured and unpre- 
ferred creditors and depositors. 

Bowerman & Kavanaugh, of Portland, Ore., and H. C. Merryman, of Klamath 
Falls, Ore., for appellant. 

Dey, Hampson & Nelson, and George L. Buland, all of Portland, Ore., for 
appellee. 

Before Gilbert, Ross, and Rudkin, Circuit Judges. 

Grteert, Circuit Judge (after stating the facts as above). The appellant con- 
tends that the court below erroneously ruled that the deposit of the moneys by the 
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superintendent created a debt due to the United States from the bank, and erred 
in deciding that the ‘bank was insolvent within the meaning of section 3466 of the 
Revised Statutes (Comp. St. § 6372), and that it was error to decree to the appellee 
priority in the payment of its claim over unsecured and unpreferred creditors and 
depositors. 

[1] Notwithstanding that the money on deposit with the bank stood in the name 
of the Indian agent and was held for the use and benefit of the Indians as their 
property, there can be no question but that it represented a debt due from the bank 
to the United States. This is recognized in the terms of the bond which was given 
to secure its payment, and it is the generally accepted doctrine as to all moneys 
held by officers of the United States in trust for the use and benefit of the Indians. 
The United States, under its treaty with the Klamath Indians, was the guardian 
of the Indians on the reservation. United States v. Humason (C. C.), 8 Fed. 71; 
United States v. Fidelity Trust Co., 121 Fed. 766, 58 C. C. A. 42; United States 
v. Comet Oil & Gas Co. (C. C.), 187 Fed. 674; United States v. Gray, 201 Fed. 291, 
119 C. C. A. 529; Watson v. United States (C. C. A.),, 263 Fed. 700; Central Nat. 
Bank of Tulsa v. United States (C. C. A.), 283 Fed. 368; United States v. State 
of Oklahoma, 261 U. S: 253, 43 Sup. Ct. 295, 67 L. Ed. 638. 

[2] Section 3466 of the Revised Statutes (Comp. St. § 6372) provides as follows: 

“Whenever any person indebted to the United States is insolvent, * * * the 
debts due to the United States shall be first satisfied; and the priority hereby 
established shall extend as well to cases in which a debtor, not having sufficient 
property to p2y all his debts, makes a voluntary assignment thereof, or in which 
the estate and effects of an absconding, concealed, or absent debtor are attached by 
process of law, as to cases in which an act of bankruptcy is committed.” 

In Conrad v. Atlantic Insurance Co., 1 Pet. 386, 7 L. Ed. 189, it was said: 

“A mere inability of the debtor to pay all his debts is not an insolvency within 
the statute; but it must te manifested, in one of the three modes pointed out in the 
explanatory clause * * * referred to.” 

And in Beaston v. Farmers’ Bank of Delaware, 12 Pet. 102, 9 L. Ed. 1017, 
the court said: 

“No evidence can be received of the insolvency of the debtor until he has been 
divested of his property in one of the modes stated in the section.” 

In United States v. Oklahoma, 261 U. S. 253, 43 Sup. Ct. 295, 67 L. Ed. 638, 
the court held that the meaning of the word “insolvent” used in the act, and of the 
insolvency therein referred to, is limited by the language to “cases where a debtor, 
not having sufficient property to pay all his debts, makes a voluntary assignment.” 
Said the court: 

“Mere inability of the debtor to pay all his debts in ordinary course of business 
is not insolvency within the meaning of the act, but it must be manifested in one 
of the modes pointed out in the latter part of the statute which defines or explains 
the meaning of insolvency referred to in the earlier part.” 

In brief, the statute, as construed by the decisions of the Supreme Court, means 
this: That debts due the United States shall be first satisfied in cases where the 
debtor is insolvent and has not sufficient property to pay all his debts and in addi- 
tion thereto either makes a voluntary assignment of his property or commits an act 
of bankruptcy, or his property is attached as that of an absconding or concealing 
debtor. As applied to the present case, the question whether the debt here involved 
was payable first to the United States out of the assets of the bank depends upon 
whether or not the bank made a voluntary assignment of its property or committed 
an act of bankruptcy. What was done by the bank was this: On January 28, 1922, 
the directors adopted a resolution that the superintendent of banks for Oregon be 
given full control of the affairs of the bank. It is stipulated that on that date the 
total value of the assets of the bank was less than the amount of its indebtedness. 
The superintendent of banks took possession of the property and business of the 
bank pursuant to the laws of the State of Oregon, and he continued in possession 
for the purpose of liquidation and administration of the bank’s assets. 

The appellant relies upon the Oklahoma case above cited. There the court held, 
first, that the bank in that case was not insolvent, within the meaning of section 3466; 
and, second, that the complaint did not allege the commission ofan act of bank- 
ruptcy. The court found that under the Oklahoma Banking Law insolvency arises 
whenever a bank is unable to pay all its debts and continue as a going banking con- 
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cern, whereas, urider section 3466, a bank is insolvent if it has not sufficient property 
to pay all its debts. In considering whether or not the Oklahoma bank had com- 
mitted an act of bankruptcy under the National Bankruptcy Law (Comp. St. §§ 9585- 
9656), the court said: 

“In this case it is not alleged that the Oklahoma state bank voluntarily placed 
itself in the hands of the bank commissioner under section 302, or that it made a 
voluntary assignment of its property; but it is alleged that the bank commissioner 
adjudged it insolvent and took charge and possession of its assets. No action on 
the part of the bank was necessary, and none is alleged.” 

In the case at bar, however, action on the part of the bank is clearly shown. 

The directors voluntarily placed the bank in the hands of the superintendent of banks 
and surrendered to him possession of all the assets thereof for the purpose of liqui- 
dation. We are of the opinion that thereby the bank committed an act of bank- 
ruptcy under subdivision 4 of section 3a of the Bankruptcy Act, which declares it 
to be an act of bankruptcy when one has— 
“made a general assignment for the benefit of his creditors, or, being insolvent, 
applied for a receiver or trustee for his property or because of insolvency a receiver 
or trustee has been put in charge of his property under the laws of a state or a 
territory, or of the United States.” . 

In the Oklahoma case the conclusion was reached that the bank commissioner 
was not a receiver or trustee appointed because of insolvency within the meaning 
of the Bankruptcy Act, and that he did not take possession owing to the existence 
of insolvency within the meaning of the federal laws. But in the case at bar there 
was first insolvency as defined by section 3466, and the resolution of the board 
of directors was, we think, tanamount to a voluntary and general assignment within 
the meaning of the National Bankruptcy Act. Thereby the affairs of the bank 
passed absolutely out of the control of its officers and into the control of an officer 
whose duty was to liquidate the bank’s business and distribute its assets among its 
creditors and depositors. It is true that in United States F. & G, Co. v. Bramwell, 
108 Ore. 261, 287, 217 Pac. 332, 341, the court said that: 

“It would seem” that in the superintendent’s taking possession of the assets of 
a bank “the bank’s title to the assets would not be divested until the assets were 
sold, and that the dividing line at which the title would pass from the bank would 
be the time when the sale was made.” 

What was there said, however, does not negative the fact that the possession and 
control of the bank officers over the assets of the bank were as completely divested 
by their resolution and as completely vested in the superintendent of banks as they 
could be by any conceivable assignment for the benefit of creditors, and that the 
title to the assets, although it might be in abeyance until a sale by the superintendent 
of banks, could not possibly, under the facts in the case, ever be restored to the 
corporation, but must inevitably be divested in carrying out the purpose of the 
resolution. 

A general assignment under the Bankruptcy Act is one in which the debtor 
transfers all, or substantially all, of his property to another in trust, to collect the 
amounts owing to him, to sell and convey the property, to distribute the proceeds 
thereof among the creditors, and to return the surplus, if any, to the debtor. 1 Love- 
land on Bankruptcy 329; Missouri American Elec. Co. v. Hamilton-Brown Shoe Co., 
165 Fed. 283, 91 C. C. A. 251; In re McCrum, 214 Fed. 207, 130 C. C. A. 555. 
And in order to be a general assignment, within the meaning of the Bankruptcy Act, 
it is not necessary that the assignment be formal, or that it be valid for all purposes. 
In re Federal Lumber Co. (D. C.), 185 Fed. 926. It was held, in Re C. H. Bennett 
Shoe Co. (D. C.), 140 Fed. 687, that a corporation organized under the laws of 
Connecticut committed an act of bankruptcy where, because of its insolvency, its 
stockholders signed an agreement for its dissolution and the transfer of its property 
to its directors as trustees to wind up its affairs. So, where part of the bankrupt’s 
property had been taken charge of by a state official under a state law for the benefit 
of creditors, and the bankrupts thereupon conveyed to the same official the remainder 
of their property for the benefit of all their creditors, it was held that the -two 
transactions together amounted to a general assignment. In re Salmon (D. C.), 
143 Fed. 396. And where a bankrupt conveyed his entire stock of merchandise and 
substantially all his property to a trustee to effect a settlement in composition with 
his creditors, authorizing the trustee to sell the property and distribute the net pro- 
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ceeds among the creditors, and, if he was not able to make such composition, to 
account for the proceeds to the bankrupt, it was held that the conveyance was an 
assignment for the benefit of creditors. In re Hersey (D. C.), 171 Fed. 998. 

A confession of judgment by a debtor to a trustee for all his creditors was 
held a general assignment for the benefit of creditors and an act of bankruptcy. 
In re Green (D. C.), 106 Fed. 313. In Moody-Hormann-Boelhauwe v. Clinton Wire 
Clothing Co., 246 Fed. 653, 158 C. C. A. 609, it was held that a general assign- 
ment within the meaning of the Bankruptcy Act embraces any act by the alleged 
bankrupt having the effect of a conveyance of all its property and the appropria- 
tion of it to raise funds to pay its debts, share and share alike. In that case the 
corporation, having been dissolved by vote of stockholders, transferred its prop- 
erty to its directors as trustees under a state statute providing that the president, 
directors and manager of the corporation should be trustees for the creditors and 
stockholders, with full power to settle the corporate affairs, collect debts, and divide 
the property among the stockholders after paying the debts. In Gill v. Farmers’ & 
Manufacturers’ Bank, 189 Mo. App. 401, 176 S. W. 1111, it was held that a special 
deposit by a debtor of all her assets with the bank which was one of her creditors, 
with directions to pay all creditors their pro rata share, constituted an assignment 
for the benefit of creditors, within the meaning of the Bankruptcy Act, and was an 
act of bankruptcy. 

[3] Again, the law of Oregon (Ore. L. tit. 35, c. 5) abolishes receiverships of 
insolvent banks and provides a substitute therefor in the superintendent of banks. 
We think it should be held that the voluntary transfer of the bank and its property 
to the superintendent of banks and the submission thereof to his administration in 
fiquidation and disposition of the proceeds was in substance putting a “receiver or 
trustee” in charge of the bank’s property under the law of the state and within 
the meaning of the Bankruptcy Act. The decision in the Oklahoma case is not 
authority to the contrary. There it was held that the bank commissioner in charge 
of the bank was not a receiver, as defined in the Bankruptcy Act, for the reason 
that he did not take possession because of the existence of insolvency, but acted 
only as an instrumentality of the state in the exercise of its police power to effect 
the protection of depositors, with authority to pay depositors promptly out of a 
state guaranty fund if necessary. There was no transfer in that case, nor assign- 
ment, nor any act of the officers of the bank by way of surrendering the bank’s 
assets, but the bank commissioner upon his own initiative took possession under the 
provisions of the state law. 

Under the laws of Pennsylvania, providing that at the instance of a judgment 
creditor a sheriff might upon execution sell all the property of a corporation debtor 
and distribute the proceeds among all the creditors of the corporation, it was held 
that such proceedings resulted in placing the sheriff as “receiver or trustee” in charge 
of the property because of its insolvency, and constituted an act of bankruptcy. 
In re International Coal Mining Co. (D. C.), 143 Fed. 665. So in Re Hercules 
Atkin Co. (D. C.), 133 Fed. 813, it was held that the clause of the Bankruptcy Act, 
“where, ‘because of insolvency, a receiver or trustee has been put in charge of his 
property under the laws of a state, of a territory, or of the United States’ does not 
mean exclusively that a trustee must have been put in charge by order of a court, 
but embraces as well a case where liquidating trustees have been elected by an in- 
solvent * * * corporation, as provided by the statute under which it is organized.” 

The decree is affirmed. 


UNITED SUPPLY CO. et al. v. UNITED STATES FIDELITY & 
GUARANTY CO. (No. 14924.) 
(Court of Appeals of Georgia, Division No. 2. July 14, 1924.) 
123 Southeastern Reporter 907. 
(Syllabus by the Court.) 
1. SCHOOLS AND SCHOOL DISTRICTS—INDEMNITY BOND HELD NOT 

TO BE STATUTORY BOND REQUIRED OF CONTRACTORS. 

An indemnity bond in favor of a public board or body, as the board of education 
of McIntosh county, executed by one having a contract with the obligee for the 
erection of a school building, as principal, and by another, as surety, conditioned 
for the faithful performance by the principal of the contract, which bond upon its 
face indemnifies the said board of education of McIntosh county only, and does not 
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by its terms purport to be for the use of any person “doing work or furnishing 

skill, tools, machinery, or materials under or for the purpose of such contract,” and 

which nowhere expressly purports to be the statutory bond required of a contractor 
for the doing of public work, as provided by the act of the Legislature approved 

August 19, 1916 (Ga, L. 1916, p. 94), is not the statutory bond required of con- 

tractors for the benefit of such last- ——_ persons under that act. American Surety 

Co. v. Small (Ga. Sup.), 120 S. 617. 

(For other cases, see Schools Be School Districts, Dec. Dig. § 81[2]. 

2. SCHOOLS AND SCHOOL DISTRICTS—PETITION IN SUIT AGAINST 
SURETY BY ONE FURNISHING MATERIALS FOR BUILDING 
PROPERLY DISMISSED ON DEMURRER. 

The petition in a suit against the surety by one furnishing materials for the 
erection of the school building for the public board therein referred to was prop- 
erly dismissed on demurrer. 

(For other cases, see Schools and School Districts, Dec. Dig. § 81[2].) 

Error from City Court of Brunswick; R. D. Meader, pro hac, Judge. 

Action by the United Supply Company and others against the United States 
Fidelity & Guaranty Company. Judgment for defendant, and plaintiffs bring error. 
Affirmed. 

Tyson & Tyson, of Darien, and F. M. Scarlett, Jr., and Conyers & Wilcox, all 
of Brunswick, for plaintiffs in error. 

Bennet, Twitty & Reese, of Brunswick, for defendant in error. 

STEPHENS, Ji Judgment affirmed, 

Jenkins, P. J., and Bell, J., concur. 


UNITED STATES FIDELITY & GUARANTY CO. OF BALTIMORE vy. 
CROWN CORK & SEAL CO. OF BALTIMORE CITY. (No. 40.) 
(Court of Appeals of Maryland. April 10, 1924.) 

125 Atlantic Reporter 818. 
INSURANCE—INSURER’S’ LIABILITY UNDER BOND INSURING 

AGAINST LOSS BY DISHONESTY OF INSURED’S EMPLOYEES 

CONSTRUED. 

Under a bond insuring against loss through dishonesty of employees in amounts 
specified with respect to each employee, and from time to time increased or de- 
creased, bond held separate, and continuing only so long as obligation remained 
unchanged ; and hence insurer’s liability, with respect to any one employee, was meas- 
ured by amount of insurance in force on such employee during period in which 
such amount remained unchanged, and where losses accrued in separate periods, it 
would be liable to extent of insurance in force in each period respectively. 

(For other cases, see Insurance, Dec. Dig. § 508[%4].) 

Appeal from Baltimore City Court; Eli Frank, Judge. 

“To be officially reported.” 

Action by the Crown Cork & Seal Company of Baltimore City against the 
United States Fidelity & Guaranty Company of Baltimore. Judgment for plaintiff, 
and defendant appeals. Affirmed. 

Argued before Thomas, Pattison, Offutt, and Digges, JJ. 

Edgar Allan Poe, of Baltimore (Bartlett, Poe & Claggett, of Baltimore, on 
the brief), for appellant. 

Roger B. Williams and Arthur W. Machen, Jr., both of Baltimore (Hershey, 
Machen, Donaldson & Williams, of Baltimore, on the brief), for appellee. 

Orrutt, J. This appeal involves the construction of what may be called a 
“schedule bond,” that is a bond of insurance in which the insurer in consideration 
of the payment of certain premiums undertakes to indemnify the assured up to a desig- 
nated amount, during a term which may be fixed or uncertain, against loss occa- 
sioned through the fraudulent or dishonest conduct of employees, whose names 
appear in a schedule which is a part of the insurance contract. 

The facts are undisputed, and in part are very concisely and clearly stated in 
this extract from the appellant’s brief: 

“The bond sued on, styled a ‘schedule bond,’ was originally issued in May, 1918, 
and was unlimited as to its duration. It was intended that employees of the Crown 
Cork & Seal Company would be listed under it from time to time in varying amounts 
as to liability, and that the extent of the liability as to each employee so listed might 
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also be increased or diminished from time to time, the premiums to be paid upon 
these various and varying risks to be calculated upon a certain basic annual rate, 
to wit, 25 cents per $100 of insurance. As changes occurred, either in the -identity 
of the employees or in the amount of insurance upon an employee, proper premium 
adjustments were made. There was no renewal of the original bond, but the bond 
was simply continued in force from year to year upon payment of the premiums 
called for thereby. 

“One John Doe, an employee of the appellee, whose misappropriations have 
given rise to this suit, was covered by this schedule bond for a number of years 
in varying amounts as follows: From January 20, 1919, to March 15, 1920, $20,000; 
from March 15, 1920, to March 1, 1922, $25,000; from March 1, 1922, to December 
14, 1922, $10,000. On this latter date it was discovered that he was an embezzler, 
and he was immediately discharged. An examination of his accounts showed that 
between January 19, 1919, and December 14, 1922, he had embezzled $27,537.29, of 
which sum $13,079.82 was embezzled between May 4, 1921, and March 1, 1922, and 
$14,459.47 between March 1, 1922, and December 14, 1922. The appellant admitted 
its liability for $13,079.82, and promptly paid that sum to the appellee. It denies 
liability as to the $14,459.47 or any part thereof.” 

The policy or bond of insurance was executed on May 28, 1918, and contained, 
among other things, these provisions: 

“The United States Fidelity & Guaranty Company, as insurer, for a premium 
based upon an annual rate per one hundred dollars of insurance, hereby guarantees 
to pay to the Crown Cork & Seal Company, the employer, such pecuniary loss as 
the employer shall sustain (limited only by the provisions hereof) of money, bonds, 
debentures, scrips, certificates, warrants, transfers, coupons, bills of exchange, mer- 
chandise, or other property, including that for which employer is responsible, occa- 
sioned by any act or acts of fraud, dishonesty, forgery, theft, larceny, embezzlement, 
wrongful abstraction, or misapplication or misappropriation or any criminal act by 
any of the employees listed hereunder directly or through connivance in any position 
and at any location in the employer’s employ, and during the period commencing 
upon the date each is listed hereunder, and continuing in the amounts named until 
the termination of this insurance, and discovered within twenty-four months after 
the termination of this insurance on behalf of such employee or employees. 

“Provisos : 

“(1) On application, other employees may be added hereto from time to time 
by the insurer issuing an acceptance in writing, stating the amount and the date 
added, and this insurance on any employee may be increased or decreased by the 
insurer without impairing the continuity hereof, provided the insurer’s aggregate 
liability, under all its bonds and engagements on any one employee, shall not exceed 
the largest bond or engagement on such employee.” 

The “premium year” ran from June 1 in any given year during the life of the 
policy to June 1 in the following year, and, to quote from the agreed statement 
of fact, whenever an employee was added between said dates to the aforesaid list 
of employees covered by said policy, a proportionate fractional part of the agreed-on 
premium was paid to cover the fraction of the year until the next succeeding June 1. 
A short time prior to June 1 of each year during the existence of said policy 
the defendant would mail to the plaintiff notice of premium that would be due on the 
succeeding Ist of June.” The “notice” referred to contained this provision: 

“It is understood that the United States Fidelity & Guaranty Company, of Balti- 
more, Maryland, does not assume liability during any year or years, or for any 
default or defaults in the aggregate exceeding the amount of its suretyship as 
determined by the original obligation of suretyship.” 

John Doe, an employee of the insured, was first listed on the schedule which 
formed a part of the insurance contract on January 20, 1919, for $20,000, which 
amount was changed from time to time, as indicated above in the manner provided 
in the policy. 

As has. been stated, the insurance company denied any liability for losses which 
occurred through the defalcation of the insured’s employee, John Doe, subsequent 
to March 1, 1922, upon the theory that as it had paid for all losses occurring during 
the whole period, that the bond or engagement on that employee was fixed at $25,000; 
that it was not liable for further losses occurring through the defalcation of such 
employee after that amount had been reduced to $10,000, because “it never issued 
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but one bond; that the annual payment of premiums and the periodical adjustment 
of premiums merely continued the original bond in force, from period to period, 
subject to all of its original terms and conditions.” 

The assured, refusing to accept this theory, brought suit on the bond in the 
Baltimore city court, where it was tried before the court on an agreed statement of 
fact under sections 54 and 55 of article 75 of Bagby’s Code, Public General Laws 
of Maryland, and at the conclusion of that trial the court entered a judgment for 
the plaintiff for $10,355, in accordance with these provisions of the agreed state- 
ment of fact: 

“If the court shall be of opinion that, upon the aforegoing facts, the plaintiff is, 
by the true construction of said policy, entitled to recover the amount embezzled by 
said John Doe after March 1, 1922, not exceeding, however, ten thousand dollars 
($10,000), in addition to the said sum of thirteen thousand and seventy-nine dollars 
and eighty-two cents ($13,079.82) paid, the court shall enter judgment against the 
defendant in favor of the plaintiff for ten thousand dollars ($10,000), and costs, 
with interest in the discretion of the court from the fifth day of April, 1923; but 
if the court shall be of opinion that the defendant is not liable for the amount em- 
bezzled by the said John Doe after March 1, 1922, then judgment shall be entered 
for the defendant for costs. From such determination, either party aggrieved thereby 
shall have the right to appeal to the Court of Appeals.” 

From that judgment this appeal was taken, and, as will be seen, the only ques- 
tion it presents is whether the appellant is liable to the appellee for losses occurring 
in each premium period up to the amount of insurance in force during such period 
on the employee whose conduct is the basis of the claim, not exceeding in the aggre- 
gate “the largest obligation for any single period, during which the employee is 
listed, and during the life of the bond.” Opinion of Baltimore city court. 

In dealing with that question, it may be said at the outset that the phraseology of 
the bond is needlessly obscure, since the purpose it was designed to effect was 
plain and single. That purpose was to insure the appellee for a certain period against 
loss through the dishonesty of its employes. If it was intended that, in the event of 
losses through the contingencies contemplated by the bond, occurring through two 
or more periods which were measured by variances in the amounts of insurance, 
that the insurer, having paid the loss occurring in one period, should not be liable for 
any losses occurring in a subsequent period or periods in which the amount of in- 
surance was less than what it had so paid, that intention could and should have 
been expressed in less ambiguous language than that employed in the bond. 

Certainly no such intention is conveyed by the phrase “provided the insurer’s 
aggregate liability, under all its bonds and engagements on any one employee, shall 
not exceed the largest bond or engagement on such employee.” Nor by the mere 
fact that the bond was in a sense a continuing bond. For whatever the language 
we have quoted may mean, there is nothing in it to indicate that, by it, the insurer 
meant to say that, having once paid a loss due to the defalcation of an employee, 
im any given period, it would not thereafter, in any period subsequent to a change 
in the amount of insurance on the defaulting employee, be liable for a loss occasioned 
through conduct of that employee covered by the policy up to the amount of insur- 
ance in force during the period in which the later defalcation occurred. 

The language referred to may be variously construed. The appellant contends 
that it means that, if it had in addition to the insurance named in the schedule 
bond, written other bonds or policies on some individual covered by the schedule 
bond, that its aggregate liability under both bonds would be limited to the largest 
amount named in either. That it did intend that is not probable, for even if it 
had the power to do so, in the absence of some express declaration of such an 
intention, we would not assume that it intended, in the schedule bond, to restrict its 
power to make such other bonds in reference to individuals covered by it, as future 
exigencies might require. 

It may have the meaning given it by the learned judge who tried the case below; 
that is, that “the defendant is liable for the amount of any defalcation in each period, 
not exceeding the limit assumed for that period, but the aggregate liability for all 
periods must not exceed the largest obligation for any single period, during which 
the employee is listed, and during the life of the bond,” which is also the meaning 
given to it by the appellee. Or it could mean that the insured’s liability for any 
accumulation of losses occurring in several periods should be limited to the amount 
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of insurance named in the largest bond, or, if effect is given to the provision of the 
premium notice referred to above, that such liability would be limited to the amount 
of its “suretyship as determined by the original obligation of suretyship.” Both 
parties agree that the language-under consideration is beyond question clear, explicit, 
and unambiguous, but each also contends that it means a diametrically different thing. 
In view of what has been said, we do not ourselves regard it as free from doubt, 
and will therefore resort to its contex, and to the objects and purposes which the 
parties to the contract proposed to accomplish by it, and to their apparent intention 
concerning those objects and purposes, as manifested by the whole instrument, to 
ascertain its true meaning. 

As has been said, the bond was in a sense continuing; that is, it was continuing 
as to the general plan or scheme contemplated by it, to wit, to indemnify the in- 
sured against losses occurring through the dishonesty of such employees as were 
designated in the accompanying schedule, but as to the several individual employees 
named therein, it was not continuing. The amount of the premium payable upon 
the whole policy was constantly changing, the amount of the obligation or engagement 
with respect to the several employees was from time to time increased or decreased, 
and changes were from time to time made in the personnel of the employees named 
in the schedule. As to such employees, considered severally, the bond must itself be 
regarded as several, and separate as to each, and as to each continuing only so long 
as the engagement or obligation as to him remained unchanged. And the lability of 
the insurer, therefore, with respect to any one employee named, must be measured 
by the amount of insurance in force on such employee during the period in which 
such amount remained unchanged. And where losses occurred in separate periods 
it would be liable up to the amount of insurance in force in each period respectively, 
subject to the limitations referred to above. In arriving at this conclusion, we have 
not considered whether renewals of such a bond as the one under consideration con- 
stitute separate contracts, because that question is technically and strictly not perti- 
nent to the inquiry, since with each change in the amount of insurance an old contract 
was not renewed, but a new contract was made. 

This conclusion appears inevitable from the very nature of the acts with which 
we are dealing. The appellee was buying, and the appellant was selling a form of 
protection. For that protection the insured paid at the rate of 25 cents per $100 
of indemnity per annum. At the end of any year it could have terminated the current 
contract of insurance, or indeed at any time, and could have procured a new bond 
from the insurer. In that event it could not well be said that the insurer would not 
have been liable on each bond for losses during each of the periods respectively 
covered by such bonds, and in effect that was just what was done as to each em- 
ployee named in the schedule bond. But if the appellant’s contention that, after 
it paid $13,079.82 for losses occurring prior to March 1, 1922, when the amount 
of the bond was $25,000, it was not liable for losses occurring in the subsequent 
period, when the bond was only $10,000, is correct, then the insured was paying for 
what he did not receive. Such a construction is forced, unsubstantial, and unreason- 
able, for if the insured believed that under the policy he was receiving no protection 
against losses occurring after ]farch 1, 1922, it is not likely that he would have con- 
tinued to pay the same premiums he had paid when he did receive such protection. 
Nor can it be assumed that the insurer so understood it, because it must have known 
that it could not readily sell insurance on such terms. We do not mean to say that an 
insurer could not limit its liability for an accumulation of losses, as this company has 
done in its premium notice, but that under this bond it was not intended that the in- 
sured should pay for protection which it did not receive, as would be the case if 
appellant’s contention is correct. For although the insured had paid the premiums on 
a bond of $10,000 from March 1, 1922, to June 1, 1922, and from June 1, 1922, to 
December, 1922, yet it contends that it is responsible for no losses occurring after 
March 1, 1922. Without further prolonging this opinion, it follows from what we 
have said that in our opinion there was no error in the ruling of the trial court, and 
the judgment appealed from must be affirmed. 

Judgment affirmed, with costs to the appellee. 
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PEOPLE for use and benefit of TOWNER HARDWARE CO v. MORRISON 
et al. (No. 64, June Term.) 
(Supreme Court of Michigan. July 24, 1924.) 
199 Northwestern Reporter, 689. 

1, PRINCIPAL AND SURETY—IN VIEW OF TERMS OF BOND SURETY 
FOR BUILDING CONTRACTOR HELD NOT RELEASED BY CHANGE 
IN PRINCIPAL CONTRACT. 

Where building contractor’s bond, required by Comp. Laws 1915, § 14827, for 
construction of public buildings, contained waiver by surety of notice of alterations 
agreed upon by contracting parties, surety’s claim of release by change mutually 
agreed upon in contract terms as to kind and quality of furnishing hardware to be 
used, involving difference in cost of only $116, was untenable. 

(For other cases, see Principal and Surety § 100[4].) 

2. SCHOOLS AND SCHOOL DISTRICTS—FURNISHER OF HARDWARE 
FOR SCHOOL BUILDING HELD NOT “SUBCONTRACTOR” RE- 
QUIRED TO GIVE NOTICE TO RECOVER ON CONTRACTOR’S BOND. 
A hardware dealer furnishing standard stock goods to contractor for school 

building under its own specifications differing in kind and quality from those specified 

by architect held not subcontractor within Comp. Laws 1915, § 14827, so as to be pre- 
vented from recovering against surety on contractor’s bond by failure to give notice 

of claim before payment for the work was made, as required by section 14828. 
(For other cases, see Schools and School Dictricts, Dec. Dig. § 81[2].) 

Error to Circuit Court, Muskegon County; John Vanderwerp, Judge. 

Action by the People, for the use and benefit of the Towner Hardware Com- 
pany, against Alvin R. Morrison and the A<tna Casualty & Surety Company. From 
judgment for less than its claim, plaintiff bring error. Reversed and new trial 

ranted. 

Argued before Clark, C. J., and McDonald, Bird, Sharpe, Moore, Steere, Fel- 

lows, and Wiest, JJ. 

John G. Anderson, of Muskegon, for appellant. 

Travis, Merrick, Warner & Johnson, of Grand Rapids, for appellee A*tna Cas-- 
ualty & Surety Co. 

Steere, J. In May, 1921, defendant Morrison, of Port Huron, contracted with 
the board of education at Grand Haven to construct a school building in that city, 
and gave bond to pay for all labor performed, material furnished, etc., in the con- 
struction of said building, as required by section 14827, Compiled Laws 1915, with 
defendant Attna Casualty & Surety Company as his surety. In compliance with his 
request the Towner Hardware Company, of Muskegon, submitted to Morrison, on 
May 10, 1921, an offer to supply the finishing hardware for said building for $1,325, 
according to the architect‘s specifications shown it by him. Later the hardware com- 
pany submitted to him an offer to fill that bill for $1,184, and at the same time made 
him an offer to supply the finishing hardware for the building “as per schedule in- 
closed herewith and as per plans,” for $1,300. This was for the Sargent Bauer- 
Barff (BB) trim of hardware, of wrought design differing in kind and quality from 
those scheduled in the architect’s specifications. ; ; yg 

Morrison accepted the last offer, and plaintiff furnished him that kind of finishing 
hardware, claimed to ke of better quality and more appropriate for the building than 
the kind described in the architect’s specifications. It also furnished him for use in 
the building other items of hardware as he ordered them from time to time during 
progress of the construction, not all of which was used, some being returned and credit 
given him therefor, reducing that account to $474.66. He did not pay for any of the 
hardware furnished him by plaintiff, and this action was brought against him and his 
surety to recover for the same. Plaintiff failed to get service upon him, and the surety 
company is the only defendant before the court. — 

The case was heard by the court without a jury. The two grounds of defense 
urged were that plaintiff was not a materialman, but a subcontractor, under the pro- 
visions of section 1, Act 187, Public Acts of 1905 (section 14827, Comp. Laws 1915), 
and could not recover against the surety because of failure to give notice thereof as 
required by section 2 of the act (section 14828, Comp. Laws 1915), and also because 
plaintiff was a party to alteration of the contract in substituting the Bauer-Barff finish- 
ing hardware for that specified by the architect without the latter’s written order. 

During the trial it was conceded by defendant’s counsel that, as to the hardware 
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furnished from time to time, for which the bill amounted to $474.66, plaintiff was a 
materialman. The trial court found and held that plaintiff was a subcontractor in fur- 
nishing the bill of Bauer-Barff hardware under its accepted offer of $1,300, and could 
not recover for it, but rendered judgment against the defendant for the $474.66 bill 
with interest. 

[1] Defendant’s claim of release by change in the terms of the contract is not 
tenable. The contract price for erection of the building was $177,475. The bond was 
for $90,000. The change in the kind and quality of finishing hardware was agreed 
upon by the parties to the building contract. The difference between its cost and the 
lowest offer to furnish that specified by the architect was but $116. The contractor’s 
bond given in the case expressly provides that: 

“The surety hereby waives whatever right it may have to be notified of any such 
alterations, modifications and additions which may hereafter be agreed upon by the 
parties to said contract, * * * and acknowledges itself to be bound for all such 
alterations, modifications and additions, as fully as though proper notice thereof had 
been given to it and it had consented thereto; provided always, that the total cost 
cf such alterations (etc.) shall not exceed 10 per cent. of amount of contract over and 
above the contract price mentioned in said contract.” 

[2] Plaintiff's most serious contention is against the trial court’s ruling that it was 
not acting in the capacity of a materialman, but as a subcontractor, when furnishing 
the $1,300 worth of finishin ghardware ordered from it by Morrison for the building. 
The written evidence upon that subject so far as material is as follows: 

“October 19, 1921. 

“Mr. A. R. Morrison, Grand Haven, Michigan—Dear Sir: We are pleased to 
quote you on the finishing hardware for Grand Haven high school building at Grand 
Haven, Michigan, as per schedule inclosed herewith and as per plans for lump sum 
price of $1,300, f. o. b. Grand Haven, Michigan, goods to be marked for openings. 
This figure is based on Sargent hardware TC design (wrought) in finishes as follows: 
[Here follows plaintiff’s list or schedule of material and articles proposed to be fur- 
nished.] We would advise that our proposition of May 10, on finishing hardware, as 
rer architect’s specifications, namely, lump sum price $1,325, has been refigured and 
our today’s price on this proposition would be $1,184. * * * 

“Yours truly, Towner Hardware Co.” 

“Grand Haven, Mich., Oct. 19, 1921. 

“Towner Hardware Co., Muskegon, Michigan—Gentlemen: I hereby accept your 
proposal of this date to furnish the hardware for the new Grand Haven high school 
for the sum of $1,184.00 f. o. b. Grand Haven, provided the hardware as originally 
specified is used. If one of the other samples submitted by you is substituted by the 
school board the price to you will be as per your quotation on that sample. It is under- 
stood that your lump sum price includes all of the finished hardware required whether 
included in the schedule or not. All hardware except locks and fire exit bolts to be 
delivered within three weeks after date of order, the remainder in seven weeks from 
date of order. I will complete the order and delivery date after action is taken by 
the school board. 

“Yours truly, Alvin R. Morrison.” 

On October 28, 1921, Mr. Morrison wired the Towner Hardware Company as 
follows: 

“Received at Grand Haven, Mich., Oct. 28, 1921. Towner Hardware Co. Mus- 
kegon, Mich. Black Hardware market TC design Bower Barffs will be used to 
Grand Haven high school your price thirteen hundred dollars complete. Notify Sar- 
gent Company to hurry it through. 

“A. R. Morrison.” 


In support of their contention that plaintiff was a materialman its counsel cite 
Avery v. Board of Supervisors of Ionia County, 71 Mich. 538, 39 N. W. 742, People 
v. Campfield, 150 Mich. 675, 114 N. W. 659, and People v. Valley Mantel & Tile Co., 
200 Mich. 554, 166 N. W. 839, while counsel for defendant cite to the contrary People 
v. Campfield, supra, Reynolds v. Banhagel, 151 Mich. 40, 114 N. W. 669, and People 
v. Finn, 162 Mich. 481, 127 N. W. 704. Many more decisions on that subject are to 
be found in this and other jurisdictions where, as in the act under consideration, a 
legislative intent is indicated to differentiate between subcontractors and those per- 
forming labor or furnishing material and the facts have made it difficult to deter- 
mine in which class a claimant falls. Broadly speaking, all parties helping a con- 
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tractor to perform his contract by furnishing labor or material under an agreement 
with him are contractors as to him, and subcontractors as to the party from whom he 
took the contract. 

Though analogous in purpose the act involved here is not a lien law. It relates to 
public buildings only, and provides for the protection by bond of subcontractors, mate- 
rialmen and those working for wages in their construction, while our so-called general 
mechanic’s lien laws provide for their protection by a lien on the property. In neither 
act has the Legislature directly assumed to define a subcontractor. In section 29 of 
the Mechanic’s Lien Law (section 14824, Comp. Laws 1915) “laborer” and “material- 
man” are defined as used in that act, the latter “to include all persons by whom any 
materials are furnished in or for building,” etc., “any house, building,” etc., a definition 
which would seem to include any subcontractor who furnished any material in the 
performance of his contract. Neither do the general definitions given by text-writers 
on the subject clearly point out a dividing line between a materialman and sub- 
contractor. Wilkinson on Mechanic’s Liens, dealing with Michigan statutes, does not 
attempt to define them beyond what appears in the statute. Phillips on Mechanic’s 
Liens (3d Ed.) § 44, states: 

“A subcontractor is one who has entered into a contract, express or implied, for 
the performance of an act with a person who has already contracted for its per- 
formance.” 

To like effect it is said in Rockel on Mechanic’s Liens, § 53: 

“A subcontractor is defined as one who has entered into a contract, express or im- 
plied, for the performance of an act with the person who has already contracted for 
its performance; and the subcontract as ‘a contract by one who has contracted for 
the performance of labor or service, with a third party for the whole or part per- 
formance of that labor or service.’” 

In Avery v. Board of Supervisors, supra, plaintiff agreed, with the contractor 
for the construction of a court house, to furnish the cut stone for the building accord- 
ing to the original plans and specifications, which he did. In holding him a sub- 
contractor the court said: 

“The subcontractor is an undercontractor—one who takes under the original con- 
tract, and is to perform in accordance with the original contract.” 

It was then pointed out in the opinion that plaintiff was to furnish, cut the stone 
as fast as needed, and not hinder or delay the workmen on the building in any 
manner, the plans and specifications were to be followed in cutting the stone, they were 
to be delivered, cut and fitted all ready for the stone setters, and “plaintiff’s contract 
could not be interpreted or understood without having recourse to these plans. He 
was compelled to look to these specifications to find out what his obligations were.” 
The definition given in that case is accepted as the proper test to determine whether 
a person furnishing material is a subcontractor in People v. Campfield, supra, cited 
by both parties. The court there said: 

“Has he agreed that the original contract shall be the standard by which the 
performance of his contract shall be judged? If he has, he is a subcontractor and 
cannot recover on the statutory bond. If he has not made that agreement, he is an 
ordinary materialman and can recover. Under this definition, and according to this 
test, a manufacturer who agrees to furnish the doors and sashes for a building in 
accordance with the terms of the original contract is a subcontractor, while, if he 
merely agrees to furnish them in accordance with certain measurements, he is a 
materialman.” : ; 

In subsequent cases this court has on more than one occasion recognized the 
definition stated in the Avery case as a proper one so far as it goes, but has not always 
found it easy of application where the facts hover close to the border line. 

The two cases of Reynolds v. Banhagel and People v. Finn, supra, cited by de- 
fendant, involved claims for finishing hardware, or interior trim, furnished by plain- 
tiffs to contractors for construction of buildings. In the Reynolds Case the court 
held as subcontractors parties who, the record showed, had contracted in writing to 
furnish the interior trim and shopwork required for the building according to the 
architect’s stipulations, plans, and detailed drawings, and had “nothing else to go by.” 
As grounds for the ruling it is said: Bote 

“Counsel for plaintiffs do not attempt to distinguish, and we shall not do so, such, 
if any, of the material furnished by Ball Bros. as was merchantable for any other 
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place than the one intended to be filled by it in this building. Most of it was made 
for the place intended for it in the plans and specifications, according to which it was 
designed and manufactured. * * * What they furnished was to suit the plans and 
specifications which were made the measure or test of the quality and fitness of what- 
ever was furnished.” 

_ The Finn Case involved an agreement with the principal contractor, by plaintiff's 
assignors, to supply the hardware trim for a municipal fire station. After going all 
over the architect’s plans and specifications and ascertaining from them “what work 
would be required,” they “agreed to do the work according to such plans and speci- 
fication.” The opinion gives no details as to what material was furnished or work 
done, beyond a reference to “lining stalls and feed bins,” but holds them subcontractors 
in performing as they agreed “certain parts of the original contract according to plans 
and specifications.” 

The facts in the instant case are more nearly anologous to those found in People 
v. Valley Mantel & Tile Co., supra, in which the court said: 

“It is true that some of them, at the time they made their bids in a lump sum for 
the various materials which constituted their claims, had before them specifications 
and plans, but we do not think that this was sufficient to make them subcontractors, 
because it does not appear that they did agree to take under the original contract and 
perform in accordance with its terms.” 

Here plaintiff did not agree to take under nor did it “perform in accordance with 
the original contract,” did not see it nor know its terms beyond the plans and speci- 
fications shown it, but furnished under its own specifications goods in its line of trade 
which differed in kind and quality from those specified by the architect. It did not 
do or have done any work on the building, or in making or fitting the material it fur- 
nished for special use in it, but sold the contractor standard stock goods of the trade 
equally “merchantable for any other place than the one intended to be filled by it in 
this building.” In Curlett v. Aaron, 6 Houst. (Del.) 477, a lien case in which the dis- 
tinction between contractors and materialmen was involved, the court defined the 
latter as generally understood to mean: 

“Gentlemen in trade who do not follow the business of building, or contracting tc 
build, homes for others, but who keep for sale the various materials and commodities 
which enter largely into the building and completion of them.” 

Only when one of those engaged in trade crosses that line and becomes an “under- 
contractor,” taking “under the original contract,’ and is “to perform in accordance 
with the original contract,” does he cease to be a materialman and become a subcon- 
tractor. The facts in this case do not warrant so classifying plaintiff. 

The judgment is reversed, with costs to plaintiff, and a new trial granted. 


UNITED STATES FIDELITY & GUARANTY CO. v. RATHBUN, Strate 
SUPERINTENDENT OF BANKS, ET AL. (No. 24011.) 
(Supreme Court of Minnesota. July 18, 1924.) 
199 Northwestern Reporter, 561. 
(Syllabus by the Court.) 

1. DEPOSITARIES—STATE BANK BOND HELD CONTINUING OBLIGA- 
TION. 

The bond, executed by plaintiff to the state upon its principal, a state bank, being 
designated as a depositary of state funds, was a continuing obligation, and not one 
renewed each time the promised annual premium was paid. 

(For other cases, see Depositaries, Dec. Dig. § 13.) 

2. CONSTITUTIONAL LAW—RIGHT OF SUBROGATION OF SURETY 
NOT AFFECTED BY SUBSEQUENT LEGISLATION PRIOR TO TER- 
MINATION OF BOND. ; ; 

The right of plaintiff to be subrogated to the preference given the state, in case of 
insolvency of the depositary, attached when the bond was given and the relation of 
surety was assumed, and cannot be affected by subsequent legislation enacted prior to 
a termination of the bond. ; 

(For other cases, see Constitutional Law, Dec. Dig. § 93[1].) 

Appeal from District Court, Ramsey County; John W. Boerner, Judge. 

Action by the United States Fidelity & Guaranty Company against Russell D. 
Rathbun, as State Superintendent of Banks, and others. From an order denying 
their motion for new trial, defendant appeals. Affirmed. 
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F. B. Wright, of Minneapolis, for appellants. 
Denegre, McDermott, Stearns & Weeks, of St. Paul, for respondent. 


Hott, J. Defendants appeal from the order denying their motion for a new trial. 
The facts were stipulated; hence the appeal challenges only the legal conclusion 
directing judgment for plaintiff. 

The facts necessary to be stated are these: The defendant bank was designated a 
depositary for state funds in December, 1919, and the plaintiff executed its bond to the 
state conditioned that its principal, the bank, should pay over to the state treasurer, 
whenever demanded, all moneys belonging to the state which theretofore had been or 
thereafter might be deposited with the bank. In the written application for the bond 
the bank represented to plaintiff that a deposit by the state created a preferred lien 
against its assets, and that the date of the termination of the bond was indefinite. The 
bank also therein agreed, among other things, to pay the premium annually in ad- 
vance thereafter “until said company shall, in the manner provided by law, be dis- 
charged or released from any and all responsibility under said bond and all matters 
arising therefrom, and proper legal evidence of such discharge or release be served 
on said company.” In March, 1922, the bank became insolvent and the superintendent 
of banks took charge, at which time the state had on deposit $6,571.84. Thereafter 
the state treasurer, unable to obtain payment from the depositary, demanded and 
received the amount from plaintiff, which filed a claim therefor with the defendant 
Rathbun, asking that it be allowed as a preferred claim against the assets of the 
bank. It was allowed as a general claim only, and this action was instituted to have it 
adjudged preferred. Plaintiff prevailed. 

[1] Appellants contend that the bond was not a continuing contract, but one re- 
newed each year as the stipulated annual premium was paid; and hence, at the time 
the last premium was paid, in November, 1921, chapter 518, L. 1921, imported into 
the terms of the bond the provision that where the state receives the amount of its 
claim against an insolvent depositary from the surety, “the latter shall not, by reason 
thereof, be subrogated to the claim of the state against the assets of the insolvent 
depositary as a preferred creditor.” Prior to the enactment of the provision quoted 
the surety, paying the state’s claim against such a depositary, was held subrogated 
to the preference the then existing statutes gave the state. State v. Bell, 64 Minn. 
400, 67 N. W. 212; American Surety Co. v. Pearson, 146 Minn. 342, 178 N. W. 817. 
Therefore it is necessary for appellants to establish that there was a new contract 
or a renewal of the bond in November, 1921, when the annual premium was paid, so 
that the provision of said chapter 518, which took effect the previous April, may be 
read into and form a part of the contract. We think the facts do not so permit. The 
bank applied in writing for a continuing bond. The one given is not for any definite 
period. In the application the bank promised and agreed to pay premiums annually, 
but the nonpayment does not terminate the bond. Neither in the application nor in 
the bond is there any provision at all similar to the one contained in the policy involved 
in Steele v. Great Eastern Casualty & Indemnity Co. (Minn.) 197 N. W. 101, a case 
upon which appellants rely. There the premium paid carried the risk up to a stated 
time and no longer. Not so here, where carrying the risk does not depend upon the 
payment of the premium, but upon the promise to do so. It is much clearer that this 
is a continuing bond, than the one so held in Pearson v. United States Fidelity & 
Guaranty Company, 138 Minn. 240, 164 N. W. 919. It is of no significance that the 
manager or a clerk, in receipting for the annual premium, or in notifying the insur- 
ance agency of the bank when a charge against it for such premium was made, stated 
that the bond was renewed. The bond did not provide for renewals. The application 
called for’a continuing bond, and it was of the utmost importance to the state that 
it should be so, and not be subject to a termination by some act or default of the 
depositary of which the obligee in the bond would have no notice. 

[2] Since subrogation is not dependent on contract, but a creature of equity, it 
may be claimed that the right thereto does not arise until the surety pays the obliga- 
tion of the principal, and therefore a statute passed after the bond was given, but 
before payment, affects the right. We think this is not so. Although subrogation 
is not based upon contract, it is an equitable right firmly established. Lord Elton, 
in Craythorne v. Swinburne, 14 Vesey, Jr., Chan. Rep. 160, approves of the basis for 


asserting the right of subrogation thus: j 
“That, after that principle of equity has been universally acknowledged, then per- 








ee 


1022 Insurance Law Journal, Vol. 63. [Dec., 1924 


sons, acting under circumstances, to which it applies, may properly be said to act 
under the head of contract, implied from the universality of that principle.” 

But whether subrogation be regarded as wholly a creature of equity or so uni- 
versally a recognized principle of jurisprudence that it may be said that whenever 
the relation of principal and surety is assumed subrogation becomes a quasi obligation 
thereof, it is well established that the right relates back to and attaches when the 
contract of suretyship is made. In McArthur v. Martin, 23 Minn. 74 it was said: 

“The right of subrogation and the equitable assignment relate to the date of the 
suretyship, as against the principal and those claiming under him.” 

This is reiterated in National Surety Co. v. Berggren, 126 Minn. 188, 148 N. W. 55. 
And authorities elsewhere are to the same effect. Prairie State Bank v. United 
States, 164 U. S. 227, 17 Sup. Ct. 142, 41 L. Ed. 412; Knighton v. Curry, 62 Ala. 404; 
Nally v. Lang, 56 Md. 567; Furnold v. Bank, 44 Mo. 336. Cases are collected in the 
exhaustive note by Nelson v. Webster, 72 Neb. 332, 100 N. W. 411, 68 L. R. A. 513, 
117 Am. St. Rep. 799. In Knighton v. Curry, supra, the statute made the government’s 
claim against a tax collector a lien upon his property, and his surety who had paid the 
government was subrogated to its right of lien; the court saying: 

“The statute subjecting the property of a tax collector to a lien for any default he 
may commit, the lien attaching on the execution of his official bond, is of the same 
dignity it would be, if in express words it was written as a stipulation of the bond. 
If so written, the bond would only repeat and declare its legal effect and operation. 
And if so written, in the absence of the statute, it would operate as an equitable mort- 
gage and as such a court of equity would enforce it.” 

So in the case at bar, when the bond was given and the bank became a depositary 
the state acquired a preferred lien or claim on the assets of the bank, that right also 
attached as to the surety as if written into the bond, so that, in the event of a default 
on the part of the bank, the surety upon making good the default succeeded to the 
position occupied by the state. We hold that it was not within the power of the 
Legislature to destroy this right of subrogation which attached when the bond was 
given and continued in force until the bond terminated. 

Thé court’s conclusion of law is right, and the order is affirmed. 


UNITED STATES ere a CO. v. McCAIN et AL 
(No. 23834.) 
(Supreme Court of Mississippi, Division A. June 16, 1924. Suggestion of Error 
Overruled August 28, 1924.) 
101 Southern Reporter, 197. 
(Syllabus by the Court.) 

1. RECEIVERS—NOT LIABLE FOR DISBURSEMENTS OF FUNDS UNDER 
ORDER OF COURT. 

; Receivers must obey the orders, instructions, and decrees of the court (section 

628, Code of 1906; section 388, Hemingway’s Code), and are not subject to any lia- 
bility for the disbursement of funds in their hands under an order made by the court 
within its jurisdiction, although the order is erroneous, and may be reversed on appeal. 

(For other cases, see Receivers, Dec. Dig. § 114.) 

2. RECEIVERS—COURT WITHOUT NOTICE TO CREDITORS MAY 
ORDER RECEIVER TO SELL PROPERTY IN HIS HANDS; SALE MAY 
BE PUBLIC OR PRIVATE. 

In the absence of a statute otherwise providing, the court without notice to the 
creditors of the estate being administered by the receiver may order the receiver to 
sell the property in his hands at either private or public sale. 

(For other cases, see Receivers, Dec. Dig. §§ 134, 135.) 

3. RECEIVERS—ORDERS DIRECTING RECEIVER TO SELL PROPERTY 
GOVERNED BY GENERAL STATUTES REGULATING SALE OF PROP- 
ERTY BY ORDER OF CHANCERY COURT. 

The orders of a chancery court directing a receiver to sell the property are gov- 
erned by the general statutes regulating the sale of property by order of the chancery 
court. 

(For other cases, see Receivers, Dec. Dig. § 133.) . 

4. RECEIVERS—LAW PROVIDING SALE OF PROPERTY IN RECEIVER- 
SHIP DOES NOT REQUIRE NOTICE TO CREDITOR. 

Section 651, Code of 1906 (section 413, Hamingway’s Code), which provides that 
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the property may be sold on such terms and at such time and place as the court may 
direct, does not require notice of the sale to be given to creditors. 

(For other cases, see Receivers, Dec. Dig. § 134.) 

Appeal from Chancery Court, Lauderdale County; G. C. Tann, Chancellor. 

Suit by the United States Fidelity & Guaranty Company against J. A. McCain 
and others. From an order dismissing the bill, plaintiff appeals. Affirmed. 

" W. M. Hall, of Memphis, Tenn., and Jacobson & Brooks, of Meridian, for ap- 
pellant. 

McBeath & Peebles and C. C. Miller, all of Meridian, for appellees. 

SmitH, C. J. The appellees are the receivers of a defunct bank and their sureties, 
and this suit was brought against them by the appellant, a creditor of the bank, for an 
alleged loss sustained by it because of the mismanagement by. the receivers of the 
bank’s funds. 

According to the allegations of the bill, in 1912 the Union Bank & Trust Com- 
pany, a banking corporation, was placed in the hands of the appellee receivers for the 
purpose of winding up its affairs and the distribution of its assets. The bank was a 
depository for Lauderdale county, the surety on its bond therefor being the appellant 
herein. When the band was placed in the hands of the receivers the county had on 
deposit with it the sum of $18,332.74, which the appellant paid the county in com- 
pliance with the obligation assumed by it as surety for the bank, and filed a claim 
therefor with the receivers. The appellant is also the assignee of another deposit 
of $128.74, for which it also filed a claim with the receivers. Dividends up to and 
including May 24, 1917, have been paid on the county deposit amounting to $16,527,79, 
leaving a balance due thereon of $1,804,98, and on the other deposit to the amount of 
$56.69, leaving a balance due thereon of $72.04. 

In April, 1913, the receivers were ordered by the court to sell the assets of the 
bank to the highest bidder therefor at not less than par, and to accept deposit in the 
Union Bank & Trust Company in payment therefor, and to notify each depositor 
of the terms and conditions of the sale at least five days prior thereto. A part of 
the notes and bonds due the bank were not sold under this order, but were sold at 
private sale at par to depositors of the bank, who gave in payment therefor their 
checks on the defunct bank, thereby receiving payment in full of the money due them 
by the bank. The bill challenges the validity of these sales, and prays for a discovery 
and a decree against the receivers and their sureties for the amount due the appellant 
on the two deposits hereinbefore set forth. The bill does not allege any fraud on 
the part of the receivers but that their exchanges of notes and bonds due the bank 
with certain of its depositors for the amounts due them on their deposits resulted in 
those creditors obtaining an unlawful preference over the other creditors of the bank. 
In November, 1920, the court ordered the receivers to file their final account on or 
before January 15, 1921, which time had expired when this suit was brought without 
the account being filed. ; 

It appears from the answers to the bill that the sales to or exchanges with the 
depositors of the notes and bonds of the bank were made by the receivers in good 
taith pursuant to orders by the court so to do. Seed 

The case was tried on an agreed statement of facts, the substance of which is as 
follows: There is a balance due the appellant on its two deposits of $1,509.66. The 
assets of the bank that came into the hands of the receivers amounted to $509,091.36, 
and they have paid to the depositors $471,116.05, leaving a balance due them of $15,- 
105.85 for the payment of which there are no funds in the hands of the receivers. 
The exchange of bonds and notes of the bank with the depositors was made pursuant 
to orders made by the court, but without notice to the other -reditors. After this suit 
was brought, but without notice to the creditors of the bank, the receivers’ final 
account was filed — - 

The bill was dismissed. ; : 

Ail wactiinen of procedure that have been or could be herein raised will be preter- 
mitted, and the cause decided on its merits. 

As we understand*the appellant’s complaint, it is that the orders on which the sale 
or exchange of bonds and notes of the bank were made afford the appellees no pro- 
tection, because (1) they were made without notice to the other depositors; (2) the 
court was without power to authorize a private sale or exchange of the assets of the 
bank; and (3) the depositors with whom the exchange was made received thereby a 


preference over the other depositors. 
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[1] Section 628, Code of 1906 (section 388, Hemingway's Code), provides that: 

“Receivers shall be subject to the orders, instructions, and decrees of the court, 
and of the chancellor in vacation,” etc. 

And the rule is that a receiver is not subject to any personal liability for the dis- 
bursement of funds in his hands under an order made by the court within its juris- 
diction although the order is erroneous and may be reversed on appeal. 23 R. C. L. 
79; 34 Cyc. 250 and 294; 23 A. & E. Enc. L. (2d Ed.) 1127; Ann. Cas. 1913D, 1117. 

“A receiver obeying the orders of the court is not a guarantor of the correctness 
of the court’s rulings. Furthermore, when a receiver has paid out money or the fund 
in his hands in good faith and in obedience to the orders of the court appointing him, 
he cannot be compelled to make restitution, and he is not personally responsible. If 
the court has jurisdiction of the parties and the subject-matter, yet commits a legal 
error in the disposition of the fund, the receiver because he is obliged to obey such an 
incorrect order is protected. The mere reversing of an order because it is erroneous 
does not make the receiver who has acted pursuant to it a wrongdoer, even though the 
effect of the reversal is to require the person who has received the benefit of it to 
make restitution, if the court sees fit to require him to do so. If, on the other hand, 
the court appointing the receiver has not jurisdiction of the parties or has not juris- 
diction over the subject-matter, an order made on the receiver may be without warrant 
or authority of law, and the receiver when obeying such order may be liable.” 
1 Clark on Receivers, § 782, p. 839. 

[2-4] The court in which an estate is being administered by means of a receiver 
has, of course, jurisdiction of the property therein involved, and through their rep- 
resentative, the administrator, of the creditors of the estate, and, in the absence of a 
statute otherwise providing, may without notice to the creditors order the adminis- 
trator to sell the property in his hands at either private or public sale. We have no 
statute regulating specifically sales by receivers, but being made under the orders of a 
chancery court they are governed by the statutes regulating sales on the orders of 
such courts. Howard v. Jayne, 124 Miss. 65, 86 South. 752. The only statute govern- 
ing the sales of personal property under the orders of such courts that has come 
under our observation is section 651, Code of 1906 (section 413, Hemingway’s Code), 
which provides that: : 

“All property may be sold on such terms and at such time and place as the court 
may direct.” 

This statute does not require notice to creditors, and it is unnecessary for us to 
determine whether it requires sales to be made at public auction for the reason that 
that question is one of method and not of jurisdiction. ; 

It may be and probably is true that, when these orders complained of were made, 
both the receivers and the court were of the opinion that the receivers would be able 
to pay the creditors in full; but this opinion, being merely a mistaken one, and not 
the result of any fraud charged or proved on the part of the receivers, cannot, under 
the rule hereinbefore referred to, render them liable therefor 

Affirmed. 











Misc. } Bothwell v. Employers’ Underwriters Agency, Inc. 1025 


MISCELLANEOUS 


BOTHWELL ert Act. v. ee AGENCY, Inc. 
(No. 96.) 
(Court of Appeals of Maryland. Feb. 1, 1924.) 

R - 125 Atlantic Reporter, 504. 

2. INSURANCE—OUTSTANDING POLICIES HELD CANCELED IN PRO- 
CEEDINGS ON INSOLVENCY. 

Outstanding policies held canceled in proceedings on insolvency of insurer and 
appointment of receiver therefor. 

(For other cases, see Insurance, Dec. Dig. § 63.) 

4. INSURANCE—INSOLVENT COMPANY HELD NOT ENTITLED TO RE- 
COVER AGENT’S COMMISSIONS PAID ON UNEARNED PORTIONS 
OF PREMIUMS; “CANCELLATIONS.” 

An insurance company contracting with its general agent for commissions of 30 
per cent. of “gross premiums (less cancellations),” and becoming insolvent, held not 
entitled to recover commissions paid the agent on unearned portions of premiums 
canceled through operation of law by its insolvency, since “cancellations” meant only 
cancellations in ordinary course of business. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 

Appeal from Circuit Court No. 2 of Baltimore City; Duke Bond, Judge. 

“To be officially reported.” 

Suit by J. W. Bothwell and others, receivers of the Employers’ Mutual Insurance 
& Service Company, against the Employers’ Underwriters’ Agency, Incorporated. 
From a decree of dismissal, plaintiffs appeal. Affirmed. 

Argued before Boyd, C. J., and Thomas, Pattison, Urner, Stockbridge, Adkins, 
and Offutt, JJ. 

Walter L. Clark and Clarence K. Bowie, both of Baltimore (Howard Bryant 
and B. H. Hartogensis, both of Baltimore, on the brief), for appellants. 

Vernon Cook, of Baltimore, for appellee. 

Orrutt, J. In 1915 Edward C. Myers was employed by the National Mutual 
Safety Insurance Company, a Delaware corporation, operating in Philadelphia, which 
was engaged in the business of insuring its policy holders against losses which they 
might sustain as a result of strikes on the part of their employes. In that year the 
company because of financial reverses discontinued its business, and in consequence 
Myers was thrown out of employment. He had, however, from’ his work in it, 
become interested in the subject of strike insurance, and he devoted the next three 
years of his life to gathering actuarial data statistics, and information pertaining to 
that subject and to the investigation and study of labor conditions, and other matters 
germane to it. As a result of his investigation he became convinced that a company 
organized to write strike insurance, if properly managed, would be practicable, would 
serve a useful purpose, and would be a profitable undertaking, and he succeeded in in- 
teresting a number of persons in Baltimore in his plans to such an extent that they 
agreed to “back” him in the organization of such a company, and with their encour- 
agement he at once set about carrying out the plan which he had conceived. 

In pursuance of that purpose the Employers’ Mutual Insurance & Service Company 
was on November 18, 1918, incorporated, to “conduct the business of insurance on the 
mutual plan without capital stock against losses caused directly or indirectly by strikes 
or walkouts of the employees of the persons, insured.” And on December 4, 1918, the 
Employers’ Underwriters’ Agency, Incorporated, was incorporated, as stated by the 
appellants, “to act as a general agency of insurance companies, to solicit business for 
insurance companies, to enter into agency’s agreements with insurance companies, to 
conduct the business and affairs of sich companies, and to act as agents thereof in 
all respects, and for other purposes.” The capital stock of the agency company “‘con- 
sisted of 1,000 shares of preferred stock of the par value of $50 each, and 1,000 shares 
of common stock without any nominal par value. The charter provided that the pre- 
ferred stock should be entitled to 8 per cent. cumulative dividends, and should be 
redeemable on any dividend date upon one month’s notice, and should be nonvoting, 
unless two semiannual dividends were not paid, in which event the sole voting power, 
lodged under the charter in the common stock, should shift to the holders of the pre- 
ferred stock; that on the 6th day of January, 1919, 1,000 shares of said common stock 
and 600 shares of said preferred stock were issued for certain properties, including 
actuarial figures, data, forms, etc., then in the possession of a certain Edward C. 
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Myers; that subsequently additional preferred stock were issued, and by an amend- 
ment to the charter which became effective on the 6th day of April, 1920, upon the 
vote of 616 shares of preferred stock, the voting power having in the meantime passed 
to the preferred stock, the authorized capital stock of the company was fixed at 
2,000 shares of preferred stock of the par value of $50 per share, and 2,000 shares 
of common stock at no par value, at which time there were then outstanding 869 
shares of the preferred stock of the par value of $50 per share, and 1,000 shares of 
common stock; and on said 6th day of April, 1920, there was recorded in the state 
tax commission a record showing that by resolution of a board of directors passed on 
the 11th day of March, 1920, it was declared advisable to issue 500 shares of common 
and 1,000 shares of preferred stock to be sold for cash at not less than $50 for two 
shares of preferred and one share of common stock; and subsequently at a meeting 
of the preferred stockholders of the company held on the 24th day of March, 1920, 
the issuance of stock as advised by the board of directors was duly authorized; that 
as a matter of fact the total amount of money paid by the stockholders to the com- 
pany for stock issued to them was $38,025. After the incorporation and organization 
of the two companies, they entered into a sealed agreement on December 18, 1918, 
which contained these clauses: 

“The agency company hereby agrees to secure business for the insurance company, 
that is to say, to sell policies of insurance for said company or to secure members for 
said company, and to act as its general agent in selling such policies and securing 
such members, and to do any and all such acts and things as may be reasonably proper 
for the purpcse of securing such business and the issuance of such policies and the 
selling of such insurance and the securing of such members for the insurance com- 
pany, and the agency company will also assume full charge of all underwriting for the 
insurance company, and shall pay all expenses of every kind incurred in or incidental 
to the carrying out of the above purposes, it being understood, however, that the 
insurance company is to pay all federal, state or municipal taxes or licenses for which 
it is or may become liable, and all expenses incurred in connection with the losses of 
said company. 

“All details as to the best method of procedure for the purposes hereinbefore men- 
tioned are left to the judgment and discretion of the said agency company and its duly 
authorized officers. 

“The agency company shall be the sole and exclusive agent of the insurance com- 
pany for the purposes hereinbefore mentioned, and this contract shall continue for the 
period of nine years from first issuance of policies. 

“The agency company shall receive as compensation hereunder thirty per cent. 
(30%) of all gross premiums paid to or secured for the insurance company during 
the continuance of this agreement. Said percentage, however, is not to be paid on any 
assessments which the insurance company may make against its members.” 

On December 1, 1919, that agreement was modified by a supplemental agreement 
made by the same parties, which, among others, contained these provisions: 

“The agency company shall receive the following compensation for its services: 
(a) During the first year of the operation of the insurance company, that it is to say, 
during the period of one year from the day on which the first policies issued by said 
company take effect, the agency company shall receive as compensation thirty per 
cent. (30%) of all gross premiums (less cancellations) paid to or secured for the 
insurance company for premiums covering insurance for said first year; (b) for the 
remaining term of the contract after the first year above specified the agency com- 
pany shall receive each year as compensation, in lieu of the thirty per cent. (30%) 
provided for the first year, the following percentage on each year’s business : Four- 
teen and three-tenths per cent. (14.3%) on the gross premiums, less cancellations, up 
to and including the first five million dollars ($5,000,000) of such gross premiums. * * * 

“(a) The agency company agrees to conduct research work for the purpose of 
collecting data with a view to fixing proper rates for the business of the insurance 
company and for the purpose of obtaining information as to the relative risks involved 
in issuing policies to persons or corporations engaged in various lines of business ; 
(b) the agency company also agrees in the event of a strike occurring at the plant of 
any assured, when requested so to do, to furnish a suitable person or persons to act as 
mediator or mediators in an endeavor to adjust differences between the members and 
its employees, and to terminate the strike. : 

“It is understood and agreed that in consideration of the changes herein made the 
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obligation heretofore imposed on the agency company by the original contract to pay 
all expenses of every kind of the insurance company except federal, state, and muni- 
cipal taxes and licenses, and the expenses incurred in connection with the losses of 
said company shall apply only to the first year as defined in paragraph 3, and that in 
subsequent years the agency company shall be relieved from the obligation of paying 
expenses of the insurance company, except that in such subsequent years the agency 
company shall continue to pay all expenses incurred in connection with obtaining busi- 
ness or members and expenses incidental to the underwriting and research work here- 
inbefore mentioned and the expenses of furnishing mediators hereinbefore mentioned. 

“It is also understood and agreed that the insurance company shall at all times 
have full control of its own business and affairs, except as herein expressly limited 
and provided.” 

On January 2, 1920, the agency company entered into an agreement with Myers, 
which in part contained the following recitals and undertakings: 

“Whereas, the said agency is the sole agent for Employers’ Mutual Insurance & 
Service Company, a Maryland corporation, organized to issue policies of insurance to 
indemnify employers against loss through strikes, and as such agent the said agency 
has undertaken to sell strike insurance, and 

“Whereas, the said Myers has evolved a system to be used, and the said agency 
desires to secure his services to sell such insurance, and the said Myers is willing to 
devote all his time and energy and use his knowledge of the business of strike insur- 
ance for the benefit of the said agency and for the consideration hereinafter set forth, 

“Now, therefore, this agreement witnesseth that in consideration of the premises 
and the mutual promises and undertakings of the parties hereto and the sum of $1 
each to the other paid, the receipt whereof is hereby acknowledged, the parties hereto 
covenant and agree as follows: 

“(1) The said agency hereby appoints the said Myers as its sole agent for the 
sale of strike insurance for the world for a period of ten years, accounting from the 
first day of January, in the year nineteen hundred and twenty. 

“(2) During the first year of the operation of the Employers’ Mutual Insurance 
and Service Company, accounting from the day on which the first policies issued by 
the said company take effect, the said agency agrees to allow the said Myers a com- 
mission of fifteen per centum on all premiums and renewals paid to it or to the said 
Employers’ Mutual Insurance & Service Company, or to any other company or com- 
panies which may be organized hereafter for which it may be agent for strike insur- 
ance, and settlement shall be made on or before the 10th day of each month for the 
preceding month. For and during each remaining year of the contract after the first 
year above specified, the commission of the said Myers shall be as follows: Twelve 
and five-tenths per cent. (12.5%) on the gross premiums, less cancellations, up to and 
including the first five million dollars ($5,000,000) of such gross premiums, less can- 
cellations. * * * 

“And the said agency further agrees not to appoint any other agents or agent, 
general or special, for solicitors, or engage any broker to sell strike insurance during 
the continuance in force of this agreement, or any extension or renewal thereof, but 
agrees that the said Myers shall have full and exclusive right and power to engage 
and discharge all employes, agents, solicitors, and brokers and to fix their compen- 
sation. 

“And the said agency further agrees to provide suitable offices, furniture, station- 
ery, postage, telephone, advertising of every description, and to pay the salaries and 
wages of an adequate office force (not engaged in selling insurance), and incidental 
office expenses.” ; 

At the time these several agreements were made Mr. Myers was on the directorate 
of both companies, and appears to have been president of the insurance company, and 
as a result of the agreement last referred to he became the general agent of the 
agency company. : . 

With the appointment of Myers as general agent the plan which he had conceived 
was complete, and the companies began to function. That plan in brief was this: The 
insurance company was to issue the policies of insurance and the agency company was 
to sell them through Myers as its salesman; all expenses incurred in operating the 
insurance company as well as the agency company and Myers’ commissions and ex- 
penses to be paid out of the agency company’s commissions. The plan operated for 
a while, apparently with success. A number of policies were sold, its business stead- 


- 
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ily expanded, and a number of prominent and successful manufacturers became inter- 
ested in it, and some of them accepted positions on the directorate of the insurance 
company. The dividends on its preferred stock were regularly paid up to the end 
of 1921, and 75 per cent. of that stock was redemmed at par. 

In the beginning of 1921, however, certain warning indications had appeared that 
presaged the possibility of an interruption of its success. In the course of its business 
the insurance company had written a large number of policies for printers and pub- 
lishers in various parts of the country covering losses incident to an interruption of 
their business as a result of strikes or walkouts. At that time the “closed shop” 
printers were operating under an agreement with their employes covering the terms 
of their employment which expired on or about May 1, 1921, and those conversant 
with the situation apprehended that with the expiration of that agreement differences 
would arise between the employers and employes engaged in that business as to the 
hours of employment, compensation, etc., which might result in a general strike. 
Notwithstanding these warnings, the agency company continued to solicit and accept 
applications for strike insurance from persons engaged in the printing business up 
until May, 1921, and the insurance company issued strike insurance policies to such 
persons on the applications brought to it by the agency company. The only thing 
which was done to lessen the risk which it assumed in issuing these policies was to 
increase its rates, and to except from the protection of the policies losses occurring 
during a certain number of days at the beginning of any strike covered by them. 

The anticipated strike did occur, and in consequence of the number and amount of 
claims against the insurance company arising from it, and also from claims growing 
out of a strike of the textile workers in companies insured by the company, in the 
early part of 1921 it became apparent that the insurance company was getting into 
financial difficulties, and its financial condition became progressively worse as other 
claims came in until it ceased to do business on August 26, 1921. In September, 1921, 
certain of its policyholders who were also members of the insurance company asked 
that the directors then holding office resign, which they accordingly did, and other 
directors were elected in their places. Prior to that, on August 26, 1921, the condition 
of the company having been brought to the attention of the state insurance commis- 
sioner, he filed a bill of complaint against it in circuit court No. 2 of Baltimore city, 
in which he asked that it be restrained from continuing its business, and that a com- 
mission be appointed to examine into its affairs. Upon that bill an order was passed, 
and a commission appointed as prayed, but no receiver was appointed at that time. 
From the time of the organization of the two companies, the insurance company and 
the agency company, while the personnel of the directorates was not identical, yet 
several men interested in both companies held positions on both boards, and the 
active directors of the agency company appear also to have conducted the affairs of 
the insurance company. Upon the resignation of the “old” directors, “new” directors 
were élected and continued with the consent of the court to carry on the business of 
the insurance company, except that they did not undertake to issue new policies. The 
change in the personnel of the insurance company’s directorate was made in con- 
nection with a plan formed by certain of its policyholders to reorganize it and carry 
its business on, and on September 30, 1921, a form of agreement was drafted and 
signed by certain “trustees,” which in part contained these provisions: 

“This agreement made this 30th day of September, 1921, by and between the 
Employers’ Mutual Insurance & Service Company, * * * and such of the policy- 
holders of said party of the first part as shall become parties hereto in the manner 
hereinafter provided, * * * parties of the second part, and James W. Bothwell, William 
E. Thomsen, W. J. Michel, and C. Stanley Hurlbutt, together with an appointee of 
the insurance commissioner of Maryland (when he shall execute this agreement), 
trustees hereinafter appointed for the purpose of carrying out this agreement, here- 
inafter called trustees, party of the third part. ie 

“At the instance of the insurance commissioner of Maryland an application for 
the appointment of a receiver of the old company is now pending in circuit court 
No. 2 of Baltimore city on the theory that the said company is insolvent, * * * and 
it is the purpose of this agreement to effect a reorganization of said old company, 
the organization is hereinafter provided of a new company with similar objects, and 
to provide an equitable, quick, and economical method for the determination of the 
amount due on the respective claims of all of said policyholders and of converting 
its assets into cash, including unpaid assessments due by certain policyholders to the 
said old company. * * * 
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_ “The policyholders hereby make, constitute, and appoint James W. Bothwell, Wm. 
E. Thomsen, W. J. Michel, and C. Stanley Hurlbutt, and their successors, to be 
selected as hereinafter provided, the parties of the first part hereto, as trustees, with 
all the rights, privileges, and powers given to and vested in said trustees by this 
agreement. * * * 

“Whenever in the judgment of the said trustees (and their judgment shall be 
final) there shall have been assigned to them seventy-five per cent. in amount of the 
ciaims filed with the old company against it, the old company shall pay over to the 
said trustees the sum of three hundred thousand dollars in cash, which shall be 
credited as a payment on account of the distributive shares of the assets of said 
old company, .to which any, some, or all the claims assigned to said trustees shall 
finally be determined to be entitled, but shall be held, nevertheless, for the common 
benefit of all policyholders. * * * 

“Contemporaneously with the receipt by the trustees of said sum of three hun- 
dred thousand dollars they shall incorporate or cause to be incorporated a stock 
company, or a stock and mutual company for the purpose of conducting the buSiness 
of insurance against losses caused directly or indirectly by strike or walkouts of 
the employees of the persons insured, with a capital stock of one hundred thousand 
dollars and a paid-in surplus of one hundred and fifty thousand dollars.” 

That agreement, although signed by the “trustees,” does not appear to have been 
executed by either of the other parties to it, but on October 14, 1921, the directors of 
the “old” company posted at the Baltimore post office the following letter or notice to 
all of its policyholders: 

“Please take notice that in accordance with the terms and conditions of Policy 
No. issued by the Employers’ Mutual Insurance & Service Company to you, 
the company hereby serves notice of cancellation effective 15 days from date hereof. 

“This notice has been posted at the United States post office in Baltimore, Md., 
prior to noon, October 14, 1921, Eastern standard time; therefore, on and after noon, 
October 29, Eastern standard time, your policy will cease and determine. 

“Employers’ Mutual Insurance & Service Company. 
“By order of the President: 


“Wm. Edward Thomsen, Secretary.” 


That cancellation was given under the following clause of the policies issued by 
the company : 

“F. This policy may be canceled at any time after the first policy year at the 
request of the assured; or, without prejudice to the rigts of the assured as respects 
anything that may occur during the period this policy is in force, by the company, 
during any year, by giving fifteen (15) days’ written notice of such cancellation ; 
the effective date of such cancellation, to wit, the last of said fifteen (15) days, shall 
then be the end of the policy period. If this policy shall be canceled as herein pro- 
vided, or become void, or cease, the earned premiums shall be computed and adjusted 
at short rate in accordance with the table printed hereon, except that, if this policy 
is canceled by the company, or by the assured when actually retiring from the busi- 
ness herein described, the earned premium shall be adjusted pro rata; but in no event 
shall the earned premium be less than $———.” ty 38 

On November 9, 1921, receivers were appointed in the suit instituted by the 
insurance commissioner, and they demanded of the appellee a return of the commis- 
sions which it had received from the insurance company on the unearned portions 
of the premiums paid on the canceled policies. The commissions thus demanded were 
computed in the following table sworn to in the trial of the case by an accountant 
employed to audit the claims against the insurance company: 

Rate of 
Commis- Commis- 
Amount. sion. sion. 


Unearned on premiums written prior to May 20, 1921 $156,815.65 30 $42,400.28 
Unearned on premiums written after May 19, 1921.. 28,229.95 143 3,824.23 


$185,045.60 $46,224.51 
Earned premiums collected but on which no commis- 
sion has been paid 1,494.44 ..143 229.27 


$45,995.24 
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The appellee refused to return the commissions which it had received on the 
unearned portions of the canceled policies, whereupon the appellants filed the bill of 
complaint in this case. An amendment was made to that bill and the amended bill, 
after setting out in some detail the fact to which we have referred, and after charg- 
ing that the agency company had paid to its preferred stockholders in retirement of 
their stock $57,037.50, sets out the theory upon which it rests in the following language : 

“That the moneys so paid out of its capital to its preferred stockholders by the 
agency company was paid during the period when the affairs of the insurance com- 
pany were becoming more and more involved in financial difficulty and loss, and 
during the period when cancellations of the outstanding policies by the insurance 
company was imminent in order to protect itself from loss, and that all of these 
facts were well known to the directors and stockholders of the agency company, and 
that said payments were made in spite of but with full knowledge of the fact that the 
commissions paid to and retained by the agency company were not in truth and in 
fact earned until the policies had expired and the possibility of cancellations had 
ceased; and that the action so taken in the retirement of the preferred stock was done 
with full knowledge of all the facts on the part of the directors and stockholders 
and with the deliberate intent to deplete and pay out the capital of the company to its 
stockholders so that the agency company would become unable to pay to the insurance 
company the commissions on unearned premiums of policies canceled by the insur- 
ance company; that your orators have been informed by the counsel of the agency 
company and therefore charge that there is now in the possession of the agency com- 
pany only $10,000, and that it has no other resources and assets which would enable 
it to pay the claim of the insurance company hereinbefore stated, but that in fact 
the agency company is unable to make said payment, and your orators therefore 
charge that the said agency company is insolvent, and that a receiver should be 
appointed to take charge of its assets and wind up its affairs. 

“That in view of the payments so made as aforesaid by the agency company 

in the retirement of its preferred stock and of the denial by the agency company of 
any liability to return to the insurance company the commissions on unearned premi- 
ums, your orators believe and therefore charge that it is the intention of the agency 
company to make additional payments to the preferred stockholders in retirement of 
preferred stock, and therefore the remaining assets of the agency company will also 
be distributed, unless the said company is restrained by an order of this court.” 
Upon that bill the appellants asked that a receiver be appointed for the agency 
company ; that it be compelled to discover the amounts paid by it to its stockholders in 
dividends and in retirement of their stock; that it be restrained from disposing of 
its assets; and that it be dissolved and its effects applied to the satisfaction of its 
liabilities. 

The defendant answered the bill, and in its answer, after denying certain allega- 
tions of fact in it, it denied that it was insolvent, and further denied that the plain- 
tiffs were entitled to a return of any part of the commissions on premiums paid it. 
After that answer had been filed, the plaintiffs amended the bill, and to the amended 
bill the defendant demurred, whereupon the plaintiffs again amended it, and to the 
second amended bill the defendant answered. Testimony in connection with the issues 
made by these pleadings was taken in open court, and at its conclusion the court signed 
a decree dismissing the bill, and it is from that decree that this appeal was taken. 

The controlling question presented by the appeal is simple, and may be stated 
in this form: Does the term “cancellation” in the expression, “gross premiums 
(less cancellations),” as used in that clause of the contract which fixes the agent’s 
commission, include cancellations resulting from the operation of law, the insolvency 
of the insurer, or from its voluntary act in winding up its affairs, or does it only 
apply to such cancellations as are made in the ordinary course of business? 

{1] Much of the testimony found in the record throws little light on that issue, 
but was adduced for the apparent purpose of reflecting upon the good faith of the 
agency company in its relations with the insurance company, and there are circum- 
stances shown by it which could warrant the inference that in securing business for 
the insurance company it was more concerned in the profits which it would secure 
from its commissions on that business than in the welfare and security of the mem- 
bers of the insurance company. But, while such an inference may be drawn from 
the fact that at a time when it must have been apparent to the agency company that 
the insurance company was in serious financial difficulty it continued to accept applica- 
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tions for a class of risks which could not well have had any other effect than to 
add to the embarrassment of the company, it cannot be drawn from the nature of 
the organization of the two companies or from the contracts which measured and 
defined their mutual obligations. Mr. Myers and his associates obviously and naturally 
organized the two companies, not merely to aid. employers in dealing with striking 
employees, but because they expected to profit from the organization, nor was there 
anything sinister or dishonorable in such a purpose. They risked capital, and they 
had expended time and labor on their faith in an idea> If it failed, they lost; if it 
succeeded, they profited. The only way, however, in which they could profit was 
through the sale of insurance since they could not in the very nature of the thing 
participate in any of the profits of the insurance company, because that company 
was in effect an association of employers whose premiums formed a fund for their 
mutual protection, and as the promoters were not employers they could not participate 
in those benefits. The companies were organized and the contracts were drawn and 
executed for the clear and obvious purpose of securing to those, whose skill, labor, 
and resources had produced and carried out the plan, reasonable compensation for 
their expenditure of time, energy, and money. But, assuming that that was the pur- 
pose of the promoters and the agency company, and even assuming that the agency 
company allowed its greed for commissions to lead it to accept business which involved 
risks on the part of the insurance company which sound business judgment should 
have induced it to refuse, those facts have nothing to do with the matter before us 
which is the construction of a contract, the meaning of which must be determined by 
its language as that language was understood by the parties at the time it was made. 

And, after a very careful examination of the contracts to which we have 
referred and the evidence relating to the manner in which the agency company dis- 
charged the obligations imposed upon it by them, we have been unable to discover 
anything which can have the effect of giving to those contracts any other meaning 
than that conveyed by the usual and ordinary interpretation of the language employed 
in them, taken in connection with the circumstances under which they were made, 
and the thing they were intended to accomplish. 

Returning to the question stated above, the contention of the appellants postulates 
an assumption of fact that the policies were canceled, either by operation of law or 
by the act of the insurance company, and an assumption of law, that, when they were 
canceled, the insurance company became at once entitled to receive from the agency 
company a return of the commissions paid it on the unearned portions of the premiums 
paid on the canceled policies. 

[2] In regard to the first question it is sufficient to say that all outstanding 
policies of the company were canceled upon the appointment of receivers for it on 
November 9, 1921, so that for the purpose of the question before us it is immaterial 
whether or not the attempted cancellation by the company on October 14, 1921, was 
effective. 

{3, 4] As already stated, the second question turns upon the meaning to be 
given the words “gross premiums (less cancellations) .” 

We have been referred to four cases in which the term “cancellation” was con- 
strued and interpreted in connection with facts sufficiently analogous to those involved 
in the instant case to render the conclusions reached in them of assistance in deter- 
mining its meaning in the contract under consideration. Those cases are Johnson 
v. Button, 120 Va. 339, 91 S. E. 151; Hay v. Insurance Company, 167 N. C. 82, 83 
S. E. 241, Ann. Cas. 1916A, 1129; Garfield v. Rutland Ins. Co., 69 Vt. 549, 38 Atl. 
=) - Milwaukee & Mechanics’ Insurance Company v. Warren, 150 Cal. 346, 89 

ac. 93. 

But before considering those cases we will revert for a moment to the situation 
of the parties at the time the contract was made, and to the purpose they intended 
to accomplish by it. It is not disputed that both companies were organized and the 
contract between them executed as integral parts of a single plan, the purpose of 
which was to issue and sell strike insurance in such a manner that the persons pro- 
moting the plan should secure a profit from its successful operation. And it is also 
established that, when the contract was executed, the promoters controlled both the 
insurance company and the agency company, and that their primary purpose was to 
secure to the agency company a certain part of any profit which might accrue from 
the operation of the insurance company, and which was the sole inducement which 
led the promoters to organize the companies. 
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It is also apparent that the parties to the contract knew and understood at the 
time that, before the agency company could realize any profits from the sale of strike 
insurance issued by the insurance company, it would be necessary to expend consider- 
able sums of money for the employment of agents, clerks, attorneys, and other 
assistants, and for the rent of offices, and for such other expenses as would likely 
be incurred in selling that comparatively new form of insurance. 

If these facts are true, and upon the record before us they cannot be questioned, 
it may be assumed that the agency company at least did not intend to put into the 
hands of the insurance company the power to destroy it and deprive it of the profits 
it had earned at any time that the exigencies of its business might suggest such a 
step by canceling its policies, and winding up its business, and demanding of the 
agency company the return of the commissions paid it on the unearned portions of 
the canceled premiums. And while an undisclosed intention cannot affect the meaning 
of the words employed in a contract, where those words are clear and unambiguous, 
yet it may be of assistance in interpreting the relation of such words to the subject- 
matter of the contract, where there is an obvious conflict between the literal meaning 
of the words employed and the apparent intention of the parties. Phoenix Pad Com- 
pany v. Roth, 127 Md. 543, 96 Atl. 762; Bond v. Humbird, 118 Md. 658; 85 Atl. 943; 
Buffalo Steel Company v. Kirwan, 138 Md. 65, 113 Atl. 628; Kleiman v. Orion 
Knitting Mills, 139 Md. 554, 115 Atl. 857. 

Coming back to the cases referred to, the first cited is that of Johnson v. Button, 
supra, the facts of which were as follows: The American Union Fire Insurance 
Company, a Pennsylvania corporation, was engaged in business in Virginia and 
Pennsylvania. It appointed Sol Miller its general agent in Virginia. Subsequently 
it became insolvent, and receivers were appointed for it in a proceeding instituted in 
the court of common pleas of Dauphin County, Pa., by the insurance commissioner 
of that state, and a decree passed in that case also provided that the company be dis- 
solved and its affairs liquidated. Following that, ancillary proceedings in Virginia were 
instituted by the insurance commissioner of that state for the purpose of having its 
assets turned over to him that he might distribute them among those entitled thereto. 
In the course of that proceeding the proposition was asserted that Miller was 
obliged to return the commissions which he had received on the unearned portions 
of premiums which had been canceled by the receivership. In discussing that ques- 
tion the court said: 

“The contention of appellant with respect to the agents’ compensation is, that 
masmuch as their commissions were based upon ‘net premiums,’ all claims for ‘return 
premium’ should be charged with their proportionate part of the commissions; and, 
furthermore, that as the policies had not been canceled by the company, return 
premiums should be computed upon what is known as the ‘short rate’ basis. The 
opposing theory of the agents conformed to the findings of the commissioner as 
approved by the circuit court. 

“The affidivits of representative agents of a number of fire insurance companies 
show that it is the custom and usage with such companies to construe the term 
‘net premiums’ in contracts similar to the one in question to mean that the general 
or local agent of the company should return the proper proportion of all premiums 
which had either been canceled by the insured; or by the company while a going 
concern, without any neglect or default on the part of such company; but that where 
the company had been placed in the hands of a receiver, and its policies canceled 
without fault on the part of the agent, no obligation rested on such agent to return 
any part of the commissions received by him on premiums on policies so can- 
celed. * * * 

“These authorities hold that insolvency of the company ipso facto cancels its 
outstanding policies and entitles policyholders to ‘return premiums’ upon the two 
rata’ instead of upon the ‘short rate’ basis, as contended by appellant. 

“The case of Hay v. Union Fire Ins. Co. and the Monongahela Underwriters’ 
Agency, etc., 167 N. C. 82, 83 S. E. 242, involved the same question with the same 
companies touching the effect of their insolvency upon the North Carolina business, 
and, therefore, is directly in point. The facts in the two cases are identical, and, 
upon a review of the authorities, the court holds: 

“*When a fire company, after writing numerous policies, becomes insolvent, it 
could not demand a return of a proportionate part of the commissions paid the agents, 
there being no custom requiring such return of commissions as in case of surrender, 
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and the company not being entitled to profit by its own default; hence no such deduc- 
tion could be made from claims of policy holders for unearned premiums assigned to 
the agents.’ 

“The agent’s claim to commissions rests upon the conclusive ground that he has 
fully complied with the terms of his employment, and the transaction fails of accom- 
plishment from no fault of his, but from the insolvency of the company. See the 
well-reasoned case of Currier v. Mut. Reserve Fund Life Association, 108 Fed. 737, 
47 C.C. A. (Sth Cir.) 651, citing 4 Am. & Eng. Enc. Law (2d Ed.) 972; Story on 
Agency, § 329; Mechem on Agency, §§ 611, 612; 16 Am. & Eng. Enc. Law (2d Ed.) 
911; Knock v. Emmerling, 22 How, 69, 16 L. Ed. 292.” 

In the case of Hay v. Insurance Company, supra, the facts were substantially 
similar to those to which we have just referred. There the state insurance com- 
missioner contended. 

“That where a local agent, in order to accommodate his policyholders and to 
save them the expense and trouble of filing their small claims, saw fit to advance 
the amounts due them, having the claim assigned to such local agent, that the local 
agents are not entitled to prove for such amount, but should deduct therefrom one- 
half of the commission which the agent earned and received when he placed the busi- 
ness originally.” 

In referring to that contention the court said: 

“If the company fails, as this one did, as between the company and the policy- 
holder, the latter is entitled to recover the full amount of the unearned premium. 
But as between the local agent and the company, the former has done his work by 
securing and writing the policy, and the subsequent default of the company cannot 
entitle it to recover back from the agent any part of his commission. That would 
entitle the company to profit by its own wrong or default. This principle is so clear 
that no citation is necessary. * * * 

“Besides, there was evidence in this case by T. T. Hay, the general agent of 
the company: ‘We had no agreement whatever with regard to the agents as to the 
effect upon their commissions if the company should become insolvent.’ In the absence 
of an express agreement that the agents were to refund a pro rata part of the earn- 
ings in such event, it was incumbent upon the defendant to show an implied contract 
that there was such a usage in such case. On the contrary, the agent showed, and 
the referee found, that the usage was that the commissions in such cases upon the 
unearned premium should not be returned by the local agents, in the absence of 
express agreement.” 

In the case of Garfield v. Rutland Insurance Company, 69 Vt. 549, 38 Atl. 235, 
in discussing a similar question, the court said: 

“A question is raised as to what the trustees are entitled to retain on account 
of their services. They were to have 20 per cent. of the moneys received by them 
on account of premiums actually paid. We think this refers to the money received 
in regular course, and not to a balance determined by future cancellations. This 
view seems to be supported by the use of the same phrase in the cancellation clause 
of the policy, which refers to the contingency of cancellation, ‘the premiums having 
been actually paid.’” 

The case of Milwaukee & Mechanics’ Ins. Co. v. Warren, supra, involved the 
claim of an insurance company against its agent for the return of policies apparently 
canceled in the ordinary course of business, and the court in dealing with that claim 
said : 

“Tt appears from the record that in a number of instances, where policies had 
been written by Warren and Lanktree, return premiums were paid by the company 
after the termination of Warren and Lanktree’s agency. In making up his statements 
of account the referee charged to Warren and Lanktree 35 per cent. of these return 
premiums, and there. was a good deal of discussion in the lower court as to the 
propriety of this charge. Under the contract it is clear that Warren and Lanktree 
were chargeable with these payments. The agreement under which they were 
appointed general agents provided that as compensation for their services they were 
to receive 35 per cent. of the gross premiums received by the company in their ter- 
ritory ‘after deducting all return premiums, rebates and reinsurances.’ ” 

The case of American Steam Boiler Company v. Anderson, cited in the decision 
last referred to, involved a claim for the return of the commission paid an agent 
on the unearned portion of a premium which was canceled in the ordinary course 
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of business through the agent’s solicitation. And National Union Fire Insurance 
Company v. Nason, 21 Cal. App. 297, 131 Pac. 755, was a case in which the insurance 
company claimed the return of commissions on return premiums on policies canceled 
appareniiy in the ordinary course of business. No one of the three cases last referred 
to involved the cancellation of policies by operation of law through the appointment of 
a receiver nor the cancellation of all of its outstanding policies by an insolvent insur- 
ance company, and they are hardly in point here. That the insurance company would 
be entitled to a return of commissions paid to its agent on the unearned portion of 
a premium canceled in the ordinary course of business either at the instance of the 
insurer or the insured, where the agency contract provides that commissions shall be 
paid on gross premiums less rebates, return premiums and reinsurances cannot well be 
questioned, but that is not the question raised by this appeal. And it is clear that the 
term “cancellations” in the clause under consideration referred to such cancellations 
as were involved in those cases, that is, cancellations made in the ordinary course 
ef business, and not to cancellations resulting from the insolvency of the company 
or operation of law which did not result from the fraud of the agent, the action of 
the insured, or the undesirability of the risk. And that conclusion is supported, we 
think, by the decision in the case of Johnson v. Button, supra, because the expression 
‘net premiums” involved in that case could have meant nothing different from “gross 
premiums (less cancellations)” used in this case, because the only possible difference 
between “net” and “gross” premiums would be that resulting from cancellations, since 
there could be no other deductions from the gross premiums than such as resulted 
from their cancellation during the term for which they were issued. And we can- 
not suppose, when we consider the situation of the parties at the time the agency 
contract was made, and the purpose they were intended to accomplish, that they 
meant the term “cancellations” in the expression “gross premiums (less cancellations)” 
to embrace any cancellations except such as were made in the ordinary course of 
the insurance business. 

For this reason we have reached the conclusion that the receivers are not 
entitled to receive from the appellee commissions paid it on the unearned portions 
of premiums canceled through the operation of law or as a result of the insurance 
company’s insolvency. And it follows from that conclusion that the decree appealed 
from must be affirmed. 

Decree affirmed, with costs to the appellee: 

McMURRAY et al. v. COMMONWEALTH 
(Supreme Judicial Court of Massachusetts. Suffolk. Sept. 20, 1924.) 
144 Northeastern Reporter 718. 

1, INSURANCE—DEPOSIT WITH TREASURER FOR BENEFIT OF POL- 
ICYHOLDERS AND CREDITORS IN ALL STATES HELD VALID AND 
PROPER UNDER STATUTE. 

Placing of securities with the treasurer and receiver general of the common- 
wealth by domestic insurance company, in trust for benefit and security of all of the 
insurance company’s policyholders and creditors in the whole country, was valid and 
in accordance with G. L. c. 175, §$§ 155, 185. 

(For other cases, see Insurance, Dec. Dig. § 8.) 

2. INSURANCE—COURT HELD WITHOUT POWER TO TERMINATE 
TRUST IN FUND DEPOSITED BY INSURANCE COMPANY WITH 
COMMONWEALTH TREASURER. 

No power is vested in courts to terminate trust created by deposit of securities 
with commonwealth treasurer by an insurance company for benefit and security of 
policyholders and creditors, under G. L. c. 175, § 155, until the purpose of the trust 
has been accomplished. 

(For other cases, see Insurance, Dec. Dig. § 8.) 

3. INSURANCE—FUND DEPOSITED WITH COMMONWEALTH TREAS- 
URER HELD NOT TO BE GIVEN TO RECEIVER ON INSOLVENCY 
OF INSURANCE COMPANY, 

Securities deposited with commonwealth treasurer and receiver general by insur- 
ance company, in trust for policyholders and creditors of the company, under G. L. 
c. 175, § 185, should not be turned over, on insolvency of insurance company, to 
its receiver, under sections 6, 178-180, but trust should be administered by treasurer. 

(For other cases, see Insurance, Dec. Dig. § 50.) 
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Case reserved from Supreme Judicial Court, Suffolk County. 

Action by Robert McMurray against the Commonwealth, to have the treasurer 
thereof authorized to administer trust created by deposit of the New England Equi- 
table Insurance Company for benefit of creditors of that company, in which the 
Galloway-Pease Company and others intervened. Reservation on bill, answer, inter- 
vening petitions, and agreed statement of facts. Case continued until entry of 
appropriate decree in receivership suit. 

E. M. Shanley, of Boston, for plaintiff McMurray. 

H. H, Ham, of Boston, receiver of New England Equitable Ins. Co., pro se. 

Walter A. Buie, of Boston, for Galloway-Pease Co. 

Jay R. Benton, Atty. Gen., and Roger Clapp, Asst. Atty. Gen., for the Com- 
monwealth. 

Rucc, C. J. The New England Equitable Insurance Company (hereafter called 
the insurance company), organized as an insurance company under the laws of this 
commonwealth, was engaged prior to 1917 in the business of insurance of various 
kinds in forty states and territories. In 1917 information was filed against the 
insurance company under St. 1907, c. 576, $8. A receiver has been appointed. The 
insurance company is in fact insolvent. “On September 9, 1918, a decree was issued 
by the Supreme Judicial Court establishing rules and orders for winding up the 
affairs of the insurance company. These rules established October 15, 1918, as the 
date as of which claims of creditors should be computed. The last date set there- 
under for filing claims was April 15, 1919, except that creditors whose claims were 
then in suit were to be allowed upon special petition to file late proofs of claim. 
On December 23, 1919, the decree was modified by permitting the receiver to accept 
and allow claims by injured employees of persons and firms insured by the insur- 
ance company under workmen’s compensation policies, from time to time as they 
should accrue, and the receivers were authorized to pay, and did pay, by weekly 
installments, to such employees claiming under workmen’s compensation policies 75 
per cent. of their claims as they accrued until July 10, 1918.” Allowed and undis- 
puted claims aggregate $414,828.98. A large number of claims are known to be 
in existence, some of which have been filed, but not allowed, and some of which 
have not been filed. A considerable number of surety and fiduciary bonds on the 
insurance company are still outstanding, the penal sums in which make a large total. 

The insurance company, in 1910 and 1911, in order to do business in such 
states as made by law such requirement, deposited with the treasurer and receiver 
general bonds having a par value of $301,000, pursuant to the provisions of St. 1907, 
c. 576, §99. See now G. L. c. 175, § 185. 

The plaintiff has an established claim as an employee who has received an 
injury arising out of and in the course of his employment by an employer insured 
in the insurance company under the Workmen’s Compensation Act. G. L. c. 152. 
A substantial sum remains due him from the insurance company. He brings this 
suit in equity against the commonwealth to enforce payment of the balance due 
him out of the bonds so deposited with the treasurer and receiver general. 

The receiver of the insurance company and two creditors of the insurance com- 
pany resident in other states severally have been allowed to intervene. The case 
has been reserved for our determination on the bill, answer, the intervening peti- 
tions and an agreed statement of facts. The question for decision is of novel 
impression in this commonwealth. That question is: What is the proper method 
of distribution of the deposit, with the treasurer and receiver general where the 
insurance company is in fact insolvent and its affairs are being settled by a receiver 
appointed by the court? 

The governing statute makes no specific provision for the disposition of the 
deposit with the treasurer and receiver general in the event which has occurred. 
It is enacted that “the treasurer and receiver general in his official capicity shall take 
and hold in trust deposits made by any domestic insurance company for the pur- 
pose of complying with the laws of any other state to enable such company to 
do business in such state, * * *” and that the Supreme Judicial Court for Suffolk 
County shall have jurisdiction of a suit such as the one at bar “to enforce, admin- 
ister or terminate the trust created by such deposit.” These are the only statutory 
words pertinent to the facts here disclosed. According to the agreed statement of 
facts, the deposit here sought to be reached “was made for the benefit of all the 
policyholders and creditors of the insurance company.” See St. 1907, c. 576, §85; 
GS: b. € -175, FSS. 
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The statute under which the deposit was made dec‘ares a legislative policy. The 
deposit was required in the first instance in order that the insurance company might 
be enabled to do business in other states. That is the statutory declaration of its 
design. Its manifest purpose was to afford assurance to policyholders and bene- 
ficiaries in other jurisdictions of the degree of monetary responsibility disclosed by 
the deposit of such an amount of securities with the chief fiscal officer of the Com- 
monwealth. The deposit is in trust. It is a part of every insurance business to 
settle obligations as well as to attract new contracts of insurance. The trust de- 
clared by the statute cannot be said to have been executed until all obligations of 
the insurance company to policyholders and creditors have been either settled in 
full and its business closed up on that footing or, if that cannot be done, until all 
its assets have been distributed fairly and according to law among its policyholders 
and creditors. The terms of the statutory trust do not in express words restrict 
the disposition of the deposit to the seitlement of obligations due to policyholders. 
The agreed facts are that it was made “for the benefit of all the policyholders and 
creditors” of the insurance company. This is not in conflict with the statute, but 
is in aid of its general design. It is in accordance with the general legislative 
policy declared in our statutes. See G. L. c. 175, § 155. The distinction and impor- 
tance under our frame of government of the public officer who was required to hold 
the deposit as trustee well may have been an additional guaranty of the standing 
of the insurance company. 

The statute, St. 1907, c. 576, §99, does not mean that the deposit is to be held 
in trust for the benefit of the policyholders and creditors in the several states, whose 
laws required such deposit as a prerequisite to the doing of business by the insur- 
ance company within their respective jurisdictions. It means simply that the deposit 
must be received by the treasurer and receiver general for the purpose of enabling 
the insurance company to comply with the laws of such other states. It would be 
most unusual for such deposit to be required for the exclusive or primary benefit 
of the policyholders and creditors of a single state. No statute of any state of 
such character is referred to in the record or has been called to our attention. The 
policy of this Commonwealth, both as to foreign and domestic insurance companies, 
is that such deposits must be “in exclusive trust for the benefit and security of 
all the company’s policyholders and creditors in the United States.” See G. L. c. 175, 
§ 155. 

[1,2] This trust as thus described and established is valid. It is for the benefit 
of a large number of widely scattered beneficiaries. Under our Constitution and 
laws, it is entitled to every protection for the furtherance of its beneficent aim. It 
is the duty of courts to conserve and cause to be executed according to its foun- 
datior every trust of this nature. No power is vested in courts to terminate trusts 
such as this until their purpose has been accomplished. Conant v. St. John, 233 
Mass. 547, 124 N. E. 486; Forbes v. Snow, 245 Mass. 85, 93, 140 N. E. 418, and 
cases there collected. 

The treasurer and receiver general is ready to continue the execution of his 
trust according to its terms and under the direction of the court. No ground is 
revealed on this record warranting his removal as trustee and the substitution of 
the receiver in his stead. There are now and have been for many years provisions 
in our statutes for the appointment of receivers of insurance companies. See now 
G. L. c. 175, §§6, 178, 179, 180. If it had been the purpose of the Legislature 
that securities, deposited in trust as are those here involved, should be turned over 
to a receiver for administration, it is probable that express provision to that end 
would be found in the statute. The absence of statutory words to that effect is 
strong indication that no such course of administration was intended. The terms 
of the trust and the public officer with whom the deposit is made indicate that the 
securities ordinarily should not be made subject to any charges of administration, 
such as expenses of a receivership. The bald cost of distribution alone commonly 
could be charged against it. 

[3] The conclusion follows that the securities ought to remain with the treas- 
urer and receiver general and ought not to be ordered transferred to the receiver. 
Similar decisions have been reached in other jurisdictions, where statutes more or 
less resembling the one here under consideration have been construed. Cooke v. 
Warner, 56 Conn. 234, 14 Atl. 798; Ruggles v. Chapman, 59 N. Y. 163; People v. 
Chapman, 64 N. Y. 557; Lancashire Ins. Co. v. Maxwell, 131 N. Y. 286, 30 
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N. E. 192; Vandiver v. Poe, 119 Md. 348, 87 Atl. 410, 46 L. R. A. (N. S.), 187, 
Ann. Cas. 1914B, 435; Ohio v. Matthews, 64 Ohio St. 419, 60 N. E. 605. Other 
decisions at first sight oi a contrary appearence rest upon specific phraseology of 
different statutes. Attorncy General v. North American Life Ins. Co., 80 N. Y. 152; 
Smyth vy. Munroe, 84 N. Y. 354; Phiilips v. Perue, 111 Tex. 112, 229 S. W. 849. 

The settlement of the affairs of an insurance company by a receiver appointed 
by the court imports an equitable distribution of its available assets among all 
those who, under the rules established by the court, prove themselves to be creditors 
and justly entitled to share in its property. The ascertainment of those creditors 
involves finding out who are policyhoiders and who are creditors on other kinds of 
claims and the classification of them so far as necessary and the determination of 
whatever preferences, if any, are required by the law. That must be done in any 
event. It would be an unnecessary duplicaticn of labor and an unwarranted expense 
upon policyholders and creditors to require such an inquiry and determination both 
in the receivership proceedings and in the case at bar. 

The agreed facts show that a justice of this court in 1918 and 1919 entered a 
decree establishing rules and orders for winding up the affairs of the insurance 
company. If those rules and orders have been faithfully and energetically followed 
and executed, it seems likely that the time must be ripe for the ascertainment of 
the policyholders and creditors entitled to share in the assets in the hands of the 
receiver and in the proceeds of the securities involved in the case at bar. It appears 
to us that in any event decrees ought to be entered in that case by January 1, 1925, 
of such nature as to afford information to the treasurer and receiver general whereby 
a distribution of the proceeds of the securities on deposit with him may be made 
in accordance with the principles herein declared. 

The case is to stand conlinued until not later than the Ist of January, 1925, 
unless this time is further extended by a single justice upon good cause shown, 
in order to enable the entering of appropriate decrees in the receivership case, 
declaring those entitled to share in the assets of the insurance company as policy- 
holders and creditors; copy of such decree when entered is to be filed in the case 
at bar; appropriate decrees then are to be entered authorizing and directing the 
treasurer and receiver general to convert into cash the securities deposited with him; 
and, after deducting his actual expenses, to distribute the proceeds among such pol- 
icyholders and creditors in the proportions required by justice and eauity, and for 
terminating the trust and discharging the treasurer and receiver general and the com- 
monwealth from further liability under the trust. Both the costs of the plaintiff, 
to be taxed as in an action at law, and the disbursements of the Attorney General 
in printing his brief are to be charged against the fund; details of the several decrees 
to be determined by the single justice. 

Ordered accordingly. 


NORTHWESTERN NAT. INS. CO. et al. v. FISHBACK, State Ins. Com’: 
(No. 18663.) 
(Supreme Court of Washington. Aug. 7, 1924.) 
228 Pacific Reporter 516. 
INSURANCE—STATUTE LIMITING NUMBER OF INSURANCE AGENTS 

IN CITIES HELD TO OFFEND EQUAL PROTECTION AND DUE 

PROCESS CLAUSES OF CONSTITUTION, 

Laws 1923, p. 53, amending Insurance Code, prohbiting more than one agent of 
any insurance company in any city of 50,000 or less, or more than two agents in 
any city of over that population, is unreasonable, and therefore violative of Const. 
art. 1, §§5, 12, and Const. U. S. Amends. 5, 14, §1, as depriving agents, excluded 
from employment because quota in their respective communities is already filled, of 
equal protection of law of their property without due process. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

Parker, Fullerton, and Mitchell, JJ., dissenting. 

En Banc. 

Appeal from Superior Court, Thurston County; John M. Wilson, Judge. 

Action by the Northwestern National Insurance Company and another against 
H. O. Fishback, Insurance Commissioner of the State of Washington. Judgment 
for defendant, and plaintiffs appeal. Reversed. 

Guy E. Kelly and Thomas MacMahon, both of Tacoma, for appellants. 
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John H. Dunbar and E. W. Anderson, both of Olympia, for respondent. 

MackintosH, J. The Legislature in 1923 amended the Insurance Code by 
chapter 26, Session Laws 1923, which provides that no insurance company, writing 
fire or automobile insurance, shall have more than one agent in any city of this 
state having a population of 50,000 or less, or more than two agents in cities of over 
50,000 inhabitants, and other parts of the Insurance Code provide that the insurance 
commissioner shall issue a license to insurance agents, which license shall be re- 
voked in the event the agent conducts his business in a dishonest manner or mis- 
represents the policies of other agents or is guilty of conduct injurious to the public 
or those dealing with him. This action is to determine the constitutionality of that 
portion of the act of 1923 which prohibits more than one agent of any company 
in any city having 50,000 or less people or more than two agents in any city of 
over that population; it being the claim of the appellant that the act is in conflict 
with sections 5 and 12 of article 1 of the state Constitution and the Fifth Amendment 
and section 1 of the Fourteenth Amendment to the Constitution of the United Sates. 

The facts are that the Northwestern National Insurance Company is a fire 
insurance company organized under the laws of the State of Wisconsin, which for 
many years has been authorized under the laws of this state and the permits of the 
state insurance commission to write policies of fire insurance in the State of Wash- 
ington. The appellant Van R. Ferrell has for sixteen years been engaged in the 
insurance business in the City of Tacoma, which is a city of over 50,000 popu- 
lation, as agent for many fire insurance companies, and for the purpose of trans- 
acting that business he maintains an office in that city. He has been an agent of 
the Northwestern National Insurance Company since January 1, 1922, and upon 
his application for a license no objection was made by the respondent insurance 
commissioner of this state as to his qualifications or of his character or the manner 
in which he conducted his business. In October, 1923, Ferrell made application 
in the manner and upon the forms provided by the insurance commissioner, and 
asked that an agent’s license be granted him to represent the Northwestern Company 
as agent in the City of Tacoma, which at that time had already two agents in that 
city. The application of appellant for the license was refused on that ground; 
the respondent taking the position that he was precluded from issuing the license by 
the provisions of the law to which we have referred. 

The question is whether the portion of the act under consideration denies to 
appellant the equal protection of the law and deprives him of his properly without 
due process of law. 

At the outset it is to be remembered that the occupation of insurance agent 
is a lawful business and not one which it is within the power of the state to prohibit, 
and, as is conceded by the respondent’s attorneys, any individual has an inherent 
right to follow an ordinary lawful calling, and the deprivation of that right would 
be the taking of property without due process, and that the right to contract for 
one’s services in a lawful calling is a right guaranteed by the Constitution, and 
that under the Constitution every individual is entitled to all privileges and immuni- 
ties granted to those similarly situated. It is contended, however, that the insur- 
ance business is not such an ordinary private business that it may not be regu- 
lated in accordance with the needs of public welfare, and it may be conceded that 
the courts have held that the insurance business is thus subject to legislative regu- 
lation. German Alliance Insurance Co. v. Lewis, 233 U. S. 389, 34 Sup. Ct. 612, 
58 L. Ed. 1011, L. R. A. 1915C, 1189; National Union Fire Ins. Co. v. Wanberg, 
260 U. S. 71, 43 Sup. Ct. 32, 67 L. Ed. 136, 

But we do not acquiesce in the view that because the insurance business may 
be subject to supervision that it is any less a private business. It is true that the 
business is one in which a great many members of the public are interested, but this 
is true of nearly every business which occurs to mind. The public interest in the 
insurance business is no greater than the public interest in the practice of medicine, 
dentistry, law, and the sale of groceries, drugs, wearing apparel, and the conduct 
of every human activity which supplies the wants or desires of men and women. It 
may be that in the public interest these various professions and commercial activi- 
ties can be made subject to regulatory legislation, but such regulation must, of 
course, be reasonable. The right of every individual to engage in any lawful business 
cannot be prohibited, unless that prohibition is based upon some reason which is 
designed to protect the public morals, health, safety, or welfare. In the instant 
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case there is no question that the legislation is not protective of the public morals, 
health or safety, and the only question is whether it has any reasonable relation to 
public welfare. It has been held that the business of writing insurance may be 
regulated. German Alliance Insurance Co. v. Lewis, supra. But the contract of 
the agent with the company is not a contract which affects the public generally 
as does the business of insurance. The right to regulate the insurance business was 
sustained only as to those matters which affect the general public, and the general 
public is not concerned with the number of agents which the insurance company 
may employ. In La Tourette v. McMaster, 248 U. S. 465, 39 Sup. Ct. 160, 63 L. Ed. 
362, a state statute was sustained which provided that insurance brokers should 
be agents both of the company and the insured, and should be residents of the state 
in which they write insurance. But the basis of that decision was that it was a 
lawful regulation to require the agent to be a resident of the state in which he 
wrote insurance, where he could be under the jurisdiction of the state officials, and 
such a regulation is reasonable. 

But the act of 1923 is not an attempt to regulate the insurance business. It is 
in effect nothing more than the creation of a favored class who are permitted to 
engage in the lawful business of acting as insurance agents to the exclusion of every- 
one else from the business, and this excludes a great number of persons who from 
time immemorial have acted as insurance agents. We all know that real estate 
agents, lawyers, and persons following many other lines of business have been 
accustomed to write insurance as a “side line.’ We cannot but feel that the Leg- 
islature had in view no welfare of the public, but that this legislation is an attempt 
to monopolize the business of writing insurance. We agree with what the Supreme 
Court of Missouri, in Moler v. Whisman, 243 Mo. 571, 147 S. W. 985, 40 L. R. A. 
(N. S.) 629, Ann. Cas. 1913D, 392, said, in holding unconstitutional a law passed 
in the interest of barbers: 

“Possibly some barbers, like some lawyers and other persons who have attained 
successful and remunerative positions in professional and commercial life, become 
anxious to shut out competition by ‘burning the bridges behind them,’ so to speak; 
but such a scheme is entirely un-American, because it is the policy of a free com- 
monwealth to encourage thrift and industry among its citizens, and to keep the 
door of opportunity ajar so that every qualified and deserving person who so desires 
may enter thereat.” 

This court has heretofore, in State ex rel. Schafer v. Spokane, 109 Wash. 362, 
186 Pac. 865, quoted with approval the following from Ex parte Dickey, 76 W. Va. 
576, 85 S. E. 781, L. R. A. 1915F, 840: 

“The right of a citizen to pursue any of the ordinary vocations, on his own 
property and with his own means, can neither be denied nor unduly abridged by the 
Legislature, for the preservation of such right is the principal purpose of the Con- 
stitution itself. In such cases the limit of legislative power is regulation, and that 
power must be cautiously and sparingly exercised, unless the business is of such 
character as places it within the category of social and economic evils, such as 
gaming, the liquor traffic, and numerous others. To this list may be added such 
useful occupations as may, under certain circumstances, become public or private 
nuisances, because offensive or dangerous to health. All of these fall within the 
broad power of prohibition or suppression, some wholly and absolutely and others 
conditionally. Such pursuits as agriculture, merchandising, manufacturing and indus- 
trial trades cannot be dealt with at will by the Legislature. As to them, the power 
of regulation is comparatively slight when they are conducted and carried on upon 
private property and with private means. But when a citizen claims a private 
right in public property, such as a street or park, a different situation is presented. 
Such properties are devoted primarily to general and public, not special or private, 
uses, and they fall within almost planary legislative power and control. In them all 
citizens have the usual and ordinary rights in an equal degree and to an equal extent. 
In the regulation thereof the Legislature cannot discriminate.” 

Authorities might be multiplied until the perusal of them would become exhaust- 
ing, to the effect that in any of these matters, where the Legislature is interfering 
with lawful business, that the interference must have some fundamentally sound 
reason back of it. No such has: been suggested in support of this legislation. The 
act itself, unlike most acts. in the later years, attempting to prescribe restrictions on 
human endeavor contains no statement of its high and lofty purpose, and it is left 
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to conjecture and the limited field of judicial knowledge to creat some theory upon 
which can be predicated the reasonableness of this statute. It is, as we have already 
said, not a statute which has anything to do with the regulation of the insurance 
business so that the insured may not be imposed upon and shall at all times receive 
fair and equitable treatment; it is merely an interference with what has always 
been one of the ordinary businesses engaged in by whoever saw fit to do so; it pre- 
scribes no mental or moral qualifications, establishes no standard of conduct or ex- 
perience, leaves the selection of the agents entirely within the discretion of the insur- 
ance company, and does nothing in the way of promoting public welfare, but does 
afford a splendid opportunity for the private gain of a few. A regulation might be 
well conceived as promotive of the public welfare which provided that before a 
person could act as an insurance agent he must possess certain qualities of mind or 
character, but here we have nothing of that sort. The unfit, the unscrupulous, the 
dishonest, and rapacious agent may be appointed, and the experienced, honest, and 
deserving who have devoted a lifetime to their business may be excluded, for no 
other reason than that in their community the quota is already filled. 

The record in this case shows that appellant Ferrell is in every way qualified 
to act as an agent, and that he is denied a license merely because in his community 
two other agents have already received their licenses. The statute is unreasonable, 
and is therefore violative of the appellant’s constitutional rights, and the judgment 
which is appealed from is reversed. 

Main, C. J., and Bridges, Tolman, Holcomb, and Pemberton, JJ., concur. 

Parker, J. I dissent from the conclusion reached in the foregoing opinion. I 
think the claimed rights of appellant Ferrell are of no consequence in our present 
inquiry. To my mind the real constitutional question here involved is as to the right 
of the insurance company to have a greater number of agents in a given city, town, 
or district than is prescribed by the act. I fail to see in what manner Ferrell’s con- 
stitutional rights are in the Icast involved. He has no constitutional right to enter 
into an agency or anv other contract with the insurance company which that com 
pany does not have power to enter into. As a regulatory measure prescribing the 
powers of the insurance company I am strongly of the opinion that the act is con- 
stiiutional. As to the reasonableness of the regulation and the possible purpose of 
the Legislature in enacting it, it is worthy of note that the word, “agent,” as defined 
by the express terms of the act, is an agent who is “duly authorized and commissioned 
by an insurance company to solicit applications for and effect insurance in the name 
of the company, and to keep a complete record of all such transactions, and to dis- 
charge such other duties as may be vested in or required of the agent by said 
insurance company,” and, further, that there is no restriction in the act upon the 
number of solicitors who may be employed under such agent; express provision being 
made for the employment of such solicitors. For the purpose of investigation and 
facilitating the keeping in touch with the business of insurance companies by the 
state insurance commissioner, the Legislature may have had in view the thus curtail- 
ing the number of record insurance agencies. Surely, it cannot be said that this is 
an undue restriction upon the rights of or interference with the business of insur- 
ance companies. 

Fullerton and Mitchell, JJ., concur in what is said in the conclusion reached by 
Judge Parker. 
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TOPICAL INDEX 


I. Control and Regulation in General. 

§ 3. POWER TO CONTROL AND REGULATE. 

3—Insurance contracts may be reasonably regulated under police power. State ex rel. 
United States Fidelity & Guaranty Co. v. Smith. (Wis.).......cecccccccsccccceccecens 980 

§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Law authorizing insurance commissioner to refuse agent’s certificate or cancel for cause 
held eee: State ex. rel. Swearingen et ux. v. Bond, State Ania etc. 2 

Shenton accident policy statute not an invalid exercise of police power. State ex rel. 
United States Fidelity & Guaranty Co. v. Smith, (Wis.)....-...seeeee sees seeeseeeees 980 

4—Statute limiting number of insurance agents in cities held to offend equal protection and 
due process clauses of constitution. Northwestern Nat. Ins. Co. et al. v. Fishback, State 
EMR: CO, CRP OGD 55 cnanicantkede on ane Wane bate die Oneheacaah as ° 

§ 8 RESOURCES AND SECURITIES. 

8—Deposit with treasurer for benefit of polcenetnnts and creditors in all states held valid 
and proper under statute.—Court held without power to terminate trust in fund deposited 
by — company with commonwealth treasurer. McMurray et al. v. Commonwealth. 


(Mas 

§ 10. SUPERVISION OF PUBLIC OFFICERS OR COURTS. ; 

10—Approval of system of passenger’s accident insurance for interstate railroad held not 
binding on wi. of another state. State ex rel. United States Fidelity & Guaranty 
Cov W CO. CURIA i bea insend bacwids Mad cde ee des th cde een vos tedsatpnanubiaael 980 

§ 12. REGULATION. OF AGENTS AND BROKERS. 

12—Insurance commissioner may not act arbitrarily; discretion of insurance commissioner in 
refusing or revoking agent’s certificate not controlled by mandamus, unless result of 

' 1 gg motive. State ex rel. Swearingen et ux. v. Bond, State Auditor, ete. (W. Va.).. 492 
1 1 

1334—Wheat crop held not insured against hail for failure to list it or report acreage as 
required by statute.—Essentials to securing state insurance of crops against hail stated. 
Fillbach v. Van Camp, Commissioner of Insurance. (S. D.)....cceeeeccevceerevereeres 690 

§ 14. BOARDS OF UNDERWRITERS. 

14—Power in insurance rating association to make rules governing conduct of business stated.— 
Conditioning membership in rating association on agreement to comply with rules not objec- 
tionable as discriminating against those refusing to so agree. Importers’ & Exporters’ Ins. 
Go. v., Rist, CUE) BY oa soss svc cick th week ea eke eben cetacckbnes cekdceiwerteanee 854 

§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§ 18. SUBJECTION TO SPECIAL REQUIREMENTS. 

18—Foreign insurance companies a to contract through licensed resident agent. Shabeck 


eee eee 








Oe Be RR! eR RR ar Ee re a es oS 776 
24. —— EFFECT OF NON-COMPLIANCE WITH LAW. 

24—Statute held not to affect power of non-resident insurance agent to bind his company. 
Shelby v. Connecticut Fire Ins. Co. of Hartford. (Mo.)......ccceccccccccccccvscceces 764 


II. Insurance Companies. 


(A) STOCK COMPANIES, 

§ 35. OFFICERS. 

35—Fire insurance corporation’ s executive committee may not enter into reinsurance contract 
with other insurance company.—Executive committee of fire insurance company held not 
authorized to enter into reinsurance contract by reason ¢ other reinsurance contracts 





previously entered into. Robinson et al. v. Benbow. (U. S.)....c.c.sccccecceccecncee 535 
§ 41. INSOLVENCY AND DISSOLUTION. 
46. REORGANIZATION. 
46—Subscriber to corporation formed to finance casualty corporation held not entitled to offset 
claims for services against subscription. Stoddard v. Guy. (U. S.)...........ceeeeees 490 
0. ASSETS AND RECEIVERS. 





50—Fund deposited with commonwealth treasurer held not to be given to receiver on in- 
solvency of insurance company. McMurray et al. v. Commonwealth. (Mass.).......... 1034 

(B) MUTUAL COMPANIES. 

§ 54. CONSTITUTIONS AND BY-LAWS. 

54—By-law not in operation when contract of insurance was executed held not binding on 
beneficiar Gohike v. Hawkeye Commercial Men’s Ass’n. (Ia.).........seeeeeeeccees 

§ 55. MEMBERS. 

55—Members of association ro | benefit certificate held not partners individually responsible 
for entire loss. O’Neal v. Grand Lodge of Brotherhood of Railroad Trainmen et al. 


(Mo.) 

61. INSOLVENCY AND DISSOLUTION. 

63. RIGHTS AND LIABILITIES OF MEMBERS ON INSOLVENCY. 

63—Outstanding policies held cancelled in aeons on insolvency. Bothwell et al. v. 
Eeaployere’ Undereriters’ Agency, Inc. CUBR) occ cccecescenceccccdedecéoncecsiioeves 1025 

2. DISTRIBUTION OF ASSETS AND FUNDS. 

72—Contracts and certificates of mutual insurance onan for division of — held ultra 
vires. Durland v. Elkhorn Life & Accident Ins. Co. of Norfolk et al. (Neb.) 


Ill. Insurance Agents and Brokers. 


A) AGENCY FOR INSURER. 
76. EVIDENCE AS, TO AGENCY. 

6—Finding that insurer’s agent had authority to settle sustained. Bauer v. National Union 
wee sa; Co. Ok: Peay Weis - Cite Beedene do vaca bbwdes viesce sve divkadévwechaban aha oe 
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§ 78. SCOPE AND EXTENT OF AGENCY. 

78—Limitation in_policy of agent’s authority, notice to insured. Columbian Nat. Fire Ins. 
Co. et al. v. Dixie Co-op. Mail Order House et al. (Tex.) 

78—Actual authority of insurance agent to make contract immaterial where to insured he had 
apparent authority. Shelby v. Connecticut Fire Ins. Co. of Hartford. 

$ 83. LIABILITIES OF AGENTS AND THEIR SURETIES 

(2). -For failure to cancel or reduce policy. 

83(2)—Cross-action by insurance company against agent for failure to cancel poli held 

ouliatent to support recovery. Superior Fire Ins. Co. et al. v. C. S. Lee Grain & Elevator 


Co. (Tex.) 
§ 84. COMPENSATION OF AGENT. 
(2) Right to commissions. 
84(2)—Insolvent company held not entitled to recover agent’s commissions paid ¢ on’ unearned 


portions of a “cancellations.” Bothwell et al. v. Employers’ Underwriters’ 
Agency, Inc. 


(Md.) 

' 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 
87. IN GENERAL 

$7- Foreign bonding company held bound by agreement of agent dismissing certain defendant 
from action. Brown et al. v. London & Lancashire Indemnity Co. of America. (Mass.).. 

§ 89. ASSISTANTS AND CLERKS OF AGENTS. 

89—Agent’s recognition and adoption of policy, signed in his name by his clerk, bound in- 
surer. Smith v. North British & Mercantile Ins. Co. (Mo.) 
92. EVIDENCE AS TO AUTHORITY. 

92—Evidence held to show authority of eee agent to receive payment of premium note. 

usboom v. Capital Fire Ins.Co.(Neb.) 

92—Evidence that solicitor was licensed agent necessary to bind it for his acts.—Evidence of 
authority of solicitor to make contract of insurance insufficient. Commonwealth Casualty 
ee ee, CCID oz denn sere Gee MEN Anois OR Cal Ag ATMS So ROSSER EAR Se see eels 

92—Evidence held to warrant finding agent had no authority to deliver after applicant’s death. 
Hines v. Kansas City Life Ins. Co. (Tex.) 

92—Evidence held competent on question of authority of agent to adjust loss. 

ns, Co. v. Gellman. (Ind.) 

(B) AGENCY FOR APPLICANT OR INSURED 

§ 96. CREATION OF AGENCY TO PROCURE INSURANCE IN GENERAL. 

96—One soliciting insurance or with authority to pores for premiums, deemed agent or 
insurer. Robinson v. Union Automobile Ins. Co. (Neb 


IV. Insurable Interest. 


§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(1). Nature and extent of interest. 
ost en possession supports claim of ownership stated; “sole and exclusive owner.” 
Giles v. Citizens’ Ins. Co. of Missouri. (Ga.) 
att eee held to have equitable interest in property. 
Co. of Milwaukee. (Mo.) 
(4). Landlord and tenant. 
115(4)—Assignee held to have insurable interest in improvements erected by him in leased 
property. Springfield Fire & Marine Ins. Co. v. Republic Ins. Co. (Tex. 


115(4)—Lessee may have insurable interest. Superior Fire Ins. Co. et al. v. C. S. Lee Grain 
& Elevator Co. (Tex.) 


(5). Mortgagor and mortgagee. 
115(5) Mortgagee has insurable interest in mortgagor’s property. Investors’ Mortgage Co. 
v. Marine & Motor Ins. Co. of America. (La.) 
1G) gee’s interest was property which could be insured only by standard form 
— od y ee Dickenson-Goodman Lumber Co. v. Home Ins. Co. of New York 
et a kla. 
115(5)—Mortgagor and mortgagee may each insure his own interest. 
Corporation v. Heft et ux. (Md.) 
8). Subjects of marine insurance. 
115(8)—Contract for et of — held binding, so that there was insurable interest 
in freight. Brown et al. v. Jerome (U. 
§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
1). n genera 
116(1)—Life policies, taken by corporation on life of president, held valid.—Corporation had 
insurable interest in life of president. United States v. Supplee-Biddle Hardware Co. 


116(1)—Under common law, every person insured could designate stranger as beneficiary. 
Miller v. Travelers Ins. Co. et al. (Ind.) 


§ 118. INSURANCE WITHOUT INTEREST. 

§ 119. WAGERING POLICIES IN GENERAL. 

119—Policy taken on life of one by another, having no insurable interest therein, is void as 
wagering contract.—Statute held to render invalid policies taken on life of another in 
which beneficiary has no insurable interest.—Policy held wagering contract unless bene- 


Crary had insurable interest in life of insured. Miller v. Travelers Ins. Co. et al. 
nd. 


V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 


iF 124. NATURE OF THE CONTRACT. 


1 . held old line company without power to forfeit policy for misrepresentation 


matter not contributing to insured’s death. O’Neal v. Grand Lod, f Brotherh 
Railroad Trainmen et al. (Mo.) v. Gran ge of Brotherhood of 
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124—“‘Certificate or Pros § upon the assessment plan” and “level premium or old line policy” 
Ses ificate held assessment policy forfeitable on non-payment of increased 
assessments. v. Misouri State Bare Ine. Co. GRR acc bdnedecseecevestencebareen 
124—Liability of aa under “policy of fire insurance” is converted by loss into con- 
tractural obligation. Finch v. Great American Ins. Co. et al. (Conn.)............000005 
124—Essentials of contract. ot. Paul Fire & Marine Ins. Co. v. Ruddy et al. (U. S.)...... 
§ 125. WHAT LAW GOVERNS. 
(2). Place of cease mes shat tl 
125(2)—Where contract complete by ne a olicy in Louisiana, it is a Louisiana con- 
tract. Coci v. New York Life Ins. La.) blew bea.es, bihind opin Wekk weak ae eaaee ee 8 
ne governed by laws of state ~ which made and delivered. Hanna v. Aetna Life 
CED hhc cc dted cK cendeet cVaddé cbs rbecistecesviendts cde eR Uas seeecedeni newts 
§ 128. * EXECUTORY AGREEMENTS TO INSURE. 
(2). Actions on agreements. 
128(2)—Evidence held insufficient to establish contract to issue marine insurance covering 
household goods.—Agency company held not liable for breach of contract where evidence 
failed to establish contract. Lewis et ux. v. H. J. Schwinn & Co., Inc., et al. (Wash.).. 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(1). In General. 
130(1)—Cause of action in tort based on delay of insurer to issue pales vested in deceased’s 
legal representatives. De Ford v. New York Life Ins. Co. (Colo.) 
. What constitutes acceptance. 
130(3)—Condition in application for life insurance as to signatures by executive officers con- 
strued. Major v. Aetna Life Ins. Co. (Mo.) 
. Effect of delay. 
130(4)—Insurer’s neglect to act promptly in considering deceased’s application and in de- 
livering policy held to give cause of action—Whether insurer’s delay in considering 
application and in mailing policy was reasonable held for jury.—Insurer must act u 
application within reasonable time, where ra it receives applies from date of applica- 
tion. De Ford v. New York Life Ins. Co. (Colo.) 
S131. War tet OF ORAL CONTRACTS. 
(1). In general. 
131(1)—Oral contract not enforced, unless every essential element established. Brown v. 
Home Ins. Co. of New York. (Ky.) sab'ca pune Jkn cas due eesshedsaadcetaska nee 
131(1)—Oral contract held not of temporary validity. —Insurer’ s liability not altered by failure 


to reduce contract to writing where fault was its agent’s. Shelby v. Connecticut Fire. Ins. 
Co. of Hartford. (Mo). 


Tee eee ee eee ee ee eee eee eee eee eee) 


eee eee eee ee eee ee eee eee ee eee eee eee ee eee ee ee 


(2). Authority of Agents. 
131(2)—Statute held to exempt company from liability on oral statements of solicitor not in 
application. Commonwealth Casualty Ins. Co. v. Kuhrt. (Colo.) 
§ 133. FORM AND REQUISITES OF POLICY. 
1). In general. 
133(1)—Agent or officer cannot bind insurance company by agreement outside of policy. 
Davenport v. Firemen’s Ins. Co. of Newark, N. J. (S. Du)... .cccccceeccccenccececeecs 
133(1)—Law that life policy must contain entire contract not extended to fire insurance. 
North River Ins. Co. v. Thomas et al.  (Tex.)....cccvcccccscccccccccceccccvecscecece 
133(1)—Insurer 7s on policy not in conformity with statute; insured cannot recover what 
he has paid for past insurance, not comply ine with law where no loss has occurred. 
« Walters v. Western Automobile Ins. Co. (Bans.).....-..ccesccvscccseescesceccecccses 
133(1)—Railroad accident insurance sold to passengers held subject to standard accident policy 
statute.—Railroad passenger’s accident policy held not blanket policy, within exception 
from standard accident policy statute.—That system of accident insurance advantageous 
to public held not to authorize interpretation of standard accident policy statute to permit 
it. State ex rel. United States Fidelity & pty Co. v. Smith. (Wis.) 
§ 134. PAPERS ACCOMPANYING POLIC 
. Necessity of attaching copy of celeste: 
134(2)—Policy not void because application not attached; insurer failing to deliver applica- 
tion s policy cannot plead or prove it. Washington Fire Relief Ass’n. v. Albro et ux. 
BRD 5 di eha 05 F408 o.94 065 cobs dL ORAM LEAL MEDWRE SN 3 LR MOMRE TS eae ete spe eee 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
1 Necessity of delivery. 
136) rey not liable where policy not delivered. Hines v. Kansas City Life Ins. 
0. REAP 5 cu bee CWN SERS abit 0 Ss ob a eal Cb win Uy eee RT GRUET Sc ohUESCSRRD edb sob ee ORNS 
(2). Sufficiency and effect of delivery. 
136(2)—Delivery of policy complete on mailing thereof. Coci v. New York Life Ins. Co. (La.) 
136(2)—Railroad accident policy sold to passengers held not to comply with standard _— 
policy statute. State ex rel. United States Fidelity & Guaranty Co. v. Smith. (Wis.). 
Effect of condition as to delivery while insured is in good health. 
136(4)—“Good health” defined.— Mailing of policy to agent held not constructive delivery to 
ineuced,: Eines wv, .Reeene Giee Bate Bos. Ce. - CRO) 6 oo ovivice a cddes tWwasence G2 epecneess 
136(4)—Effect of clause that policy shall not take effect unless ap = in good health at 
time of delivery, stated. Priest v. Kansas City Life Ins. Co. apace! 


Ce eee meee eee eee eeeene 


. Acceptance and effect thereof. 
136(5) Delivery without acceptance of policy insufficient.—Insured held not required to 
signify acceptance of policy. Pauley v. Business Men’s Assur. Co. of America. (Mo.).. 
§ 137. PAYMENT OF PREMIUM OR DUES. 
(1). Necessity of payment to Riad company 
137(1)—Application held to give company " 
See Wy, EMRTORMONLOS EEO SOR. 026) PUMBMR Sk sae necbah ss wasdinanans ekonbas 


137(1)—Payment or agreement to pay Bn condition precedent to insurer’g liabilit 
Royal Ins. Co., Limited, v. Eggleston. (Ala.) ’ ity. 
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ah eee 8 to pay premium held sufficient consideration. Shabeck v. Standard Fire 


ns ( 
§ 138. VALIDITY IN GENERAL. 
(1). In general. 
138(1)—Insured may not complain 4. pelts geovieian not contrary to statute or public policy. 
Miller v. Queen City Fire Ins. Co. D.) 
$ 142. RATIFICATION OF DEFECTIVE OR INVALID CONTRACT. 


eg ay notes by agent for first premium held ratified. Coci v. New York — 
ns. 


) 
§ 143. REFORMATION. 
(1). Grounds of reformation in general. 
oe may be reformed so as to conform to intention. Gaudet v. North River Ins. 
o (La.) 
(3). Fraud and mistake in general. 
143(3)—Mutual mistake or mistake on one side and fraud on other necessary for reformation 
of policy.—Mistake on one side may authorize recission but not reformation. Gaudet v. 
North River Ins. Co. (La.) 
143(3)—Policy may be reformed to express real agreement, "where not sufficiently "set forth 
in policy.—Policy may be reformed where terms omitted; failure of insured to promptly 
examine policy will not defeat right to have it reformed after loss. Robinson v. Union 
Automobile Ins. Co. (Neb.)........ Ciwadyecouws yee 
(8). Right to reformation. 
143(8)—Policy may be reformed where terms omitted; failure of insured to promptly examine 
policy will not defeat right to have it reformed ‘after loss. Robinson v. Union Automo- 
bile Ins. Co. (Neb.) 
§ 145. RENEWAL. 
(1). In general. 
145(1)—Policy held renewed when agent directed to renew.—Renewal held merely extension of 
time “, expiration. Shabeck v. Standard Fire Ins. Co. (R. I.) 
(3). Payment of premium. 
eae to pay premium held sufficient consideration. Shabeck v. Standard Fire Ins. 
a ) 
(B) CONSTRUCTION AND OPERATION. 
§ 146. eee we GENERAL RULES OF CONSTRUCTION. 
(1). n general, 
146(1)—Insurance policy, when free from ambiguity, is to be enforced according to its terms. 
Continental Casualty Co. v. Klinge. (Ind.) 
146(1)—Conditions of accident policy respecting proof of claims given reasonable — en 
Jacobs v. Loyal Protective Ins. Co., (Vt.) 
146(1)—Every provision in favor of insured given effect, if possible. 
Ins. Co. v. Carey. (Tex.) 
146(1)—Rule of construction stated. 
Co. (Tex.) 
146(1)—Court’s duty to construe plain terms of policy according to their true meaning. 
Frontier Mortgage Corporation v. Heft et ux. (Md.) 
146(1)—Proviso, exception, or exemption in marine insurance policy must be expressed in 
clear and unmistakable language. Rosen-Reichhardt Brokerage Co. v. London Assur. 
Corporation. (Mo.) 
(2). Language of policy. 
at of policy interpreted as ordinarily understood. 
o. (Mo 


operat eeeee stew enews ee eee eeeee Cee newer eeeeeneee . 


sees eee eeeee 


146(2)—Policy construed according to plain import of unambiguous language. 
Surety Co. v. Penzel. (Ark.) 

146(2)—Language given popular and usual significance, unless context requires different con- 
struction. Aetna Casualty & Surety Co. v. Cartmel. (Fla.) 

146(2)—Language of policy, if unambiguous, is to be given ordinary meaning. 
& Marine Ins. Co. v. Ruddy et al. (U. S.) 

146(2)—Policy to be construed to effectuate real intention of parties; giving to — 


language its ordinary meaning. Frontier Mortgage Corporation v. Heft et ux. (Md.). 
(3). Liberal or strict construction. 
146(3)—As to ambiguous policy, view sustaining contract ome be spar Bcoel 
Standard Life Ins. Co. v. Baker et al. (Tex.) 
146(3)—Insured entitled to construction of ogy 2. 
Silverstein y. Commercial Casualty Ins. &. ¢ N. 
146(3)—Ambiguity in policy resolved in favor of Bae 
Co., Ltd. (Colo.) 
146(3)—Policy construed most strictly against insurer. Firemen’s Ins. Co. of Newark, 
«, Vv. Savery (Ind.) 
146(3)—Plain, ne of policy, not ae in favor of insured. Lucas" v. iMaciter | 
et al. (Wis es eccece 
eee construed against insurer. National Surety Co. v. ” Chaliceiy *(Tex.) ae 
en ao a most strongly against insurer. Francis v. fenmrantiensl Travelers’ 
ss’n. (Tex eee 
Sn) relay vey construed against insurer. ee v. Pacific Fire Ins. Co. of New 
or CN. 
146(3)—Policies strictly construed against insurer. 
York v. Oldsmobile Sales Co. et al. (Tex.) 
146(3)—Ambiguities resolved against insurer. Dolph v. Maryland Casualty Co. (Mo.)...... 
146(3)—Ambiguous policy construed favorably to insured.—Construction favoring indemnity 
adopted especially as to limitation incident to military service. Atkinson v. Indiana _ 
Life Ins. Co. (Ind.) 
146(3)—Policies construed in favor of insured. Christ v. Pacific Mut. Life Ins. Co. (Ill.).. 
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146(3)—Law does not favor forfeitures. Standard Acc. Ins. Co. et al. v. Patton. (Ky.).... 436 
146(3)—Policy requirement for proof of death liberally construed. Lindblom v. Metropolitan 















Eee See, Cah: CE. Gap. a ceeertcesckedacceqeddcenleaure cde eetanet oaetenst eee 516 
146(3)—Contracts construed most strongly against assurer. Thompson v. Brotherhood of 
American . Yoda. CWA) 14.00 .ccseedaceveoseseshet dels dackeweeassehewenee ee . 531 
146(3)—Policy interpreted in favor of insured.—Courts do not look for grounds of forfeiture. 
Williams v. Metropolitan Life Ins. Co, (V8): osccendicciincndacesscsncivewenaceds - 528 
a clause in automobile policy, as all insurance contracts, construed against 
insurer. Paul Fire & Marine Ins. Co. v. American Compounding Co. (Ala.)........ 618 
1466d elenemheins giving greater indemnity will prevail. Elliott v. Belt Automobile 
ie OE Bh: (Ra). ons iaiccces cig deseo v dd duadetivatcateccudavadtinceeonen 622 
146(3)—Contracts liberally construed in favor of insured. Aetna Casualty & Surety Co. v. 
COCt. CPR 6 ok ckcin cdsvdecas bau dsnscacenachdeseeucénghdbenlssentueseeeeee 628 
146(3)—Construction of public liability policy. Kalamazoo Auto Sales Co. v. Travelers’ Ins. 
Ce CH 6 ih.b oo inet < fk.cs cus Waehs 6 URN Ep bbd nee eus Chechen 638 


146(3)—Fidelity insurance contracts liberally construed to accomplish indemnity; burden on 
insurer to establish defense of breach of fidelity insurance contract by insured. National 
Surety: Gh wi Geman, COMM 6 oc o ck csc nice cik cnn nceseansctencdeusipeenuabes 678 

146(3)—Reasonable construction favorable to insured adopted in case of ambiguity. —Policy 
prepared by insurer construed against it—Life policy construed, if possible, to avoid 














forfeiture. Missouri State Life Ins, Co. v. Carey. (Tex.).......cccccecescccccscccece 729 
146(3)—Ambiguous provisions of poly, 2 to = construed against insurer. St. Paul Fire & 
seers: cae. Ce; @. Gee OE We Ces ied ces cde ote capnsis odd nied Ceskddabe es bacanetol 742 
146(3)—Rule of construction of policy SoBe insurer held inapplicable. Haseltine v. Farmers’ 
Mut. Fire Ins. Co. of Billings, Christian County. (Mo.)..........eeeeeeerceeseeeeeeee 756 
146(3)—Policy given construction most favorable to assured. Great American Mut. Indemnity 
Co, We TOMER. COMAD) «cece cecctacesccéce ine cdtngresedsesns tee ceatehyecss « Cua Reena 835 
146(3)—Rule requiring strict construction does not authorize creation of ambiguity where none 
mkt: “Diet v, Cen Cry Wise: Ine: Cor - (So Ds oiincawccs $csSeicncduckeuaneeuemnue 859 
146(3)—Policy construed strictly against insurer. Mitchell et al. v. Home Ins. Co. of 
wee wee, COD. os ok aclecscee oss 0esstecesiewetesencnectceccccccumess cebevedessnes 944 
146(3)—Unambiguous language of policy cannot be extended by construction. Posner v. In- 
surance Co. of North America. (U. S.) ..ccscsccccccsecvererccccscocsccsasestsnsece 959 


146(3)—Restrictive provisions of marine policy strictly construed in favor of insured. Rosen- 
Reichardt Brokerage Co. v. London Assur. Corporation. (Mo.) .........+..seeeeeeeees 961 


146(3)—Construction of automobile accident policy against insurer. Dickinson v. Maryland 
Caaualte Ca. COORG <ih ic cecca des ivccdes SS SARE SSE AE RESE MAO GRATE Oe RECAST EO 987 


§ 147. WHAT LAW "GOVERNS. 
(4). Effect of provisions of policy or application. 
147(4)—All contracts of insurance on property within state construed according to its laws 
(iiesy’ of contrary provisions. Stuyvesant Ins. Co. v. A. C. Smith Motor Sales Co. 6 
§ 150. MATTER ON MARGIN OF, OR SLIP ATTACHED TO, POLICY. 
150—Standard mortgage clause attached to policy constitutes independent contract between 
insurer and mortgagee.—Effect of attaching standard mortgage clause as adopting pro- 
visions of standard fire policy stated.—Twelve months’ limitation provision in standard fire 
policy held part of insurer’s contract with mortgagee. Dickenson-Goodman Lumber Co. v. 
Se ee Se 8 RS RS Be ea re eee 420 
S O58, a ae ‘ Saga POLICY AND “ACCOMPANYING PAPERS. 
(1). n genera 
151(1)—Conditional receipt issued by insurer prior to delivery of policy but not a (Bex) 

























therein held not part of policy. Jefferson Standard Life Ins. Co. v. Baker et al ex.) 52 
151(1)—Receipt for note no part of contract. Major v. Aetna Life Ins. Co. (Mo.)........ 192 
151(1)—Instruments to be considered in determining contract stated. Haseltine v. 7 ess 

Mut. Fire Ins. Co. of Billings, Christian County. (Mo.).....ccccccccccccccccccscceses 756 


(2). Application as part of the contract. ba : a 
151(2)—Policy not void because application not attached; insurer failing to deliver application 
with policy cannot plead or prove it. Washington Fire Relief Ass’n. v. Albro et ux. 


CWP OMGS cece a ehuicos s0.65hed dines Banae cena eee SEE Alerts tue bu lew eee mane «aly aoa ceed Geen ee 788 
151(2)—Photographic copy of application must be such as may be read by person of normal 
4 eyesight. Eastman v. Metropolitan Life Ins. Co. (Mich.)..........cccsecccccccceeves 873 


§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS OR RULES OF INSURER 
AS PART OF POLICY. 
(1). Charter and by-laws. 


152(1)—Policy must specify contingency insured against, and cannot be voided by iy creer 
by-law provisions. Francis v. International Travelers’ Ass’n. (Tex.)......-..seeeeee> 
152(1)—Constitution and by-laws held not part of contract. —Insured could prove loss of in- 
— in cow, of which he was not sole owner. Veasman v. Lois Mutual Aid Ass’n. 
CRS Ni kev ct esnctsentteeces ; 
§ 153. USAGES OF BUSINESS. 
153—Custom to accept films only for stowage on deck or in officers’ quarters did not bind 
insurer. Transatlantic Shipping Co. v. St. Paul Fire & Marine Ins. Co. (U. S.)........ 
§ 158. SUBJECTS OF MARINE INSURANCE. 
§ 159. IN GENERAL. 
159—Insurance on freight held to cover that to be earned on return voyage. Brown et al. 
Wi FORE, CE. SD cir ads vacant cncgc dick dtievscascavcqsastatarbenvtateumeeas neuen Gee 


§ 161. Paras COVERED BY INSURANCE AGAINST FIRE OR OTHER CAUSE 
§ 162. —— IN GENERAL. 


162—Damages alleged from negligence in writing —. so that recovery thereon was de- 
feated held not proximate result. Haley v. Sharon Tp. Mut. Fire Ins. Co. (Minn.).... 397 
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§ 163. —— DESCRIPTION OF PROPERTY. 
(%). In general. * 
163(%4)—Change of factory number of automobile insured held not to avoid policy. Giles v. 


Citizens’ Ins. Co. of Missouri. SMe PKI S O65 5s boke Sais bp ne po Re Cen tM eUs ERR E TEN 280 
163(34)—Tourist’s floater policy provision held to exempt insurer from liability for theft of 
any robes and coats. Hall v. Royal Ins. Co., Limited. (U. S.)..........cccceccecceces 488 


(2). Additions and new structures 
163(2)—Dance pavilion attached to insured building held covered by building policy. Daven- 
ee gt es Se + ae ee nen en eC pe 581 
(5). Merchandise and stock trade. 
163(5)—Burglary policy held not to cover loss of silk shirts; parol evidence not admissible 
to contradict policy as property covered. Fidelity & Casualty Co. of New York v. Hart- 





EE PEO BR SEIN DS oc 5.x) Wants woes vavaeee SNGE Sab alee cule exh wale ach Edam dee peweeaes 149 As 
§ 165. —— DESCRIPTION OF LOCATION. 
165—Fire policy held not to cover piano in building occupied for pemeteies purposes. 

Electrone Auto Music Co., Inc., v. Richmond Ins. Co. of New York (N. Y.).........- 
165—Machinery, in shed connected with main building by roof, held covered by fire policy. 

Leo Bros. v. New Zealand Ins. Co. (Idaho) .......ccccccesvcccceccs hes de keep obs 
§ 170. AMOUNT OF INSURANCE. 
§ 173. SPECIAL PROVISIONS OF POLICY. 
173—Provisic . of hail insurance policy held not conflicting. Miller vy. Queen City Fire Ins. 

Se VINER. ne Weil CdCl i elk io Shin aialated OM nea alana wan Oe « Ad eRe wey ae ee 
§ 176. TERM AND DURATION OF RISK. 
§ 177. —— TERM FIXED BY POLICY IN GENERAL. 
177—Health policy held to terminate without notice at expiraticn of time for which premium 

CNG: ae 10 ERS Eee BO, Ck, MD oe raw iskin oes sede oe ta eee eeeweteh ees 791 


§ 179. ENTIRE OR SEVERABLE CONTRACT. 

179—Contract indivisible if breach as to one item increases risk as to others. Bloomer v. 
een en, eel AON ERS cise cig nin ad oaN ASSN SERS aE cs emens Re Cosme Me aN as 72 

§ 179%. LOANS ON POLICIES. 

179%—Loan agreement liberally construed in favor of insured, Knapp v. John Hancock Mut. 
NE A FE Fe GD iie:t/'n dG -arn'e Aa LS Gn owl wae neo ec ee Sie ch as Te ae le Ee ee 


VI. Premiums, Dues and Assessments. 
§ 184. REBATES FROM PREMIUMS. 
184—Fire insurance policy provision for division of surplus held not in violation of statute. 
State ex rel. Merchants’ Fire Ins. Co. of Indiana v. Conn, Supt. of Ins. (Ohio.)........ 412 
(4) Payment by check or order 
§ 186. PAYMENT OF PREMIUMS. 
186(4)—Note of third party payment of premium.—Insurance company receiving check in 
payment of premium acquires additional right. State Life Ins. Co. of Indiana v. Little. 
ND cog: die sparse MSNA Aik no KAR ED SHOT ¢ 6.49 a4 sca e SU SAaS LARS SP ES OTERO Eee 904 
(5). Payment by note. 
186(5) —Agent’s acceptance of insured’s note held to constitute premium payment. Darby v. 
ne 2, See Se Ee EES sn coe c accused ba bhauey de scenReneciadanbemeea ees 879 
§ 188. ACTIONS FOR PREMIUMS. 
(1). In general. 
188(1)—That policy was suspended while premium note and installment thereon was unpaid 
held no defense to action on overdue installment. Darsey v. Insurance Co. of North 
er ee re ee ey Rae a 558 
§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSM 
(1). Grounds of recovery in general. 
198(1)—Insured entitled to return of premiums paid where policy void ab initio. Continental 
ett ie 90, MNS. TE i a a rae le a weigianie Blea lec ale a atin ie ene aan 459 
198(1)—Insurer liable on policy not in conformity with statute; insured cannot recover what 
he has paid for past insurance, not complying with law where no loss has cccurred. 


| 
Walters v. Western DIE SOR. OD. GEIOOE) os 04 dae a's: sadn se SNibidae kon Caadnieewee 828 | 





(5). Avoidance or forfeiture of policy. 
198(5)—Insured entitled to return of premium in absence of actual fraud. Automobile Ins. 
Se, es Ry oc BUGD. Sad ehahin 6 «choc «08 clasindd d's ara Maan Kens Ba RE Ra SLC ee Dies 635 


VII. Assignment or Other Transfer of Policy. 
§ 199. ASSIGNABILITY OF POLICIES. ¢ 
199—Fire insurance policy does not run with insured property; agreement to attach loss payable 
clause substituting mortgagee, void as to insured and assignee. New York Underwriters 
Pees: ED cc cA a hgh eUNE eg dO eon deed boos eek aoe ese o<cbakECs cies ener 578 
§ 207. CONSENT OF INSURER. 
(2). Sufficiency and effect of consent. 
207(2)—Letters held not to create contract between insurer and purchaser of property. St. 
pen eee peeeees Dae. fe. wy meee Oe we UG).. Gy ss novacav cscse cuss bene bavclexeaus 742 
§ 213. CONSTRUCTION OF ASSIGNMENT. 
213—Assignment on mortgage clause in policy construed. Harris v. Aetna Ins. Co. (Ga.).. 387 


VIII. Cancellation, Surrender, Abandonment or Rescission of Policy. 
§ 228. RIGHT OF INSURER TO CANCEL. 
228—Cancellation conditions strictly complied with unless waived. Pomerantz v. Mutual Fire 
ik a ey © APO) 6s Side vind vine ou 0clbaecdiv naulce cumeueeele «ce kbkiienkas 66 
§ 229. NOTICE TO CANCEL. 
(1). Necessity of notice. 
229(1)—Wrritten notice of cancellation ny to terminate contract. Pomerantz v. Mutual 


ook ee Ao ee Cees Camete. Fes. . ss. és a cuese sl vbiae ad cae ed ese canusneenude 66 
229(1)—Broker’s attempted substitution of insurers, without notice to insured or his brokers, 
ee Gk One. Bey. meartseee Fire Ens; Oe.. CU Babiscoveccctcnsnecscsavacuukau 381 
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229(1)—Cancellation of Kansas policy for non-payment of premium without notice to holder 
woud.  Tistee ¥; Actes Tite Tat. Co. : Cy 6 eices cos.ns ocawk tows ebades ceeheniueeeeee 

229(1)—Insurer must notify insured of election to cancel policy for breach of occupancy 
clause in unequivocal terms prior to loss. Security Ins. Co. v. Cook. (Okla.) 

. Sufficiency of notice in general. 
en held not cancelled by oral notice to insured of such intention by insurer’s 
gent. Smith v. American Ins. Co. (Ta.) .- cs cccccccccccssccceccessesceccecccnsesses 

229(2)—_Notice of cancellation must be positive and unequivocal.—Letters merely requesting 
return of policy held not to be an unequivocal cancellation.—Notice of cancellation must 
state excess premium will be refunded. Pomerantz v. Mutual Fire Ins. Co. of Chester 
GN - CRD a 5 bow nb osc hab sence Ones dad 06.6 cei aee ee bas kbd as seenes oneal 

§ 235. EVIDENCE OF CANCELLATION. 

235—Insured’s acceptance of returned premium after policy cancellation held competent to show 
waiver of defective procedure of cancellation or ratification thereof.—Burden on insurer 
to prove and plead waiver of defective cancellation or ratification thereof. Smith v. 
Memnrca Tek: Ca. CAG) so viv atin dns dies cnicdanéiden dd docetddudciiosetwesttnus ee 

eae oe held to justify verdict that fire policy not cancelled by mutual consent. Gallanter 
. Minneapolis Fire & Marine Insurance Co. (Minmn.) ..........ccccceccceccencecvecse 

§ 245. ABANDONMENT BY INSURED OR BENEFICIARY. 

245.—Insured held to have acquiesced in forfeiture of and abandcned contract. Lee v. Missouri 
eee. Eee SO. COs CIT coo ooo 6040 hansen cnc deleawa Gece Rens he nae seats es we aeeeen 

§ 247. RESCISSION BY INSURER. 

247—Life policy not rescinded by company’s notice and tender.—Action within a year 


Necessary to cancel incontestable policy. Thistle et al. v. Equitable Life Assur. Soc. of 
United States. (Tenn.) 


715 
774 


59 


66 


59 
939 


198 


IX. Avoidance of Policy for Misrepresentation, Fraud, or Breach of Warranty 


or Condition. 

(A) GROUNDS IN GENERAL. 

§ 252. REPRESENTATIONS. 

§ 255. —— MATERIALITY. 

255—Insurer need nct allege that misrepresentation enlarged extent of particular risk.— 
“Material representation” defined. Lee v. Metropolitan Life Ins. Co. (Ga.)............ 

255— "Fact material to risk” defined. Berry v. Equitable Fire & Marine Ins. Co. (Mo.).... 

§ 256. - EFFECT OF MISREPRESENTATION. 

(2). Knowledge and intent of applicant. 

256(2)—False egy which prevent recovery by beneficiary. Modern Woodmen of 
Rees S.. SOME. - CID Es od2c bcc da dalecke CeGad Re) Se nese beso sn een eatenn eee 

256(2)—Insured cannot avoid effect of misrepresentations in application by showing that he 
did not read it. Standard Auto Ins. Ass’n. v. West. (Ky.)......ccccccccccccccccccees 

§ 262. FRAUD OR FALSE SWEARING IN OBTAINING INSURANCE. 

262—Insurer can defend on ground of fraud unless estopped. Mayo v. Metropolitan Life 
Wiis oy? CTD noe onic Casas ceavected cee euceecaweewaene nn hi cses cute eneR eee 

§ 263. WARRANTEES. 

§ 264. —— IN GENERAL. 

(1). In general. 

264(1). Statements in application not warranty unless made so by express agreement; appli- 
cant’s statement in application that she was not pregnant held representation, and not 
warranty. Blades et al. v. Farmers’ & Bankers’ Life Ins. Co. (Kans.)............s0e5 

§ 265. ———-DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 

265—Under statute, false warranty vitiates policy, though false misrepresentation must be 
material to so operate. Dakota Life Ins. Co. et al. v. Morgan et al. (S. D.) 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED, 
§ 273. SEAWORTHINESS OF VESSEL. 
273—Overloading vessel renders her ‘‘unseaworthy.”’ Brown et al. v. Jerome. (U. S.)...... 
§ 280. DESCRIPTION AND CONDITION OF GOODS. 
280—Misrepresentation in application as to year of manufacture of insured automobile held to 
avoid fire policy. Hughes v. Hartford Fire Ins. Co. (Mo.)......-cccccccescececscccese 
§ 281. AMOUNT OR VALUE. 
281—Representations as to cost of automobile and model, material—Words, ‘“‘actual cost to 
assured, including equipment,” in application held to mean only equipment purchased with 
car. Standard Auto Ins. ai Ss. Ween: LIRR DS «x sk so 00colaces es dé aneken deena 
281—Insured procuring fire policy by fraudulent representations as to property value not per- 
mitted to recover on it, notwithstanding statute. Burton v. Newark Fire Ins. Co. (Mo.). 
§ 282. TITLTE OR INTEREST OF INSURED. 
(2). Character of title or interest in general. s 
282(2) —When possession supports claim of ownership stated; ‘“‘sole and exclusive owner.” 
Gide ©. Citesecil Isis. Os...c8 : WRSsOUre, + CG iin ic cies csc nds ccvietakcdpeead clbweanes danas 
(3). Property held in trust. 
282(3)—Clause that policy should be void if insured were other than unconditional and sole 
owners held not abrogated. St. Paul Fire & Marine Ins. Co. v. Scheuer et al. (U 
(4). Particular estates or interests. 
282(4)—Fire policy in name of one tenant in common held void under F wes requiring “sole 
wae % Jammal v. Girard Fire & Marine Ins. Co. et al. (U. S.) 
(5). Title in husband or wife. 
282(5)—Policy held not void on ground that insured not sole and unconditional owner. Mon- 
pleasure et al. v. Home Ins. Co. of New York (Mo.).....-.cceceeecceececsceeceescecs 
(6). Effect of mortgage or other lien. 
282(6)—Mortgagor’s liability on mortgage notes held not unconditional and sole ownership. 
Frontier Mortgage Corporation v. Heft et ux. (Md.) .......ccceeecccccccccsceccerees 
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(8). Vendor and purchaser of real property. 
282(8)—Holder of contract for deed not owner of “fee-simple title.” Campbell v. Richmond 
RS HRs ROM Denies Sisson doin bs pha Re Ew on FAAS CRC as FURR OURS CP OER Ee Cee eeR LT ee OIES 
(12). Building on leased land. 
282(12)—Fire policy requirement of true statement of insured’s interest in property held 
sufficiently complied with. Springfield Fire & Marine Ins. Co. v. Republic Ins. Co. (Tex.). 781 
(13). Vendor and purchaser of personal property. 
282(13)—Under law of Tennessee, conditional purchaser of property is te se unconditional 
owner for insurance purposes. Sims v. American Cent. Ins. Co. (U. S.).......ceeceees 103 
(14). Entire or severable contracts. 
282(14)—Fire policy hold severable, and valid as to personality, of which insured was sole 
owner. Jammial v. Girard Fire & Marine Ins. Co. et al. (U. Ad ince ok aaunee sua eae’ 568 
§$ 283. INCUMBRANCES. 
(1). In general. 
283(1)—Condition avoiding policy if properly covered is mortgaged held valid.—On proof that 
insured automobile mortgaged contrary to policy, peremptory instruction fcr insurer 
should be given. Day v. National Fire Ins. Co. (Mo.) .....eceeeesseececerceccceeees 1005 
(2). Effect of statutory provisions. 
283(2)—Under Tennessee law, misrepresentation respecting incumbrances not material. Sims 
Ti RES CO BI a Ce Od oe a hid a cece ne CARBO AESNE Ka Se ead bOGR ERE R LAKERS 103 
(3). Existence and nature of incumbrances. 
283(3)—That plaintiff signed instrument constituting mortgage without knowing its nature 
held not to take it out of provision against incumbrance. Day v. National Fire Ins. 
Oo: RMT TA 70 ao crae ie pe hd Das wikis a bee hae A EAD ohio hw eine Oe Cem a a a 6 eae ene 1005 
§ 285. FIDELITY OF EMPLOYES AND OTHERS. 
285—Evidence that others handled funds for which cashier was bonded invalidated bond. 
Aetna Casualty & Surety Co. v. Finance Service Corporation. (Colo.)..........eeeee0s 474 
(C) MATTERS RELATING TO PERSON INSURED. 
§ 290. AGE. 
290—Association held old line company without power to forfeit policy for misrepresentation 
of matter not contributing to insured’s death. O’Neal v. Grand Lodge of Brotherhood of 


Reine Ten OR AI. LGD. o'5.é5 Gineknaeak des ves es ob ce oetis Seaneonn a eeea wea som 187 
§ 291. HEALTH AND PHYSICAL CONDITION. 
3}. ie general. 
291(1)—Statements in application not warranty unless made so by express agreement; appli- 
cant’s statement in application that she was not pregnant held representation, and not 
warranty.—Representation that applicant_was not pregnant made in good faith did not 
— cE olicy though in fact pregnant. Blades et al. v. Farmers’ & Bankers’ Life Ins. 
BNE.) cecccvcccceresscccsscgecececsnecsesrcecescssensssecscsseeesseeeseseess 342 
291(4)_—Where insurer not asked concerning cancer, failure to speak of it held not “false 
representation material to risk.’ Williams v. Metropolitan Life Ins. Co., (Va.)........ 528 


§ 292. MEDICAL ATTENDANCE. 

292—Untrue answer to question in application as to consultation and attendance by physician 
will avoid policy. Sovereign Camp, W. O. W. v. Sloan. (Miss.).........c.eceecceces 875 

§ 297. HABITS. 

297—Breach of warranty as to correct and temperate habits could not be predicated on wrong- 
ful act committed after policy in force. Bennett v. Standard Acc. Ins. Co. (Mo.)...... 969 

§ 301. OTHER EXISTING INSURANCE. 

301—Warranty in accident policy that no other insurance was canceled not breached by prior 
voluntary surrender of. policy. Rabin v. Central Business Men’s Ass’n. (Kans.)....... 793 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, or 
Condition Subsequent. 

(A) GROUNDS IN GENERAL. 

§ 306. CONDITIONS SUBSEQUENT 


§ 309. —— EFFECT OF BREACH. 
309—Statute held not to apply ip absence of ed relationship between the parties. St. 
Pas Vice & Marine ina: Co, v. Ruddy ah, GS Bi) osc evsiesic cnn os cacinsdanwes v a0s-0: 742 


§ 310. ee AND aia mec TO GIVE EFFECT TO FORFEITURE. 
(1) n genera 
310(1)—Breach of occupancy clause of fire policy creates option of insurer to cancel. Security 


Ins. Co. v. Cook. (Okla.) .......ssccccvcccccccececcesccccssasecescescessseceses 
310(1)—General rule as to effect of failure to return — as waiver of forfeiture stated. 
meus AY Brotherhood of American OS CR 5 66 hind ce aN ce ee wine cab ieee sets s 884 


Non-payment of premiums or assessments. : : 
310(2 <tases re wane notice prior to forfeiture of policy. Philadelphia Life Ins Co. v. 
worth, i, ED weensdcdgestepespageeus ogee beniuabenees «onewee base seue 

310(2) 2 Directors of assessment plan asociation held authorized to forfeit membership “on 

non-payment of assessments. Lee v. Missouri State Life Ins. Co. (Mo.).......... 198 
310(2)—Beneficiary not absolved from effect of failure to notify insurer of insured’s entrance 

on foreign military service and pay extra premiums by statutes forbidding cancellation 

for non-payment of premium without notice. Hanna vy. Aetna Life Ins. Co. (Mo.)...... 715 
§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 

(3) Mortgagees and their assignees. 

311(3)—Policy taken out by mortgagee held not voided by policy taken out by owner of 

mortgaged property. Investors’ Mortgage Co. v. Marine & Motor Ins. Co. of America. 

La. 


311(3)—Right of mortgagee to recover depends on right of insured. St. Paul Fire & Marine 
Ins. Co. v. Ruddy et al. (U. Bi) cab 0:60.00 bce Sc cbinenee cween Cem pM Oeeean ee se aeeeees 742 
311(3)—Mortgagee to whom loss is payable is merely ap sintee and cannot recover if insured 
has violated conditions. Hill et al. v. International Indemnity Co. (Kans.)............ 453 
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§ 313. SAILING, VOYAGE, AND NAVIGATION OF VESSEL. 
313—Policy containing admission that vessel was seaworthy no defense that vessel overloaded. 
OCR 66 OA Mi SO CO BD vain 5 0.660.2s cnibe euthanasia cease abe ds toute Lik 
§ 317. ERECTION OR OCCUPATION OF NEIGHBORING BUILDINGS. 
(2.) Clear space clause. 
317(2)—“‘Clear space” requirement of fire policy = ag by erection of unfinished planing 
mill. Federal Mut. Fire Ins. Co. v. laos, CMR isto st cen encduness ‘ 
§ 318. CHANGE IN CONDITION OF BUILDING. 
318—Tearing down material part of insured building and removing plumbing increased moral 
hazard, rendering policy void. Davenport v. Firemen’s Ins. Co., of Newark, N. J. (S. D.) 
.. 522s CHANGE IN OCCUPANCY OF BUILDING. 
322—Provision for forfeiture of fire policy for breach of occupancy clause for benefit of 
insurer; occupancy clause may be waived by insurer. Security Ins. Co. v. Cook. (Okla.). 
§ 323. BUILDING BECOMING VACANT. 
(1) In general. 
323(1)—Clause as to vacancy in policy describing house and barn, but insuring barn only, 
held not applicable to house. Mitchell et al. v. Home Ins. Co. of New York. (Mo.) 
§ 328. CHANGE OF TITLE OR INTEREST 
(1)., Nature and effect of condition. 
328(1)—Provision for termination in case of change of title is valid—Transfer of property 
without consent of insurer held to avoid policy. St. Paul Fire & Marine Ins. Co. v. 
Ruddy et al. (U.S. 
(2). What constitutes change of title or interest in general. 
328(2)—Contract to convey to stranger, and delivery in escrow, renders fire policy void, where 
terms so provide.—Deed in escrow to insured mortgagee by insured mortgagor held not 
change (of title nor commencement of foreclosure proceedings. Russell v. Home Ins. 
Ds ERE) cacvecadeceeasends Hoe cveuges delhansvadebh meen eeeneedeebensauesceasenauun 
328(2)—No breach of warranty as to ownership of insured car, if insured was in fact right- 
ful owner. Automobile Ins. Exch. v. Wilson. (Md.)..........-.cccccccccccccccevcece 
328(2)—Condition against alienation refers to such disposition as causes assured’s interest to 
cease. Osmond Barringer Co. v. Standard Fire Ins. Co. (N ) 
(5). Contract for sale. 
328(5)—Contract by insured to sell held not to change title so as to void fire policy.—Contract 
of sale not a change in interest voiding fire policy. Trichel v. Home Ins. Co. (La. 
328(5)—Purchaser who pays part of price and takes possession vested with sean title in 
fee; vendor holds legal title in trust for purchaser on payment of price; policy not for-- 
feited by insured’s contract to sell land if he retains title as security. Mark v. Liverpool 
& London & Globe Ins. Co., Limited (Northern Title Co. Intervener). (Minn.)........ 
328(5)—Insured’s breach of “promissory warranty” as to payeeret of lien notes held to render 
policy void. Home Ins. Co. of New York v. Henderson. (Tex.)............eeceeeeeees 
14). “Commencement of foreclosure proceedings” or ‘‘notice of sale.’ 
328(14)—Provision that policy shall be void if foreclosure enna are commenced against 
the property relates to future only. Whittemore et al. v. Aetna Ins. Co. (U. S.)...... 
328(14)—Deed in escrow to insured mortgagee by insured mortgagor held not change of title 
nor commencement of foreclosure proceedings. Russell v. Home Ins. Co. (Mo.)........ 
328(14)—Mortgagee’s failure to give notice of foreclosure held to preclude recovery. Newark 
Fig: Fike... Ces, ey EUG... CR «peso Sacawec easier sheds cake neon use tenesawaean 


§ 329. CHANGE OF POSSESSION OR USE OF PERSONAL PROPERTY. 
329—Acceptance of premiums after due and after expiration of grace waives failure to 
pay on time. Darby v. Northwestern Mut. Life Ins. Co. (Mo.) 


§ 330. INCUMBRANCES. 
1). In general. 
330(1)—Policy provisions avoiding policy on incumbering property without notice to company 
held valid. Bloomer v. Cicero Mut. Fire Ins. Co. (Wis.) 

(5). Entire or severable contracts. 
330(5)—Fire policy covering we buildings and contents held not divisible. Bloomer v. 
Comer Tee. eee BOM. To CUP ican x cuckvccaasanccowchus aban e eres ceuiboe teeeaeen 
330(5)—Subsequent chattel ieines held to invalidate policy on house and contents only as 
to personal property. Johnson v. Rocky Mountain Fire Ins. Co. (Mont.) 


§ 334. yee AGAINST LOSS. 
. In general. 

334(1) St hinken as to written notice of sickness or absence under employees’ group insur- 
ance ome may be waived by employer; compliance with stipulation in employees’ grow 
insurance policy as to request b & -sessyezene or leave ot absence held excused. Carrut 
A RG Dare Be Coe OP Oe: MG ccc uc cdend ls veheesscoteccucesuescesce cabetttoes 

§ 335. KEEPING BOOKS, PAPERS, AND SAFE. 

(2). Taking inventory. 

335(2)—List of goods by lot held not “itemized inventory” within iron safe clause.—Failure 
to produce itemized list kept pursuant to iron safe clause held to preclude recovery.— 
Policy held to require inventory within 30 days. Lewis v. National Fire Ins. Under- 
WER OE Be ERRIIN,, n5:4- chix icin cuvpic iced dep ncedaseudh-dalals ae Gulna 4am beabaeoeeneeas 

(3). Keeping books of account. 

335(3)—Record warranty in fire policy held to require assured to keep books enabling ac- 
countant to ascertain property on hand at time of fire-—Book containing stubs of gin 
tickets held ne* a compliance with record warranty in fire policy on cotton and cotton 
seed in gin house. Merchants’ Union Ins: Co. v. Johmson. (Miss.)........e....eeecees 

335(3)—Records and books of account, kept by insured, held sufficient to comply with burglary 
policy requirement.—Burglary policy, requiring insured to an books of account, held to 
require merely that accounts be accurately kept. Lenzner v. National Surety Co. (U.S.) 

335(3)—Substantial compliance with iron safe clause, sufficient.—Accounting system held not 
to comply with iron safe clause. Manuel v. Stuyvesant Ins. Co. (La.)............... ° 
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$ 336. ADDITIONAL INSURANCE, 
1). In general. z 
336(1)—Condition against additional insurance without notice valid. Olbrich v. Mutual Fire 
Ins. Co. of Marshfield, Fond du Lac County. (Wis.)..........ccecccccccvces EES 


(C) MATTERS RELATING TO PERSON INSURED. 


§ 340. MILITARY OR NAVAL SERVICE. 
340—Provision for notice of insured’s entrance into foreign aliens service and payment of 
additional premium valid. Hanna v. Aetna Life Ins. Co. (Mo.)........ceeeeceeecees «wun 


(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
§ 349. i, AS : ipepieiona OF FORFEITURE IN GENERAL. 
. In genera 
349(1)—Plain gravitons for prsateiene- in a policy will be enforced. Philadelphia Life Ins. 
ee. REAP OTU, SLI, De) ves oe sed sev eagsb 6 ecendawe ves eceeh tak tant eeet eee aleden’s 
349(1)—Anniversary date of contract of insurance held date of delivery, as respects begi in- 
ning of 30 days’ grace period; “anniversary hereof”; “from now”; “from henceforth’ 
anniversary.” Jefferson Standard Life Ins. Co. v. Baker et al. (Tex.) ee eee eon cate 
349(1)—Certificate held assessment policy forfeitable on non-payment of increased assessments. 
Lee v. Missouri State Life Ins. Co. (Mo.) 198 
(3). Non-payment of note given for premium. 
349(3)—Upon non-payment of premium note, when due, paiey was void unless payment was 
extended. American Life Ass’n. et al. v. Vaden. (Ark.).......cccccccsccccsscccssecs 170 
349(3)—Right to stipulate for suspension of policy during default of premium notes follows 
from right to extend credit.—Stipulation in premium note for suspension of policy on 
default held binding.—Insured — district bound by stipulation in notes executed by 
its trustees. North River Ins. Co. cc Re rr ree ere 950 
§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 
§ 360. —— IN GENERAL. 
(1). In general. 
360(1)—Insurer entitled to retain matured premiums, with lawful interest.—Tender of pre- 
mium must be kept good to bar interest. Kroener et al. v. Mutual Life Ins. Co. of 
Se Es OUNe. SD <'s:n se Sa kn'g Nao Catan «Gas Bas ChE KES bs SEAM ORKS Os G SENDER EES S 161 
(4). Payment by check, draft or order. 
360(4)—Return of premium note on receipt of check not unconditional acceptance of check as 
payment. Philadelphia Life Ins. Co. v. Hayworth. (U. S.).......ccceeeeeeee at civneed 1 
§ 362. EXCUSES FOR NONPAYMENT. 
362—Notice of lapse of policy for non-payment of premiums held not to excuse failure to tender 





subsequent premiums. Watts v. Metropolitan Life Ins. Co. (Ala.)...........seeeeeees 499 
§ 363. RIGHTS OF INSURED AFTER DEFAULT. 
§ 365. —— REINSTATMENT. 
(1). In general. 
365(1)—Under policy no authority in local agency to reinstate it after cancellation.—That 
insured did not know of revocation of agency of local agent paid to reinstate policy held 
immaterial.—Necessary showing to esta’ lish reinstatement of wer stated. Columbian 
Nat. Fire Ins. Co. et al. v. Dixie Co-op. Mail Order House et al. (Tex.).............-- 226 
365(1)—Insured’s rights held to have become fixed by terms of policy on payment of premium. 
peers 2. Continual Conmits Ca. TEBE). os caves tees cetscvdebe otk steeds aeRsbeaces 598 
§ 366. ELECTION BETWEEN RIGHTS. 
366—Loan agreement held not to abrogate insured’s right of, election under options.—Bene- 
ficiary held entitled to elect as between options given insured.—Beneficiary’s right of 
election between options held not qualified by time a imposed as to insured. 
Knapp v. John Hancock Mut. Life Ins. Co. (MOo.).....cccccccccccecccacccccccccecce oo 28 


(1). In general. 
§ 367. —— INSURANCE FOR LIMITED TERM OR AMOUNT. 
Period for which insurance will be extended. 


(3). 
367(i1)—Insured held not required to apply for loan to secure benefit of term insurance. 
eel hate Tite Site. too. we. ee CAE a oi occ sk s.cnvscoccun papane ce ns ok ope eee 


(2). Amount available to purchase extended insurance. 
367(2)—Insurer held estopped to claim that lapsed policy had no loan value. Missouri State 


ah a OG, Seeees COU os 6o cus ceeeccmcmeh es cb ok bcos Venn Seeds ON beeen eee 165 
367(3)—Period of extended insurance held not to have commenced to run until expiration of 
period of grace. Missouri State Life Ins. Co. v. Carey. (Tex.).......ccccccccccccesess 729 


XI. Estoppel, Waiver, or Agreement Affecting Right to Avoid or Forfeit 
Policy. 
§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 


371—“Estoppel” not essential to “‘waiver” of forfeiture. American Life Ass’n. et al. v. 
WRIA CAMMMECE nis arp -4sa.s nm & 9. 40re pie aie’ aha oo area aipaciee One MMe eee oe Ma ca ee nae 170 


371—Mere defense of suit against beneficiary, by indemnity insurer, does not ingraft liability 


not covered in indemnity policy. Belt “Automobile Indemnity Ass'n. v. Ensley Transfer 
Sey C0. CRIB) | acon noon s00 40. nee 46 then en eent 5Sa0 op aceasies stale eae v eens s 818 


371—Essentials of waiver of forfeiture stated. Schwab v. Brotherhood of American Yeomen. 


(Mo.) 
$ 372. WHAT CONDITIONS MAY BE WAIVED. 
wht eee for benefit of insurer may be waived. Watts v. Metropolitan Life Ins. Co. 


a 
372—Provision for forfeiture of fire policy for breach of occupancy clause fcr benefit of 
insurer; occupancy clause may be waived by insurer. Security Ins. Co. v. Cook. (Okla.). 774 
372—Provision against other insurance may be waived. Washington Fire Relief Ass’n. v. 
ee OER: CIP OUD | a4 vu cwass ccd s5csmeusaeen cabs eeuas cheba cewbebeeh ess aeneae ae 788 
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$ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 375. —— IN GENERAL. 
2). Nature of agency. 
375(2)—Agent waiving forfeiture on account of non-payment of premium and extending date 
of payment acting within authority. Standard Acc. Ins. Co. et al. v. Patton. (Ky.).... 436 
§ 376. —— EFFECT OF PROVISIONS OF POLICY. 
376(1)—G pee — moet 
—General agent has authority to waive payment on date stipulated in icy. Ellerbeck 
v. Continental Casualty Co. Giuky....0- durtvienun Gan det . ene eiie a _ xeemabaas te 598 
376(1)—Provision that insurer’s agent cannot waive policy term held binding on insured; 
insurer may be estopped from relying on provision that agent may not waive policy 
provisions. Corporation of Royal Exch. Assur. of London v. Franklin. (Ga.).......... 991 
§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(1). Necessity of knowledge of breach. 
377(1)—Breach of condition against additional insurance without notice not waived by act 
or declaration before notice thereof. Olbrich v. Mutual Fire Ins. Co. of Marshfield, Fond 
CE Ta I CORO io isn. 5n 8 605 cds eee OE. cs Ca nd Cae bk ee 586 
(2). What constitutes knowledge or notice in general. 
377(2)—Actual notice to insurer of falsity of representation necessary to work waiver. Lee 
+. Babee Cate Te Ca. CGY sincere ae cook bin becca be deo cleudae kn ee bee 700 
377(2)—Insured’s statement to insurer’s agent as to change of address held not notice of en- 
trance on foreign military service.—Insurer, notified only of insured’s expectation of enter- 
ing foreign military service, held not to have waived extra premium. Hanna v. Aetna Life 


Bis Ge OM ein 60 oS biG ORGES OR Red wakes Cea neded Coke aASe caadee ceentndees 715 

§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 

(1). In general. 

0) ee as to written notice of sickness or absence under employees’ group insur- 
ance policy may be waived by employer; compliance with stipulation in employees’ group 
insurance policy as to request by employees for leave of absence held excused. Carruth 
VW: Ae: B06 Te. Ca. Oe Bh. CGD on kin cosincncccsvecestudavegnadisebetesueawenels 11 

378(1)—Notice of insured’s previous ill health may be imparted through insurer’s agents. 
Ausercen. Mat. Tos Co. Vi Seewenes CT et). os cee nsnn'e<tscuuaseesd secuknewoucents 727 

378(1)—Provision against incumbrance waived by knowledge of mortgages. Fidelity Phenix 
mee 3b COD. Te CEE. CRE Sis kn cccc cieaccs ccicncnecededaden ns lectwmuewen 748 


(3). Nature of agency and authority of agent. 
378(3)—Knowledge of insurer’s agent held not imputable to insurer in view of application 
for life policy. Puckett v. Metropolitan Life Ins. Co. (Ga.).........ccccecceccecvecs 178 
378(3)—General agent’s notice of forfeiture imputable to insurer.—Notice to general agent’s 
— of forfeiture held not to bind insurer. Royal Ins. Co., Limited, v. Eggleston. 


CRG) Wadad cc dae pus eens cd cues Sed ens e cded iuveey 0s tase te auuanet atk ceenereoee aaa 278 
378(3)—Knowledge of soliciting agent that answers as to health false held not to preclude 
defending on such ground. Priest v. Kansas City Life Ins Co. (Kans.)..............-. 704 
378(3)—Clerk’s knowledge as to issuance of policy to insured held imputable to insurer’s 
agent, and hence to insurer. Bennett v. Standard Acc. Ins. Co. (Mo.)..........0ee00: 969 
4). Capacity in which knowledge is acquired. 
378(4)—Agent’s knowledge of chattel mortgage held not imputed to company. Bloomer v. 
Creede Taek: Five! Tes OR: Cpe vec ccccawess (eb catanccvcarsuaet¥astwadeans eee 72 
378(4)—Knowledge of agent of insurer as to incumbrance held not notice to insurer. Spivy- 
Johnson Portrait Co. v. Belt Automobile Indemnity Ass’n. (Ala.)............e-eeeeee: 823 


§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR UNDER 
HIS DIRECTION. 


(1). In general. 
379(1)—Insured cannot escape responsibility for untrue warranties in answers embodied in 
policy by asserting failure to read policy. Hayes v. Automobile Ins. Exch. (Wash.).... 113 
4 ife and accident insurance. 


ys 
379(4)—Insurer liable if insured correctly stated age to ope inserting false statement in 
application. Fayetteville Mut. Ben. Ass’n. v. Tate. (Ark.).......ccccccceccccecceccees 329 
(5). Good faith of insured. 
379(5)—Misstatements in application made by insurer’s agent held not to avoid policy.—Mere 
acceptance by insured of policy containing false statements will not charge him with duty 


of notifying insurer. Busboom v. Capital Fire Ins. Co. (Neb.).....ccccccccevcceses ese 94 
379(5)—Policy not voided by insured’s misstatement of age in good faith to agent appraised 

of correct age. Fayetteville Mut. Ben. Ass’n. v. Tate. (Ark.).........ccccccccccccves 329 
379(7)—Fraud of agent in procuring policy for his wife not chargeable to company. Green 

uk 2: ener Piet: 30 Ce. CEM. veka ci tct tas ocke bods ys ceecwee cena edeeene 954 
§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 
§ 384. —— WAIVER IN WRITING. 


384—Insurer held not estopped from relying on express provisions of policy as to additional 
insurance because of failure to fill in blanks on additional insurance clause. Adjustment 





Bureau, Tampa Ass’n. of Credit Men v. Equitable Fire & Marine Ins. Co. (Fla.)...... 384 
384—Stipulation that insurer’s agent cannot waive policy term held not to refer to its own 

acts or omissions; “‘waiver.”” Atlas Assur Co., Limited, v. Williams. (Ga.)............ 826 
§ 385. INDORSEMENT ON POLICY. 


385—Requirement of written indorsement applies only to express agreements of alterations 
or waiver. Belt Automobile Indemnity Ass’n. v. Ensley Transfer & Supply Co. (Ala.).. 818 

385—Provision that insurer’s agent cannot waive policy term held binding on insured; insurer 
may be estopped from relying on provision that agent may not waive policy provisions.— 
Jury authorized to find insurer estopped _to rely on provision of policy requiring indorse- 
ments on policy. Corporation of Royal Exch. Assur. of London v. Franklin. (Ga.).... 991 
387. CONSTRUCTION AND OPERATION OF EXPRESS WAIVER. 

387—-Clause excluding defense of breach of warranty held not applicable. Electrone Auto 
Music Co., Inc. v. Richmond Ins. Co. of New York. (N. Y.)....ccececessecceecececs Fe 
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§ 388. IMPLIED WAIVER IN GENERAL 
. In general. 
388(1)—Recognition of continued validity of certificate of insurance held waiver of forfeiture. 
Sovereign Camp, W. O. W. v. Pettigrew et al. (Okla.).....ccccccccscecscccccvecccce 
388(1)—Insurer’s offer to cancel policy on one building held not waiver of breach of condition 
against additional insurance without notice ~~ other building. Olbrich v. Mutual Fire 
Ins. Co. of Marshfield, Fond du Lac County. (Wis.).........-cccccccsscccccccerecees 586 
(3). Acts and conduct of insurer or ies in general. 
388(3)—Insurer may be estopped to insist on forfeiture. Watts v. Metropolitan Life Ins. 
ee, SS 2 ee ee ee Pee Ee ee TR ae OEE hoes Ce eee er 499 
388(3)—Silence of insurer’s agent held not to estop insurer from asserting a breach of 
warranty. Indiana Lumbermen’s Mut. Ins. Co. et al. v. Meyers Stave & Mfg. Co. (Ark.) 546 
388(3)—Recognizing policy as in force after breach is waiver of breach. St. Paul Fire & 
marine Ing. Ca. v. Ruddy ot al. CU Sa vcicc css 255050 b Sainte cowans Crete Gataueeay esses 742 
388(3)—Insurer may waive forfeiture for non-payment of premium by express language or 
— from which such intent may be inferred. Holt v. National Life & Accident Ins. Co. ea 
CMD o's 0. caidind 600 cs'clk'c ances Ch BUEO Nab 6) ObCESEN SSSR EDA SUNN che cso CERADEES Tab CHEV OEMS 
§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
Condition as to title. 
389(2)—Where policy issued without written application or inquiry, insurer cannot escape 
liability because insured not fee simple owner. Johnson y. Rocky Mountain Fire Ins.. 
CA SRLS. sandue 6ebhe st ahn hs bie S0G1 aia nd be Sede mee aeets «Saab boa Sue ak eae eee 570 
389(2)—Requirement of unconditional ownership of automobile insured against theft held 
waives. Ammompne. tas, DSO, Fy.  NeeOe. RD <6 esse open esa cosine ek spre ie glands bac 635 
389(2)—Insurer estopped to set up invalidity of fire policy because insured not sole owner of 
insured property. Springfield Fire & Marine Ins. Co. v. Republic Ins. Co. (Tex.)...... 781 
(3). Condition as to incumbrances. 
389(3)—Undisclosed chattel mortgage held not to invalidate policy on piano. Johnson v. 
Peay eames te SAG. CG. CORO). ices oo ince cccccbuwcss Kecumosebamoneseers 570 
(7). Failure to make or follow up inquiry. 
389(7)—Insurer cannot complain of decedent’s failure to answer questions not asked. 


Williams v. Metropolitan Life Ins. Co. (Va.)....0..seccvvcccncccecccesarcvescccesece 528 
389(7)—Failure to have strict medical examination held not to prevent insurer from setting 

up fraud changing character of risk. Lee v. Metropolitan Life Ins. Co. (Ga.).......... 700 
389(7)—Insured’s failure to call for particulars of lease held not to deprive insured of full 

indemnity. Springfield Fire & Marine Ins., Co. v. Republic Ins. Co. (Tex.)........... 781 
389(7)—Incompleteness of answer to question in application waived by issuance of policy. 

Rabin v. Central Business Men’s Ass’n. (Kamns.).......sceecssscccssccccscsccceseces 793 
389(7)—Provision against other insurance held not waived. Washington Fire Relief Ass’n. v. 

SO OR ECR alg cn Ah his coh 0.0 WS ARE OROR EEE COREA VSADA SR AE REL SAE CRED 788 


(9). Life and accident insurance. 

389(9)—Insurer knowing falsity of representations or condition at delivery of ted waives 

right to contest on such ground. American Nat. Ins. Co. v. Stevens. (Tex.)........... 27 
§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND POLICY. 
390—Failure of insurer to cancel in policy for breach of occupancy clause held waiver. 

ERD LiO.- SE, SOs LEMME Y aSpe- s,s 0 kindy DSS s' ob wikee ee tae unnEe Siete ha ween Yawk 774 
390—Repudiation of contract by insured after fire held within reasonable time. Green et al. 

ae Oe Se Oe Sy 8 es Serre rrr rere 8 Orr one ryt re ae ee 954 


§ 392. aD on OR RETENTION OF PREMIUMS OR ASSESSMENTS. 
.. In genera 

392(1)—Collection and retention of premiums without obection held waiver of forfeiture.— 
Insurer continuing to retain premium until after suit deemed to have waived forfeiture. 
Sovereign Camp, W. O. W. v. Pettigrew et al. (Okla.)......cc.cccceccscccscecccecees 33 

392(1)—Under circumstances no inference of recognition by company of life policy, issued 
after a death, by retention of premium. Commonwealth Casualty Ins. Co. v. 
ee Ee ay Oe ee ee ey eer. Le at TS 257 

392(1)—Offer to return_unearned premium not necessary on breach of ‘condition against addi- 
tional insurance. Olbrich v. Mutual-Fire Ins. Co. of Marshfield, Fond du Lac County. 


COONS Gs oka ep REDS KR US cen ch'eS ies te pew de OR paee iss 6.4 eR ees Ree eRe ce Ses 586 
392(1)—-Policy requirements as to ownership and value of car insured against theft held 
waived. Automobile Ins. Exch. v. Wilson. (M.).......ccccccccccesccccccscncveccecs 635 


392(1)—Letter held waiver of default in payment of installment on note. Clifton v. Hartford 
ee SORE IED 02a Bi es Kids ke kRn he wae oes CRAMER NS wat C A Tobe oeebe oe eens 749 
392(1)—General rule as to effect of failure to return premiums as waiver of forfeiture stated. 
Schwab v. Brotherhood of American Yeomen. (Mo.) .........ccceccececcccccccceeces 884 
392(1)—Knowledge of insurer’s agent as to insured’s living habits when policy was executed 
held knowledge of insurer.—Insurer held to have retained premiums unreasonable length 
of osc... Beusett. v.. Standard Acc: Ina.-Cor. Cio.) : ic 00s dieiccns iccecgtignsetepagans 969 
(2). Premium demanded but not paid. 
392(2)—Sending of statements by insurer held not a recognition of policy’s existence and 
waiver of payment of premium. Ellerbeck v. Continental Casualty Co. (Utah.)........ 598 
(11). Offer to return. 
392(11)—Tender of premium paid must be made to insured’s administrator.—Insured held 
estopped by failure to prove tender of premiums, from claiming that policy was never in 
force. Pauley v. Business Men’s Assur. Co. of America. (MO.)....cccccceccceccccees 259 
§ 393. CONSENT TO ASSIGNMENT OF POLICY. 
393—Offer to transfer insurance to purchaser not effected, held not a waiver of condition of 


policy. St. Paul Fire & Marine Ins. Co. v. Ruddy et al. (U. S.)..........ccecceceees 742 
§ 304, PROMISE TO PAY LOSS. 
394—Agreement to pay with knowledge of existence of mortgage held a waiver of breach of 
warranty. Spivy-Johnson Portrait Co. v. Belt Automobile Indemnity Ass’n. (Ala.).... 823 
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§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 
395—Insurer, having denied ary on one ground, waived all other grounds. Watts v. 
Mintcabalttas Late Tee: Cav CRS nc navcckcwuRabeeesas Kets tucicedsnedaubse cake oe 
§ 396. =. in gen Senn Some OR RETAINING PROOFS OF LOSS. 
- In genera 
396(1)—Insurer’s retention of unrequested proof of loss held not waiver of breach of condi- 


tion against additional insurance. Olbrich v. Mutual Fire Ins. Co. of Marshfield, Fond 
Gn Tae Canty... CHOY <660:tecu we cuss 4500s nod NON MRR ay Cxbln dee MRer ue Ree RON TERN 


§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 

397—Facts held to constitute waiver of breach of policy in procuring other insurance. Royal 
Ins. Co., Limited, v. a. (Ala.) 

§ 399. PAYMENT OF ‘LOSS. 

399—Payment of policy held not waiver of false representations of insured precluding recovery 
of payment. Dakota Life Ins. Co. et al. v. Morgan et al. (S. D.) 

$§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400—Incontestable clause not applicable where insured died before expiration of te years, 
but suit was brought thereafter. Markowitz v. Metropolitan Life Ins. Co. (N. Y.)...... 

400—Insurer must disavow liability within contestable period.—Policy incontestable ‘ ter two 
years indisputable after that period.—Death within incontestable perod does not relieve 
insurer of duty to investigate insured’s false statements. Feierman v. Eureka Life Ins. 
a ee RS oS Ee a ae Se ee 

400—Policy held not contestable after two years, though insured died within two-year period. 
Rather ¥.. Kae. eae Be ERE CU vce n actaavcoecaaaes voctessccdawecnabones 

400—Incontestability clause of one year held not void because conflicting with statute. Thistle 
et al. v. Equitable Life Assur. Soc. of United States. (Tenn.)...........-eseeeeeeeees 

400—False statements in reinstatement application held defense notwithstanding statute and 
incontestable clause in policy. Ward v. New York Life Ins. Co. (S. C.) 


XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE‘ 


§ 402. MARINE RISKS IN GENERAL. 
402—Poop, forecastle, and bridge space held structures built in frame of ship.—Officers’ 
quarters on bridge deck held not “structures built in frame of vessel.” Transatlantic 
Shipping Co. v. St. Paul Fire & Marine Ins. Co. (U. 


(B) INSURANCE OF PROPERTY OR TITLES. 


§ 418. LIMITATIONS OF RISK AS TO PLACE. 

§ 419. SITUATION OF PROPERTY INSURED, 

419—Loss held not within terms of policy—The words “in the custody of,” apply respon- 
sibility of the custodian. Posner v. Insurance Co. of North America. CU. 

§ 421. FIRE. 

421—What constitutes “loss or damage by fire’ within usual term of policy.—Fire policy held 
to cover damages from smoke and soot from explosion of hot water plant; “loss or 
damage by fire.” Cabbell v. Milwaukee Mechanics’ Ins. Co. (Mo.).........22eeeeeees 

421—Clause exempting from losses held not applicable where house set afire by gunshots on 
order of sheriff.—Firing me house held unlawful exercise of authority. Rhode Island 
Tan: Ce: OF Peeieate. Te: 0.) Wi eee Geis ois osc nd ed vekcsanietctveseueusonaues 

421—Insurance company held to have breached contract of insurance. St. Louis & S. F. Ry. 
Cy i De ee CEN Sock «cp cb pecs wees tatoo bu dad cus citenlcu Race odeldeeelrun enn 

§ 424. ACCIDENT. 

424—Automobile’s contact with bottom of ditch after skidding held “collision” within meaning 
of policy. Firemen’s Ins. Co. of Newark, N. J. v. Savery. (Ind.)........ceececceeeecs 

tae held liable for loss by collision of automobile when operated by unauthorized 
person. —Embankment held “object” within policy insuring automobile against loss from 
“collision.” Pred v. Employers’ Indemnity Corpeeetion. CIROUDS ceneycekots uhdeseisnan 

424—Plate glass insurer held liable for glass broken by workmen engaged to replace broken 
glass covered by policy. Aetna Casualty & Surety Co. Vv. Apple. SEMINGON., «au 6.610. cealare oo 

424—“Collision”’ within automobile policy clause defined; “impact’’; “object.”—Facts held to 
constitute “‘collision’’ within automobile policy clause; “object.” St. Paul Fire & Marine 
Tne. ‘Cex ‘¥,,. Aemerieg: Companies Ce. CAE) oo '6is cava as capediessetisancacksehacnin 

424—“Collision,” as used in automobile insurance contract, defined.—Facts held not to estab- 
lish “collision” under automobile insurance contract. Aetna Casualty & Surety Co. v. 
Cem. Cid nO ek 66 0554 eas kos he ead b cael btndansadcatrbussedacuccenaeeunl 

424—-Insurer held liable under policy for injury by “‘collision’’ of automobile with paved road- 
ay resulting from turning sharp curve. Great American Mut. Indemnity Co. v. Jones. 
(Qhio.) 


Seem e eee ee m eee e eee eee eee ee ee eee eeeesee 





424—Damage to automobile held not due to “collision.” Great Eastern Casualty Co. et al. v. 
MOO, | ROMY 6.6.0.5. 0:8:0:4 die cuReae Sao ees Ure eR Unga OLN SEN eMC ReNe lee ceemaen 
§ 425. THEFT. 


425—Obtaining possession of car from owner’s bailee by false representations of authority 
from owner held a “theft” within policy covering injury by theft. James et al. v. Phoenix 
Assur. Co., Ltd. (Col0.) ....ssceccrecocccccccsccceccncscsccrecccescseccccccccences 
425—Loss by breaking inner compartments of safe held recoverable although no sign of force 
on outside of safe.—Defense to burglary policy held technical; “technical error.” National 
eR RR, OS ee ER ee Pe ai ee y- 
425—Person to whom automobile consigned for sale held not in owner’s “service,” within 
exception of theft policy. —Embezzlement of automobile by person to whom it was con- 
signed for sale held “theft,” within policy. Ludwig v. Pacific Fire Ins. Co. of New 
Ms COE MO 6.6 Ci coed icseccdse Russ JenGusaeeusdenechseeaad edge evans 
425—Bailee’s theft covered by automobile policy.—‘‘Theft” includes bailee’s conversion. Fidelity 
Phoenix Fire Ins. Co. of New York v. Oldsmobile Sales Co. et al. (Tex.) 
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425—Facts held not to support verdict of “theft” of automobile. Stewart v. Home Fire & 





Mision tan: Co, of Cantorsla. Ce Fd occ ct hcvas cvhcrsecceeeccnsas ceocui eds buseeeere 644 
425—lInterior a robbery policy; watchman, after being bound, Sa not “‘on duty.” H. & S. 
‘ogue Co. Fidelity & Casualty Co. of New York. CUTS De kinncwWs Uae eames Chbh sh000% 851 
$ 429. WRONGFUL ACTS OF INSURED. 
429—Action of directors in instigating fire precludes recovery by corporation if purpose was 
a _— corporation to profit. Northern Assur. Co. v. Rachlin Clothes Shop, Inc. $0 
WEED codevccccdtsdsngecedssecvceueesetes sob svegs Deng agnssés on bene bebathesses bene 
429—Fire caused by gunshot not result of voluntary and wrongful act of insured in shooting 
policemen. Rhode Island Ins. Co. of Providence, R. I. v. Fallis. (Ky.)..........eeee0e 575 
(C) GUARANTY AND INDEMNITY INSURANCE. 
§ 430. DEFAULT OR OTHER MISCONDUCT OF OFFICER OR EMPLOYEE. 
430—Insurer held not relieved from liability on fidelity bond by course of dealing between 
a one employee converting funds. Niese Grocer Co. v. Massachusetts Bonding & 
SG Sous RS <c. 0 cade Wodhe as 35460 4b belo was toes eehaea nhs hale 60s chu aa eves egs & 124 
§ 435. LIABILITY INCURRED FOR PRESONAL INJURY OR LOSS OF LIFE. 
435—Indemnity = held not applicable to liability for injuries sustained in accident occur- 
ring while thir 4 perecn drove automobile carrying insured; “used by himself.” Lucas v. 
Mueller et al. ME D\: \ vis viv bwin vive pace nee tua h ¢ saan doe e Rkeuninel brs nkr erate tas 116 
435—Liability ies policy construed as regarding injuries to persons repairing elevator.— 
Injury in elevator shaft held covered by liability accident policy; “by reason of.’’—Person 
injured held making “ordinary repairs” on elevator, within liability accident policy. 
Wnteh v. Marylend Casualty: Ga. CiRG.) 65 ocecaes boas db oasis oy coebdn ed cei teddsenved 323 
435—That accident occurred on inland lake does not preclude recovery for liability. Kalamazoo 
Aste: Gales To: vy. Travelers’ Tas: Co: CIR isis. ons2s c0ket-ncds tmekw dee csc ases calenes 638 
435—Deviations by borrower of automobile held not to destroy insurer’s liability to third 
person beneficiary. Dickinson v. Maryland Casualty Co. (Conn.).......c.sseeeceeees 987 
(D) LIFE INSURANCE. 
§ 438. CAUSE OF DEATH IN GENERAL. 
438—Insurer liable for insured’s death from influenza in military camp notwithstanding exemp- 
tion from liability for death in military service. Illinois Bankers’ Life Ass’n. of Mon, 
mouth, Ill. v. ee CUPL vig's0n ndeseebec tees bncbesus vieedekabeecerccese Besta 362 
$§ 444. SUICID 
§ 446. ERFECT OF INSANITY. 
446—Provision voiding policy of insured ‘‘died by his own hand or act” construed; rule under 
statute that self-destruction must have been voluntary and rational inapplicable under 
policy. Bullard wv. Metropolitan Lido Tak, Ca. Gi) icc cccwentcccsscccecsccctctesaces 5 
(E) ACCIDENT AND HEALTH INSURANCE. 
§ 449. WHAT CONSTITUTES ACCIDENT IN GENERAL. 
449—Injury from cause which would not injuriously affect person in ordinary health not due 
to “accidental cause."” Young v. Continental Casualty Co. (S. C.).........ecceveces 263 
§ 452. RISKS OF TRAVEL, RAILROADS, AND OTHER CONVEYANCES. 
452—Death to passenger in side car of motorcycle held covered iby Policy roviding against 
liability for injuries received while ‘‘riding a motorcycle”; ‘“‘ride.” Silverstein vy. Com- 
es anes bee Cah Us BP bee icncs sd ccckeseke soussdecebeacsteutocadvasenute 102 
§ 454. BODILY INFIRMITIES OR DISEASE. 
tay — — policy held not to cover fibroid tumor. Riley v. American Nat. ans 
ere re re er ee ee ee ey ee ae 
§ 455. EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS OF INJURY. 
455—Evidence held to show that death resulted from strangulation after taking does of sal 
hepatica -—When death resulting from voluntary taking of non-poisonous remedy may 
result from ‘“‘violent, external, and accidental means.” Gohlke v. Hawkeye Commercial 
EOS id ocn.ck.onceevecdasc ode ecb age Baden ban taatbes ceekrdetaeus ees 90 
455—In absence of statute recitals in policy prevail over repugnant by-law provision.—Test of 
“accidental death” stated.—Death from infection resulting from — tooth held “‘acci- 
dental death” by “external, violent, and accidental means,’ rancis v. International 
Tee BE CR oa ons ecendiccwcwanealees suc sh onsd cei cs beutaeteianestines 265 
455—Death from typhoid from unintentionally drinking polluted water held caused by “ex- 
ternal, violent, and accidental means.” Christ v. Pacific Mut. Life Ins. Co. 2. ae 428 
455—Fall because of illness not necessarily occasioned by “accidental means” within policy. 
en Eas Tae. Oe. ee, CEN ce cece ecu sed vetN ba Sh eahihaS hee be eaeeker 606 
§ 457. POISON OR CONTACT WITH POISONOUS SUBSTANCES. 
457—Non-liability provision construed as not applying to death resulting from use of sal 
hepatica. Gohlike v. Hawkeye Commercial Men’s Ass’n. (Ia.)..........--cccececcecs » © 
§ 461. ee es “1 UNNECESSARY EXPOSURE TO DANGER. 
(1) n genera 
461(1)—Whole policy construed together. Southern Surety Co. v. Penzel. (Ark.)........... 599 
§ 464. INTENTIONAL INJURIES. 
464—Exception from liability for intentional act of another held to include firing of shot 
with intent to hit insured. Continental Casualty Co. v. Klinge. (Ind.)........seeeeeees 601 
$ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 
466—That vertigo caused fall will not prevent recovery on accident policy, where fall was 
proximate cause of injury. Fairclough v. Fidelity & Casualty Co. of New York. (D.C.).. 
466—Injury causing blood poisoning is proximate cause of death resulting therefrom. Ciel” 
v. Preterred Accident Ins. Co. ot New York. (Ua.) 2 once cccscccessccsvtscsvesctes sbaves 966 


§ 467. LIMITATION AS TO TIME OF DEATH OR DISABILITY CAUSED BY ACCI- 


cs 
467—When injury “develops at once” and is continuous under accident policy stated. Rabin 
'y. Gantent Basiated Mien’s: Aan. CORRS) 5 oc. oe eiee dete secede ctecuetacdctadenves 





$$. ————— 


1 —_—_$_$_$<$— << << $$ $$ $$$ a 


Topical Index. 





XIII. Extent of Loss and Liability of Insurer. 
(A) MARINE INSURANCE. 


§ 478. EXCEPTION OF PARTICULAR AVERAGE OR PARTIAL LOSS. 

478—Marine insurance policy free of particular average is against total loss only.—“Deteriora- 
tion” of commodity defined.—Mere_ soiling of commodity with sea water or other foreign 
substance held not “deterioration.” “Damage” held not used synonymously in marine 
policy with deterioration.—Insurer in marine policy held not exempt from liability for 
damages or losses suffered by soiling by sea water or other foreign substance. osen- 
Reichardt Brokerage Co. v. London Assur. (MO.) ...cccccsccccccccccccccccesecercee 961 


(B) INSURANCE OF PROPERTY AND TITLES. 
§ 493. TOTAL LOSS. 


493—When foundation included as necessary part of structure stated. National Liberty Ins. 


CT, TN RUN 8 wos ccKesundace thine cendoc tena das cad ous mea enek en Tene ie . 236 
§ 498. VALUE. OF PROPERTY DESTROYED. 
§ 499. _— IN GENERAL. 
499—Measure of omen for non-valued automobile policy value when lost. Gibson v. Glens 
te Se, Gk RD co no Mads ouaw dad cee accsiend wurebenc ean ue liaadeea ee 108 
499—Valued policy law applicable to fire policy covering barns. Taylor v. Phoenix Ins. Co. 
of Hartford, Conn. (Mo.) Kivi caaravenseds daesesrnnddeaneeneuenene ed caaemenee ween 407 


499—Recovery. in action on ) ticy and for conversion limited to actual value of car before 
fire.—Promise to pay loss held not to extend recovery beyond secured loss. Spivy-Johnson 
Portrait Co. v. Belt Automobile Indemnity Ass’n. (Ala.)......00.Ngecccccccccsceccece 823 
§ 500. VALUED POLICIES. 
500—Insurer may not question value of property insured. Ward v. Concordia Fire Ins. Co. 
GF Meee. CML). bak scons cacacachadkseanders csuavoaeud anes maaan tan eadeeueeenel - 415 
§ 502. AMOUNT OF DAMAGE TO PROPERTY. 
502—Measure of recovery by lessee’s assignee for destruction of improvements on leased 





premises stated. Springfield Fire & Marine Ins. Co. v. Republic Ins. Co. (Tex.)...... 781 
502—Measure of recovery for damage to automobile. Spivy-Johnson Portrait Co. v. Belt Auto- 
wiehie Teatd. Ma: CAI. 6 ia'vcsckse cas dda nc cuavesat Cn eakwe si tivwlienmsau 823 


§ 503. AMOUNT OF INTEREST OF INSURED. 

503—Measure of conditional vendor’s damages for’loss of insured automobile. Lozier Auto- 
mobile Exch. v. Interstate Casualty Co. (T8.). 26... ccccecccascdcccsccveccsevccesenaes 

a is one of indemnity. St. Paul Fire & Marine Ins. Co. v. Scheuer et al. 


CUle SR esc ep biwee cnc eb ne hedge tesa Mable K Were ae Coke nee taeeere wean ae eee ae 738 
§ 504. SEFECE OF OTHER INSURANCE. 
504—Canceled policy not “invalid policy” within pe of other policies as to > prunes 
liability. Columbian Nat. Fire Ins. Co. et al. v. Dixie Co-op. Mail Order House et al. 226 
CRO. 43.0.065400004:4665 so Uckeedeehe ch aeeae cen ba ekearseedous anes ae ak ikemaeis 
504—Hail insurance policy construed as affects insurer’s liability for partial loss.—Limitation 
on insurance in hail policy construed. Miller v. Queen City Fire Ins. Co. (S. D.)...... 
§ 508. DEDUCTIONS AND OFFSETS. 
508—Insurer retaining damaged insured property not entitled to deduct salvage from actual 
market value at time of loss. Gibson v. Glens Falls Ins. Co. (Neb.).........-ceeceeees 108 


«C) GUARANTY AND INDEMNITY INSURANCE. 

§ 508%. LOSS BY DEFAULT OR OTHER MISCONDUCT OF OFFICER OR EMPLOYE. 

508(%)—Insurer’s a under bond insuring against loss by dishonesty of insured’s em- 
ee construed. United States ae & Guaranty Co. of Baltimore v. Crown Cork 





Seal- Co. of Baltimore Cite: COG vi dec ccscciesvcnctnuace dé Lhesanmaanteneien 1013 
§ 52 LIABILITIES INCURRED FOR INJURIES TO PERSONS OR PROPERTY. 
512—Policy indemnifying insured against liability for a injuries is one of “‘liability 
insurance” ; eteeney s fees held taxable as costs. lobe Indemnity Co. v. Sulpho-Saline 
Wats Ca CECT sons c eendeesuceens ccbikexd ook dod ie vs Ueudhars wuxceuwctous vewesedna 852 
§ 512% 
51214—Indemnity insurer held liahle for pro rata ‘ of judgment against insured. Globe 
budemaes Ca. 6. Gemearemne- tee Gee. CUS Boon dccccececvontserssccdveaneacesaaae 852 


& 514. DAMAGES INCURRED OR PAID. 
514—Effect stated of provision in —, pororents 2 pie as to necessity of actual payment 
Belt 


by insured before recovery thereon. lliott v. Automobile Ass’n. et al. (Fla.)....,. 622 
514—Insurer, assuming to defend aat lable to insured, though judgment not paid. Ameri- 
cam Tadeteaity. Oe, u Pelee: CHa i sseodc cisencasetcadcccesveevsscstinetsaanee 848 


514—Liability on automobile accident t poly held not to accrue until payment by insured of 
judgment, recovered against him. iability under automobile accident policy for costs of 
suits agaihst insured and for interest on ledgment held to have accrued without payment 
of judgment. London & Lancashire Indemnity Co. v. Cosgriff. (Md.) 


(D) LIFE INSURANCE. 

§ 515. AMOUNT PAYABLE ON DEATH. | : Es : 

515—Policy construed as excluding only actual risk incident to military service in time of 
war.—Insurer held liable for soldier’s death while on furlough. Atkinson v. Indiana 


See eee eee nw eeeee 


a cr ee oo COD... J ecuicanieahe Gent atapeaasee a sbaaeeebane eee exten coos 346 
& 519. PARTICIPATION IN DIVIDENDS OR PROFITS. 
§ 520. IN GENERAL. 





520—Insurer held not bound by i illustration in policy as to surplus. Mutual Life Ins. 
Cant. Sie Wek. oe: Dene: “CU)- 6c howe i cava ck cans ck6ncaccdoarmeinabioee 
(E) ACCIDENT AND HEALTH INSURANCE, 
§ 524. TOTAL DISABILITY. L ‘ . 
oo disease or illness’ in health policy embraces insanity. American Nat. ~_ 
Theva. (Tex.) Ca ade cwns ne es weiedibuind gava tus eesubonsvtaannds Coleen 8. 
524—"Total disability’’ within policy stated. Jacobs v. Loyal Protective Ins. Co. (Vt.).. - 612 
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§ 525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHYSICIAN. 
525—Health policy held to require confinement to house as prerequisite to give right to full 
indemnity.—Degree of disabling sickness under health policy must confine insured to house 
to entitle him to full indemnity. Sheets v. Farmers’ & Merchants’ Mut. Life & Casualty 
Se AE TOE: is hos bcs ae a ae aE a ee ae ew ei Sica paw es eae 798 
§ 528. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY. 
528—Insured held not entitled to recover for total disability; “from date of accident.’’—Blood 
poisoning held not exempt from conditions as to total disability from date of accident. 


Sean erty Cor GO. Pema, CAG rd oo cds cn xe ecbind oc cys 0 toss eWees Keo ebueenens 599 
528—Insured by loss of leg, not prevented wholly from performing any work or following 

ann. .ecmepeten. THatiery.v: Banbets’ Tile C6. CEG 0 iiign nics x vi0iscc.0n 60 6. ens cedingqunss 603 
528—Liability under specified accident insurance policy stated. Spencer v. Kansas Casualty 

A RM COND aie So coins wie ersinuia.k Kes Kae MERE KARE Gs Re RON RO MONT Oe aR ees 796 


§ 529. DEATH FROM ACCIDENT. 
529—No double recovery where insured committed suicide while insane. Equitable Life Assur. 


ec. Ok Sas sense somes ween, CG). isc Swe oecssvecd ancsus dacs. scameesowrrse 349 

§ 531. CLASSIFICATION OF RISK. 

531—Insured held to be forest ranger within insurer’s classification of hazardous occupations, 
though designated by government as forest guard.—Facts held to show ‘‘change of occupa- 
tion” to more hazardous one within provision for diminished recovery in such event.— 
Clause for diminished recovery held applicable because injury received while doing act 
pertaining to more hazardous employment. Goodell v. Nevth western Mut. Acc. Ass’n. 
CS am wink 6 Ses ea 8S Sek She Ded ns Ria Se UE eee the ee maaan ein a en ee ae ala aaa 812 

531—Insured held entitled to indemnity as dealer handling machinery. Emick v. National 
SN COIS EIR ID o's Git po encase odie bk Kes. © iaiale hoe ©, ew Mia a Ne oe nde a 976 


XIV. Notice and Proof of Loss. 
§ 535. NECESSITY OF NOTICE. 
535—Insured conditional vendor held not required to give insurer notice of default in pay- 
ments. Lozier Automobile Exch. v. Interstate Casualty Co. (Ia.)..........ee.seeeeeee 631 
§ 538. PERSONS TO WHOM NOTICE OR PROOF MAY BE GIVEN OR MADE. 
538—Delivery of proof of loss to another than insurer held insufficient. Weaver v. National 
Caner 5; Oe ReOeee, Ny OU OE MUD ons 55 vince apace Cuaeecoedsececeneecedne 89 
§ 539. TIME FOR NOTICE AND PROOF. 
( “Immediate notice.” 
539(3)—‘‘Immediate notice’ of accident is notice within reasonable time. Francis v. Inter- 
RT EE AO. CE © 5 io 0506 os eS oie Sick sacle Sako seukees Geb bewerweeren 265 
(4). Furnishing proofs “forthwith.” 
539(4)—Notice of loss held furnished ‘“‘forthwith.” National Surety Co. v. Chalkley. (Tex.).. 151 
(5). Effect of failure or delay. 
539(5)—Forfeiture for failure to give required notice not implied; forfeitures not favored. 
Shanebarg v. National a alk a alia cee cela ng iat Gis wg oe 4 aR eG a he XY 803 
§ 543. PROOFS OF DEATH OR INJURY TO INSURED. 
543—Proof of death under health policy held sufficient proof of death under accident policy. 
Cg A i ee ay Se errr ore ere ee eer eee 265 
543—Separate proof of death held not necessary for second policy in same company.—Affidavits 
held sufficient proof of death —- —— il, violent, and accidental means. Lindblom v 
PL EUR RON ORR Ris ned CR ned ah oe smiau ed's CNN Tek b's FECES Rn dks ob eS 516 
§ 544. PRODUCTION OF DOCUMENTARY EVIDENCE. 
544—Breach of stipulation requiring production of books after fire valid defense.—Recovery 
for loss of fixtures, etc., held not affected by failure to produce books showing stock of 


merchandise. American Cent. Ins. Co. v. MBO. (TOK) o.oo ececwssccsessccosccceses 224 
544—Failure of insured to give plans and specifications of building destroyed held not to 
defeat recovery. Shaw v. Standard Fire Ins. Co. (Wash.).........c.cceceecccsceccecs 238 


$ 545. VERIFICATION OF STATEMENT ON PROOFS. 
545—No recovery where proofs of loss not sworn to as required by fire policy; refusal of 
insurer to pay held not a waiver of requirement as to proof of loss. Newark Fire Ins. 
a EO CED Nanesw ce sivdudescmeee done Ree ke Crush ceneee Evek cue Re denewe tbe 388 
§ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR DEATH. 
549—Insurer not entitled to autopsy of insured’s body made two weeks after burial.—Warranty 
strictly construed against those seeking their breach. Aetna Life Ins. Co. v. Robinson. 
CMD wonbh bob Oke sh 73 £0 20 CLE RTON DY RG be OR aR EEG RCE bos CEN Es 5ne bide a eee ete 606 
§ 550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 
550—Insured not bound by rejected claim of loss under fire policy. J. F. manors Clothing 
a: eens nets. Ca AIOE. in ing v0s ccenene sshausacch oneeiaakdinauBewexe shee 559 
§ 551. DEFECTS AND AMENDMENTS. 
551—Objection to proof of death furnished must be timely and point out defects. Francis v. 
PR RO TRON. LEUNG ois vies 6c pot REE 600s 4K bow Sakae oe Boeke he ee 265 
§ 553. FRAUD OR FALSE SWEARING. 
(1). In general. : 
553(1)—Mere overvaluation in proofs of loss not conclusive of fraud. Weisman v. American 


a, SE Ls COD pk 5a 0.00 6090 £5075 S KEEP robe oes ces MAS av eG aceemiee Svecuus GOV 
$ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS AND 
OBJECTIONS. 
§ 555. —— IN GENERAL. 
555—Insurer held to have waived notice within 20 days. Shanebarg v. National Acc. Soc. 
EOD. ao 5ic okten.0d> dad ans be eho ehs meee scagins «bFEEEAE YEE VOSS K Eee iN wetem CL ei 803 


555—Clauses aces ge | waivers held not to affect conditions to be performed after loss, such 
clauses waived either expressly or impliedly; adjuster presumed authorized to waive 
proof of loss. Corporation of Royal Exch. Assur. of London v. Franklin. (Ga.) 
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§ 556. —— POWERS OF OFFICERS OR AGENTS. 
. In general. 
556(1)—Statements of agent of insurer waiving notices required by policy held within apparent 
scope of authority and binding on company. Mangiameli v. Southern Surety Co. (Neb.).. 
2). Powers of adjusters. 
556(2)—Clauses prohibiting waivers held not to affect conditions to be performed after loss, 
such clauses waived either expressly or impliedly; adjuster presumed authorized to waive 
proof of loss. Corporation of Royal Exch. Assur. of London v. Franklin. (Ga.)...... 
§ 557. EXPRESS WAIVER. 
557—Clauses prohibiting waivers held not to affect conditions to be performed after loss, such 
clauses waived either expressly or impliedly; adjuster presumed authorized to waive proof 
of loss. Corporation of Royal Exch. Assur. of London v. Franklin. (Ga.)..........++ 
§ 558. IMPLIED WAIVER IN GENERAL. 
1). Acts and conduct in general. _ 
558(1)—Insurer held to waive failure to give proper notice by taking charge of defense. Miller 
, OR: Fees Ck: CE Bae kis cc avec s nase pe rewke aedee utolens meee ne ee aiie “aes 
558(1)—Insurer waived form of proof of loss in strict compliance with theft policy. Kroloff 
CC Oh. C. SOM Bee Ce CIB oii oc can ch intecchasinasasacasceteneastuaeceuene 
§ 559. —— DENIAL OF LIABILITY. 
1). Insurance of property. 
559(1)—Denial of liability by insurer a waiver of filing proof of claim. Bartley v. National 
Deainess Tews: ASG, COM 6.0 bcdoud cco dae be icchetaiabetaunens ose Renee 
559(1)—Notice and proof of loss may be waived by denial of liability. Fidelity Phoenix 
Fire Ins. Co. of New York v. Oldsmobile Sales Co. et al. (Tex.).........ccceecceeeees 
559(1)—No recovery where proofs of loss not sworn to as required by fire policy; refusal of 
insurer to pay held not a waiver of requirement as to proof of loss.—Proposition to settle 
held no waiver of requirement as to proof of loss. Newark Fire Ins. Co. v. Reese. (Ga.) 
559(1)—Requirement of preliminary proofs of loss held waived. Federal Mut. Fire Ins. 
Co. i JURE CRD <5 cic ndsctndudscetognaudcebvuasnseiade Lesat een cabin eeeneeee 
559(1)—Generally, denial of liability within time for proof of loss waives necessity of proof.— 
Notice of cancellation held not denial of liability for past loss waiving proof cf loss.— 
Denial in answer held not denial of liability waiving proof of loss. Johnson v. Rocky 
Mountain Fire Ins. Co. (Mont.) 


§ 560. 








ag ym kag OBJECT OR STATE GROUND OF OBJECTION. 

1). n general. 

560(1)—Retention of proofs of loss no waiver of requirement that they be signed and sworn. 
Rowen eee Tom Ca: ws To CGD. a kavcds ccs ceed evencs ducccichuccceuscdens eee 

560(1)—Requirements of auto indemnity policy as to notice to insurer of accident held 
waived. London & Lancashire Indemnity Co. v. Cosgriff. (Md.)............0 cee eeees 

. Specifying grounds of objection as waiver of other grounds. 

560(3)—Denial of liability based on grounds other than failure to furnish proof of death 
waives such objection Francis v. International Travelers Assn. (Tex.)........ee.eee0% 

§ 561. ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 

561—Investigation and report of a loss by agents of insyrer held waiver of verified written 


mee under automobile theft policy. Springfield Fire & Marine Ins. Co. v. Booher. 
CS errr rrrr rr irre . 


XV. Adjustment of Loss. 


§ 564. POWERS AND PROCEEDINGS OF ADJUSTERS. 

564—Suicide in absence of insanity not ‘accidental death’; suicide not presumed. Tillotson 
we Teese Taek Co, Ce nos 6c te accatedwhedneasaseees Naas seauacerween meee 

§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 

(1). Form, requisites and validity of award in general. 

574(1)—Award of appraisers held not invalid.—Appraisement award for gross sum, under 
policy covering real estate only, not invalid. Campbell v. Union Mut. Fire Ins. Co. et al. 
R. I 











574(1)—Insured bound by appraisement, though made, not under policy, but pursuant to 
appraisal agreement. Campbell v. Union Mut Fire Ins. Co. et al. (R 
(5). Effect of award in general. 
574(5)—Court will not remove umpire or set aside award in the absence of fraud.—-Court will 
not weigh technicalities of method of award and appraisal, when appraiser and umpire 
competent, and no injustice or fraud shown. Caledonian Ins. Co. v. North Dutch 
Reformed Church. (N. J.) 
(7). Actions. 
574(7)—Umpire not removed, in absence of evidence to sustain charge of incompetency. 
Caledonian Ins. Co. v. North Dutch Reformed Church. (N. J.) 


§ 576. aesOnT es OR oo AS TO ADJUSTMENT OR ARBITRATION, 
(1). n general. 
576(1)—Negotiations for settlement after suit begun held not waiver of defense. Schwier v. 
Atlas Assur. Co. (Mich.) : és obdesocenee 
576(1)—Appraisal of loss held not condition precedent to suit, where insurer arbitrarily fixed 
amount it would pay.—Insurer held estopped to deny it waived appraisal. Atlas Assur. 
Co., Limited, v. Williams. (Ga.).cccccccccsvecvvccccccntissecccensstsceesuctséssacec 


§ 579. SETILEMENT BETWEEN PARTIES. 

579—Facts held not to constitute compromise, but agreement on method of ascertaining loss. 
Columbian Nat. Fire Ins. Co. et al. v. Dixie Co-op. Mail Order House et al. (Tex.).... 

579—That other insurers settled with insured at higher figure not sufficient for holding against 
insurer. Caledonian Ins. Co. v. Northe Dutch Reformed Church. (N. J.)............ te 
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XVI. Right to Proceeds. 


579—That other insurers settled with insured at higher figure not sufficient for holding against 
insurer. Caledonian Ins. Co. v. North Dutch Reformed Church. (N. J.)........+-000: 566 
§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 
(2). Property subject to mortgage or other lien. 
$80(2)—Evidence held to justify finding that insurer agreed to make fire policy payable to 
mortgagee; mortgagee entitled to share in proceeds where insurer would not comply with 
agreement to make policy payable to mortgagee. Mark v Liverpool & London & Globe 


Ins. Co., Limited (Northern Title Co., Intervener). (Minn.)...........-ceceeecceecee 393 
§ 581. POTNSURED. TO OR FOR BENEFIT OF "MORTGAGEE OF PROPERTY 


581—Loss payable clause in policy issued to mortgagee held effective. Investors’ Mortgage Co. 
v;- Banna: & -Mioter Tae: Co. of Raeieien. Cai) oss sae 0kko pen dande chien podasksicevmsnse 
§ 583. LIFE OR ACCIDENT —"* PAYABLE TO INSURED, HIS REPRESEN- 
TATIVES OR ESTAT 
(1). In general. 
583(1)—Proceeds of life policy payable to estate held payable to heirs, by contract; proceeds 
of life policy payable to heirs held not subject to terms of will. Marifjeren et al. v. 
PN RMD MICK, -4.3.c's suite 6.65 drat caw 2 4b cag bla sale oa ie ee ok clk wa am eee eae a eee and ee 514 
583(1)—Father held not entitled to share in proceeds of policy as “heir”? of insured intestate. 
Set eee OE Ot: LO ERS os cea ncenap keels bass SRAGAM ERA de cabote cscs tee 20 
§ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRESENTA- 
TIVES, OR ESTATE. 
(1). In ‘general. 
583(1)—Proceeds of life policy payable to estate held payable to heirs, by contract; proceeds 
- life ON, payable to heirs held not subject to terms of will. Marifjeren et al. v. 


sv pis.avakw Wins. Om -eh RRR DACA pale C656 wale eina IEEE ane tak nees Skee sect cieee 514 
$831 Father held ot entitled to share in proceeds of policy as “heir” of insured intestate. 
Se eB a A a ee ree eer ene tee 520 
§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
§ 585. —— RIGHTS OF PERSONS DESIGNATED IN GENERAL. 


(1). In general. 

585(1)—Third person held to have equitable interest entitling him to sue on contract made 
for his benefit; third person having either legal or equitable interest in performance of 
contract made for his benefit may sue thereon; representative of insured under group 
insurance policy issued to employer as beneficiary may recover thereon. Carruth v. 
Se ae es Se. OE A, PED oc ickdas 80 eile bh ebscubiceendacdasancekiccedieteeabes 11 

(3). Policy payable to wife. 

585(3)—Wife’s consent to substitution of new beneficiary held not to deprive her of proceeds 
on husband’s death as against his creditors. Irving Bank, New York, v. Alexander. (Pa.) 371 

$ 586. VESTED INTEREST OF BENEFICIARY. 

— to proceeds vested on insured’s death. Irving Bank, New York, v. Alexander. 37 

ere ee ee ee er eee ee ee ew sane peeten 1 

§ 587, —— CHANGE OF BENEFICIARY. 

587—Beneficiary of life policy, not pene been changed by assignees, held entitled to proceeds. 
ns i, ce Oe OE: TORE ODS e a adie 0.5 ohn vied vk b Ou nasee nlied aes baled wae adantvvee 

0. RIGHTS OF CRE DITORS. 

590—Policy of law favors wife, es of husband’s life policies, as against husband’s 
—. Irving Bank, New York, pa, ee re ee aiwiea sesaee 371 

§ 5913 INDEMNITY INSURANC E 

591(%4)- —“Insolvency, ” in statute providing insolvency of insured shall not release insurer, 
deaned,. Miller v. Union Indemnity Co. (U0. S.}rccccccvccccccccscsecces SCseweeneve o. 297 








XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 

595—Duty of insurer Bre to repair property stated. Firemen’s Fund Ins. Co. y. Gulf 
Wee, CR. EMI) pk hapa cknch anos bemeds 00ssenand¥Senee Veebicksvevbane Shed eoseves ae 

§ 598. INTEREST ON AMOUNT OF LOSS. 

598—Interest not chargeable from date of fire. Columbian Nat. Fire Ins. Co. et al. v. 


Dixie Coop. Mail Order House ct al. (Tex.)....scccocccscccsccccscscetiosccsucsoeess 226 
598—Allowance of interest on judgment on marine insurance policy held not erroneous. 
Rosen-Reichardt Brokerage Co. vy. London Assur. Corporation DS. 6bbacacwrtbandee 961 


§ 599. MODE AND SUFFICIENCY OF PAYMENT. 
599—Insurer, rather than subsequent bona fide holder of certificates for value, must bear 
loss resulting from paying wrong party. Graham Bros. Aktiebolag v. St. Paul Fire & 
eee RE a A Be i rt rere on eee desde 251 
§ 601. RECOVERY OF PAYMENT. 
601—Findings failing to determine falsity and materiality of representations held insufficient. 
Dakota Vite Ine Co. et al. v.- Morgan et al. (S. Di). .cccecvccsccccscccssonsivesesecece 511 
601—Insurer, after insured’s release of party causing loss, held entitled to recover tull amount 
paid on policy. —lInsured liable to insurer for loss of rights by subrogation held not entitled 
to deduct expenses incurred.—In insurer’s action for loss of rights by subrogation, evi- 
— of expenses of insurer inadmissible. Illinois Automobile Ins. Exch. v. Braun et al. 
RUGS Sp pcd eae ssn bade hsc sees adds ye ctmens ded eaebenceawaee Needs es beeectewseetses wel EO 
§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 
602—Heirs of beneficiary held not entitled to statutory double indemnity in action on accident 
policy. Canal-Commercial Trust & Savings Bank v. Employers’ nonce oor Corpora- 
tion of London, England. (La.) .........ssccscsccccesccccccocccccccccesesssecveces 96 
at ae insurer held subect to penalty for vexations refusal to pay, loss. “Niese’™ Grocer 
. Mameshucetts Denmes GH The. Ce. CHS ios. scecnsncdvntdecewestctedcaxtiuanee Ge 
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602—Insurer held liable for statutory ponte for vexatious refusal to pay. Pauley v. 


Business Men’s Assur. Co. of America. (Mo.)......seccccceccccseccescsecs ye 
602—Insurer held not liable for penalties or attorney’s fees as for vexatious refusal to pay. 
McAlister v. National Life Ins. Co. of the United States of America. (Mo.)....... camea ee 
602—Insurer’s right to resist payment «Lo determinable from facts as they reasonably 
appeared before trial. State ex rel. Continental Life Ins. Co. of Kansas City v. Allen, 
GME LOD a ks g kG bi eke wa be oe BERSE aha USe Rew blooded Cie aaceee 
602—Attorney’s fees held not properly taxable = “costs” in action on life insurance policy. 
Gigoun :v. Moetropeiitan Life Tus.: Ca... CHR be 6k haces os hos CoRR a dan eee 719 


602—Insurer held not liable for statutory penalty for attorneys fees for refusal to pay full 
face, of policy where actual loss was less. Fidelity Phenix Fire Ins. Co. v. Roth et al. 748 
602—Assessment of penalty and atiorney’s fees against ingurer held not warranted. Mitchell 
' al..v, Boe ek. Ce. 0 New. Yor. CMs covckecinn'c< en cclteus pebancucdentaawees 944 


§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 
603—Insurer may — to indemnify shipper until carrier’s a determined. The 


Papent. Crewe, 0. oS) ovine cack scvcanceGcunewads sane e¥ daandawde 06s uee alee 204 
603—Further recovery not prevented by release and receipt in full on mutual mistake as to 

number of companies liable. Columbian Nat. Fire Ins. Co. et al. v. Dixie Co-op. Mail 

Quer. ovted: €0 aks. CT.) «iis. case ce ccecesned ces usieeVestheetasegscbetaatammemeate 226 


603—Compromise settlement with widow as sole beneficiary held to relieve insurer from 
further liability to deceased’s creditors. Cornwell v. Surety Fund Life Co. et al. (S. D.) 523 
603—Insured after release of railroad causing damage, held liable *o insurer for loss of 


rights by subrogation. Illinois Automobile Ins. Exch. v. Braun et al. (Pa.)............ 651 
§ 605. SUBROGATION OF INSURER. 
§ 606. —— ON PAYMENT OF LOSS IN GENERAL. 


(1). In general. 
606(1)—lInsurer’s failure to pay insured’s costs in action on policy held not to defeat right to 
— Illinois Automobile Ins. Exch. v. Braun et al. (Pa.).......ceceeceeececs 651 
(2). Subrogation to rights of mortgagee. 
606(2)—Defrauded insurance company entitled to subrogation to any fully satisfied mortgagee, 
ht not pro tanto to one partially satisfied. National Union Fire Ins. Co. v. Price et * a9 
GN hdsid 6 Sa 5d Gie cae we cR Reese dee, sabes e hse dd eke demwseTh.esen eae wae ae ae eeccccce 
606(2)—Provision of policy for subrogation of insurer to rights of mortgagee receiving payment 
of loss valid and enforceable. —Mortgagee’s release of insured after receipt of payment 
from insurer held not to defeat insurer’s rights by subrogation against insured. Equitable 


Fire & Marine Ins. Co. v. Holland Banking Co. (Mo.)......ccccccscccccecessscseccs 401 
606(2)—Insurer’s payment to mortgagee held to extinguish mortgagor’s liability though his 
transferee burned property. Pike v. American Alliance Ins. Co. (Ga.).........+++++e 919 


606(2)—Mortgagor derives no benefit from policy covering mortgagee’s interest.—When mort- 
gagor insures his interest and assigns policy to mortgagee, payment discharges debt to that 
extent.—Insurer’s subrogation to rights of mortgagee depends on fact of non-liability to 
mortgagor.—Insurer held subrogated to mortgagee’s rihts against mortgagor on payment cf 
mortage debt. Frontier Mortgage Corporation v. Heft et ux. (Md.)...........s-eeee- 931 
(3) Subrogation under marine policies. 
606(3)—Right of insurer to subrogation against carrier stated. The Turret Crown. (U. S.).. 240 


XVIII. Actions on Policies. 


§ 608. NATURE AND FORM OF REMEDY. 
608—Beneficiary of matured policy without right to maintain action against insurer for ac- 


counting as to its funds. Hayes v. Bankers’ & Planters’ Life Assn. (Ark.)............ 169 
608—Suit for recovery on insurance policy personal action for debt. Royal Neighbors of 
Rttied o:: Vint: SOI) 6 5.5 paint heee Cece tds i puns.couvesureseceuebiseseunenuae 722 


§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(1). In general. 
612(1)—Production of receipted policy held necessary to compel payment by insurer. Casey v. 
Weatropebthes S256 Fae. Cos (ike Bede. oscdvccctcueetses cecnysctanteens sesdeenksnes neon 42 
(3). Submission = appraisal and arbitration. 
612(3)—Remedy on policy arbitration only when not waived before suit.—Evidence of 
defendant’s refusal of Bee Mame. after suit inadmissible. Schwier v. Atlas Assur. Co. 


(Mich.) 
§ 616%. CONCLUSIVENESS OF ADJUDICATION IN ACTION AGAINST INSURED. 
616(3 4§—Judgment against insured conclusive in action against insurer as to matters decided. 
Jol h v. Maryland Casualty Co. (Mo.)....0.s.csssscccccccenccccstsseccsccccececes 323 
616%4—Judgment against owner of two automobiles involved in accident held not conclusive 
against insurer of one automobile. City of Syracuse v. Standard Accident Ins. Co. of 
Te. Wee CO, Od cans ankdaas endadncmt tara dbaeaee cca Cndcetns Gheiee eee 645 
$ 619. SPECIAL STATUTORY LIMITATIONS. 
619—Limitation in standard fire policy as to time for bringing suit held not contractual limita- 
tion in violation of statute—Limitation for commencement of action in contract between 
insurer and mortgagee held binding. Dickenson-Goodman Lumber Co. v. Home Ins. Co. 


Pe RO PPM A ROE BOR err er rete, es Se 420 
§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
§ 622. —— TIME Wie mee WHICH ACTION MUST BE BROUGHT. 
(1). In genera 
622(1)—Denial of liability by insurer a waiver of filing proof of claim. Bartley v. National 
Business Men’s Ass’n. (Ohio) .......scceeccccccccscccccsccccsescccceces peececece ve 


(2). Validity, of provisions. 
622(2)—Stipulation requiring proof of death within 91 days held unreasonable. Francis v. 


leteteinees Trapeeky Aah. CTO) a neevic sx cntcndapeinenvevisasesepabban eens 265 
622(2)—Stipulation that suit on yw must be brought within twelve months after loss held 
void. Stuyvesart Ins. Co. v. A. C. Smith Motor Sales Co. (Miss.)..........eee00. «> 20 
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(3). Computation of period of limitations. 
622(3)—Period within which suit is to be brought on fire policy rung from date of fire. 
Dickenson-Goodman Lumber Co. v. Home Ins. Co. of New York et al. (Okla.). 
§ 623. WAIVER OF LIMITATION. 
(1). In general. 
623(1)—Insurer held not entitled to complain of failure to commence action within one year 
of loss. Graham Bros. Aktiebolag v. St. Paul Fire & Marine Ins. Co. (N. Y. 
§ 624. PARTIES. 
(3). _Mortgagors and mortgagees. 
624(3)—Insured may maintain action on fire policy, with consent of mortgagee, under loss 
payable clause. Stuyvesant Ins. Co. v. A. C. Smith Motor Sales Co. (Miss.) 
. Necessary and proper parties. 
624(5)—Creditor of insured held necessary party in action on automobile policy. National 
ee. enn, CD. scsi bee k bbe ba pile asin b aC aotan eee dew ek teens aeesben 
624(5)—Payee of loss as interest may appear necessary party to action on policy. Northern 
SR, Glas: a es Eee Cn SUES SD Los wan Siweed en bad 4000s sd vobte obese ebabeels 
§ 628. DECLARATION, COMPLAINT, OR PETITION. 
§ 629. —— FORM AND REQUISITES IN GENERAL. 
(1). , In general. 
629(1) Com ompiaint in action for amount of policies, statutory damages, and attorney’s fees 
cient ¥ general demurrer. National Life Ins. ~ of the United States v. 
ing (Tex.) . vecccctevecoveecces 
629(1)—Unnecessary to allege occupation at time of death in action on accident policy. 
ine mbes 806.: Co. a8 EC. PE. ERIE bone ds vo xne dksanv tad banuctetnasvcenns 
629(1)—Complaint held to state cause of action on policy, and not for damages for fraud. 
Bauer v. National Union Fire Ins. Co. of Pittsburgh, Pa. (N. D.)..............0-eees 
629(1)—Complaint on indemnity policy held to show breach of defendant’s obligation. Belt 
Automobile Indemnity Ass’n. v. Ensley Transfer & Supply Co. (Ala.) 
(2). Making and terms of contract. 
629(2)—Petition on automobile theft policy held to state cause of action. Fidelity Phoenix 
Fire Ins. Co. of New York v. Oldsmobile Sales Co. et al. (Tex.).........ccccccceccces 
§ 630. INSURABLE INTEREST. 
630—Court could not assume, on demurrer to complaint, existence in beneficiary of insurable 
interest in life of insured. Miller v. Travelers Ins. Co. et al. (Ind.) 
§ 634. PERFORMANCE OR WAIVER OF CONDITIONS. 
. Conditions as to notice and proof of loss. 
634(2)—Petition in action on theft policies not subject to special exceptions as to matters 
not appearing on face of 8 Fidelity Phoenix Fire Ins. Co. of New York v. Olds- 
ne Ne Ck CU ee ca anie ew eceame enc e450 Bde ee raat S ee shetireae urs 
§ 635. LOSS AND CAUSE THEREOF. 
635—Petition held sufficient under accident policy as alleging cause of death. Canal-Com- 
mercial Trust & Savings Bang v. Employers’ ‘iability Assur. Corporation of London, 
eee Rr ere er rr ee eee eee err siusded 
637. —— ASSIGNMENT OF POLICY. 
637—Petition failing to show assignment of policy was filed with insurer held not to state 
cause of action. Security Mut. Life Ins. Co. v. Bankers’ Trust & Audit Co. (Ga.) 
§ 638.. NON-PAYMENT. 
638—Insured, seeking damages for vexatious delay, must plead facts, and pleading held in- 
sufficient. Dolph v. Maryland Casualty Co. (Mo.)......s.ceeeeeees ie dcbueveeewaran’s 
§ 639. ANTICIPATING DEFENSES. 
639—Plea of non-waiver by insured in reply in action on fire policy and_denial by insurer held 
insufficient to raise question of waiver. Smith v. American Ins. Co. (Ia.)..........+.- 
639—Complaint need not negative exceptions to liability. Belt Automobile Indemnity Ass’n. 
a Ms aay” Teameer & Sapply Cos. “COMM iis <0 ois overs ison cas 45sec enass bonnes eeekesioes 
§ 640. — ANSWER, OR AFFIDAVIT OF DEFENSE. 
(2). Avoidance ‘and forfeiture. 
640(2)—Lapse for non-payment of premiums must be pleaded. Watts v. Metropolitan Life 
Bes; Go. CAIs.) cecssoss pedo ease 
640(2)—Answer leaving out averment of willful fraud held not to plead defense. Simpson v. 
Metropolitan Life Ins. Co. (Mo.) 
4). Notice and proof of loss. 
640(4)—Conclusively presumed that proof of death was made on insurer’s failure to plead 
under oath that no proof made.—Policy provisions, requiring proof of death within 91 
days, held not available as defense, unless reasonableness pleaded. Francis v. Inter- 
ns TUNG DOOR: “CORE aveccaratyn cadactedveuskne @Wkct ne wyueleceds aaueetas 


§ 641. REPLICATION, OR REPLY AND SUBSEQUENT PLEADINGS. 
(2). Estoppel ‘and waiver. 
641 (2)—Allegations held insufficient as averments that answers in application were made by 
fraud of insurer’s agent. Standard Auto Ins. Ass’n. v. West. (CBy.). caceccecsdsivcess 
641(2)—Insured’s allegations held to plead estoppel as against insurer pleading exception to 
policy. —Rejoinder to replication of estoppel held demurrable. Belt Automobile Indemnity 
Ass’n v. Ensley Transfer & Supply Co. (Ala.) 
§ 645. ISSUES, PROOFS, AND VARIANCE. 
(3). _ Evidence admissible under pleadings. 
645(3)—lInsurer’s waiver of insured’s breach of conditions held available to plaintiff, without 
being pleaded. Miller v. Union Indemnity Co. (U. S.) 
5). Variance. 
645(5)—Variance between pleading and proof of policy held fatal. Superior Fire Ins. Co. 
oe RR oe ee ee 28 er ee an oe 
645(5)—No variance held to exist between allegation and prof in action on accident policy. 
Standard Acc. Ins. Co. et al. v Patton. (Ky.) ........ 
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645(5)—Admission of letter showing waiver of proofs of loss held not variance from allega- 
tions of performance. Continental Ins. Co. v. Burns. 
§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
646(1)—Burden on insurer to prove and plead waiver of ean cancellation or ratification 
theres’, Smth v. Amriges Boe. Co. GG). hic s coca vds cn RCN dee taenncdeben tea a 
646(1)—Question of discharge of insured’s lien on property matter of defense. Ward v. 
Concotdia Fire - Fas. Ca, of  Mitiwenien | CH) © inc eces cscccstecshesdesnaneeanekedeen 
646(1%4)—Forfeitures —— on; no forfeiture for non-payment unless legal assessment 
shown. Veasman v..Lois Mutual Aid Ane’n, (M6. 60... occuvccscisseccé cv ticdessenes 
646(144)—Fidelity insurance contracts liberally construed to accomplish indemnity; burden 
on insurer to ebtablish defense of breach of fidelity insurance contract by insured. 
Nationa? Surety Co. ¥. Gaellemeere: COME) 5c. oi v.dccccccadeccssweds cevadunecesaneenene 
Avoidance and forfeiture.—Insurance of Property. 
646(2)—Burden on insurer to show that insured did not own property covered by policy.— 


a of verdict for insurer, where insured’s title not disproved. Giles v. Citizens’ 
Ins. Co. of Missouri. (Ga.) 


epee eeesreeeseseees eee eens 


G3 —— Life and accident insurance. 
646(3)—Burden on insurer to a and prove forfeiture.—Burden of proof as to non-payment 
of premiums on insurer. atts v. Metropolitan Life Ins. Co. (Ala) Ss*as west eneeneens 
646(3)—Insurer had burden of proving falsity of aay as to eerie correct habits of 
living. Bennett v. Standard Acc. Ins. Co. (Mo.) 
(4). Payment of premiums. 
646(4)—Plaintiff, suing on fire policy, had burden of proving payment or agreement to pay 
premium. Royal Ins. Co., fim ited, v. Eggleston. (Als.)...0..0.csecencces éduehesees ° 
(5). Estoppel and waiver as to avoidance or forfeiture. 
646(5)—Insurer held required to show reason for retention of premium paid. Pauley v. 
Business Men’s Assur. Co. of America. (Mo.) 
(6). Risk and cause of loss in general. 
646(6)—In action on accident policy, plaintiff has burden of proof. Fairclough v. Fidelity & 
Gismeny’ Co: Gk . RaW: SOW CIR Ce isi ndcdus amen sccekences sth neeeteeaaed 
646(6)—Burden on insurer to establish defense. Rhode Island Ins. Co. of Providence, R. . 
VE Be CHIEN “inc cieccwnadaet cba wamedsai eee nahalosddabeausdé dae Duel 
646(6)—Presumed that vessel lost from peril of sea. Brown et. al v. Jerome. (U. Ss.) Steed 7 
646(6)—Generally burden is on insurer to establish that injury was from cause excepted.— 
Plaintiff must show injury within terms of policy.—Insurer must show facts bringing case 
within exceptions of policy. Jacobs v. Loyal Protective Ins. Co. (Vt.).......-ceceecees 
646(6)—Burden on beneficiary to prove death and cause thereof to Ane been by external 
violence and accidental means. Tillotson v. Travelers’ Ins. Co. (Mo.)........seeseees 
646(6)—Burden of proof on insured =e on policy. Belt Automobile Indemnity Ass’n. v. 
Ensley Transfer & Supply Co. ( A 
7). Suicide. 
646(7)—Where manner of death doubtful, presumption is that of accident and not suicide. 
Canal-Commercial Trust & auinas Bank v. Employers’ Liability Assur. Corporation of 
London, England. (La.) ....cccessscccescccccssccscccveccescceveccccccnccesscscese 
646(7)—Suicide in absence of insanity “not ‘accidental death”; suicide not * presumed. Tillotson 
v. Travelers’ Ins. Co. (Mo.) 
646(7)—Law presumes bullet wound resulted from accident, and insurer has burden of proving 


suicide.—Facts held not to relieve insurer of burden of proving suicide. Travelers Ins. 
Ca." we Come. COMME oo cnn te acas'sOlkonicdoewssaeus Clk o ueiedaadessdiaaaaen ae 


(9). Notice and proof of loss. 
646(9)—Burden on insured to establish either proof of loss within time nee or waiver 
of requirement. Weaver v. National Casualty Co. of Detroit, Mich, et al. (Ind.)........ 
646(9)—Burden of proof to show fraud in overvaluing property rests on insurer. Wiesman v. 
Ris Ta, CA GE O.COM 6 ck ab aks 60 04064600 n080s band deaednceatensaxckaanne 
§ 647. ADMISSIBILITY OF EVIDENCE. 
qa In general. 
§ 648. —— IN GENERAL. 


648(1)—Insurer’s classification manual reducing indemnity see in accident policy held admis- 
sible. Emick v. National Travelers’ Ben. Ass’n. (S. D.) 


eee ween eee nee 


eee ee ewww e ww eeee eee eee eee eee eee eee ey 





(2). _ Subject-matter included. 

648(2)—Admitting immaterial evidence held _harmless.—Certain testimony relating to proofs 
of loss held immaterial and harmless. National Fire Ins. Co. v. Gellman. . (Ind.)...... 

648(2)—Insured’s notes, letters to agent, etc., held properly admitted to show cause of dealing. 
Darby v. Northwestern Mut. Life Ins. Co. CED Secesdiannascts iS anne Vates lame Setae 

648(2)—Evidence — to property. other than that insured held incompetent and prejudicial. 
Northern Assur. Co., Ltd. v. Del Moral. (U.S.) 

§ 650. —— APPLICATION FOR INSURANCE. 

650—Policy not void because application not attached; insurer failing to deliver application 
ee policy cannot plead or prove it. Washington Fire Relief Ass’n. v. Albro et ux. 
tS er ee ee eee ee PE Pe ee Ses 

650— Application, signed by insured, but not made part of policy sued on, properly excluded. 
Clay v. American Nat. Ins. Co. (Mo.) 


§ 655. 


FRAUD OR MISREPRESENTATION. 

(1). Insurance of property. 

on that there was one shaft in which two elevators operated sustained. Dolph 
V.. Meeevieees Clepealte Ca, CHRD. icas.ccdetutecvedudetecad Ceassaunaakeanens ogkep alasia 

655(1)—lInsurer not delivering application with policy ‘held entitled to prove false . Tepresenta- 
tions as to other insurance by other means.—Strict rules of evidence relax in insurer’s 
action to recover sum paid on policy secured by fraudulent representations as to other 
insurance.—Testimony as to value of insured’s property held admissible to show fraydulent 
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intent in representing there was no other insurance. Washington Fire Relief Ass’n. v. 
PERE UK, CV OMRD - oh arevne ssi a che optic cane es WEk Pee rae an as + LEE S CHEE SU Okls Faas 


§ 659. —— a eee OR INJURY TO PERSON INSURED AND CAUSE THEREOF. 
‘uicide 
659(2)—On- issue of suicide or accident letter and note written before issuable, fact held 
a e show surrounding facts and circumstances. Bennett v. Standard Acc. Ins. 
0. 0. 


$ 662. 


NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 


In gencral. 
662(1) Evidence of overvaluation in proofs of loss is competent to establish fraud. Wiesman 
American Ins. Co. et al. (Wis) 
662(1}—Refusal of testimony as to semeed for autopsy held not erroneous. Beneficiary’ s tes- 
timony that she would have refused autopsy of insured’s body held properly refused. 
Etna Life Ins. Co. v. Robinson. (Tex.) 
§ 664. ESTOPPEL OR WAIVER. 
664—Testimony of insurer’s offer of settlement and compromise held properly admitted 
on issue of waiver of forfeiture. American Life Assn. et al. v. Vaden. (Ark.)........ 
664—Letters showing waiver of proofs of loss held admissible, though written after time 
limited for filing. Continental Ins. Co. v. Burns. (Md.).......c.ceccecccccccccceccess 
664—Statement of injured as to settling claim against one insured under indemnity policy, 
properly admitted in action on policy. Belt Automobile Indemnity Ass’n. v. Ensley 
aOR ie NEA | NE cs in Oa ocp ad ns oa e UME RTR TES Us BORER Beaks ta aeat 
§ 665. Wapent AND SUFFICIENCY OF EVIDENCE. 
In general. 
665(1)—Facts “held not to sustain claim of creditor that insurer’s settlement with widow was 
don her exemptions. Cornwell v. Surety Fund Life Co. et al. (S.. Di). 6. ec cccce. 


e 
665(1)—Reasonable attorney’s fee supported by evidence of attorney in case. ‘Commonwealth 
Casualty Co. v. Holyfield. (Tex.) 


(2). The contract. 
665 (2)—Evidence held sufficient to show fire policies covered tank in rear of factory. Norwich 
Union Fire Ins. Soc., Limited of Norwich and London, England, v. Leo Bros. Co. 








(U. S.) 
665(2)—Plaintiff’s testimony held not to show that policy was not received by insured. 
Pauley v. Business Men’s Assur. Co. of America. (Mo.)............cccccecececccees 
665(2)—Evidence held sufficient to sustain finding that policy was binding contract. Stuyvesant 
ee ae Ee ee ea ere rere eee 
665(2)—Evidence held insufficient to establish contract with agent susceptible of ratification. 
ek “emee Este Tae. Ca. w. Bee. - CD is 6ck0 sik pic cha ceeds oo 0k beNntatewes cee 
665(2)—Evidence held to warrant finding insured not in good health at time of alleged con- 
structive delivery of policy. Hines v. Kansas City Life Ins. Co. (Tex.)............... 
665(2)—Evidence held to show fraud in procurement of change of beneficiary. Becker v. 
ne Bae a Os EOL NED i. 5.6 cw ke bak bas Cpese dws downs SbEkS Becene semen Ae 
665(2)—Evidence held to justify finding that insurer agreed to make fire policy payable to 
mortgagee; mortgagee entitled to share in proceeds where insurer would not comply with 
agreement to make policy payable to mortgagee. Mark v. Liverpool & London & Globe 
Ins. Co., Limited (Northern Title Co., Intervener). (Minn.)..........0--eeeeeeescees 
665(2)—Finding that complete oral contract of insurance was entered into prior to destruction 
of —* property sustained. Shelby v. Connecticut Fire Ins. Co. of Hartford. (Mo.). 
(3). Avoidance and forfeiture. 
665(3)—Evidence held to sustain finding that representation that insurer was not pregnant was 
made in good faith; evidence held to sustain finding that pregnancy of insured did not 
contribute to death. Blades et al. v. Farmers’ & Bankers’ Life Ins. Co. (Kans.)...... 
665(3)—Assessments not shown to have been made within strict letter of constitution and 
wriewe.  Wenesum 9. Lote Metenl Aid Davis. 2 CHR said csi sien cnicccvactencvcnnscets 
665(3)—Evidence held insufficient to show that deceased bank cashier had also -become 
electrician. Ellefson v. Hawkeye Commercial Men’s Ass’n. (Ta.)....,....ceeeeeeeeees 
665(3)—Insured’s health at time of application for policy or question of false representations 
in regard thereto held for jury. Priest v. Kansas City Life Ins. Co. (Kans.).......... 
€65(3)—Evidence held not to support finding that insured did not make fraudulent representa- 
tions. American Nat. Ins. Co. v. Stevens. (Tex.).......ccseccecceccvcccescccecseces 
665(3)—Facts held to sustain implied finding that insurance company accepted check as 
payment of premium. State Life Ins. Co. of Indiana v. Little. (Tex.)................ 
665(3)—Evidence held to sustain verdict for plaintiff in action on health policy; questions 
whether disease sued for existed prior thereto and as to false statements in application. 
Willis v. Continental Casualty Co. (Minn.) .......ccsesseeeesceccecsccenccensereens 
(4). Loss and liability of insurer in general. 
665(4)—Evidence held insufficient to sustain verdict that insured was robbed. Cantor v. 
National Surety Co. (N. Y.) ..cccccsrccccccccevecccccsccscvescescccscccsecs esecce 
saa” —Evidence held to prima facie establish loss, within marine insurance certificates. 
raham Bros. Aktiebolag v. St. Paul Fire & Marine Ins. Co. 
665(4)—Finding as to damage to stolen automobile sustained. Fidelity “Phoenix Fire Ins. 
Co. of Mew Yark v. Gl@emobiie Sales Co. ef al. CHO) on cccscccccssncsccecctaneseses 
665(4)—Evidence held sufficient proof of loss of diamond by burglary or theft, within policy 
requiring conclusive proof. Kroloff et al. v. Southern Surety Co. (Ia.)............00-. 
Othe held to sustain finding of total loss. Mark v. Liverpool & London & Globe 
Ins. Co., Limited (Northern Title Co., Intervener). (Minn.)..........sccceccccceceee 
665 (4)—Evidence supported finding that coals from exploded hot water plant were aflame 
when blown on floor, and caused damage to property. Cabbell v. Milwaukee Mechanics’ 
rea rr eee ree et ee ee ee 
Oe that insured complied with eo me wi olicy as to salvage sustained by 
evidence. Wiesman v. American Ins. Co. et al. is5 
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665(4)—Finding of conversion of insured automobile sustained. Lozier Automobile Exch. 
‘We Enmecmenne Camsintty Can Cla) sieeve Cacna ucond us cae ck tu bncctsames vaamkeeeeee at oi 
665(4)—Evidence held to sustain judgment in action on fire policy. Security Printing Co. v. 
Liverpool & London & Globe Ins. Co., Ltd. (Mo.).....cccececcesccecceecceees panache 
665(4)—Evidence held sufficient to sustain judgment for plaintiff in action by carrier against 
insurance company for reimbursement on payment of fire losses. St. Louis x 8. F. 
ye Cae w. Saas See: Ce COs oo cas on uns octians.cd 00k panmina are dl acee ae enn 
665(4)—Recovery on suspicious loss not aided by presumptions. Northern Assur. Co., Ltd. 
v. Del Moral. (U. S. 
665(4)—Evidence held to sustain verdict for plaintiff in action on health policy; questions 
whether disease sued for existed prior thereto and as to false statements in application. 
Willis v. Continental Casualty Co. (Minn.) 
(5). ——._ Life and accident insurance. - 
665(5)—Evidence held to sustain finding that death of insured was by accidental gas, asphxia- 
tion, Canal-Commercial Trust & Savings Bank v. Employers’ Liability Assur. Corporation 
ok Kamen, Med: - CEB sic 5 cxcde's ck pevsuceacdecdinwecee ‘cccdvest ietuanah aeeeds tae . 
665(5)—Evidence held to sustain finding that representation that insured was not pregnant 
was made in good faith; evidence held to sustain finding that pregnancy of insured did 
not contribute to death. Blades et al. v. Farmers’ & Bankers’ Life Ins. Co. (Kans.).... 
665(5)—Evidence held not to show voluntary exposure to obvious danger. Ellefson v. 
Hawkeye Commercial Men’s Ass’n. (Ia.) 
a held to sustain recovery on accident policy. Shanebarg v. National Acc. 
oc. 0. 
665(S5)—How accidental death by drowning proved stated.—Evidence insufficient to show 
accidental drowning.—Evidence held insufficient to show murderous assault. Tillotson v. 
SIO, Be ee CO) 66.00.43 vkiva cowcebinceuawiicecioecena weaae ad 
Suicide. 
‘65(6)—Finding that insured did not commit suicide not supported. Unger v. New York 
Lage De CW UCR ein oeuvre snctumens thc gcbecns sseccepeduasewacte snes ihhet hehe dies 
665(6)—Verdict that insured’s death accidental held against weight of evidence. Lindblom v. 
Metropolitan Life Ins. Co. (U. S.) 
. Proof and adjustment of loss. ‘ 
665(7)—Finding of no false swearing as to values held sustained by eviderce.—Insurer claim- 
ing fraud must prove it by clear and satisfactory evidence. Wiesman v. American Ins. 
Ce OO... LUNE edes conde Kewcubachoushiethienken cas sa <euknethsdlee ieee 
665(7)—Evidence held to show proofs of loss of insured automobile Lozier Automobile 
wee. ¥. cebwwetete: Casmhiie Ci Cited ccs cts condecsiensedabdadies udaee eas 
665(7)—Fraud in procurement of settlement and release held not established.—Evidence in- 
sufficient to show release obtained by fraud. Horsey v. Ciaroro. (Pa.).......-ceeesseee 
665(7)—Evidnce held to support finding that agreement to compromise loss procured by fraud. 
Bauer v. National Union Fire Ins. Co. of Pittsburgh, Pa. (N. D.) 
(8). Estoppel or waiver. 
665(8)-—Furnishing of blanks for proof of death held not evidence of waiver of forfeiture. 
Agamens Eise Rom. 6. ti VOR CRM cc cciccisedececcacsencnamecant “cekeast 
665(8)—Finding of waiver of notice and proof of loss sustained by evidence. Fidelity Phoenix 
Fire Ins. Co. of New York v. Oldsmobile Sales Co. et al. (Tex.)........--ceceeececs 
665(8)—Evidence held not to prove subsequent parol agreement requiring insurer to notify 
beneficiary of insured’s failure to pay premium.—Evidence held not to establish waiver 
of provision of policy requiring payment of premium at time fixed therefor to keep policy 
in force. Parker v. Standard Acc. Ins. Co. (Mo.)......-ecceeeseeeeeees eine acaees 
665(8)—Finding that insurer waived proof of loss sustained by evidence.—Slight evidence 
sustains finding of waiver of proof of loss. National Fire Ins. Co. v. Gellman. (Ind.).. 
665(8)—Delay in returning dues held not waiver of right to avoid policy. Schwab v. Brother- 
hood of American Yeomen. (MO) ..22..ccccccccccccccvcvccsetseccesestecuccepssces 
665(8)—Finding that insurance company holding protested check’ waived payment of premium 
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by cash held warranted. State Life Ins. Co. of Indiana vy. Little. (Tex.).............. 904 


665(8)—Evidence held not to show waiver. Green et al. v. Hanover Fire Ins. Co. (Tex.).. 
$ 668. QUESTIONS FOR JURY. 
(1). In general. 2 ; 
668(1)—In absence of evidence of lack of good faith, insurer’s liability for vexatious dela 
not for jury. a ex rel. Continental Life Ins. Co. of Kansas City v. Allen et al. (Mo.) 
(2). Agency. 
668(2)—Whether insurer’s agent ratified or adopted policy issued by clerk held for jury. 
Smith v. North British & Mercantile Ins. Co. (Mo.) ......cccccccccccccscceerecccece 
3). The contract in general. y 
668(3)—Whether parties orally agreed that receipt for “lost property” was not to be imme- 
diately effective held for jury. Transport Truck & Auto Co. v. Iowa Mut. Ins. Co. of 
Ee SUG. CURD: bes crv sesw wets mesensecunss pevcces peweeceeesseceens yoo ve cecvcecseccce 
668(3)—Whether insured in gocd health when policy delivered held question of fact. Hines 
wv, Memes Cily Lite Tae. Ces CRO) «ss cccniapescdacaascaiecn .0rten Cevneeeees en haa 
668(3)—Intention of parties to agreement to attach loss clause to policy held for jury. New 
York Underwriters y. Denson. (Okla.)............ tate eeesccces 900 eeesecessedes eecee 
668(3)—Whether accident on lake was covered by public liability geliey of automobile sales 
agency held for jury. Kalamazoo Auto Sales Co. v. Travelers’ Ins. Co. (Mich.)........ 
668(3)—Whether photographic copy. of application was legible held for jury. Eastman v. 
Metropolitan Life Ins. Co. (Mich.) .....ccccseccscccnccccccccctcsccvescces eccecccee 
(4). Avoidance and forfeiture. ; p A 
668(4)—Sufficiency of excuse for failure to comply with stipulation in group insurance policy 
generally for jury. Carruth v. Aetna Life Ins. Co. et al. (Ga.)......sesseesecceecees 
668(4)—Whether notice is mailed to last post office address known to defeadant is question 
of fact. Seeger v. Mutual Life Ins. Co. of New York. (U. S.) 
° Title or interest in, possession of, or incumbrance on, property. 
668(5)—Whether insured was sole owner of automobile at time of loss held for jury. Con- 
tinental Ins. Co. v. Burns. (Md.) ......... 


35 





954 


507 


578 
638 
873 


459 


eet 


ee 


ee 








Insurance Law Journal, Vol. 63. 





668(5)—Whether mortgage on_property insured ever became effective held for jury. Johnson 
v. Rocky Mountain Fire Ins. Co. (Mont.) 
668(5)—Tenant in common held not sole owner as matter of law.—Whether personal property 
on farm owned in common was sole property of insured held question of fact. Jammal 
v. Girard Fire & Marine Ins. Co. et al. (U. S.) 
(6). Fraud or misrepresentations in general. 
668(6)—Whether insured’s aeons misdescribed in theft policy held for jury. Continental 
Pals Gee WARM, | MID oa 5c oe cise s San nal yoo dane eR aE EAS Se EDA CURED OR 
668 (6)—W hether misrepresentations as to purchase price constituted fraud held for jury. 
Northern Assur. Co. v. Rachlin Clothes Shop, Inc. (Del.).......ccccecscsccencecvccs 
668(6)—Representation that car used for pleasure only not untrue as matter of law. Auto- 
ee. Se. - Seek, °C, I: RR adda ccs ois g cenmena cou eee: Serbs b Uaioe keeaees 
668(6)—Where application discloses information from which truth or falsity of other repre- 
sentations could be ascertained, materiality of same is for jury.—Materiality of represen- 
tation as to year _ model of automobile in application ae fire insurance held question for 
jury. Berry v. Equitable Fire & Marine Ins. Co. (Mo.).....cccccccccccsccvccccccecs 
—— Health, condition or habits of insured. 
668(7)—Whether statement in revival application was false, willful and fraudulent held for 





trial court. National Life Ins. Co. of the United States v. Brown. (Tex.)...........+0. 
668(7)—Jury must determine whether insured was in good health when policy delivered. 
er: e; eeebrscnes Diet. Tee. Goo, ORS oie. ccts caes vse Cibolo ce Va Cees Seve t ena 
668(7)—Evidence held not to show as matter of law falsity of warranty as to insured’s correct 
habits of living. Bennett vy. Standard Acc. Ins. Co. ( Mlo.)......cccccsceccesctececces 


(8). —-— Payment of premiums. 
668(8)—Evidence held to raise issue whether time for payment of first premium had been 
extended before insured’s death. American Life Assn. et al. v. Vaden. (Ark.)........ 
(9 Increase of risk. 
668(9)—W Rather removal of part of insured property increased physical hazard held for jury. 
—What constitutes “moral hazard” is question of law. Davenport v. Firemen’s Ins. Co. 
OE PR ie Fa a BE cla 8 00a 2adas CERES E CAT POSS cone RMS OW Ania t0 ec wakeee eens 
(10). Loss and liability of insurer in general. 
668(10)—Whether civil commotion caused loss by fire question of fact. Hartford Fire Ins. 
Co., Hartford, Conn, v. War Eagle Coal Co. (W. Mia tases eens sas bcue bed a eaee rea nd 
668(10)—Evidence of unlawful entry of safe, by use of ends and visible marks thereof on the 
oe — insufficient to go to the jury. Palace Laundry Co. v. Royal Indemnity Co. 
oo SR re eo ee re Ts eee Re Pee aay 
668(10)—Whether insured’s general manager instigated fire held for jury.—Whether general 
manager of corporation instigated fire to enable eens to profit held for jury. 





Northern Assur. Co. v. Rachlin Clothes Shop, Inc. (Del.).........cesseesseeeeeceseces 
668(10)—Conversion of insured automobile held for jury. Lozier Automobile Exch. v. Inter- 
re Ee. Ms a cake ak wad ib RRM RELS CRA R CEN SEES We Delis VEO RES Ce eee 
668(10)—Whether loss of automobile was_ caused directly or indirectly by theft held a 
question for jury. Osmond Barringer Co. v. Standard Fire Ins. Co. (N. C.).......... 
(11). —— Life or accident insurance. 
668(11)—Whether recovery could be had on accident policy held for jury. Fairclough v. 
Fiaeity & Casualty Co. of New York. CB. Co) ioisg os cas as cris cso sotswenvesseseece 
668(11)—In action on accident aliey directed verdict for plaintiff held error. Young v. 
Continental Casualty Co. oc She Nie SEK MSE OD OLS VE EEK S Oe Ne CURE K Cea eee anes 
668(11)—Whether disease oh hin six months after issuance of policy held for jury. 
McAlister v. National Life Ins. Co. of the United States of America. (Mo.)........... 


668(11)—Motion for directed verdict properly overruled. Jacobs v. Loyal Protective Ins. Co. 
Ded need 060.6 60.000 DORPASSS656156008045 0 C6SbR GEO bEDS ED es ceRE Cee Oh Seed edaneebeaenee 
668(11)—Proof of corpus delicti necessary to show insured was murdered. Tillotson v. 
Travelers’ Tus. Co.  (Mo.) cic sc ccc ces eticcceccctcccepencecevusesscsctveeeseey eects 
(12.) Suicide. Ea ; : 
668(12)—Undisputed evidence to take suicide issue from jury, must be furnished by plaintiff.— 


Suicide hel uestion for jury. Travelers Ins. Co. v. Connolly. (Md.).............005 
(14). otice, proof, and adjustment of loss. 
668(14)—Whether heart compromised loss with insurer held for jury. Taylor v. Phoenix 
Ins. Co. of Hartford, Conn. (Mo.) .....cccsscccccscccsnsesssccccsscvcceccnsccevens 
ee motion for directed verdict in action on policy for accidental death held 
properly denied. Nockigme v. Standard Acc. Ins. Co. (Mich.)..........0.ceceeeeeeee 
668(14)—Whether production of certificate as to circumstances of fire was within reasonable 
time held for jury. Northern Assur. Co. v. Rachlin Clothes Shop, Inc. (Dela.)....... 
(15). Estoppel or waiver. 
668(15)—Evidence held to raise issue whether insurer had not waived forfeiture for non. 
payment of first premium, when due. American Life Assn. et al. v. Vaden. (Ark.).... 
668(15)—Whether examiner ‘asked concerning cancer held for jury. Williams v. Metro. 
Cea EAUO TRB CG COVE vans cenvecen Web ns ds tacts snvicwtsncesscebemens mnasens 
668(15)—Question of denial of liability as constituting waiver of notice of loss held for jury. 
Johnson v. Rocky Mountain Fire Ins. Co. (Mont.)..........cseececccccccecccscocees 
668(15)—Whether credit had been extended to insured for payment of premiums held for jury. 
Sees i: COOURNIEEL ROMNEY 050. CCRT 6 5.0 6.6.0.0: 06.96 0s cde wsige ences ee eaeeeeens me 
668(15)—Insurer held not to have waived forfeiture of policy for non-payment of premium 
as matter of law. Holt v. National Life & Accident Ins. Co. (Mo.).............0..0005 


668(15)—Demurrer to evidence held properly overruled.—W. aiver of ees: examination of 
insured as condition of reinstatement of policy, held for jury.—Whether insurer’s accept- 
ance of premiums waived lapse of policy is mixed question of law and fact. Darby v. 


Penta Mt; Ale BOR 60. CHRO) ois 354.5% oo vee oc bas edhe ee celcte sc agbee Mae wie 
668 (15)—Evidence held to show insurer’s agent acquired knowledge of insured’s habits in 
course of insurer’s business. Bennett v. Standard Acc. Ins. Co. (Mo.)........cceceees 
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§ 669. INSTRUCTIONS. 
(2). The contract. 
$0bie. Simamnaalaan in action on indemnity policy held misleading but not prejudicial. Belt 


Automobile Indemnity Ass’n. v. Ensley ransfer & Supply Co. (Ala.)......sccccsseees 
669(2)—Instruction given held to cover issue of ratification or adoption. Smith v. North 
Uiritigh .&. Merventre~ Tee Oe. CMY oo i cdi kck hous ncs vinden eh de wwes capianeecndee 


(4). Avoidance and forfeiture. 
669(4)—Charge as to misrepresentation voiding policy held not erroneous. Bullard v. Metro- 











818 
946 


pita: Tare TAG. Coes CBR) aos 56 coe ub dae ceccasnales osuneebehenes tent neeeceeed 5 
(6). —— Fraud or misrepresentations in general. 
669(6)—Use in argument of excluded memorandum held not prejudicial error; charge as to 
false representations in application for insurance not erroneous. Stansall v. Columbian 
peak. tore ine, Coe (Ga) 5. Sass taaa sake olen sous 60 40054 cae ny .aee ene anil eee Gane 337 
669(6)—Instruction requiring finding that insured misrepresented ownership and value with 
intent to defraud held proper.—Instructions for defendant held proper. Burton v. Newark 
Fore: Snes: CH os cc cileccassenindscacwietsudsotnse auvntas tedenae decease 751 
7). Health, conditions or habits of insured. 
669(7)—Charge as to effect of heart disease at the time of application held sustained by evi- 
dence; failure to define heart disease not error in absence of timely written request. 
Bullard wi. Beerooninee Eile Tas. Ca. CGS ios oon ks one cdecucdvactiesnebecedtaasdoun. 5 
(10). Risks and cause of loss in general. 
669(10)—Instruction in action on liability policy held sufficient. Dolph v. Maryland Casualty 
Ce GHD cer ccanewacdeshwesdccaupaeesnced oan KO6 tab ee Oak coe aaa anne 323 
669(10)—Instruction in action on accident policy held misleading. Shanebarg v. National 
Pew, See. CHD <0 04s < vakeerthcedkcaedesya cslduwae< a0 aawdeten £ecarscedy puke 803 
(12). Extent of loss and liability of insurer. 
669(12)—Faiiore to charge as to liability for return of premiums held not error. Bullard v. 
meres Einee ee, Ge, CI on oven ce crake bene s cen deciean aceeed ua meueee 5 
669(12)—In action on fire policy, instructions on value held misleading. Taylor v. Phoenix 
Bad. Co: OF TeARGG: (Cems, «(CR ie ke cakns. ceases o0se6s dastuctannaube ad eabmenoden 407 
(13). Notice, proofs and eaten of loss. 
669(13)—Failure to charge that statement of facts in prow! of claim were conclusive held 
winowt ceror... Jetene SS. baer. eeocesmee. fans. Ce. (WG) coca dse vesastascaccesapmens 612 
§ 670. VERDICT AND FINDINGS. 
670—Finding concerning authority to waive proof of loss held conclusion of fact warranting 
ultimate conclusion of waiver.—Finding held to show plaintiff’s ownership of automobile 
insured. —Finding held to show that automobile destroyed while within territory described 
in. policy... National. Five. Ins. Co. w.. GalnmGs, CHAS) oo 0 cs venice cadet vaesamesebccaan 446 
670—Special findings relating to value of goods lost held not so inconsistent as to require new 
trial—Large discrepancies between verdict and amount claimed in proofs of loss do not 
establish frauds as matter of law. Wiesman v. American Ins. Co. et al. (Wis.)...... 587 
§ 672. JUDGMENT. 
672—Insurer held entitled to credit against one beneficiary for amount paid another under 
compromise settlement. Becker v. Illinois Life Ins. Co. et al. (Mich.)................ 352 
§ 675. COSTS AND ATTORNEY’S FEES. < 
675—Policy indemnifying insured against liability for personal injuries is one of “liability 
insurance”; attorney’s fees held taxable as costs. Globe Indemnity Co. v. Sulpho-Saline 
“ool Mii Gla BEKIOR ois Caan adie a discace.% ka Ais Wa car eewn, OC Oe khang dag be aoe ane Waa eee 852 
XIX. Reinsurance. 
§ 677. THE CONTRACT IN GENERAL. 
§ 679. CONSTRUCTION AND OPERATION. 
679—Successor to surety company held not liable on bond under which claim had been made. 
National Suscts Co, y; People en vel. Mane. CCG). wecssccsscecevcescnceeevs gawen 476 
§ 682. AVOIDANCE OR FORFEITURE OF CONTRACT. 
682—Fire ingprance company held required to stand expense of disentangling affairs of other 
company with which it had entered into unauthorized reinsurance contract. Robinson 
ak ae. Deter. CE Bs bos ods ccsuan ipidcega Ree mus.s sae ballaue embed Gites Gbinten euaied 535 
§ 684. EXTENT OF LIABILITY OF REINSURER. : 
684—Insurer, taking over insurance business of association, not deprived of association’s de- 
fenses. - Coluniieat Fraternal Agee ©. Sie. CO. Co) so oec e665 50 teckc dee cecskeeaneees 163 
XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS. 
§ 690. AUTHORITY OR LICENSE TO DO BUSINESS. 
690—Fraternal benefit society held exempt from license tax. State ex rel. Julian, Insurance 
Com’r. et al. v. United Brothers of America and Sisters of True Love. (Ala.).......... 689 
690—Failure to procure permit held not to prevent association from presenting any lawful 
defense to an action on policy. Atcheson v. Modern Woodmen of America. (Tex.)...... 731 
§ 693. CONSTITUTION AND BY-LAWS. 
693—By-laws ae upon local or subordinate lodges. Thompson v. Brotherhood of American 
Week: .) CUNMED s ca5 oc co0ccscvcsheswhssen ce rceBepaaceukaess vad wee ee REMESCEEeTEEE 531 
§ 694. MEMBERSHIP. 
(1). In general. ; 
694(1)—Fair dealing required between order and its members. Sovereign Camp of Wood- 
men of the World vy. Brookins. (Ala.)......-cccecscecccscccccrsccccccsscccccnceseees 505 
§ 695. OFFICERS AND AGENTS. ‘ 
695—Insured and beneficiary not effected by infidelity of insurer’s agent.—District deputy of 
fraternal insurance company held without authority to make insurance contract. Bratley 
v. Brotherhood of American Yeomen. (Minn) ...........-cceeccccvcecseccecs stain: 2 
37 
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§ 697. SUPERIOR, SUBORDINATE, AND AFFILIATED BODIES. 
697.—Relation between subordinate lodge "of benefit society and principal lodge that of agency; 
agent’s conduct may be shown in defense of suit to forfeit certificate. Sovereign Camp, 
ne ee PE ee ny er ee eee 
Pn — agents of parent society. Thompson v. Brotherhood of American Yeomen. 
MN: .o65 a5 eek ARES bon 068 6065 80 ees CEE CONah bar ee eval take ZUS DORR OONT ONS oR amend 
(B) THE CONTRACT IN GENERAL. 
§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 
718. EXISTING PROVISIONS. 
718—Rule that man presumed dead after seven years of unexplained absence cannot be 
changed by contract; rule that man oo dead after seven years of unexplained 
absence cannot be abrogated by life policy or by-laws. Modern Woodmen of America v. 
EN RE 8 £5 tata a 6 dl dia a wince DoW Odd bain WEG Ces CREME AO WR Mink OT olbk AE Oe ah hea 
718—Where certificate and by-laws conflict as to due date of premiums, certificate controls. 
een ay i U,. Wee OE Seth CRIES, os cd wins v's ons esa cacccapadeae sd phdedean 
718—Member of unincorporated benefit association bound by by-laws under which he became 
member.—Person becoming member of mutual insurance company must inform himself 
of its by-laws which bind him.—Statute making constitution, by- laws, and application part 
of contract of insurance held to apply to mutual aid association.—Constitution and by-laws 
of mutual benefit societies are part of contract between — and member who is 
bound by them. Hemphill County Home Protective Ass’n. et al. v. Richardson. (Tex.). 
§ 719. SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(1). In general. 
719(1)—By-law of insurer changing rule or presumption of death from seven years’ absence 
held void. Modern Woodmen of America y. Michelin. (Okla.)...........ceeeeeeeeeees 
719(1)—By-law of fraternal society invalid as to existing certificates and does not prevent 
recovery ae ears after unexplained absence of insured. Fordyce v. Modern Woodmen 
of America. REGGE. soc counniens sesaveannvecnaduatesbandheedeensent eeerns Vomaia 
719(1)—-Subecquestly enacted by _ rape not to affect benefit certificate. International 
ae eee, Se CO.) CORD. Ccwceb akan pean waded ie eed e Tis cx eualese ines we 
§ 720. DELIVERY AND AC CEP TANCE OF CERTIFICATE. 
720—Where defense is fraud character of policy or certificate held immaterial as to statutory 
limitation of defenses. Clark v. Brotherhood of American Yeomen. oS ET ere 
720—What mocmetey for syevery on frate a —— certificate never delivered stated. Sov- 
ereign Camp, en CEN cic i nna nees kde este Rash eueeabes Se GNk Deke 
§ 723. MISREPRESENTATION, FRAUD "OR BREACH OF WARRANTY. 
(2). Effect of misrepresentation; breach of warranty, or concealment in general. 
723(2)—Knowingly false statements by insured in application render application invalid and 
avoid policy—Knowingly false statements of applicant under agreement that untrue 
answer shall render certificate void destroys policy as matter of law.—Law that mis- 
representations by assured shall not avoid policy unless made with intent to defraud or 
increase risk held not applicable to fraternal associations. Bratley v. Brotherhood of 
SE OR, MD Wes cari nid eck dea'ed etuNGC RS RAD Ed dss SESTEEE Ss PEEK eE ee 
723(2)—False representations which prevent recovery by beneficiary. Modern Woodmen of 
ee NR err ae ere er er Pee en oe Oe er 
723(2)—Insured “denied recovery, where statements in application were not only material but 
fraudulent and false. Atcheson v. Modern Woodmen of America. (Tex.).............. 
723(2)—Answer in application to mutual aid association or fraternal benefit society binds 
applicant and beneficiary in absence of fraud or other e oe grounds. emphill 
County Home Protective Ass’n. et al. v. eee % i. 3 ee 
(3, 4). STATEMENTS AS TO 
723(3)—Misrepresentation of age held aie of material fact avoiding certificate in 
ee aid association. Hemphill County Home Protective Ass’n. et al. v. Richardson. 





723 Cy citiss 
— a 


spreeatiaos of age held misstatement of material fact avoiding certificate in 
id association. Hemphill County Home Protective Ass’n. et al. v. Richardson. 


§ ma “ESTOPPEL a AS TO DEFECTS OR OBJECTIONS. 
(1). n genera 
724(1)—Agent accepting application contrary to by-laws not adversely interested so that his 
knowledge not knowledge of insurer.—District deputy of fraternal insurance company held 
without authority to make insurance contract. Bratley v. Brotherhood of American 
I, RED 5 66 uth aga s tiicbne ddd dee Thbh Vos ana eines eeehaneeestanakeeeea ee 
724(1)—Fraternal benefit association could waive requirement in constitution as to age.— 
Knowledge of deputy organizer and solicitor as to applicant's age knowledge of associa- 
ee Se SS Pe se ree Te ree Pere 
( Misrepresentation, breach of warranty, or fraud. 
724(2)—District deputy of fraternal insurance company cannot waive its by-laws nor false- 
hood in application.—Fraternal insurance company held not bound by district deputy’s 
knowledge of false statement in application. —Applicant knowingly making false statement 
in application for membership in fraternal insurance company cannot recover though agent 
participates.—Agent having unlimited authority may make contract regardless of false 
statements in application.—False statements in application to fraternal company held to 
destroy contract whether agent had knowledge of falsety or was in collusion with insured. 
Bratley v. Brotherhood of American Yeomen. (Minn.) 


724(2)—Certificate not invalid because agents misstated applicant’s age. Sovereign Camp, 
W. O. W. v. Ray. (Tex.) 

724(2)—Past waiver by mutual aid association of age limit held not to confer rights upon 
subsequent certificate holder as to whom there was no waiver.—Waiver of age limit to 
be available to beneficiary must amount to estoppel—Knowledge of officers of mutual 
aid association essential prerequisite to waiver. Hemphill Co»nty Home ronnenen 
Ass’n. et al. v. Richardson. (Tex.) 
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§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 

726—Limitation of time in which action may be brought on insurance contract construed most 
strongly against insurer. Bratley v. Brotherhood of American Yeomen. (Minn.).....-.. 

726— oe in policy as to governing law controls. Columbian Fraternal Assn. v. Smith. 

(D) FORFEITURE OR SUSPENSION. 

§ 748. VIOLATIONS OF TERMS OR CONDITIONS OF CONTRACT. 

748—By-laws dclaring prohibited occupations, etc., held applicable only to persons becoming 


members, and not to those already members. Thompson v. Brotherhood of American 
Ween CWFOMELD: vino .ncic o's a xs.06da kwe pecemmsesbedaedi apes 4t noon senb eee sereeee 


§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. ibs 
§ 750. DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 
750—Proof that insured suspended for non-payment of dues is complete defense; proof held to 


shift burden to beneficiaries to show good standing. National Council of the Knights 
a Ladies of Security v. Smiley et al. (Fla 
53 








(1). In general. 
753(1)—Member of fraternal organization not suspended where local lodge pays dues to funeral 


benefit department. pense Council, Junior Order United American Mechanics v. 
Landrum et al. 


CRW.) ive vicntcunkeac Nemesia vdeessskecd Mubeuebe chaste peau ve 
§ 754. —— EXCUSES FOR NONPAYMENT. 
754—Failure to make written request for payment of dues by local association held not to 
defeat member’s rights.—By-law requiring payment ‘of sick member’s dues by local lo 
held mandatory.—Failure of local lodge to remit dues collected does not defeat memb: 
rights.—Certificate-of member held not to lapse because of failure of local lodge ae pay 
premium upon request. Thompson v. Brotherhood of American Yeomen. (Was! 
§ 755. a ins ee AFFECTING RIGHT OF FORFEITURE. 
1). n genera 
755(1)—Recognition of continued validity of certificate of insurance held waiver of forfeiture, 
Sovereign Camp, W. O. W. v. Pettigrew et al. (Okla.).......cccccccccesscccccesecs 
755(1)—Refusal to accept amount of dues tendered, estopped order from forfeiting certificate. 
Sovereign Camp of Woodmen of the World v. Brookins. (Ala.) 
( Powers of officers and agents. 
755(2)—General officer may waive forfeiture provision in certificate. Mosson et al. v. Wood- 
ween OF. Cie. CARD 60 detec ne Saw eb ucded cates oducdecdvabectunet>4tshcen nee 
755(2)—Local Mhicials of subordinate insurance lodge not authorized to bind lodge by acts 
beyond scope of their authority. Sovereign Camp, W. O. W., v. Jackson et al. (Tex.). 
3). Demand, acceptance, and retention of assessments. : 
755(3)—Relation between subordinate lodge of benefit society and principal lodge that of 
agency; agent’s conduct may be shown in defense of suit to forfeit certificate.—Collection 
and retention of premiums without objection held waiver of forfeiture.—Fraternal insurance 
society estopped from denying liability upon certificate where compliance with proviso as 
oat service tendered by assured. Sovereign Camp, W. O. W. v. Pettigrew et al. 


eee eee ewer eeeeee were 


755(3)—Waiver of prompt payment of dues established by evidence of acceptance after de- 
fault.—Statute inapplicable when custom known to head camp. Lagrow v. Head Camp 
Pacific Jurisdiction Woodmen of the World. (Colo.) 

a peg = of premium by general officer held waiver of forfeiture provisions. Mosson 
et al. v. Woodmen of Union. (Ark.) 

(E) BENEFICIARIES AND BENEFTTS. 

§ 768. PERSONS WHO MAY BE S8ENEFICIARIES. 

§ 769. IN GENERAL. 

769—Use of descriptive words and phrases relating to relationship between insured and bene- 
ficiary, unless rendering beneficiary uncertain, will not affect validity of policy. Royal 
eianeats OF. Asmatten ©. Pies. COLD 8. Soi conic cc chk ccvessvbdcbucceensandeauhaades 

§ 770. —— STATUTORY PROVISIONS. 

770—Right to assign certificate in fraternal benefit society held not affected by statute enacted 
subsequent to date of = for limiting beneficiaries. International Order of Twelve, 
etc., v. Rosenberg. ( (Ark.) 
771. PROVISIONS OF CHARTER OR BY-LAWS. 

771—Illegal adoption will not defeat the right of a beneficiary to recover if in fact dependent.— 
Fact that status between insured and beneficiary such that dependent could not legally 
enforce her claim for support not test to determine right to recover.—If moral duty rests 

on insured to support beneficiary, sufficient to sustain recovery for dependency.—Right of 

beneficiary to claim status of dependent of insured governed by circumstances of each 
case. Royal Neighbors of America v. Fletcher. (Okla.) 

§ 779. CHANGE IN BENEFICIARY 

§ 780. RIGHT TO CHANGE IN GENERAL. 

780—No more mental capacity required to change beneficiaries than to make will. McAllister 
et al. v. Security Ben. Assn. et al. (MOo.).......--secscssccccccccccceeccsecsesccese 

780—Selection of none? in — insurance association held to rest entirely with insured. 
Sarver et al. Vaughn. x.) 

§ 784. MODE OF CHANGING DESIGNATION. 

(1). In general. 

784(1)—Attempt to change beneficiary held equitable, substitution making sons, instead of 

Genet first wife, beneficiaries. Smiley et al. v. Modern Woodmen of America. (Neb.).. 
. Surrender of certificate. 

784(3)—Provision relating to surrender of al for cancellation in case of change of bene- 

ficiary held directory merely. Sarver et al. Vaughn. (Tex.) 
(4). Issuance and delivery of new certifieate. 
a OF ys of beneficiaries in benefit certificate held not made. Hubler et al. v. Modern 
Woodmen of America et al. (Neb.) ....... ecu caknAe besa eNee 
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709 


$31 


33 
50S 


698 
. 895 


33 


333 
698 


722 


- 331 


722 


184 


204 


39 


204 








Insurance Law Journal, Vol. 63. 





§ 791. AMOUNT OF BENEFITS. 
(1). Death benefits. 

791(1)Recovery held limited to amount paid in on last assessment by members of insured’s 
class.—Amount payable cannot be augumented by failure of insured’s officers to —_ in- 
sured’s class up to full membership. Fayetteville Mut. Ben. Ass’n. v. Tate. (Ark.).... 

791(1)—Condition attached to fraternal certificate as to military service held binding on 
insured and beneficiary.—Monument benefit not reduced by clause as to death in military 
service. Sovereign Camp, W. O. W., v. Jackson et al. (Tex.).. 

§ 792. ADJUSTMENT OF LOSS. 

792—Disclaiming liability waiver of insurer’s right to arbitrate. Bratley v. Brotherhood of 
SE * NE NMOS | o's cscs eae ree wots CeaN ccwctew erecta: sae evetasseevboutuse 

§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 

793—Unadopted foster child not entitled to proceeds of fraternal benefit certificate payable to 
“heirs.” Hickox v. Johnston et al. (Ra PE ah nda deca eRe Sw kan nee hn Keka anaes < 

793—Beneficiary, paying premiums to eae association, not entitled to recover. Columbian 


329 


895 
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793—Remarried “beneficiary” entitled to recover where society accepted premiums before and 
after remarriage. Fordyce v. Modern Woodmen of America. (Wash.) 


(FEF) ACTIONS FOR BENEFITS. 

§ 809. DEFENSES. 

809—Fraternal insurance society not exemgted Pg rule that technical defenses not favored. 
Sovereign Camp, W. O. W. v. Pettigrew et al. (Okla.) 

§ 812. LIMITATIONS. 

812—Validity of limitation of action in contract determined by lex fori. Hornick v. First 
Catholic Slovak Union of the United States of America. (Rans.)....cscsececcceevccees 

812—Parties to insurance contract may reasonably limit time in which to bring action there- 
on.—Limitation in which action may be brought on insurance contract relating to arbitra- 
tion does not begin to run until arbitration had or fails. —Period of limitation in which 
actions may be brought on contract may be started by exercising right of arbitration. 
Bratley v. Brotherhood of American Yeomen. (Minn.).........ccccccecccecceccvcecces 

§ 813. PARTIES. 

813—Improper to join administrator as party plaintiff, but not prejudicial. National Council, 
Junior Order of American Mechanics v. Landrum et al. (Ky.) 

§ 815. PLEADING. 

(2). Plea, answer, or affidavit of defense. 

815(2)—Failure to notify of death held not to preclude recovery on benefit certificate in 
absence of verified plea. International Travelers’ Assn. v. Griffing. (Tex.) 

§ 816. EVIDENCE. 


§ 817. ——-PRESUMPTIONS AND BURDEN OF PROOF. 
(2). Matters of avoidance or forfeiture. 
817(2)—Proof that insured suspended for non-payment of dues is complete defense; proof held 
to shift burden to beneficiaries to show good standing. National Council of the Knights 
ee ee en ae ee ae: |. Sr re rere 
817(2)—Beneficiary has burden of proving waiver of condition in benefit certificate. Sovereign 
Camp, W. O. W., v. Jackson et al. (Tex.) 
§ 818. —— ADMISSIBILITY. 
(1). In general. 
818(1)—Matters held not to show estoppel to deny liability for death in prohibited occupation. 
wees. Siatere Weeden GE ARNE: TUE) 6 6 oscusivnsacvacennesdene veectaceess 
818(1)—Evidence witness would have paid additional insurance if he had known of that re- 
quiremenf held inadmissible. Sovereign Camp, W. O. W., v. Jackson et al. (Tex.).... 
§ 819. —— WEIGHT AND SUFFICIENCY 
(1). In general. 
819(1)—Evidence held not to support finding of lack of capacity to change beneficiaries. 
Oar Ot Ul. We OER ce. CURE, “GEOL. CRO) o.com onct esse Wes cndcesnecasansys 
819(1)—Finding that insured made no request to change beneficiary held sustained by evidence. 
er ae Se. ONS RMR 0505s ou puGa Necn son Ken Wewskhes cuGrae bcece’ oe issdvas 
(2). Matters of avoidance or forfeiture. 
819(2)—Trial court might assume premium paid by one older than stated in wie = for 
membership authorized recovery for full amount of certificate. Sovereign Camp, 
Pe SN IS ia ss Dik ua wh sera dw aaLeeWars VX ns Kinle h 6703, 0ip O4 05.06 SV ENS SOE SEee REECE 
(4). Death or injury and cause thereof. 
819(4)—Evidence held sufficient to sustain judgment that death was from violent external 
means. International Travelers’ Assn. v. Griffing. (Tex.) 
§ 823. TRIAL. 


§ 825. — QUESTIONS FOR JURY. 
dl In general. , 
825(1)—Evidence held not to establish settlement of benefit claim. Mosaic Templars of 
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825(1)—Withdrawal of case from jury for lack of proof of plaintiffs’ status as children of 
deceased held unwarranted.—Waiver of forfeiture held for jury. Mosson et al. v. Wood- 


i Mr OMEN os. - ame en nens cb eae a 86 CMU Oden we eels Maine Wales s em iehie valle 698 
825(1)—Right of beneficiary of life policy to recover on ground of dependency mixed ques- 

tion of law and fact; question of dependency of beneficiary of life policy held for jury. 

Royal Neighbors of Kemeite. ¥ Mates. COMES 5.5 os Sneek cobsa cis onede sds Sodditias 722 


(2). Avoidance or forfeiture. 


825(2)—Question as to whether assured in good health at payment of delinquent qperemnpege 


so as to reinstate him held for jury. Knock v. Security Ben. Assn. (Kans.)........... . 


40 





- 


“r, 


2 














































- 


Topical Index. 











(3). Death or injury and cause thereof. 
825(3)—Sufficiency of plaintiff’s explanation of variance between proofs of death and conten- 
— at trial held for court sitting as jury. Thomas v. Modern Woodmen of America. 


CRRGL) 5 6.0 Seiwa ko nen ie cs idee Vcd a tactnwvhesbusices succes son eb R5s deals Ga Gke Guneeeaaneue 354 
§ 826. —— INSTRUCTIONS. 
(1). In general. 
826(1)—Instruction which court should give as to false representations in application for 


insurance. Modern Woodmen of America v. Sheilds. (Ky.).........-0-ceceeccectecees 181 
826(1)—Charge on question of payment of dues held proper. Sovereign Camp of Woodmen 
of the Waste vi - Feces - CMs cos Se cade ecle Secvscap Sets a cwisseclaveneeleee. 505 
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SURETY INDEX 


ACCOUNTING—Bond did not require plaintiff, entitled to possession, to account for surplus 
omer a% interest in the property. Hurd v. United States Fidelity & Guaranty Co. 
SEL Dnt path andes phdad ton 6agind-nals Ch bd ah ad bon ceases sas baa ae Seas s oe 

AGENCY—Bonds of compensated surety construed most strictly against him. Duke et al. 
v. National Surety Co. (Wash). ....0.ccccsccvscccsccncccccccccesteccccesoveccossce 

ATTACHMENT—Levy requisite to attachment; defendant cannot recover on plaintiff's 
statutory bond, where no attachment in fact. —What may be recovered under attachment 
bond stated; no recovery under attachment bond for defending suit as at common law. 
Massachusetts Bonding & Ins. Co. et al. v. United States Conservation Co. (Ga.)...... 

ATTACHMENT—Surety for release of attachment by subcontractor against contractor for 
—_ work not subrogated to rights of plaintiff against contractor’s surety. United States, 

or Ven or Bantall, v. National Sarety Co. ote. COs Side ccc cccuivcadavencns enaceares 

BANKRUPTCY— Voluntary surrender of property to state officer for liquidation held “act 
of bankruptcy. ”*—-Bank held “insolvent,” within statute giving reference to debts due 





846 
683 


478 


658 


the United States. Bramwell, Superintendent of Banks, v nited States Fidelity ro 


RO SORER. CUED wing d.5.o 0 0'0.c- gL OEE CLG ROR CREE Waa SEDER ERS ON EEL RARER ES 
BURDEN OF PROOF—Fidelity insurance contracts liberally ‘scat to accomplish in- 
demnity; burden on insurer to establish defense of breach of fidelity insurance contract 
by insured. ene Sates Co... 0. Tere. | TORI ovo cccclcesenceacasentdsceucess 
COLLATERAL—Failure to kee ep collateral available releases surety to extent of injury. 
Peyton v. Ethridge et al. WED 65 o's ok eMac huh halt @e tL bbasides cet eek tekken ee 
COMPLETION OF womik- Cog of completing work evidence of “damage sustained by 
abandonment. Aetna Casualty & Surety Co. v. North Sterling Irr. Dist. (Colo.)...... 
CONTRACTOR’S BOND—Surety of contractor liable to railroad for claim for personal 
injuries seinst contractor. Seaboard Air Line R. Co. et al. v. George H. Crafts & Co. 
GE Mls Tite Mee) cvccdreensdaccrocegeccecrdernecheceneeseeeteadecvsesossoverseencers 
CONTRIBUTION—Surety for same debtor and same debt must contribute to surety under 


separate bond paying same. Phillips et al. v. Pedarre. (La.).......cccecececececcees 
COSTS—Costs of former suit not recoverable against surety not called on to defend. tna 
eer i ‘Rupety Cal Ob Oh: ve ex TAG ink cck cb bis bdctsda saabsessbeauoecs 
DAMAGES—Cost of completing work evidence of damage sustained by abandonment. Aetna 
Cosy & Surety Ca.. v.. North Stecting Ter. Dist,. (Colo) <o.s ccs svcvcesccssesveves 


DELIVERY—Whether mailing bond amounted to delivery thereof depended on whether it 
was mailed to agent of surety or agent of principal.—Surety bond delivered at time placed 
in — - principal for signature. Hanauer, County Treasurer v. National Surety 

oO. Dt) oc i bisa Aah dae aisse'aaReie 0-4ne Kalb Sam Laas saa S EMER CARS Tee Diaxw.eneee 

DEPOSITORY BOND—State bank bond held continuing obligation. United States Fidelity 
& Guaranty Co. v. Rathbun, State Superintendent of Banks et al. (Minn.)............. 

DISCHARGE OF SURETY—Payments | not discharge of contractor’s surety. Sea- 
board Air Line R. Co. et al al. v. George H. Crafts & Co. et al. (N. C.).........0.00- 

ESTOPPEL—Defendant and his surety barred from contesting validity . appeal bond on 
which they were permitted to prosecute appeal. Heller v. Fidelity & Cagualty Co. of 
RO ES. EB UMMELD on go 0.po 00 6'b 3.0 Cd Oe CEV RS SEGROR ESTES RACED aaD CeeERLEN ee  ceeee eee 

ESTOPPEL—Surety on appeal bond estopped to claim ignorance of premium payments on 
attachment bonds. American Surety Co. v. Kitzmiller et al. RR er yo 

ESTOPPEL—Surety held estopped to deny liability on bond on ground that contract whose 
performance secured was not executed.—Representation as to performance of condition 
of contract secured by bond held to estop surety to assert condition. McIver Const. Co. 
oon ere, COLD vcbic caddnotwa keahohst6asens peeah et eohdees sea eaeeneeenewe 

EVIDENCE—Evidence that others handled funds for which cashier was bonded invalidated 
bond. Atna Casualty & Surety Co. v. Finance Service Corporation. (Colo.).......... 

EXECUTOR’S BOND—Doniciliary executors not liable upon bond for conduct as ancillary 
executors. ene executors had no right to demand fund in another state until 
final decree in court thereof. Lawton, Judge of Probate, v. National Surety Co. (Mass.) 

EXONERATION OF SURETY—Relative to exoneration of surety for want of notice of 
default of principal held that payments required by supplemental contract were to be 
wee Commercial Waterway Dist. No. 2 of King County v. Nichols et al. 
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FIDELITY BOND—Evidence that others handled funds for which cashier was bonded 
invalidated bond. AZtna Casualty & Surety Co. v. Finance Service Corporation. (Colo.) 

FIDELITY BOND-—Surety on bond of disbursing agent held liable for money drawn on 
his official check, though not Aresented £0 for payment until after his resignation. United 
States v. Maryland Casualty 

FIDELITY BOND—Insurer’s liability ibe bond insuring against loss by dishonesty of 
insured’s employees measured by amount of insurance during period in which such amount 
unchanged. Where losses accrued in separate periods insurer liable to extent of insur- 
ance in force in each period. United States we & Guaranty Co. of Baltimore v. 
cwwe tame a Seal Co. 68 maramire City, . €RNG-) ...55..sccncsesicy se cebbhecweuevs caake 

GARNISHMENT—Cannot be based on judgment not final. —Objection that garnishment not 
based on final judgment held not open in absence of motion to quash. ew Amsterdam 
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GARNISHMENT—Piaintifis held entitled to recover as costs premiums and renewals paid 
on attachment bond. American Surety Co. y. Kitzmiller et al. (Md.)........ceseseeee 

eae BOND—Insurer assuming to defend action, liable to insured, though judgment 

tt paid. American Indemnity Co. v. Fellbaum. ( Tex.) Sieh hie Meese HaNOs ose RES aR Se pie 

INDEMNITY BOND—lIndemnity bond held not to be statutory bond required by c 
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JURISDICTION—Act of supreme court in assuming pestetition of an appeal cannot be 
questioned by any other court.—Supreme court has wer to —— its appellate 
jurisdiction. Heller v. Fidelity & Casualty Co. of Now ork. Clad.) s <0 vccassvnges sme 

LIABILITY OF SURETY—Surety on epeeal bond liable for amount es would have 


been able to secure out of property held by receiver. Heller v. Fidelity & —— Co. 
ES ery Pe el EE EE Ets oe SS 
LIMITATION OF ACTION—Principal’s answer and counterclaim in former action held 
not waiver of a in bond as respects surety. Dugand v. Indemnity Ins. Co. of 
wetter meneteen: Ci. Wek. oa ence sce Uvvenelktededtenno cs €EeUeno en cea aanae 
LIMITATION OF ACTION—Under provision of bond, rincipal must be made party 
before ae of time limited for bringing action. "Aktieselskab Dampskib Sverre v. 
pean Smee Ca UI. ED oc cis onccticgnn ee bac ces Cisne: ceeeadeub ests lela 
LIMITATION OF KOTION—Suii on government contractor’s bond must be commenced 
within one year after final “settlement.” United States Fidelity & Guaranty Co. v. United 
weien, te Slee of Sates. fF. Cy cacxccavacesa ts chyeeee baat kweeeeskeuanurnntenl 
LOSS, ACCRUAL OF—Loss held to accrue when debt matured and remained unpaid. 
Dugand v. Indemnity Ins. Co. of North America. (N. Y.)......cccecccccecccereccecee 
MATERIALMAN—Furnisher of hardware for school "building held not “subcontractor” 
required to give notice to recover on contractor’s bond. People for use and benefit of 
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NEGLIGENCE—Negligence or carelessness of obligee in hiring frincioe’ or. % eererard 
of principal no defense to action on bond. Lassetter et al. v. es. CARY 6 <6 coédves 
NEGLIGENCE—Policeman’s bond held to cover negligence in operating motorcycle. Fidel- 
ity & Casualty Co. of New York v. Boehnlein. (Ky.)........-ssceeeeceeenneeees 
NOTICE—Whether bank had actual or constructive notice of default before making demand 
on principal held for jury; negligence of bank in permitting principal to check out money 
belonging to bank, held for jury; bank under no active duty to supervise debtor’s method 
of doing business when protected by bond; notice to surety of default of principal on bond 
held sufficient. Central Metropolitan Bank of St. Paul, Inc., v. Fidelity & Casualty Co. 
PS ee eS RRR ee ay er ete 
NOTICE—Relative to aauenidiea of surety for want of notice of default of principal held 
that payments required by supplemental contract were to be made monthly. Commercial 
Waterway Dist. No. 2 of King County v. Nichols et al. (Wash.).........eceesseeeeees 
NOTICE—Court without notice to creditors may order receiver to sell property in his hands, 
sale may be public or private.—Law providing sale of property in seer: does not 
require notice to creditor. United States Fidelity & Guaranty Co. v. McCain et al. 


(Miss. ) 
OFFICIAL BOND—Policeman’s bond held to cover things - as motorcycle policeman. 
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PENALTY—That penalty in contractor’s bond was less <a: statutory requirement held 
not to relieve obligor. Price County v. Northwestern Casualty & Surety Co. et al. (Wis.) 
PLEADING—Averment in action on appeal bond sufficient to show that = effective Cet 
was prosecuted and appellate jurisdiction assumed. Heller v. Fidelity & Casualty . of 
De er rr a i EE tt oe Pe ie i caeaaeh 
PREFERENCE—Bank deposit of trust funds by Indian agent creates “debt due iinitea + 
States,” within priority statute. Bramwell, Superintendent of Banks, v. United States 
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PROCEDURE—Law recognizes difference between liability of gratuitous and compensated 
Surety. Laseetter et al. v. Becher. . CAfiz.)  .ccccccvcccccccscsvcce ntkeues kateed 
PROCEDURE—Order of — court fixing amount in hands of administrator, conclusive 

upon administrator and suret Fidelity & Deposit Co. v. Fairfield et al. (Ark.)..... 
PROCEDURE—In suit on bon "record in attachment proceedings not conclusive as to title 
to property Gist Massachusetts Bonding & Ins. Co. et al. v. United States Conserva- 
Sam Cs SGD i vce cdciecccccéweetdedecctugnentctcsucnecass ipetscéadnuavensen oa 
PUBLIC CONTRACTOR’S BOND—Public contractor’s bond held to protect furnishers 
of labor or material. A®tna Casualty & Surety Co. et al. v. Henslee. (Ark.).......... 
RECEIVER’S BOND—Receiver not liable for- disbursements of funds under order of 
court.—Orders directing receiver to sell property governed by general statutes regulating 
sale of property by order of chancery court. United States Fidelity & Guaranty Co. a 
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RELEASE—Bank’ s acceptance of embezzling cashier’s property held not settlement, releasin 
warez) —- Bank of badsraacean: v. Fidelity & safe Co. of Marylan 


RELEASE OF SURETY —Insurer ‘held not relieved from liability on fidelity bond Ey 
course of dealing between insured and epeeoes converting funds. Niese eouer Co. v. 
Massachusetts Bonding & Ins. Co. (Mo.) .....ccesecsecccveccece sutescwe cetanene 

RELEASE OF SURETY—Surety of irrigation district’s contractor held not released for 
violation of clause requiring retention of 10 per cent. Aetna Casualty & Surety Co. v. 
North Sterling Irr. Dist. (Colo.).....cccccccccccvcceseenes cenreccescoteestecnsseues 

REINSURANCE—Successor to surety company held not liable on bond under which claim 
had been made. National Surety Co. v. People ex rel. Kane. (Colo.)....... Sond a4 ; 


REPLEVIN—Adjudication at commencement of action that plaintiff entitled to possession 
binds defendant both as to plaintiff and surety on the bond and precluded liability of 
surety for return of the property or its value, or damages for taking and withholding. 
Hurd v. United States Fidelity & Guaranty Co. (Kams.)..........cc cece ccsccceccecees 

RIGHT OF ACTION—Public contractor’s bond held to protect furnishers of labor or mate- 
rial.—Subcontractor may bring suit on public contractor’s bond in his own name.—Right 
of person supplying labor and materials to public contractor to bring action in name of 
district held not exclusive. —Decree obtained by subcontractor against contractor admissible 
in suit against surety of contractor.—Costs of former suit not recoverable against surety 
not called on to defend. AZtna Casualty & Surety Co. et al. v. Henslee. (Ark.)....... 
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SET-OFF—Surety not entitled to set-off claim against insolvent bank. Debtor of bank 
cannot acquire right of set-off by acquiring claim against bank. United States Fidelity 
& Guaranty Co. v. Wooldridge. (U. S.) 

SETTLEMENT—Bank’s acceptance of embezzling cashier’s property held not settlement, 
ree et “settlement.”” Bank of Waterproof v. Fidelity & Deposit Co. of Mary- 
an ( S.) 

SIGNATURE—Failure to obtain principal’s signature held not to relieve surety from liability. 
Hanauer, County. Treasurer v. National Surety Co. (Pa.) 

STATUTORY BOND—Bond held statutory bond under statute providing ‘for execution of 
bond by bank’s employees and officers and not common-law bond. Duke et al. v. National 
Surety Co. (Wash.) 

STATUTORY BOND—Indemnity bond held not to be statutory bond required of contractors. 
United Supply Co. et al. v. United States Fidelity & Guaranty Co. (Ga.) 

STATUTORY PROVISIONS—Bond held statutory bond under statute providing for exe- 
cution of bonds by bank’s employees and officers and not common-law bond. Duke et al. 
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SUBROGATION—Surety for release of attachment by subcontractor against contractor for 
public work not subrogated to rights of plaintiff against contractor’s surety—Surety ee 
not be subrogated to rights against prior surety. United States, for Use of Randall, 
National Surety Co. et al. (U 

SUBROGATION—Suretyship; conventional subrogation of one surety immaterial as to 
right to recover from another surety.—Surety held not entitled to recover against one 
of two sureties on another bond the shares of hoth. Phillips et al. v. Pedarre. (La.). 

SUBROGATION—Right of subrogation of surety not affected by subsequent legislation 
prior to termination of bond. United States Fidelity & Guaranty Co. y. Rathbun, State 
Superintendent of Banks, et al. (Minn.) 

VARIATION OF RISK—Reservation in agreement with contractor or right to change plans 
permits only changes not amounting to departure.—Surety of government contractor not 
liable to materialmen furnishing supplies for additional work, United States Fidelity & 
Guaranty Co. v. United States, to Use of Smoot. (D. C.) 

VARIATION OF RISK—As terms of contractor’s bond contained waiver by surety of 
notice of alterations, surety held not released by change in principal contract. People for 
use and benefit of Towner Hardware Co. v. Morrison et al. (Mich.) 

WAIVER—Principal’s answer and counterclaim in former action held not waiver of eae 
in bond as respects surety. Dugand v. Indemnity Ins. Co. of North America. (N. 





